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A. AUTHORITY FOR RESTRAINT OF PETITIONER

Petitioner Edward J. Hills is restrained pursuant to Judgment

and Sentence in King County Superior Court No. 07-1-03980-1

SEA. Appendix A.

B. ISSUE PRESENTED

1. Whether the new Fourth Amendment rule of criminal

procedure announced in Missouri v. McNeely, U.S. , 133 S.

Ct. 1552, 185 L. Ed.2d 696 (2013) may be applied retroactively to

this case.

STATE'S RESPONSE TO
PERSONAL RESTRAINT PETITION

Aug 26, 2015

73186-6                                                       73186-6

LAWIS
File Date Empty



C. STATEMENT OF THE CASE

Edward Hills drove his Ford Taurus through a red light into

an intersection in West Seattle. Steven Laffery, a plumber driving

his work van, had the green light. Laffery tried unsuccessfully to

avoid a collision; he struck the passenger side of the Taurus, killing

Hills's 19-year-old passenger, Lindsey Austin. Marijuana was

found in the car, and astatutorily-authorized blood draw revealed

THC at a level of 1.6 ng/mL in Hills's blood. Appendix B

(unpublished opinion in No. 60911-4-I) at 2-3.

The State charged Hills by information and amended

information with one count of Vehicular Homicide (Lindsey Austin)

and one count of Vehicular Assault (Steven Laffery). Appendix C.

Hills opted for a bench trial. Appendix D. The trial court found that

the blood draw was proper under former RCW 46.20.308(3).

Appendix E at 2. Finding that Hills drove in a reckless manner, with

disregard for the safety of others, and while under the influence of

drugs (marijuana), the court found Hills guilty as charged.

Appendix F. The court imposed a sentence at the high end of the

standard range. Appendix A at 2, 4.

The convictions were affirmed on appeal. Appendix B

(unpublished opinion in No. 60911-4-I). The mandate issued on

November 18, 2009. Appendix G.
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Hills has filed three previous personal restraint petitions.

Each has been dismissed by the Court of Appeals. Appendix H

(Certificates of Finality in Nos. 61299-9-I, 65440-3-I, 70882-1-I).

Hills initially filed the current collateral attack in the superior

court as a motion for relief from judgment pursuant to CrR 7.8, on

November 20, 2014. The superior court transferred the motion to

this Court, pursuant to CrR 7.8(c)(2), for consideration as a

personal restraint petition. Appendix I.

D. ARGUMENT

To obtain relief through a personal restraint petition, a

petitioner must show either that he was actually and substantially

prejudiced by a violation of his constitutional rights, or that a

nonconstitutional error amounting to a fundamental defect

inherently resulted in a complete miscarriage of justice. In re

Personal Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506

(1990). The petitioner must carry this burden by a preponderance

of the evidence. Id. at 814.

A personal restraint petition is not a substitute for a direct

appeal, and the availability of collateral relief is limited. In re

Personal Restraint of St. Pierre, 118 Wn.2d 321, 328-29, 823 P.2d

492 (1992). "Collateral relief undermines the principles of finality of

litigation, degrades the prominence of the trial, and sometimes
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costs society the right to punish admitted offenders." In re Personal

Restraint of Hagler, 97 Wn.2d 818, 824, 650 P.2d 1103 (1982).

1. THIS PETITION SHOULD BE DISMISSED AS
UNTIMELY.

Hills argues that, because his blood was taken pursuant to

the implied consent statute (former RCW 46.20.308(3)), without his

consent and without a warrant or a specific showing of exigent

circumstances, retroactive application of Missouri v. McNeely,

U.S. , 133 S. Ct. 1552, 185 L. Ed.2d 696 (2013) requires

vacation of his convictions. In support of his argument for

retroactive application, Hills contends that the new rule announced

in McNeely is one that is "implicit in the concept of ordered liberty."

PRP at 16. For the reasons set out below, McNeely cannot be

applied retroactively to this case. This petition should be denied

and dismissed.

"No petition or motion for collateral attack on a judgment and

sentence in a criminal case may be filed more than one year after

the judgment becomes final if the judgment and sentence is valid

on its face and was rendered by a court of competent jurisdiction."

RCW 10.73.090(1). A judgment becomes final for purposes of this

statute on "[t]he date that an appellate court issues its mandate

disposing of a timely direct appeal from the conviction." RCW

10.73.090(3)(b).

STATE'S RESPONSE TO 4
PERSONAL RESTRAINT PETITION



The mandate in this case issued on November 18, 2009.

Hills-filed the current collateral attack five years later. Thus, this

petition is presumptively untimely.

Hills attempts to rely on a statutory exception to the one-year

time limit where:

There has been a significant change in the law,
whether substantive or procedural, which is material
to the conviction, sentence, or other order entered in
a criminal or civil proceeding instituted by the state or
local government, and either the legislature has
expressly provided that the change in the law is to be
applied retroactively, or a court, in interpreting a
change in the law that lacks express legislative intent
regarding retroactive application, determines that
sufficient reasons exist to require retroactive
application of the changed legal standard.

RCW 10.73.100(6). To avoid the time bar on this basis, Hills must

show that the Supreme Court's decision in McNeely is retroactive to

his case.

A judgment is final.for purposes of retroactivity analysis

when the time for a petition for certiorari has elapsed or a petition

for certiorari finally denied. In re Personal Restraint of St. Pierre,

118 Wn.2d 321, 327, 823 P.2d 492 (1992) (citing Griffith v.

Kentucky, 479 U.S. 314, 321 n.6, 107 S. Ct. 708, 93 L. Ed.2d 649

(1987)). A petition for certiorari must be filed within 90 days after

~ The statutory retroactivity language has been interpreted consistently with the
Teague analysis. State v. Evans, 154 Wn.2d 438, 448, 114 P.3d 627 (2005);
State v. Abrams, 163 Wn.2d 277, 291-92, 178 P.3d 1021 (2008).
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entry of the judgment of the state court of last resort (not from the

date of the mandate). U.S. Supreme Court Rule 13.1, 13.3.

The Washington Supreme Court entered its order denying

Hills's petition for review on September 9, 2009. Appendix G.

Thus, Hills's judgment was final for purposes of retroactivity

analysis 90 days after that date —December 8, 2009. The United

States Supreme Court issued its decision in McNeely on April 17,

2013. Thus, the McNeely decision will not apply to Hills's case

unless it is retroactive.

"The law favors finality of judgments, and courts will not

routinely apply ̀ new' decisions of law to cases that are already

final." State v. Evans, 154 Wn.2d 438, 443, 114 P.3d 627 (2005).

Washington courts have consistently followed the lead of the United

States Supreme Court in deciding whether to give retroactive effect

to newly-articulated legal principles. Id. at 444; In re Personal

Restraint of Haghighi, 178 Wn.2d 435, 441, 309 P.3d 459 (2013).

Under the federal common law retroactivity analysis, a new rule for

the conduct of criminal prosecutions will be applied retroactively to

all cases that are still pending on direct review (i.e., not yet final).

Evans, 154 Wn.2d at 444. Anew rule will not be retroactively

applied to cases on collateral review except where: (1) the rule

places certain kinds of primary, private individual conduct beyond

the power of the state to proscribe; or (2) the rule requires
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observance of procedures that are implicit in the concept of ordered

liberty. Id. (citing Teague v. Lane, 489 U.S. 288, 311, 109 S. Ct.

1060, 103 L. Ed.2d 334 (1989)).

Critical to this analysis is the definition of a "new" rule. A

"new" rule breaks new ground, or imposes a new obligation on the

State. Evans, 154 Wn.2d at 444 (citing Teague, 489 U.S. at 301).

"If before the opinion is announced, reasonable jurists could

disagree on the rule of law, the rule is new." Evans, at 444 (citing

Beard v. Banks, 542 U.~. 406, 411, 124 S. Ct. 2504, 159 L. Ed.2d

494 (2004)).

In McNeely, the Supreme Court held that the natural

metabolization of alcohol in the bloodstream does not present a per

se exigency that justifies an exception to the Fourth Amendment's

warrant requirement for nonconsensual blood testing in all drunk-

driving cases; rather, exigency in this context must be determined

on a case-by-case basis, using the totality of the circumstances.

133 S. Ct. at 1556.

Prior to McNeely, Washington courts had long held that

warrantless, nonconsensual blood testing was indeed justified in

arrests for certain driving crimes. See State v. Wetherell, 82 Wn.2d

865, 869-70, 514 P.2d 1069 (1973) (warrantless blood draw

justified on grounds that it was incident to lawful arrest coupled with

a reasonable emergency, "i.e., the progressive diminution of the

STATE'S RESPONSE TO 7
PERSONAL RESTRAINT PETITION



blood-alcohol level during the time interval incident to obtaining a

search warrant") (citing Schmerber v. California, 384 U.S. 757, 86

S. Ct. 1826, 16 L. Ed.2d 908 (1966)); State v. Baldwin, 109 Wn.

App. 516, 525, 37 P.3d 1220 (2001) ("The implied consent statute

reflects the Legislature's recognition that the exigencies of a DUI

drug arrest and investigation warrant the search and seizure of a

suspect's blood."). In the wake of McNeely, our courts have

recognized the change in the law that McNeely brought about. See

State v. Martines, 182 Wn. App. 519, 527, 331 P.3d 105 (in light of

McNeely, exigency exception to Fourth Amendment warrant

requirement no longer categorically applies in drunk driving

investigations), rev, granted, 339 P.3d 634 (2014).

The legislature has also recognized the change in the law.

Prior to McNeely, the law provided that, where a person was under

arrest for vehicular homicide or vehicular assault, a blood test could

be administered "without the consent of the individual so arrested."

Former RCW 46.20.308(3). The law was recently changed to

comply with the McNeely decision, and now allows a blood test

pursuant to arrest for vehicular homicide or vehicular assault

"without the consent of the individual so arrested pursuant to a

search warrant, a valid waiver of the warrant requirement, or when

exigent circumstances exist." RCW 46.20.308(3) (Laws 2013, 
2nd

sp.s. ch. 35, § 36) (italics added).
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Indeed, the Supreme Court itself recognized that it was

changing the law in some jurisdictions. The Court noted that it had

granted certiorari "to resolve a split of authority," noting cases on

both sides of the issue. McNeely, 133 S. Ct. at 1558 and 1558 n.2.

Prior to McNeely, reasonable jurists could and did disagree

as to what the law required in this context. The McNeely rule

imposed a new obligation on the State to obtain a search warrant in

many instances where a warrant had been deemed unnecessary

under the prior rule. The rule arising out of McNeely is thus a new

constitutional rule of criminal procedure for purposes of retroactivity

analysis.

Hills nevertheless contends that the McNeely rule may be

applied retroactively because the rule is "implicit in the concept of

ordered liberty." PRP at 16; see Evans, 154 Wn.2d at 444. "A rule

that qualifies under this exception must not only improve accuracy,

but also ̀ alter our understanding of the bedrock procedural

elements' essential to the fairness of a proceeding." Evans, 154

Wn.2d at 445 (quoting Sawyer v. Smith, 497 U.S. 227, 242, 110 S.

Ct. 2822, 111 L. Ed.2d 193 (1990)) (italics in original).

The Supreme Court has "repeatedly emphasized the limited

scope" of this exception. Beard v. Banks, 542 U.S. 406, 417, 124

S. Ct. 2504, 159 L. Ed.2d 494 (2004). A qualifying rule would be

central to an accurate determination of guilt or innocence. Id. The
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Court has concluded that it is "unlikely that many such components

of basic due process have yet to emerge." Id.

Beyond his bare assertion and some conclusory statements,

Hills makes little effort to explain exactly how the McNeely rule

qualifies under the second Teaque exception. A rule that allows a

defendant in an impaired-driving case to gain suppression of the

alcohol or drugs that may be present in his blood hardly improves

the accuracy of the determination of guilt or innocence. The

McNeely rule, which regulates the procedure by which police may

obtain such evidence, is a far cry from the only rule that the

Supreme Court has held up as an example of a rule that is "implicit

in the concept of ordered liberty" —Gideon v. Wainwright, 372 U.S.

335, 83 S. Ct. 792, 9 L. Ed.2d 799 (1963) (right of indigent

defendant to counsel at public expense). The McNeely rule is not

retroactive.

Courts in other jurisdictions have concluded that the rule

announced in McNeely does not apply retroactively to cases on

collateral review. See Siers v. Weber, 851 N.W.2d 731 (S.D.

2014); O'Connell v. State, 858 N.W.2d 161 (Minn. Ct. App. 2015),

rev. granted (March 25; 2015); Sanders v. Dowling, 594 Fed. Appx.

501 (10t" Cir. 2014)2. Other courts that have purported to apply

z This unpublished opinion is cited pursuant to GR 14.1 (allowing citation to
unpublished opinion if such is permitted under the law of the jurisdiction of the
issuing court) and Fed. Rule App. Proc. 32.1 (allowing citation to unpublished
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McNeely "retroactively" have actually limited the rule's application

to cases that are not yet final on direct review. See State v. Adkins,

221 N.J. 300, 113 A.2d 734 (2015); State v. Foster, 360 Wis. 2d 12,

856 N.W. 2d 847 (2014); Cole v. State, 454 S.W.3d 89 (Tex. Ct.

App. 2014), rev. granted (April 22, 2015). The State has found no

case that has applied the McNeely rule retroactively to a case on

collateral attack.

E. CONCLUSION

The new rule announced in McNeely is not retroactive to this

case, which was already final on direct appeal when the Supreme

Court issued its opinion. This petition is untimely. For all of the

foregoing reasons, the petition should be denied and dismissed.

DATED this 26th day of August, 2015.

Respectfully Submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

by s
DEBORAH A. DWYER, #1 7
Senior Deputy Prosecuting Attorney
Attorneys for Respondent
Office ID #91002

Appellate Unit
W554 King County Courthouse
516 Third Avenue
Seattle, WA 98104
(206) 477-9497

opinions issued after January 1, 2007). A copy of this opinion is attached as
Appendix J.
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SUp~RIOR COUR'~ Off' 'WASHINGTON FO~2. T~TNG COUNTY

S'Z'ATE OI' WASHTNGTQN, }
}

~'Iainti#'f, )
}

Vs. )

~DW,ARD J1~MBS HIT ~,S )

Defeudaz~.t, )

No. 07-1-03980-1 SSA

JrUDGMENT A1~TD SEN'~ENCE
:FELONY

I. HF,ARYNG

L 1 7'l~e defendant, tt~.e defendant's lawyer, ERIC WES'TON; a ci tl~e depu pxosecu ' g ~ttoi~ey wexe prese~~.t
the sentencuag; heaAting conducted today. pO~fliexs present wet re: 5A ewè,,.. err ̀ v `~; '~eG~,e+~ ~1~5-Vi•
M/AAN~n,: ,o ~~o dJ~~in'~iv~.. v~,:~., w.r 5i1TP_fiwla►J . L~t717 fiY,ib-T'~V~. v..ii ~i~,: s ~'~'fi.P.V'

II. FINDINGS

There being xio reason wlzy judgment should slot be pronounced, t11~ cotiut finds:
2.1 C:tTRR~NT O~'FF.NSE(S): The defe~ldant vas found guilty on 10/17/2007 by bench tczal of:

Cotmt No.: I Crime: VEHJC[J3.,AR HOMXCIDE (DUII
~CW X6.61.520 (11 (a) 1 (b) 1 (c1 Crime Code: 07606
Data of Crime: 14/16/2006 Tilcident No.

Count No.: IX Czizxxe: VEHICULAR ASSAtTL~' {DUI)
RCVd X6.61.522(11(a)SI} (b) (11 Sc) Czime Code: 07615
Date of Crime: 10!] 6/2006 Ixieident No.

Cotuit No.: Crime:
RCW
Date of Crime;

Count No.: ~riine;
RC`~V
Dake of Cxinie;

j ] Addi~onal cuzxent ofFenses are attached an Appendix A
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C:rir~e Cade;
h7cide~at No,

Crime Coder
~xcidenf X10.
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~i

1 1 ~\
o ~,

SPECZAX. VERDIC'X' ox FINDING{S):

(a) ( j While armed wit1~. a firea~~m in count{s) RCW 9.94A,510(3).
(b) ~ ]While aimed with a deadly weapon othax than a fireaxzri in cownt(s) RCW 9.94A.510(4}.
(c) [ ] With a se;~ual zxlotivation in cnunt(s) RCW 9.94A,83~.
(d) [ ] A V.U.C.S,A offense comiriitted in a protected zone in caunt(s) __ _ RCW 69.SO.A~35.
(e} rjl~ Velzicullr hom~ieide Violent traffic offense j~„DUi [ .~ Reckless C ~Dasregard.
(~ [~j 'Vehicular homicide by DLT~ with ~_(.~priar coz~vzction(s) ~'ox offense(s} defzued in RC~V 41.61.S.OSS,

RCW 9.94A.$10(7).
(g) [ ] Noii parental kidnapping ox unlaWfu] imprisonment with a minor victim. RCW 9A,44, I30.
(]i) [ ]Domestic violence ofFense as defined in RC'~T 10.99.020 for counts}

~~) C I Cturent offenses encagipassing the sagie criminal conduct ul Chis cause are aount(s) RCW

2.2 OT~~R CU:~tREivT CONVIG~'IUN(S): Other current convictions listed under diff'ereut cause numbers used
in calculating the offender score aze (lzst offense and cause number):

2.3 CRZMi7.`lAL I~STORY: Prior con~vzctions constituting erzzx~inal history fbr purposes of caXculating tk~e
offender score are (RCW 9.94A.525):
[~] Criminal history is attached in Appendix B.
[ ]One point added for nffense(s) committed while utxder comia~uzaity placement fox counts)

~..~4 SENx'ENCING DATA:
Sentenczz~g Offender Sex•iousness Standard '1'ota[ Standard Maximum
Data Score x.,evel Ran e Enhancez~ent Ran e Z'erzicz
Count I 14 TX 129 TO 171 +24 MpN'X'S~S 153 '~O 195 LlE~

MpN'~~S AND/OR
$50,000

Count II 11 N 63 TO 84 63 TO 8Q~ J 0 YRS
~vlON'T'HS A.ND/OR

$20,000

Count
Count

[ J Additional current offettse sentenc~t~g data is atkaclied zn Appendix ~,

2,5 EYCEPTIpNAL SENTENCE (RCW 994A,535):
[ ] Substax~tzal and cocxa~el7ing reasons east which justify a sentence above/below tie standazd range for
Counts) .Findings of Fact and Cnnclnsions of Law are atCached in
Appendix A. 7'l~e State [ ] did [ J dzd not iCcoz~uuend a sirn~ilar sentezzce,

III. JUDGiVIENT

I~' IS ADNDGED mat defendant is guilty of the current offenses set forth in Section 2.1 above and AppettdixA.
[ ] Tk~e Cotut D~SNIISSES Coiu~t(s)
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IV. ORDER

IT IS ORDERED that the defendant serve the determinate sentence and abide by the 'ot~~er terms sefi forth below.

4.1 R~STIxU'TTI~N ANn VICxX1V1 ASSESSMEl~'I':
( ]Defendant skull pay restitution to tUe Clerk o~ khis Cotut as set forth ui attached Appendix E.
[ a Det'endant shall not pay xestifutzon because the Court fords ~Izat extraordanazy circumstances east, and the

cotu-t, puxsuant to RCW 9.94.A.,'7S3(2), sets forth (hose circuxnstauces in attached Appendix ~.
[~-~j Restitution to be determined at future restitu#ion Izeaz~ing on (Date) at m.

[~]D~te to be set,
~`~ Defendant waives presence at fufure resCitut~on heating(s).

[ ] Restihrtiou is nat ordered.
Defendant shall pay Victim Penalty Assessment puxsttant to RCW 7.68.035 in the amount of $500,

4.2 OTHER ~VA'VCIAL OBLIGATIONS. Having considered the defendant's pxesent and likely future
financial resources, the Cotu~t cona~ludes that tl~e defendant has the pzesent or Likely futture ability to pay the
financial obligatin~s imposed. The Court waives ~aanczal obligations} t1~~t are checked below because tLte
defendant lacks filie presant and fitiuze ability to pay tlaexn., I?efendant shall pay the following to the Clerk of this
Cotu-~:
(a) C ~ $ ,Court costs; [ ~urt costs are waived; (RGW 9.94A.030, lO.OZ.260)

(b) [ ] ~I.QO DNA collection fee; ~ ~NA fee waived (RCW x}3.43,754}(crimes committed aftez 7/1/02);

(c) [ ] $ Recoupznent for atfozxtey's fees to King'C~unty Public Defense Programs;
[ Recaupznent is waived (RCW 9.94A.030};

C ~ ~ r1" 
~ ~ tom- ~ ~

(e) [ J $~, King County ~Zxterlocal Drug k'und; [ ] Di~~g Fund payment is waived;
(RCW 9.9~A.030)

{~ [ ~ $_ ,State Crime Laboratory fee; [ abaratory fee waived (RCW 43.43,690);

{g) [ J $_ , Tncarceratinn casts; [ ]Incarceration costs waived (RCW 9.94A.7d0(2));

(]z) ~ ] ~ ,Other costs for:

T re9-tz 1 ~~
4.3 PAYMENT SCHEDTJLE: Defendant's TO~'AL FINANCIAL OBLIGAx'Z0~7 xs: ~ ~`~ TUe

payrrients shall be made to the King Cow~.ty Supei7or Court Clerk according to the rules of the Clexk a~~d the

follovv~izig terms: [ . ]Nat less tkaan $~~, per month; ~~ do a schedule established bq the defendant's
Co~muuity Connections Officer or Departmezit of Judicial daxZinistration (D7A) Coilectinns Qfficei. Financial
obligat~oz~s shall bear interest pursuant to RCW 10.82.090. Tlie Defendant shall remain rznder the Court's

jurisdictiozz to assure payment of ~n~tncial obligations: for crimes committed before 711/2000, fot• up to

ten years from the date of sentence or release from total confinement, whichever is Iater; for• cz•itnes

committed on or after 7/1/2000, until the obligation. is completely satisfied. Pursuant to RCW 9,94A.7G02,

if the defendant is more t11an 30 days past due in payments, a notice of pa}nall deductz~n maybe issued witlxout

flu~ther notice to the offe~~dex, ~'ursuant to RCW 9.94A.760(7)(b), tl~e defendant shall, teport as directed by DJA
and zovide t'uiancial infbxxnation as requested.

[ Court Cierlc's crust fees are waived.
[ ✓~"I~lterest is waived except with respect to restihrtion.
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4.4 COlVFI'~EMEN~' O'VEX2. ONE Y.~AR: Defendant is sentenced to a term of total confinement iz~ the c~.istody
of~ixe Deplrtment of Co~~~•ections as follows, comn~eziciaig: [}C~] xmr~ediately; j ](Date):
tiY .~.~... ,in.

,~ ~iJ iaa rit s/days ~z~ count ~ months/days nn count months/day on couzyt~

O" 1 ~n ut~s/dais on count "~ ; months/days oz~ count months/day ozz count

The aUove teruls for counts ~.- ~'" ~ axe consecutive (concurrent.

'the above terzx~s shall run [ ] CO~TSECUTNB [ ] CONCiTRl2_E~' to cause No.(s)

The above teens sha11 z~zrt [~7 C4NSECU'S'TVE [ J CONCURRENT to any previously imposed sentence not
refeixcd to ui this order.

[ ] I~l addition to the above terms) t1~e court imposes the following zz~andatoiy terms of conCnement for any
special W~A~'ON fiiiding(s) in seerioii 2.1:

w1vcl~ teixu(s) shall z1m consecutive with each other and with all base terms) above and terms zn any otUer
cause. (Use this section only for crimes comnutted after G-J.0~98)

~Cv~S,R'~1~ ~~✓'7j- ~
[ ] "I'l~e ez~ancement terms) for any special WEAPON findings in section 2.1 xs/axe included wz~liin, tl~e

term(S) zll]pOSeCI a1~OVe. {C~se-.t#i5 SP^~"'~;~h~-~~~~ hvYf'nr rrirnP h FOt~~ ~$OT~3, E7~-~~k~~e

~~.

'['lie TOTAL of all tez7tns imposed in ~.izs cause is m '~~~~months.

Credit is gzven for~ ~~~ days served [~ days as deternvned by the King County 7aii, solely for
conf'mement uzzder this cause nuzzzber pursuant to ~2.CW 9.94A505(6).

~'. ~''S NO CONTACT: For ~lte m ximum teen of ~ ears,j~,e,fez~dant shall have no contact with

9a. , o , ~ a~.~ , o~.o~..

4.6 AN,A TESTING. '~'he defendant shall Dave a Uiologica~ sa~~le collected fox puzposes of DNA zdentification
analysis azxd the defendant sl~alJ. fully cooperate in the testing, as ordered in APPENDIX G.
C J HIV TESTING: For sex offense, prostitution offense, dt~ua offense associated v,~th the use of
hypodemuc needles, the defendant shall submit to HIV testing as oxdered in APPENDIX G.

4.7 (a) [ J COMMUNITX ~'LACENI~NT pl~rsuant to ~2.CW 9.94A.70Q, far quatifyi~~g crimes committed
before 7-1-2000, is ordea~ed for mo~xtl~s oz fox the pei7od of earned eaxly release awarded puxsuazxt
to RCW 9.94A.728, whichever is lon.~ez'. j24 months foz ax~y serious violen# offense, vehicular homicide,

vehicular assault, or sex offense prior to G-6-96; 12 inonClis far auy assault 2°, assault of a child 2°, felony
violation of RGW 69.50/52, any cz~znc against person defined in RCW 9.94A.~ Z 1 ziot otherwise described
above. J A~'PENDIX H for Co twity placement conditions is attached and incorporatefl herein.

(b) [ ] COiVID'iYJNI~Y CUSTODY pursuant to RCW 9.94.710 for any SEY OI+ ~ ~ NSA cornmftt~d after

6-5-96 but before 7-1-2000, is oz'dered for a period of 36 months oz foz tb.e period of earned early release
ativarded wider RCW 9.94A,72$, whichever is longer. APPEND~Y A for Community Custody Conditions
and AP~END~X ,I for sex offender registration is attached and incorporated herein.

~Zev, 04/03



(c) [~v] COMl1'~UNITY CUSTODY - pursuant to RCW 9.94A.715 for qualifying crimes con~zniitted
after 6-30-2000 is oxdered for tIze follnwzng established range:
] Sea ~f~'e~~se, RCW 9.94A.030(38) - 36 to 48 months—when xiot sentenced under RCW 9.9~LA.712

C ]Serous Violent Offense, k2CW 9.94A.030(37) - 24 to 48 months
[~ Violent Offense, RCW 9.94A.030(45) ~ 18 to 36 months
[ J Crime Against Person, RCW 9.94A,4I 1 - 9 to J.8 months
~ ~ Felony Violatzon of RCW 69.50/52 - 9 to 12 monttas

or fpx the entu~e period of eared early release awarded under RCW 9.94A.728, whichever is loner.
Sanctions and punisluneztts for z~on-compliance will Ue imposed by tlxe Department of Coi~ections pursuant
to RCW 9.94A.737.
[Y]ApPENDIY H for Community G~astody conditions is attached and incoi~rorated herein.
[ ~APP~NnIY J for se;c offender registration is attached and incorporated herein.

4.8 [ ] FVOItK ExHZC C A,1V~P: The court finds that the defendant is elzgible for wank ethic camp, is likely to
qualify raider RCW 9.94A.690 and recnmrnerzds that t11e defendant sezve the sentence at a woilc etiv.c camp.
Upnn successful completion of dzis pro~'am, the defe~zdant shall be released to community cusfody for any
xez~;iainzng tune of total couf"mement. TIae defendant shall comply with all mandatory statutory requirements of
coi~u~unity custody set fott7.tin, RCW 9.94A.700. Appendix T~, for Community Custody Conditions is attached
acid incazpoz'atied herein.

4.9 [ ]ARMED CRIME COMPLIANCY, RCW 9.94A.47S,.480~ The State's ~lealsentencing agteenlent is
[ ]attached [ ]as follows:

The defenda~zt sha1T report tq an assigned Community Corrections Officer upon release from confinement for
monitoring of the remaining terms of this sentence.

Date: ~~,~ f~~~ ~, ~o~

Presented

epu r s cutz~g Attorney, VJSBA# E $'~!~"
PrintNanxe; /9l~t~! ~.~ ~~2-~D ffE-:~tr'j

Rev. 04103

JUDGE
Print Name: ~'~(.~ f ~ ~~~~ ~ j' ~~~~~

Appxoved as to form:

~.~,C~~ 213 S~
AtEorney ~oz Defendant, WSI3A #
Print Name: frQ-3G UU~'~
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EDW~IRD JAMES HSLLS
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DATED:
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SUPERIOR COU1~T OF WASHINGTON FOR KING COUNTY

STATE OF WASHJNGTON,

Plaintiff', } No, 07-1-03980-1 SEA

vs. ) JUDGMENT AND SEI~'I'ENCE,
(FELONY} -APPENDIX B,

EDWARD JAMES HILLS ) CRIMINAL HISTORY

Defendant, }

2.2 'I'lie defendant has the following criminal hisfaxy used in caTcuIating the offender score (RCW
9.94A.525):

Sentencing
Crzn~e Rate
VLTCSA: POSSESS METH 04!19/2002
PROMOTING PROSTITUTION 2 04/l9l2002
LINLAWFLTI. ~'OSS~SSION 0~ A ~'Il2EA.RM 2 10/16/1998
TAKING MOTOR VE~IICLE VJI'~'HOUT 1'ERiVITSSTON05/04/1992
ROBBERY 2 OS/a4/1992
RECKLESS DRIVZNG(a.«~~..~ ~,(,~,,.,,. '~7t,9~~ OS/15!2004

TAZ~.I~TG MO'~OR. VEI3ICLE WITHOUT T'ERMTSSIONO2/27/1940
NARCOTIC POSSESSION 08/X5/1989
'~.AZ~TNG MOxOJ.2 VEHTC~.~ WZTk~OUT ~'E~MSSSION06/23/1988
~uRGL~x 2 ovzln98s
MALICIOUS MISCHIEF 2 09/05/1986
BTJRGLAI2.Y 2 Q6/24/1985

Adult or Cause
Ju~v. Crime number ~,oc~tian
.ADULT 011093602 I~1G CO
ADULT 011093602 I~IG CO
ADULT 971057481 7~lNG CO
ADU.C,T 923008391 I~TNG CO
.A.DiT.[,T 911.067429 KING CO
.ADULT CQ4S20268 WA DIST
MTSD 'COURT
3LJVENILE 908005056 KING CO
JUVENILE 898025037 KING CO
NV~NILE 888026817 KINCr CO
JUVENILE 870042873 KING CO
7UV~N.(L~ 848032314 KING CO
7UV~NILE 858015705 KING CO

( ] xlie foilor~vxng prior convictions tivez•e counted as one offense in determining the offender score {RCW
9.94.525(5)):

Date: 1 ~~~~a- D 0 ~"

Appendix B—Rev. 09/02

C~L~v!___
JUDGE, DING COUNTY SUPERIOR COURT



SUPERIOR COURT OF WASHXNGTON FOR I~TNG COUNTY

S'I"AT.~ OF WASHINGTON, )

Plainti£~,

vs. )

EDWARD JAMS HILLS )

Defendant, )

(1) DNA IDENTXFZCATION (~2CW 43.43.75~t):

No. 0'7-1.-039$0-1 SEA

APPENbZX G
ORDER FOR BIOLOGICAL 'S~STING
AND C;OUNSB~,ING

Tlie Cow:t oxders the defendant to cooperate with the King County DeparhzZent of Adult
Detention, King County Sheriff s pffice, and/or tl~e State Department of Conection~s iz~.
pro~v3ding a Uiological sample far DATA identification analysts. The de~'endant, if'out o~
custody, shall promptJ.y call the KXng County Sail at 2961226 between 8:OQ a.rn. and 1:0~
p.xa~.., to n7alce arrangemeiats for the test to be conducted witl~~. I S days.

(2) ❑HIV TE~TZNG AND COT~NSEL7NG (RCW 7U.24.340}:

(Required foz defendant conv7 cted of sexual offense, drug offense associaCed with the
use of hy~odezzn:ic needles, oz pzostitution related o££e~1se.)

Tl~.e Court orders tl~e defendant cozxtact the Seattle-Xing County Health DeparCinent
ar~d participate iz~ l~.uman immunode~"zciency viilis (.C~SV) #estin~ and counseling in
accordance with Chapter 70.24 RC't~7. The defenda~at, if out of custody, shall proznptXy
call Seattle-King County Healtk~ l7e~artrnent at 205-7837 to make arrangemenfis for the
test to be conducted within 30 days.

If (2) is checked, two independent biological samples shad be taken.

pate: I v IN ~ ~ o~-~

APPENI7TX G--Rev. 09/02

~?~ /~~[c~l ~
JiJDG~, King Cotu~.ty Superior Court



SUPE~OR COURT OF ~VASI~YNGTOl~ FORDING COUNTY

STA'Z`~ O~ WASHINGTON, )

Plauitiff, )

vs. )

EDWARD JAMS HILLS )

Defend~ait, )

No. 071-03980-i SEA

JT.TDGMENT A~Tll SENTENCE
APPENDIX H
COMIVILTNITY ~I,ACEMEN'I' Off.
COyvIMTJNITY CUSTODY

The Defendant s1~aI1 comply with the following conditions o#' conr~munity placement or community custody pursuant
to 12CW 9.94A.70U(4}, (5):

1} Repo1~ to and be available for contact with the assigned community corrections officer as directed;
2) Wank at Department of Corrections-appzoved educai~on, ex~~ployx~~enC, aud/ox conununity service;
3) Nat possess or consume contzolled substances except pursuant to lawfully issued pxescxiptions;
4) Pay supervision fees as deten~ined by the Department of Corrections;
5) Receive prior approval for living a~rangeinents and z'esidenca location;
6) ~Iot orvzi, use, oz possess a firearm or ammunition. (RAW 9.94A.720(2));
7) Notify oon~u~zunity corrections officer of any change in address or employment; and
8) Remain wifhin geograp]lic boundary, as set fott~i iu wzit~~.g by tl~e De~arttnent of Corrections Officer or as set

forth witlx SODA. order.

OTHER SPECIAI, CONDITIONS:
~(] The defendant shall not conswne any alcohol.
(~J Defendant shall lave no contact with:,

[ ]Defendant shall remain [ ] witl~iu [ J outside of a specified geographical boundary, to wzY:

[ ~~ The defendant shall participate in the following crime-zelated t~eatn~enC oz counseling sezvices:

~lA-~(l5 ~C .~~ L 0.D tt Al2

fXl The defex~dant shall comply wit~x the following crime-related prohibitions:

Other conditions maybe unposed by tl~e court or Depaxtzrcent during conux~.unity custody,

Coz~at~u~~zt~r PFacement of CoXxunaunity Custody shall begin upon completion of the terms) of confinement imposed

herein oz when the defendant is transferred to Cnmmtuuty Custody in lieu of earned early release. The defendaait

shall zernain under t31e supervision of the Department of Corrections and follow explicitly the uistructions and
conditions established by that agency. T ie Department may require the defendant to perforni affirmative acts
deemed appropx:taYe to monitor compliazzce wxYl~ the coz~ditiozzs [RCW 9,94A.720] and z~1ay issue warrants and/or

detani defendants wl~o violate a coz~dii~on [RGW 9.94A,740~.

Date; ~~/ ~ ~~ ~ ~ ~~

A~'P~NDIX H-- Rev. Q9/02

.1 ~~ l~,l~~ 1 ~--~
ND GE
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DNISION ONE

STATE OF WASHINGTON,

Respondent,

v.

EDWARD JAMES HILLS,

Appellant.

No. 609 1-4-I

UNPUBLISHED OPINION

FILED: April 2d, 2009

SCHINDLER, C.J.—Edward James Hilis appeals his convictions of vehicular

homicide and vehicular assault. Hills contends the trial court erred in denying his

motions to substifiute counsel and a motion to proceed pro se. Hills also asserts that

the mandatory two-year sentence enhancement based on a prior reckless driving

convicfiion that was originally charged as driv9ng while under tY~e influence of alcohol

(DUI) violates nis constitutional right to due process, the separation of powers doctrine,

equal protection, and the right to notice in the charging documents. We conclude the

trial court did not abuse its discretion in denying Hills's motions to substitute counsel

and to proceed pro se. W~ alsa reject Hilis's argument that the mandatory two-year

sentence enhancement under RCW 46.61.520(2) and former RCW

46.61.5055(13}(a){v) viofafies due process, the separation of powers docfrine, equal

protecfiion, or his right to receive notice. And, because Hills's arguments in the

statement of additional grounds are without merit, we affirm.
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FACTS

Afi approximately noon on October 16, 2006, Edward James Hills was driving his

~ 998 four-door silver Ford Taurus in West Seattle. Nineteen year-old Lindsey Austin.

was in the franc passenger seat of the car. Hifis and three other cars stopped at the red

fight at Delridge Way SW and SW Orchard Street. Steven Laffery, a plumber, was

driving his Ford work van through the green light at fihe intersection when, inexplicably,

Hills drove his car fihrotagh the red lighfi 9nto the intersection. Laffery unsuccessfully

tried to avoid the collision, but fhe front of his van struck fihe passenger side ofi fihe Ford

Taurus. Hi{ls and Austsn were trapped inside the car. An off-duty fireman, Brian SmitY~,

got into the car to check ors the driver and the passenger. Smith made efforts to fry and

keep Austin's airway open. To extract Hills and Austin from the car, the firemen Y~ad ~o

cut through the roofi of the car and remove the driver's side door. Hills and Austin were

taken to Harborview Medical Center (Harborview). Austin suffered severe interr~a[

injures to her aorta, lungs, and fiver from the colEision and was not expected to survive.

l.affery's right ankle was fractured and he suffered soffi tissue injuries.

The Seattle police found a clear sma{f bag of marijuana in the side panel o~ the

driver's door of the Ford Taurus. The police also found marijuana in a black bag on the

back seat.

Seattle police officer Eric Mich[ arrived at Harborview around one o'clock p.m.

Officer Michl said that Hills had no visible injuries but noted that he "had watery,

bloodshot eyes." Shortly after Officer Michl arrived of Harborview, Austin died.

Officer Michl informed Hills that he was under arrest for vehicular homicide and

vehicular assault. Office Michl advised Hills of his constitutional rights and the special

2
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evidence warning for a blood sample. Hi(Is admitted that he had a previous drug

conviction and told Officer Michl that h~ had used marijuana the night before. Hills also

told Officer Michl fihat the light was green when he drove into the intersection.

Officer Michl obtained a blood sample from Hills at approximately ~ :30 p.m. The

resu{ts of the blood test revealed "a THC level of 1.6 ng/m~" indicating that Hiffs had

smoked marijuana within three to four hours of the blood draw. Hil1s's cell phone

records also showed that he was talking on his cell phone at fihe time of the collision.

On April 9, 2007 the State charged Hills with vehicular homicide, The Slate

alleged that HiEls proximately caused fihe death of Austin by driving his car while under

the influence of drugs, in a reckless manner, and with disregard for the safety of others,

in violation afi ~fCW 46.61.520(1.)(x), (b) and (c}. Hills was arraigned on April 18. .

At the first omnibus hearing on June 1, and at each hearing thereafter until trial,

Hills expressed the strongly held belief that there was evidence thaf would show the off-

duty fireman caused Austin's death. Hills made six mofiions to appoint new counsel

and atone poinf, made a motion to proceed pro se. The chief criminal judge

considered and denied each of the motions to substitute counsel and the motion to

proceed pro se.

Shortly before the trial on October 9, the State filed an amended information

charging Hills with a second count of vehicular assault based on the injuries to ~affery.

During the four day bench trial, Laffery, eyewitnesses, police officers, the

medical examiner, and the toxicologist testified. The medical examiner testified that

Ausfiin's death was caused by "multiple rib fractures and the lacerations of the aorta,

lungs, liver and other viscera due to the blunt force injuries sustained in the collision."

3
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The fioxicalogist testified that based on the level of THC in the blood sample, Hills had

smoked marijuana three or four hours before the blood draw at 1:30 p.m. on October

16, 2006. However, on crass examination, the toxicologist admitted that he could not

say with certainty what the actual THC fevef was at the time of the collision.

Darnice Madison, a close family #riend, and Hills testified on behalf of the

defense. Madison testified that the lighf was green when Hills drove into the

intersection. Hills also testified that the fight was green, "f remember stopping, and 1

don't know, just wailing till the light turned green. When the light turned green, that's

when !proceeded." Hills testified thafi after the collision, h~ called Austin's name. HiEfs

said that Austin did not respond buf that she was sfiill breathing. Hi[!s testified that an

otf-duty fireman then got in the car "and he grabbed her head and had it up and held it

back, and he held it back until the fire department showed up."'

In closing argument, Hills's attorney argued that the State did not prove

beyond a reasonable doubt thafi Hills was driving under fhe influence of drugs or

that he was impaired at fihe time of fhe collision. The attorney also relied on

Hifls's testimony to argue that:

[~]rom his percepfian, as he was sitting there immediately follow►ng
the accident, that Ms. Austin was sti[I alive, that she was breathing
okay, and thafi her impairment of breathing did not happen until the
off-duty good Samaritan paramedic arrived, and that after ne stacked
moving Ms. Austin around, it was then that her body sfarted
demonstrating the distress that was her impending dea#h. Mr. Hills
firmly b~iieves that ̀if it were not for the EMT doing that to her, Ms,
Austin would still be alive today."

' Hills's attorney mada a strategic decision to not call the off-du#y fireman based on the concern

that the testimony would undermine Hills's theory a~td testimony at trial.
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The trial court found Hills guilty of vehicular homicide and vehicular assault.

The court rejected the argument that the Sfiate did not prove Hills was under the

influence of drugs and impaired at the Time of the collision.

At the time of the driving, the defendant was under the influence of

marijuana and impaired from hls consumption of marijuana. The

defendant's blood was properly and legal{y drawn at 1:38 p.m. The

blood was then tes~~d at the Washington State Toxicology Laboratory

by licensed analyst and far~nsic toxicologist, Justin Knoy. There is no

evidence that the blood was tampered w9th, altered, or contaminated

with in any way. The testing was done according to fihe procedures

approved by the Sfiate Toxicologist and fihose procedures are accepted

in the scientific community.

The resulfis show a THC level of 16 ng/mL and carbo~cy THC level of

16.6 ng/mL. Based an haw TMC is processed in the body, the

defendant smoked the marijuana within 3~4 hours of the blood draw.

His THC IeveE would have been higher in the hours before the blood

draw. Based on the carbaxy-THC, the defendant was an infrequent

user of marijuana and would have felt the effecfis of the drug more

pronounced than a more frequent user. Marijuana impairs driving by

distorting time and space and delayed reaction time and decreased

vigilance. The consumption of marijuana by the defendant impaired

his ability fio perform the complex divided attention tasks involved in

driving.

DRE Officer Michl also provided a basis for fhe Court to find that the

defendant was impaired by marijuana. The defendant's eyes were

bloodshot and watery and no other facts were presenfied to credibly

explain this symptom of marijuana impairment. Additionally, the facts

of the col[fsion, stopping at and then running the red light, and failing to

take any evasive action, both demonstrate that he was impaired by the

marijuana he had consumed.

The defendanfi's ability to drive was lessened to an appreciable degree

and he was under the influence of marijuana and,impaired by his

consumption of marijuana.

The court also rejected the argument that the collision was not the proximate

cause of Austin's death and Laffery's injuries. The trial court expressly found 
that

Hills's driving proximately caused the injuries and death of Austin and the substantial
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bodily harm to Laffery. The court also found that Hifis drav~ his car in a reckless

manner and with disregard for the safety of others.

The defendant intentionally drove his car white impaired and drove it
with a young teenage passenger. His conduct was rash and
heedless and indiffierent to the consequences and far greater than
ordinary negligence and with a disregard for the safety of others.

The court imposed ahigh-end, sfiandard range sen#ence for vehicular homicide

and vehicular assault. The sentence included a mandatory 24-month enhancement

under RCW X6.61.520(2) based on a prior conviction for reckless driving that was

originally charged as a DUI.

' yE'~

Motions to Substitute Co~►nsel

Hills argues that he was denied his consfitution~l right to counsel because of an

irreconcilable conflict with has attorney. Hills made a number of motions seeking to

substitute counsel based on his mistaken belief fihere was evidence that the off~dufiy

fireman caused Austin's death. Hills contends the court erred in concluding there was

not an irreconcilably conflict and denying his motions fior new counsel.

A defendant does not have an absolute, Sixth Amendment right to choose any

particular advocate. State v. DeWeese, 117 Wn.2d 369, 375-76, $16 P.2d 1 {1991)

(citing Wheat v. United States, 486 U,S. 153, 159 n.3, 108 S. Ct. 1692, i QO L. Ed. 2d

~ ~0 (1958)). A defiendant dissatisfied with appointed counsel has the burden to show

good cause, such as an irreconcilable conflict or a complete breakdown in

communication to warrant substitution of counsel. State v. Stepson, 132 Wn.2d 668,

734, 940 P.2d ~ 239 (1997) (Stepson l). f n determining whether an irreconcilable
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canfiict exists, the court must consider: {1) the reasons given for the dissatisfaction, 
(2}

the courfi's own evaluation of counsePs representation, and (3) the effect o
f any

substifiu~ion on the scheduled proceedings, Sfenson 1, 132 Wn.2d at 73~F.

Unsupported aNegations are not enough. to require substitution and a defendant

cannot rely on a general loss of confidence or trust to justify appointment o
fi new

counsel State v. Varcta, 151 Wn.2d i79, 2Q0, 86 P.3d 139 (2004}; Statie v
, Schaller,

143 Wn. App. 258, 268, 177 P.3d 1X39 (2007), rev. denied, 164 Wn.2d 10
15 (2008},

However, "[i]f fihe relationship between the lawyer and client completely colla
pses,"

refusal to substitute counsel violates a defendant's constitutianaf right to ef
#ective

assistance of counsel. In re Personal Restraint of Stepson, 142 Wn.2d 71
0, 722, 16

P,3d 1 (2001) (Stepson I1) (citing United Stafies v. Moore, 159 F.3d 1 '15
4, 1158 (9th Cir.

1998)).

In determining whether the trial court abused its discretion in conclud
ing there

was not an irreconcilable conflict on appeal, we must consider: (1) t
he extent of the

conflict, (2} the adequacy of the court's inquiry, and {3) the Timeliness ofi th
e motion.

Stepson II, 142 Wn.2d 723-2~.

At each of the omnibus hear9ngs and on the day of trial, the chief cri
minal judge

considered and rejected Hilis's motions to substitufie counsel. The crux
 of Hills's

concern was his dissatisfaction with his attorney's strategy because of 
his strong{y held

belief that there was evidence to prove Austin's death was caused by 
the off-duty

fireman.

At the first omnibus hearing, on June 1, Hi(Is asked the court to appo
int new

counsel because he did not receive a complete copy of the discovery 
until a month

7
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after the arraignment. Hills also claimed that there were critical documents, such as the

autopsy reporfi, that were missing.

THE COURT: Well he can't provide it until it is vetted by the State,
by courC rule, so i don't —

DE~'ENDANT HILLS: I understand that, your Hnnor. l understand
that, but fihere is a lot of documents missing, and l informed him
prior to him giving me the discovery. He has yet to produce the
copies -- the documents that ~- ... ! believe that these are critical
documents that can prove my innocence, and he has failed to obtain
them. He has given me the runaround saying that the Sfiate hasn`t
provided him -~ ... he got one page and don't have two pages .. .

THE COURT: What documents do you think that Mr. Weston has
that you don't have yet provided?

DEFENDANT HELLS: The autopsy report. That goes directly to the
charge that 1 am being charged with. Ambulance reports. The fire
department's reporfi that was on the scene. There was an off-duty
firs department individual that jumped in my vehicle, and he is not
even in any of the reports. I don't have any initial police reports. All
these documents can prove my innocence.

The prosecutor objected to providing Austin's medical records to Hills on fihe

ground that the medical records "including autopsy, are not records that become park of

redacted discovery that ga info the defendant's hands ...." After the court denied the

motion for new counsel and Hilis's request for an unredacted copy of the autopsy

report, Hills stated that he was going to file a bar complaint againsf his attorney with the

American Bar Association. Following a lengthy discussion about the need for further

9nvestigation by the defense, the court continued the omnibus heaCing to Jung ~5.

On June 15, Hills renewed his request for new counsel Hills's attorney also

expressed some concern about his inability to communicafie with Hilis. Characterizing

the request as one for a second opinion, the attorney joined in Hi[ls's motion.
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MR. WESTON: There is some change of circumstance between

then and now, including -- I would actually join in this one. I don't

often, buff the reason I would be willing -- the reason that 1 dp join in

fihis motion is Mr. Hills is in a very precarious and serious situation.

Them is practical{y no information going befween us, and I wouldn't

exactly say that that'is -- I wouldn't say #had that is voluntary on his

part. It seems like we're just not commun9cating, and I would say that

Mr. Hills aught to have a second opinion. I would characterize this

like a very serious surgery. lam telling him certain informafiion. Mr.

Hills wants a second opinion, and I have kind of ~- we are kind of at

loggerheads in our cammunication. And again I say it is not because

he doesn't want to hear, I mean I don't perceive this as a voluntary

thing, so -- and Mr. Hills wishes to address the Court.

Hills then infierrupted, and told the judge that he had a confilict not only w
ith his

attorney, but with all of the courf-appointed attorneys who had repres
ented him in the

past.

DEFENDANT HILLS: If 1 may, your Honor? Good afternoon. Yes,

there is a conflict of interest with --just not the attorney, but with al
so

all of the agencies -- past tense. ... All of these court-appointed

attorney agencies I have had conflicts of interest. I'm sorry I didn't

address the issue with you June 1. 1 am bringing the issue now to the

Court, and I do ask the Court to appoint private counsel.

Nills's attorney addressed the bar complaint ar~d Hi(Is's misperception ab
out fihe

discovery,

MR. WESTON: l think that part of whafi Mr. Hi{Is is talking about, in

terms of the conflict of interest, Mr. Hills filed a bar complaint against

me, which was -- I don't know what the term would be, dismissed 
or

-- and he has also filed complaints against attorneys in every

agency.

THE COURT: And f noticed that two of the attorneys mentioned are

OPD private counsel appointees .. .

MR. WESTON: And also what Mr, Hills is talking — it is his opinion

that the State needs to provide all of the discovery by arraignment,

and part of his complaint with me is that they didn't c(o that, and so f

did not file-1 did not have a probable cause hearing on it.

E
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Based on Hilis's misfiak~n belief that his attorney had not timely provided

discovery, his history of conflicts with court appointed and private attorneys, and the

fact that the bar complaint against his attorney had been dismissed, the court denied

Hil(s's motion to substitute counsel.

THE COURT: Mr. Hills, as both I~,wyers know, is just wrong about

that—#hat there is an ongoing duly to provide discpvery as it is

obtained and I have na reason to believe that that hasn't happened.

also don't think Mr. Hills would get along better with any other

lawyer. There.is nothing here that is indicating to me that Mr.

Weston has caused a problem here -- fihat Mr. Hills has, from his

own words, never been satisfied with counsel on any of his cases --

thatthere is no indication that the communication would be any
better with any other lawyer or that anything that Mr. W25~011 I1~S

done is in any way inappropriate.

At the omnibus hearing on August 24, Hills made another motion befiore a

different judge for new counsel or fo proceed pro se. The judge continued the

motion to the following week to b~ heard by the chief criminal judge.

At the hearing the fioliowing week before the chief criminal judge, the ~prasecutor

notified Hills that the State planned to amend the information to add an addifiiona! count

of vehicular assault. Hills again expressed concern about missing discovery, and

renewed his motion for new courts~l or to proceed pro se. Hilts reiterated his relief that

his ai~arney was withholding evidence that would prove the off-duty fireman caused

Austin's death. Hills also complained that his attorney had only met with him ane #ime

since the arraignment.

The prosecutor addressed the evidence concerning the cause of Austin's death.

According to the prosecutor, there was no evidence that the fatal injuries wire related

to any of the off-duty fireman's efforts to assist Austin. The prosecutor stated that

~0
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Austin's death was caused by internal injuries that were "within her torso, so it had

nothing to do with her neck."

Nonetheless, Hifls continued fo insist that his attorney "has been withholding

critical, crucial in€ormation that proves my innocence, as I have been stating from day

one." Hills also expressed frustration thafi his attorney had not yet interviewed the off-

duty fireman.

[W]ho ...grabbed my friend's heads held it back, and sa f believe

that her cause of death wasn't directly from the accidenfi, and
bel9eve h~ knows this and that is why he has never come to see me,

never come to reveal the report to me --

Hills's attorney also told the court that "[t]here is nothing in the police reporks

substantiating what Mr. HilEs said." But the attorney said that he had subpoenaed

records from fihe fire department and that the defense investigator was seeking to

identify and interview the oil-duty fireman and others. Thy attorney also addressed tha

concern about only meeting with Hills one time between the arraignment and the

omnibus hearing.

THE COURT; And 1 jusfi have one question [for Mr. Weston: Have

you -- 4s your understanding the same as Mr. Hills, you have only seen

him one fiime?

MR. WESTON: That is true. l have only seen him one time. However,

1 also sent to him -^ he has received redacted copies of the discovery.

[ have reviewed with him the first #ive pages ~f the autopsy. 1 did not

get the last three until -- I believe it was the July. 1 have sent to him

every piece of new information that my investigator has gotten, through

the mail, and I have invited him to give me a calf to discuss what's

going on.

At the end of the hearing, the court asked Hills why he did not want an attorney.

Hills told the court that he did want an attorney but he wanted one that was "sufficient

11
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in represenfiing me." The court denied HiAs's motion for new counsel. And based on

the colloquy with Hiils, the court denied the motion to proceed pro se because the

request was "certainly not unequivocal."

At fhe last omnibus hearing on September 21, after the court arraigned Hills on

the amended information charging one count of vehicular homicide as to Austin and

one count of vehicular assau{t as to Laffery, Hil(s renewed his motion for new counsel.

DEFENDANT HILLS: Yes, your Honor. Goad morning. 1 had just

spoke to Mr. Weston and informed him that I would like to have an

independent retesting of my blood at the state crime lab, and he

informed me that that fs not something that he is willing to do, so l

am asking the Court to direct him ~a do such, because 1 think it is

very pertinent to my case.

And I would also like to inform the Court of another serious concern.

Mr. Weston came and visified m~ ~~ I beiieve if was last week -- and

offered to finally show me the autopsy reports, which were

incomplete. And !asked Mr. Weston, before handing them aver to

me, if it was incomplete, please don't waste my time, and yet he did

it anyway, so he is still hiding information from me. I am still
uncomfortable with his representation, and I would like to also
reiterate that past — in the pasf when I had first informed you that

had conflicts of interest with aff of the Office of Public Defense in the

past, I recall that you said fihere is no need to change attorneys, and

1 feel that there is quite aneed — it is a very good concern to change

attorneys, and possibly have the Court appoint a private counsel

rather than somebody from the Office of Public Defense who I have

clearly had conflicts of interest with in the past -- and it wasn't at all

my doing. It was the way that the attorneys were handling what they

do. It was the way that I was taking things. So l think That this is a

very high-profile case that renders such an appointment of private

counsel~~.

When the court asked whether the attorney had reviewed the autopsy report witi~ Hills,

the attorney explained that he attempted to review the entire autopsy report with Hifls

but Hills questioned whether the report was complete or authentic. The court denied

the motion to substitute counsel.

12
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THE COURT: We have been through this argument before.

Whefiher -- fihe question of whether the defiense is going to ask far

retesting by the tox fab is certainly with9n the discretion ofi trig!

counsel. The mot€on again is denied.

Before firiai began on October 9, Hills again asked the chief criminal judge to

appoint new counsel. The court denied the motion,

THE COURT: I have made this ruling before .... There is

nothing new that has been raised.

Hills again expressed concern about not reading the police reports or the

autopsy report. In response, the chief criminal judge told Hills, "1 am satisfied that Mr.

Weston is doing an admirable job #or you. Thank you."

On appea{, Hills argues ghat the conflict with his attorney was irreconcilable ar~d

the chiefi criminaljudge erred in refusing to grant his motions to appoint new counsel

The record shows that any confilict between Hills and his attorney was based on Hil
ls's

strongly held, but mistaken belief, that the off-duly fireman caused Austin's d
eath. The

undisputed evidence established that Austin died from severe internal injuries caused

by the collision. As in Sfienson I, a defendant's dissatisfaction with his attorn
ey based

on unsubstantiated claims is not grounds to find an irreconcilable conflict. Stenson 
I,

132 Wn.2d at 734-35. The record ~Iso shows that Hills had a history of conflicts
 with

appointed counsel and tiling bar complaints againsfi his lawyers. As the court nateci
, a

new attorney would nod overcome Hilis's concerns.

Hills also emphasizes the fact that his attorney visited him only once between

the arraignment in April and the omnibus hearing in Augusfi. But the record sho
ws that

fhe attorney communicated with Hills, provided Hills with discovery, and offered to 
talk

by phone. And even if the relationship was strained, the record does not establish 
a

13
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camplefie breakdown in communication thafi warranted substitution of counsel. Stepson

Il, 142 Wn.2d at 723.

Hills also argues that by pointing out that his attorney was "doing an admirable

job," the court did not properly focus on whether them was an irreconcilable conflict.

However, determining "the breakdown's effect on the representation the client actually

receives" is part of the inquiry the court should make. Stepson II, 142 Wn.2d at 724.

Hills cites United States v. Nguyen, 262 F.3d 998 (9th Cir. 200 ), to argue that

the courk's inquiry into fihe conflict was inadequate because the court did not privately

question either Hills or his attorney. The facts in Nguyen are different.

In Nauven anon-English speaking defendant, Nguyen, asked to substitufie

private counse{ because he had stopped communicafiing with his appointed attorney.

Nguyen also sought to present testimony tram other wRtnesses about the breakdown in

communication. On appeal, the Ninth Circuit held that the trial courfi abused its

discretion in denying the motion for new cauns~l without the defendant present and in

refiusing to schedule a hearing. Nauyen, 262 ~.3d at 1004. The court noted that the

trial court's decision was based more on keeping to the court's sch~dul~ than engaging

in an appropriate inquiry canceming Nguyen's motion to substitute. N u en, 262 ~.3d

at 1 Q05.

Here, unlike in Nauven, the criminal presiding judge engaged in a lengthy

colloquy with Hi(Is and questioned Hills, his atkorney, and the prosecutor in seeking to

ascertain whether there was irreconcilable conflict. The dispute betwaen Hi[fs and his

attorney over trial strategy, and Hills's dissatisfaction was pat a sufficient reason to

grant the motions fior new counsel The record supports the court's determination that.

14
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there was not an irreconcilable conflict and that Hills did not show good cause to

appoint new counsel. The record also supports fhe conclusion that the judge made

adequate inquiries about the alleged conflict?

Motion to Proceed Pro Se

Hilfs also contends the court erred in denying his motion to represent himself pro

se in violation of the Sixth Amendment of the United Sta#es Canstifiution and article 1,

section 22 of the Washington Sate Constitution.

A defendant has a "constitutional right to proceed without counsel when he

voluntarily and intelligently elects to do so." Faretta v. California, 422 U.S. 806, 807, 95

S, Cfi. 2525, 45 ~. Ed. 2d 562 {1975). But "[e]xercising the right of self-representation

requires waiving the right to counsel. A defendant may represent himself only when he

`knowingly and intelligently' waives the lawyer's assistance that is guaranteed by the

Sixth Amendment." fndiana v. Edwards, 128 S. Ct. 2379, 2391, 171 L. Ed.2d 345

(2008) (Scalia, J., dissenting) (quoting Faretta, 422 U.S. at 835). The Supreme Court

in Faretta a[so recognized the "tension between a defiendant's autonomous right to

choose to prgce~d without counsel and a defendant's right to adequate representation."

De Wees~, 117 Wn.2d at 376. See Faretta 422 U.S. at 832 ("rigY~t of an accused to

conduct his own defense seems to cut against the grain" of the right to assistance of

counsel}.

Courts should also "indulge every reasonable presumptipn against finding that a

de€endant has waived fihe right to counsel." State v. Vermillion, 112 Wn. App. 844, 851,

2 The record also shows that the attorney effectively represented Hills during the trial, and that

Hills was able to present his theory that the off-duty fireman caused Austin's death.
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51 P.3d 188 (2002). And "to protect trial courts from manipulative vacillations by

defendants regarding representation, we require a defendant's requesfi fia proceed in

ro ria ersana, or pro se, to be unequivocal." DeWeese, 117 Wn.2d at 376. Whether

the request to proceed pro se is unequivocal must be determined in the context of the

record as a whole. State v. Woods, 143 Wn.2d 561, 586, 23 P.3d 10A~6 (2001}. While

a request to proceed pro se may be made in the alternative to a request for new

counsel, a conditional request must still be unequivacai. Stepson I, 132 Wn.2d at 741.

Woods, 143 Wn.2d at 586. ,

Here, after unsuccessfully trying to obtain new counsel afi the omnibus hearing

on August 31, Hills made a motion fo proceed pro se,

DEFENDANT HILLS: Today i have in mend to go pro se, to manage

and plead my awn case, and (am also asking the Court to have the

State turn over every critica{, cructial, important document that shows

my innocence, due to the Brady Doctr9ne, Su~sfitute of counsel, L don't

think I am going fQ address, because if seems that 1 most likely won't

get ifi. L recall you saying that you wouldn't allow me to change

counsels -- even though I expressed to you how f €eft about this

counsel. Mr. Eric Weston -- 1 have been incarcerated for over 120

days. Mr. Weston has been to visit me .one tome out of that 120 days,

has flailed to keep me informed of anything pertinent to my case, and

have sti11 yet had an opportunity to view fihe autopsy report, which they

both have been, the State and Mr. Weston, have been sa d'►ligently
hiding from me. And sa today, your Honor, I would like to pose this

motion to you, to go pro se to manage my own case, and to also a11ow

m e--

The court considered Hills's request to proceed pro se. The court engaged in

a lengthy colloquy with Hills in an effort to apprise him of the seriousness of the

charges, the comp(exify of the evidence, and the risks and responsibilities of self-

representation. Sep State v. Vermillion, 112 Wn. App. 844, 851, 51 P.3d X88 (2002)

{"the trial court should assume responsibility for assuring that the defendant's

16
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decision is made with of least minimal knowledge of whaf the task entails....").

During the colloquy, Hiils reiterated his belief that his attorney "has been withhai
ding

critical, crucial information that proves my innocence, as i have been st
ating from day

one." At the end of the colloquy, and ai~er questioning Hiils and his attorney,
 fihe

court asked Hilis "[w]hy don't you want an attorney?" !n response Hills fol
d the court:

Well, I would like an attorney, one that is -- would be, you know,

sufficient in representing me. I mean, your Honor, if you was in

my position, an attorney -- you have been locked up for 120 days

and your so-called counsel has nofi came and seen you but for

one time to inform you that you are going to go into court to

continue your case even further, I mean 1 thought i had a 60 day

speedy trial right. Yau know, !have been shown that I don't even

have a 60-day speedy trial right, according to the rues, so Mr.

Weston has not been playing fair by the rules.

Based on the colloquy and the record as a whole, the court found that H
i[ls's request

to proceed pro se was not unequivocal.

7HE CURT: -- and therefore ~- there is not a basis for counse
l,

and it is not an unequivocal request, so we have finished this

issue.

pn appeal, Hil{s concedes that his first choice was substitution of 
counsel, but

argues that his alternative request to proceed pro se was unequivocal. 
Hilts primarily

relies on State v. Barker, 75 Wn. App. 236, 88~ P.2d 1a~1 (1994),
 fio support his

argument that the request was unequivocal. Barker is distingui
shable.

The court in Barker did not engage in a proper colloquy or "any analy
sis by

the court of the facts and circumstances of the case." Barker, 75 Wn. A
pp. at 241-

42. Here, unlike in Barker, when the criminal presiding judge engaged 
in a proper

colloquy and asked Hills why he did not want a lawyer, Hills repeated 
his c{esire far

new counsel rather than an unequivocal desire to represent himself. 
Based on the

17
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record as a whole, we conclude the trial court did not err in concluding Hilis's

request to represent himself was nat equivocal.

Sentence Enhancement

(n the alternative, Hifls seeks to vacate the mandatory two~year sentence

enhancement that was imposed based under former RCW 46.61.520(2} and RCW

46.61.5055(13}(a)(v).3 Relying primarily on this court's decision in Sfiate v. Shaffer, 113

Wn. App. 812, 55 P.3d 668 (2002) overruled ~, City of Walfa Walla v. Green, 154

Wn.2d 722, 116 P.~d 'i 408 (2005), and the Unified Sfiates Supreme Court decisions in

Apprendi v. New Jersey, 530 U.S. 4C6, 120 S. Ct. 2348, 147 f~. Ed. 2d 435 (2000) and

Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), Hi(Is

contends that RCW 46.61,5055{13}(a}(v) violates due process, the separation of

powers doctrine, equal protection, and his constitutional right #o notice. Hills asserts

that an enhancement based ors a prior DU1 charge that the Stake did not prove beyond

a reasonable doubt is unconstitutional.

Upon conviction of vehicular homicide under RCW 46.61.520, the legislature

mandates imposition of an additional firvo-year enhancernenf for a prior offense as

defined in RCW 46.61.5Q55, RCW 46.61.520(2) states:

{2) Vehicular homicide is a cEass A felony punishable under
chapter 9A.2~ RCW, except tha#, for a conviction under
subsection (1 }La} of fihfs section, an additional two v~ars shall
be added to the sentence for each prior offense as defined in
RCW 46.61.5455.4

3 Al( references in this opinion are to former RCW 46.61.6055(13){a)(v). Effective January 1,

2009, the same language is now codified at RCW 46.61.5055(14)(a)(v). Laws of 2008, ch. 282, § 14.

4 (Emphasis added).
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RGW 46.61.5055(13)(a) defines what prior offenses are subject to the sentence

enhancement under RCW 46.61.520(2}. RCW 46,61.5055{13)(a)(v) provides in

pertfient part:

(a) A "prior offense" means any of the following:

(v) A conviction for a violation of RCW 46.61,5249 [negligent
driving-first degree], RCW 46.61.500 Ireckl~ss drivingl, or RCW
9A.36.050 [reckless endangerment or an equivalent local
ordinance, if the conviction is the result of a charge that was

originally filed as a violation of RCW ~6.6'l.502 fDUl1 or RCW
46.61,50 jphysical control of vehicle under the influence], or an
equivalent local ordinance, ar of RCW 46.61.520 [vehicular
homicide) or RCW 46.61.522 [vehicular assault~.5

There is na dispute that Hills was previously charged.wi~h driving while under

the influence of alcoha[ (DUI) in violation of RCW 46.51.5Q2 and 46.~1.5a4 and that

Hills pleaded guiE~y to reckless driving in violation of RCW ~6.5~.500. In the

Statement of Defendant on Plea of Guilty to reckless driving conviction, Hills admitted

that "on May 15, 2004, within King County, Washington, I drove a motor vehicle on a

public street in a manner displaying a willful and wanton disregard for fihe safety of

property after consuming alcohol."

Based on the evidence at sentencing, the court concluded tha# fihe reckless

driving conviction was a prior offense under RCW 46.61.5055(13)(a){v), and imposed

the mandatory ~rvo~year sentence enhancemenfi as required by RCW 46.61.520(2).

Relying on Shaffer, Hills argues that the mandatory sentence enhancement

violates his Fourteen#h Amendment right to due process. In Shaffer, this courfi held

that former RCW 46.61.5055(12)(a){v) violated the due process right of a conviction

5 (Emphasis added),
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based on proof beyond a reasonable doubt because the statute allowed imposition of

a sentence enhancemenfi for an unproven DUI charge. Shaffer, 113 Wn. App. a# 817-

8~8. But in Greene, 154 Wn.2d at 722, fihe Washington Supreme Court reversed the

decision in Shaffer. The court rejected Greene's due process challenge to the DUl

sentence enhancement statute because the statute, former RCW

46.61.5Q55(12){a){v), requires a conviction for negligent driving or other listed offense

originating from a DUI charge.

[T]he statute requires the State to establish that a prior driving
conviction involved use of intoxicating liquor or drugs. Thus, due

process is satisfied for the purposes of this mandatory

enhancement if the prior conviction exists and the prosecution can

esfiablish that intoxicating liquor or drugs were involved in that prior

offense.

Greene, 154 Wn.2d at 728.

Because Greene controls, we reject Hills's reliance on Shaffer. Here, there is

no dispute that Hills was charged with the crime of DU1 in violation of RCW 46.51.502

anci RCW 46.61.50 ,and that h~ pleaded guilty to reckless driving in violation of

RCW 46.51.500. Nor is there any dispute that in the Sfiatement of Defendant nn Plea

of Guilty, Hills admitted that he drove a "in a manner displaying a willful and wanton

disregard for the safety of property after consuming alcohol." Because Hifis was

convicted of reckless driving while admit#ed(y under the influence of alcohol, we reject

his due process challenge to RCW 46.61.5055(13)(a}(v).

Hills's reliance on Apprendi and Bfakely is also misplaced. Under A~prendi,

"[o]ther than the #act of a prior conviction, any fact that increases the penalty for a

crime beyond the prescribed statutory maximum must be submitted to a jcary and
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proved beyond a reasonable doubt." Apgrendi, 530 U.S. at 490. !n Blakely, the

Court clarified Apprendi, and held thafi the statutory maximum means the maximum

sentence that a judge can impose "solely on the basis afi the facts reflected in the jury

verdict or admittedly by the defendant."6 Blakely, 542 U.S. at 303.

In State v. Hughes, 154 Wn.2d ~ 18, 137, 110 P.3d 192 (2005), overrui~d on

other . rq ounds, Washingfion v. Recuenca, 548 U.S. 212, ~ 26 S. Ct. 2546, 165 L. Ed. 2d

466 (2006}, our supreme court held that the existence of a prior conviction need not 
be

prayed to a jury beyond a reasonable doubt. Consequently, a sentencing court must

only find that the prior conviction exists by a preponderance of the evidence. Stat
e v

Wheeler, 145 Wn.2d 116, 121, 34 P.3cI 799 (2001). And in Shepard v. United Sta
tes,

544 U.S. 13, 16, 12a S. Ct. 1254, 161 L. Ed. 2d 205 (2005), the Court held 
that in

examining a prior conviction, the sentencing court can consider the charging

documents, written plea agreement, the plea colloquy, and factual findings s
tipulated to

by the defendant. Here, because there is no dispute Hilfs was convicted
 of reckless

driving and admitted he was driving recklessly after consuming of alcohol, t
he two-year

sentence enhanceme~lt does not violate Apprendi or Blakely.

We also reject Hills's argument that the two-year sentence enhancement 
under

RCW 46.61.5055(13)(a)(v) violates the separation of powers doctrine
. Except for

consti~utianal restrictions, the legislature's power to define criminal punishm
ents is

plenary. State v. Varga, 151 Wn.2d 179, 193, 86 P.3d 139 (2004).

6 (Emphasis omitted}.
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As the United States Supreme Court recently noted in a d~cisian rejecting the

application of Apprendi and BlaEce~v to the determination of whether to impose a

concurrent or consecutive sentence,

Beyond question, fihe authority of Sfiates over the administration of

their criminal justice systems lies at the corn of their sovereign
sfatus, See, e.q., Patterson, ~4~2 U.S. at 201, 97 S. Ct. 239 ("(t
goys without saying that preventing and dealing with crime is mach

more the business of the States than it is of the Federal
Government."). We have long recognized the ro(e of the States as

laboratories for devising solutions to difficult Eega{ prob{ems. See

New State Ice Co. v. Liebrnann, 2$5 U,S. 262, 311, 52 S. Ct. 371,

76 L. E. 747 (1932) (Brandeis, J., dissenting). This Court should not

diminish that role absent impelling reason to do so.

Oregon v. Ice, 129 S. Gfi. 71 ~, 718-i9, X72 L. Ed. 2d X17 (2009}.

Hil(s's claim that the DUI sentence enhancement violates the equal protection

statute also fails. The Fourteenth Amendment guaranties that "persons similarly

situa#~d with respect to the legi~imat~ purpose of fhe !aw must receive like treatment."

State v. Manussier, ~ 29 Wn.2d 652, 672, 921 P.~d 473 (~ 996). "Whin a physical

liberty alone is involved in a statu#ary classification," we apply the rational relationship

test, which "requires only that the means ergplayed by the statute be ratianaily related

to a legitimate State goal, and not that the means b~ the best way of achieving ghat

goal." Manussier, 129 Wn.2d at 673. Here, the legis(atur~'s decision to impose a

sentence enhancement related to certain prior DUI-related convictions is rationally

related to the legitimate Sta#e objective of protecfiing the public. RCW 9.94A.010(4).

Hills also claims that his sentence enhancement violates his constitutional right

to notice under the Sixth Amendment, and article C, section 22 of the Washington

Constitution. Hills relies on State v. Recuenco, 16S Wn.2d 428, 434, 180 P.3d 1276
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(2008), to argue that the sentence enhancement is an element of the charged crime

that must be included in fhe charging document. But because the sentence

enhancement is a penalty and is not an element of the crime, forma! notice in the

charging dacumenfis is nat required. State v. Crawford, 159 Wn.2d 86, 96, 147 P.3d

1288 (2006}.

Statement of Additional Grounds for Review

Hills raises four other issues in his Sfiatement of Additional Grounds. first, Hilfs

argues fihat his attorney provided ineffective assistance of counsel. To prevail, Hills

must show both deficient performance and resulting prejudice. State v. McFarland
, 127

Wn.2d 322, 33435, 899 F'.2d 1251 (1995). "[E]xceptional deference must be given

when evaluating counsel's strategic decisions." State v. McNeaf, 145 Wn.2d 
352, 3~2,

37 P.3d 2$0 (2002),

Hills contends that the sentencing memorandum written by his attorney shows

that his attorney had a conflict of interest because the attorney expresse
d sympathy for

the fami{ies of the victims. However, in context, the memorandum demonstrates 
that

Hilis's attorney was seeking to ensure the court would not sentence Hills based
 on

sympathy for the families.

Hills also asserts that his attorney provided deficient performance by nat

pursuing his theory that Rustin's death was caused by asphyxiation, and by refusi
ng to

seek an independent laboratory test of his blood sample. The record shpws
 that his

attorney thoroughly investigated alternative causes of death. And because the
 defense

theory at friaf was that the blood sample was adulterated and thus inadmissi
ble, the

failure to seek an independent test was not deficient. McRleal, 145 Wn.2d 
at 362.
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New, Hills argues that the caurf abused its discretion in admitting drug laboratory

reports that were not properly certified under CrR 6.13(b}. However, fihere was no

objection below on this ground. RAP 2.5(a); State v. Kirkman, ~ 59 Wn.2d 9~ 8, 926,

155 P.3d ~ 25 {2007). Hills also argues thaf the State violated his Fourteenth

Amendment due process rights by faiEing to preserve ex~u[patory evidence. Based on

the premise that Austin's death was caused by asphyxiation, Hills asserfs thafi the Sfiate

destroyed exculpatory evidence by allowing Austin's body fio be cremated. But the

evidence conclusively established that Austin's death was caused by internal injuries

from fihe collision and not from asphy7ciation ar spinal cord injuries. On this record,

there is no constitutional violation. California v. Trombetta, 467 U.S. 479, 488-89, 104

S. Ct. 2528, $1 L. Ed. 2d 4~ 3 (1984).

Last, Hi41s argues thaf the court imposed a sentence based on a miscalculated

offender score. Hills contends that under Stag v. Smith, 144 Wn.2d 665, 30 P.2d 1245

(2001 }, juvenile convictions could not b~ used to calculate his offender scare. But after

Smith, the legislature amended the senfiencing laws so thafi praspectivefy previously

"washed out" convictions are included when calculating an offender score. RGW

9,94A.525; Varga, ~ 51 Wn.2d afi 202.

We a~ir~►.

WE CONCUR:

r~ ~~
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G SUPERIOR COURT OF WASHINGTON FORKING COUNTY

7 THE STA'~E OF WASHINGTON, )
Pla.zntiff, )

$ ~v. } No. 07-1-039801 SEA

9 EDWARD JAMES T-~ILLS, } INFORMATION

10 )

11 llefendant. ~

12 1, I~Torm Malezzg, Prosecuting Attorneq for T~.i~g County izi the name and by the authority

of the State of Washin~on, do accuse EDWARD JAIvxES HILLS of fh~ crime of Vehrcnlar

1 ~ homicide, committed as ~oIlows:

~`~ That the defendant EDWARD JAMES HILLS in King County, Wa5~2ingtOzl, on or about

Qctober l 6, 2006, did drive a motor vehicle wk~ich proxixx~atelp caused injtuy to Lindsey Austin,
15 a person who died within tlu'ee years on or about October 16, 2006, as a praYizxzate result of the

injury; and that at said time the defendant was operating the vehicle (a) while under the influence

1 ~ of intoxicating liquor, or any dMzg as defined in RCW X6.61.502 and (b) in a reckless manner and

(c) wifh disregard foz the safety o~ othexs;
17

Contraxy to RCW 46.61,520(1){a), ].(1}) and 1(c), and against the peace and dignity of the

1 ~ State of Washington.

19 NORM MALENG
S'rosecuting Attozney

20 ~

21 By:
Amy . F e aim, WSBA #19897

22 Senior Deputy Prosecuting Attorney

23
Norm NTaleng, ~rasecuting Attorney
W554 King County Cpurthouse
516 Third Avenue

~~F~~~`~'j~~ _ ] Seattle, Washirigton 98104
(206} 296-9000
FAX (246) 29G-955



~, caus~No. ~~ 1 °~039~~' -SEA

SEA~CTI.~ INCIDENTNUMeER

pouc~ CERTIFICATION FOR DETERMINATION OG-439504
DEPARTMENT OF PROBABLE CAUSE UNIT FILE NUMBER

TCIS 06-14X

Thai: Kaxen Belshay is a Detective with the Seattle Police Department and laas reviewed tie
investigation, conducted in Seattle Police Department Case Numbex 06-439504;

Thew is probable cause to believe that Edward J. HILLS, bOB/04-141974 camtnitted the
crinle(s) of Vehicular Y~'omicide, RCW 46.61.524 within. the City of Seattle, County of King,
State pf Washzngton.

Tk~is belief is predicated on the following facts and ci~-ccux~stances:

On Monday, pctober 16th, 20p6, al approximately 1205 kaurs, HILLS was the operator of WA
#447VMY, a silvex 1998 Foxd Taurus 4-door, wrtk~ui the City off' Seattle, County of King, State of
Waskaington. V/ AUST]N was the front seat passenger. ;HILLS was tzaveling W/B on. SW
Orchazd Street. HILLS initially stopped for Elie solid red light at Delridge ~Vay SW, but then
proceeded through the zed lzghr into oncvxning traffic, At the same tirue Vehicle 2, was traveling
S/B on 17ah-idge Wad S~1V' with the g'e~n light, Veluc~e 2 struck the ~rigl~t passenger side of
HILLS' vehicle as he zan the zed light and drove in £root of Vehicle 2. DILLS' brother (7.AMES)
was intezviewed by the media and said he was talking to ~rZLLS on bus ce11 phone at the time of
the collzsic~n. Cell phone records intlicafe t17at HILLS vvas on the cell plioz~e at the ti~ze of the
collision.

AUSTIN suffered Ii~'e-threatening injuries. AUSTII~T was t~ans~orted to HMC, where sloe was
pronounced DOA shortly thereafrer. Whzle Office MZC~n, a DRE (J7rug Recognition Expert)
was enroute to HMC, Officer WI,~ID advised him via police radio ~1iat be had fotu~,d a Large
amount of cash on I~TLLS' person, a• copy of a DIJT citatio~a issued to him over two years earlier,
literahu'e on search ~.nd seizure law and the passenger (V/ AUSTIN vvas listed as an ezzdangered
mzssuag person. A computer check revealed fo MICHL. tbat ~-IILL' S had a previous WCSA
conviction and abreath /blood test refusal on leis DOL abstzact, I advxsad MICHL via ce1~
phone that a clear small bag~.e o~ suspected marijuana had been found ins clear view in the
driver's door mesh panel. MT.CHL contacted I~.ILLS at HMC and observed that his eyes were
watery and bloodshot. MICHL arrested HILLS for Vek~ieutar Homicide and read him his
IVliranda Rights, :tVIICHL advised HILLS of the Special Evidence Warning, Stephen
SANTAELLA, RN, drew tl~e blood. MICHL witnessed the blood- draw that was completed
within 3 hours of the collzsion.

Tha blood sample taken from HILLS was azialyzed at the Viraskaingtan State Toxicology Lab by
Justin L. KNOY and completed on I~Tovember 27, 2006. The test was ~er~ot~tn.ed ~ accordance
with the provisions of RC'W 46.61.50b. The test was perfbrxxied in a manner approved by tha
Washington State Toxicologist, axed KNOY possessed a valid permit to perfo~n such tests.
x~NOY completed a Toxicology Report, which documented his fint7ings of fiha analysis
conducted on HILLS' blood sat~ple. Ann Marie GORDQN M,S., the Laboratozy Manager,
cauntersign.ed the Toxicology Report. The Toxicology Repoa-t indicated tha following: Blood
Ethanol was nEgative, Blood test results were recorded as follows: 1:6 ng/mL THC, 16.6 ~g/mL
Carboxy-THC, 0.53 mg/L Diazepam, O,OJ. mg/L Morphine and positive for Nicotine/Cotinine
and Caffeine.

Form 34.0 11D6 ~ ~) f~ t ~ ~ ~ pp,GE 1 QF 2

~~.rit



SEATTLE WCIDENT NUMBER

POLICE GERTlFICAT((7N FAR DETERMINATION Ob-439504
D~PA}iTMENT 

O~ PROBAB,C.E CAUSE 
UNIT FILE NUMBER

TCTS 06-IA~1

HILLS' VV'A driver's license status at the time of the incident was reinstated, e~pirulg 04/10,
including Financial Responsibility.

HILL zs curzen~ly at large,

Under penalty of perjury ux~der the Taws of tie State of Washington, I certify that the foregoing is
true and correct to best of my la~owledge and belie. Signed and dated by me this ~~
day of _~ x}/~Cl-~ , 2007, at Seattle, Washington.

Form 34.0 5198 Q~ } ~ ~ ~ ̀ ~ ~ L PAGE 2, OF 2
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CAUSE N0.07~~-03980-1 SEA

PROSECUTING ATTQRNEY CASE SUMMARY AND REQUEST FOR BAIL AND~tJR
CONDITIONS OF R.~LEASE

The State zzacorporates the Certification for Determination of Probable Cause sigzled by

Seattle Police Departmezzt Detective wren Belsha~ zn incident #06-439504,

On Monday, October 16, 2006, the defendant, tiazrty-tvao year Qld Edward Hills, was

driving his cax with zaineteeii'~.,indsey .A.usti~z~ in the front passengex seat. He was drivi~.g in a

West Seattle neighborhood just aftex noon.. He stopped at a red light, but they suddenly drove

znto the intersection right in ~z'ont o~ a boy van that lead the right of way.

Tk~e box van driver, fifty-seven year old Steven Laffe:rzy, could not stop in time and

sttucic the defezldant's car, As a result of fine carlision, Ms. Austin suffered catastrophic zx~juries

and died that afternoon at the hospital. `

The defendant's brofller told the media ~,h.at 1~e had been speaking to the defendant on

their cell phones when the czash occu~ed. A Iisting of calls made and received on the

defendant's cell phone corroborate that he ~vvas on tk~e cell phone at the time. Responding police

found marijuana, cocaine, a~~d drug paraphernalia consiste~.t with selling dzugs. A drug

recognition expert (DRE) officer evaluated the defendant and found signs thafi he was impaired

from drubs, A legal blood draw was dons within two hours of the crash. The Washington State

To~cology Lab found Chat he had recentlp ingested raZarijuazxa wlxich would account fox the

iz~npairxnent observed by the DRE,

The defendant's driver's license had been recently xeinstafed.

~OUEST FOR BAIL

Tie State is requestiz►g bail in the amount of $200,040. Additional conditions requEsted
include no use or possession of alcohol or any non-prescribed drugs, no entering any business

wk~ere alcohol is the primary commodity for sale, no dxivin~ without a valid license, insurance,

Prosecuting Attorney Case
Stunrnary and Request for Bail
and/or Conditions of Release -1

Norm Maleng, Prosecuting Attorney
W554 TCing Colmty Courthouse
S 16 Third Ave»ue
Seattle, Washington 98104
(20G) 296-9000
FAX (206} 296-0455
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and arx ignition interlock device (set at .02), no moving violations, zoo violations of any
conditions ordered in S'W Dist Ct #C00520268 (xeckless driving), and no contact with the family
of Lindsey Austin.

The defendant had a pendztt; Dxiving Under the Influence (DUB) when this collision.
occluxed. He has since pleaded to the amended c~aa~rge of Reckless Axiving and is pending
sentencing on 4/1 J./2007 (SWD #C005202b8). He FTA'd a pending DWLS 2°. She is a
convicted felon Robbery 2° {3/30/1992), 'FMV (3/30/92), ~VtTFA 1 ° (5/13/98), Pz'omotizzg
Prostitution/VUCSA (3/IS/2002), he has several misdemeaa~or convictions including Assault
(9/12/1991), Obstruction (6/8/1995), Negligent Driving reduced from Reckless (10/1/1992), and

numerous moving violations including Failure to Stop (2/13/2002), Speeding (11/28/2003,
6/1 /2006), Failuz~e to Yield (10/29/2405), and 26 convictions related to driving with a
suspended or invaJ.id license. He has sevexal FTA's. The defendant is a danger to the community

and i~consisient with-his couxt appearaza.ces.

Signed this ~ daq of April, 2007.

Prosecuting Attorney Case
S~.irnznazy and Request for Bail
and/ox Conditions of Release - 2

Amy J. ~e'dheim, WSBA #19897

Norm Maleng, Prpsecuting Attorney
W554 King County Courthouse
S16 Third Avenue
SeatY(e, Washington 98104
~zo6~ 296-goao
FAX (20~ 296-0955
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1 FCING COUNTY, WASHINGTON

2 SEP 21 2007

3 ~RiMINAG. f~RESlQING

4

5

6 SUPET~OR COURT ~F WASHINGTON FORKING COUNTY

7 THE STATE OF WAS~T1NCrTON, )
Plainti~~, )

8 v. ) No. 07-1-03980-1 SEA

9 EDWAP~D JAMES HILLS, ) AMENDED INFORMATION

l0 )

1 X De~`endant. )

~2 COUNT I

13 I, Daniel T. Satterberg, Acting Prosecuting Attorney for King Caunty in the name and by

tk~e auth.ozity of the State of Washington, do accuse EDWARD JAMES HILLS of the crime of

~4 ~Vahicular Homicide, committed as follows:

~ 5 That the defendant EDWARD JAMES HILLS in King County, Washington, on or about

pctober 16, 2006, did dxive a motor vehicle which proximately caused injuzy to Lxndse~ Austin,

16 a pErson who died ~tx~itlun three years on or about Oci:ober 16, 2006, as a proximate result of the

injury; as~d ghat at said time the defendant vvas operating tale vehicle (a} while under Mlle influence

1 ~ of inta~icatz~g liquor, or any drug as defined in RCW 46,61.502 and {b) in a reckless rxaanner and

(c} with disregard fox tk~e sa~'ety of others;
18

Contrary to RCV146.61.520(1)(a), 1(b) and 1(c), az~zd against the peace. and dignity of the

~ 9 State o~ Washington.

20 COUNT II

21 .Aa~d X, Daniel T. Satterb~rg, Acting ~'xosecuting Attorney aforesaid further do accuse

EDWAItJ~ TAMES HILLS of the criz~e o~ Vehicular Assault, a crime of the same or similar

22 character as another crime charged herein, which crimes were p~ri: of a common scheme ox flan

and which crimes were so closely connected in respect to time, place and occasion thaC i~. would
23 be difficult to separate proof off' one charge fiom proof of the other, committed as follows:

Norm Maleng, Prosecuting Attorney
Danzel T. Satterberg, feting Prosecuting Attorney

f~~~NDED ~rQ~MA~~.N ̂ X 
W554 King County Courthouse

516 Third Avenue
Seattle, Washington 9810~F
(2D6) 296-9000, FAX (206) 29b-0955
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That the de£ez~daz~.t EDWARD JAMS IIILLS in ding County, Washington, on ox about

October 16, 2006, did drive ox opez'ate a vek~zcXe in a reckless rrzaru~.er and while under the

influence of intoxicating liquor or any drugs, as defined by RCW 46.61,502, and did drive or

operate a vehicle with disregard for the safety of others and caused subsCantial bodily harm to

Steve LafFerry;

Contraay to RCW 46.61,522(1)(x), 1(b) and 1(c); ar~d against ~.he peace and dignify of the

State of Washington.

II AMENDED INFORMATION - 2

NORM MALEN'G
Pxosecuting Attorney
DANIEL T. SATTERBERG
Acting Prosecuting Attorney

~/

By:
Amy J. e leim, WSBA #19897
Senior Deputy Prosecuting Attorney

Norm Maleng, Prosecuting Attorney
DattieI 7'. Satterberg, Acting T'rosecuting Attorney
W554 King County Courthouse
516 Third Avenue
Seattle, Washington 95104
(206) 296-9000, FA3C (20b) 296-0955
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CAUSE N0.07-1-03980-1 SEA

S~tJPPLEMENTAL PROSECUTING ATTORNEY CASE SUMMA.R.Y

Steve La~'fezxy went to Harbarview Medical Center after the co11zsion and was found to

have an avulsion fracture at the tz~ of his right medial malleous. This zs the area where the tibia

meets the ankle and is consistent with his slamming on the brakes at the time of the collision. He

had additionally suffered serious soft tissue arxd muscle injury in lus neck and shoulders. The

injuzy had interrupted lus sleep, work, and daily activities and caused him to vomit daily over a

~exzoC~ o~ s0verll mpnt~S.

Signed thisa dap o~-,, 2007.

Anriy J. r dheim, WSBA #19897

Norm Maleng, Arosecuting Attorney
W55h King County Courthouse
516 Third Avenue

Supplemental Prosecuting Attorney Case Summary - 1 Seattie. Washington 9810A
(206} 296-9000
F/~X (206) 296-0955
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'tCINQ ~.CC'~l 11r7.J~..fi~`7?~:~~.T~O'I~

~U ERlaf~ COU~iT ~I.~R~f
~THE~#~SA ~P i~~~{~.

D~PtI'CY

iN THE SUP~R(OR COURT OF ThIE STATE OF WASHINGTON
IN AND FOR KING COUNTY

STATE OF WASHINGTON
Plaintiff,

v. ,

~'r~c.~~c.rd ~.1c~,rnes ~r l (s
Defendant.

WAIVER OF JURY TRIAL

SCOMIS BODE WVJTD

My attorney and f have discussed my right to a trial by jury. f understand that 1 have the right to
have a jury of 12 persons hear my case. I further understand that all 12 persons would have to
agree that the elerrients of the crirne(s} ofi which I have been charged have been proved beyond
a reasonable doubt before E could be found guilty. After discussing this right with my attorney,
have decided to waive my right to a jury trial.

Dated this l~ day of U~%'~~"Y , 2007.

',t~:-Y ~~~,~~J 21 ~~~"

DEFENDANT COUNSEL FOR DEFENDANT

QRDER

The court finds that defendant knowingly, vafuntarily and intelligently waived his right to a jury
trial: The court therefore consents to the waiver of finial by jury and orders that the cause be tried to the
court w[thout a jury.

Dated this `0 day of ~, zoa~. ~~'~%~~~ /~d ~ ~-~'
JUDGE F',AR1S K. ~'ALLAS

Interpreter's Declaration

am a cent{lied interpreter or have been found otherwise qua{1Fied by the court to fnferpref in the Language, which the
defendant understands, and 1 have interpreted thQ Waiver of Jury Trial order for the defendant from English into that language,
certify under penalty of perjury under the laws of the state of Washington that the foregoing is true arrd correct.

interpreter Signature Dated



1

2

3

4

5

6

7

S

9

10

11

~2

13

14

i
15

1b~

17

18

19

20

21

22

?3

_~P,~R10R CQURTCI~;=F~t~
tA~;~' JfJN~,~

SUPERIOR CQURT OF WAS~~INGTON F4~2 KXNG COUNTY

STA'z'E OF WASHI~TG'~C?~1,

vs.

EDWA~tD HILLS,

PlaintifF,

Tae£endazlt,

No. 07-1-039$0-I.SEA.

WRITTEN ~~INDZN'GS OF FACT t~~ID
CQNCI,L7ST4NS Or LAW OBI CrR 3.6
MO'~ION ̀~C} SUPPRESS PHY5ICAL,
ORAL OR IDENTIFICATION
EVIDENCE

A 1~earix7g or1 tlae admissibility of physical, oral, or ident~~xcatiozl ~vzdez~cc vvas held on

October 9, 2007 before tlae I~onozable Judge Maras K.allas. After cc~nsi.fleri~lg the evidence

submitted by tl~e parties and k~earing az~guxnent, to wit: Eric Mzchl,

the court makes Elie follo~~ing findings of fact and conclusions of Iaw as requited Uy CrR 3.6:

1. THE UNDISPUTED FACTS:

SeatCle police Of~eer Eric ~vlicUl contacted the defe»dant at HMC oi~ 10/16/2006 at

ap~roxin~ately 1:00 ~.n1. He is a Dnt~ Reca~nition ExperC and has expertise in dxivix~g

under the ii~{luei~ce. Ofc. Miclll cantaeted Seattle ~irefi~litex/k'aramedic Randy Foy who

conveyed tl~at tl~e defei~datit's passenger was not expected to survive. Ofc. Michl noted

that Chere were no nbvi.ous szgns o~'injury to the defendant. The officer knew t~.e

following u~foimation. based on his awn research and discussions will the pi7zx~ary

detective and officers aC the scene of the collision: The defendant had run a red light,

causi~ig a collision. This behaviox is consistent with disregard for tl~e safety of others

(dso) and consistent behavior for persons who have consta~ned xnarij~~ana. ~ouzid ixa. the

d~feiadant's cu• were a lazge amolu~zt a~' cash, a DtTZ crtatioxz, and in ttxe driver's door,

marijuana. The defendant had a conviction far VUCSA and lvs DOL abstxact showed he

Norm 1VIaleng, S'r~secut~z~.g Attorney

WRITTEN F~NI7~NGS Off' FACT ~D 
Daniel T. 5atterberg, Interim Prosecuting Attorney
W554 King County Courthouse

Co~GI,,~S~~N~ ~~ ~,,f~w ~ ~ 51G Third Avenue
Seattle, Washington 9810q
(20G) 296-9000, F1~X (20G) 296-0955
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lead a prior refusal. Tlae defendant had bXoodshot watery eyes, cozlsistent with maa-ijualia

consumptzori.

~Te advised tl~e defendant thaC k~e was under arxest £or velxiculaz- ho~niczde and vehicular

assault. A n~~sadatory Mood claw fo~3owed,

3. CONCLUSIONS OF LI~~ AS TO TIIE ADMISSI~3ILITY OF THE EVIDENCE

SO~C7G~-IT TO BE SUPPRESSEb;
a. ~'HYSTCAL EVIDE~~E

Tl~e facts above establish probable cause to az~rest the defendant fflr vehicular

assa~tlt/vel~,icular hamiczde, puzsuant to RCW 4G.20.308(~), a person under az~est

for vellicl~lar assault or vel~ictclar homzcida is subject #o a mandatory ~aload draw,

T1ze defendant was lawfully aixested and the blood draw was mandatory.

I~Z addition to the above v✓i7tten findv~gs and conclusions, the co~-t incorporates

by ret'erealce its o1•al findings and conclusions.

~~~
Si ~~zedthis ~„~___ day df r, 2007.

J~CJ'DGE P.~1.~R.7S I~1I.LAS

Presel-~ted Uy:
r

AMY R~EDT-~EZM, WSBA#t19897
Senior Deputy Prosecuting Attorney

C~l,~/
ERIC W~STON, V~ISBA#2357
Attorney fox Defendant

wx~xTEv ~~alrrGs o~ rACT ~.~
CONCLUSIONS OF LA~V ~ 2

Norm Mateng, ~rosecating Attorney
Daniel T. Satterberg, Inferior Prosecuting AtCorney
W554 Icing County Courthouse
516 Third Avenue
Seattle, Washington 98104
(20G) 29G-9000, FA.~ (20t) 296-0955
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tN9S~C7 
CiC~41~t`th ~ '"~,~

NpV ~ 9 2x07

~EJ~~RIOR.GQUC~T c~~,.~r;i;
r ~II~ ~!C)~l~~

SUl'~RZOR COURT OF WASHINGTON FQR KS~tG COUNTX

STATE OF WAST-~INGTON, )

Plaii~tif~, )

vs, }
}

ET~WAIZD HILLS, )

Defendant. )
}
}

No. 07-1-03980-1SEA

FINDINGS OF FACT .E1ND
CONCLUSIONS OF LAW
PURSUANT TO Cz-R 6.1.{d)

T IE ABOVE-ENTITLED CAUSE having come on for trial from October 9-16, 2007
befoze the undersized judge in the above-en~ztled court; tkxe State of Washillgtoll having been

represented Uy Deputy Prosecuting Attoi~cy Amy Freedheirn; tk~.e defendant appearing i~1 person

and having Veen represezlted by his attoi7~ey, Eric Weston; the court l~aviz~g k~eazd s~voz-~
testimony and arguments of counsel, and k~aving received exhibits, now makes and enters the

following fi~adzngs of fact aild couclusioi~s of Iaw.

F~NDTNGS OF FACT

7.
~'Jle following events tonic place within K~x~g County, Washington:

Oz~. Octobez 1.6, 2006, Ile defendant, Edward S~~~ls, dz'ove a car with 19y4 Lindsey Austin
in his front passenger seat. The defendant caused a collision at Aelridge Way SW and

SW Orchard St ii1 Seattle, Washington at approximately noon. The collision involved ~1ie

def'endant's car and a truck dri~fen Uy Steven Lafferry.

The collision occun-ed r~i file intersectzou in tlae southbnuud lanes of Delridge Way SST

and the westUowid lasses o~SW Orchard St. and was caused by the de~e~daz~t nuuaing a

red Iiglit. The defendant l~.ad come to a complete shop at the red light along with Three

Norm Maleng, Prosecuting Attorney

FINDINGS OF F.A.CT A~TD CONCLUSIONS OF LAW 
Daniel T. Satterberg, Interim Prosecuting t~ttorney
W554 King County Courthouse

PURSUANT TO C1'T~ 6.1(~} - 1 516 Third Avenue
Seattle, Washington 98104
(20l"i} 29G-9000, ]'AX (20G) 29G-0955
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other caz-s in tl~e westbo~~nd lades of SW Orchard St. Suddenly and shocl~ingly, the
defendant took off through tl~e red ~igl~zt. ~VIr. Laf'ferry had a green light and attempted to
steep' xzght to evade the collision. The defendant did notl~zng to avoid the co~Iision. The
tuck strucic the passenger side a£the defendant's car.

The testimony of Steve Laffeny, Victoria Tang, P.J. R.edzr~ond, Ebony Nearing, and Ethel
Dzeher is credible. The testimony of Darnice Madison and the defendant zs z~at credible,

At the tiz~ne of tl~e d~~iving, the defendant was undez the influence of marijuana a~1d
impaired frot~~ lZis consuz~nption of z~z~arijuana. The defendant's Ulood was properly and
legally drawn at 1;38 p,in, The Ulood was then tested of the Washington State
To;~icoIogy L~boxatory by 1z~e~7sed analysC acid forensic toxicologist, Justin Knot'. There
is xao evidence that the blood was tampEred wit11, altered, oz contanninated with in any

way. The testing was done according to the procedures approved by the State

Toxicologist and those procedures are accepted in the scientific community.

The results show a'I'k~C level of 1.6 ng/mL and carboxy-Tk~C level of 16.6 n~/~nL.

Based on 1~ow THC is processed in the body, tl~e defendant smoked the marijuana within

3-4 hauls of the blood draw. Hzs THC level would lave been higher in the hours Uefore

tl~e blood dxa~v. Based on the carboxy-THC, the defendant was ate infrequent usez of

i~~arijuaila ai d world 17ave Felt the ef~'ects o~tlae dzug more prono~.uiced than a more

frequent user. ~VSai7juauavnpairs driving by distorting time and space and delayed

reaction time and decreased vigilance. 'Z'he coz~suz~aption, a~rna~~ijuana by the defendant
impaired lus ability to perfoi~n tlse complex divided attention tasks involved xn d~iviz~zg,

DRE Officer Micl~l also ~xovzded a basis for the Court to find that the defendant vvas
impaired by inariju~na. T~.e defezzdant's eyes were bXoodshot and watezy az~.d x~o other
facts r~vere presentcd to credibly explain this sy~n~tom of marijuana impaizznen#.

Adtlitiona~ly, the facts of the collisio~l, stopping at aa~d then 111iv1i~~ tl~e rid light, and

faili~Zg to tale a»y evasive action, both de~aoz~stz'ate that he was impaired by the

marijuana he had coiisumcd.

The defendant's ability to drive was lessened to an appreciable degree and he was undaz

t~~e influence o~marijua~~a acid impaired by his consnrnption of'rmarijuana.

The defexldatzC in.tiez~tzonally drove lus car while impaixed and dxove it with a young

teenage passenger. His coz~.duct was rash and Deedless and indif#'erent to fine

consec~uez~ces end fir greeter than orclina~-y ~egligenee ar~d with a disregard for t11e safety

of others.

Tlae de~en.dant's driving proximatEly caused injuries to Steve Lafferty fiat included a

fiacture in leis right axilc~e and soft tissue injuzy that he continues to suffer from a year

after the collision and has r~sultEd in a limited ongoing ability to tu171 kris Beck.

The defendant's driving pxoxinlately caused injuries to Lindsey Austin which caused her

death ox~ October 16, 2006. Her injiu-ies included xnultzple rib fractures, fractured right

No~•m Maleng, Prosecuting Attorney

FINDINGS OF FACT AND CONCLUSIONS O~ LAW 
Daniel T. Satterberg, Interim Prosecuting Attorney
W554 King County Courthouse

p~,s[jf~7' TQ CTR ~.~.{d~ - 2 SI6'third Avenue
SeatNe, Washington 98104
(206) 29G-9000, FA.`C (20G) 296-0955
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collar bone, lacerated @escendz~zg aorta, laceratzons to the Iiver and spleen. Thew injuries

were due ~o the bhu~t foxce trauma sustauied in the collision and caused her deatl~z.
r

'~Th2,. Gow.~i n~"a-~ ~v+.t~i v~,~ ~ i ~n, cc~-~?cr~`~et~.c

~.

And having made those Findings of Fact, the Co~,~1~t also nom enters tlae ~'ollawing:

COI~CLCJSIONS OF LAW

Y.
The al~ov~-entitled court has jurisdzctian of the subject mattez- and of the defendant

Ed~~ard Hills in the above-entitled cause.

XZ

The ~ollowii~g ele~nezlts of tk~e crimes c3larged have Veen. proven by the State beyond a

zeasonable doubt:

Ox~ pctober 16, 2006, iYi Seattle, Washington;

The defendant drove a motor vehicle;

T11e defe~danti's drivi~~g proxiinate~y caused injury to Lindsey ,A.ustin, who died within tla~ree

years as a result of tl~e iz~jtuies;

The defendant's driving proximately causafl substantial bodily harm to Steven Laf~ez~y;

lit the time of the drivizag, the defendant vas d1•iving zn a reckless manner, with disregard for ~e

safety. o~ others (dso), and under the influezace of drubs (dnz), specifically nlarijuataa.
`~4~2-C-vw~-~'"`s 0~-~-Q- c.~v..c.l.~.a~o~..S o,.~.~'~~.co-~.~c~~•

SCI.
Tl~e de~'enda~lt is guilty of the crime ofvehicular homiczde as charged izl eounf T o~the

Amended T~nformation.
At the time of tlYe drzvir~g, the defendant was driving in a reckless manner, with disregazd

far the safety of okllers, and under ~e infl~lei~.ce o~d~-ugs.

The defendant is guilty of ~lzc crime of vehic~rlar assault as charged in count II of the

Amended Infort~,l~tioi~.
At the time of t1~e dx~vi~ig, the defeaidant was driving i~ a xeckless maruaer, with disregard

for the safety of others, and titnder the inflltence o~'drugs.

Nort~i Maieng, ProsecutuigAttorney

~lNDTNGS OF FACT AND CONCLUSIONS OF LAW 
Daniel T. Satterberg, Interim prosecuting ~ttomey
W554 King County Courthouse

PURSUANT TO C1R 6.1.(d) - 3 SlG'I'hird Avcnue
Seattle, Washington 98104
(206} 296-9000, PA.~ (266) 296-0955
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TV.
JudgizieLzt s~iouId be entered in accordance with Conclusrorl of Law ITI.

U~
DONS IN C7PEN COURT this ~ day of Oe~ vf~.; 20Q7.

JUDGE ~aRzs z~,~,as

1'rese~~ted by;

i~4MY J BDHEL'vT, WSBA#19897
Deputy Prosecuting Attonley

~ befEndant

RTC WEST4N, WSBA#21357
Attonley for Defeildlnt

Norm Maleng, Prosecuting Attorney

~II~TD~NGS OF FACT AND CONCX..USIO~S OF LAW 
baniel T. Satterberg, Interim prosecuting Attorney
W554 King County CouRhousc

P~JRSUANT TO CrR 6.1(d) - 4 516 Third Avenue
Seattle, Washington 93104
{246) 29G-9000, FAX (20G) 29G-0955
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IN THE COURT OF APPEALS OF THE STA71~ OF VI!'ASHIT3~GTC7i~

DIVfSION I

STATE OF' WASHINGTON,

Respondent,

v.

EDWARD JAMES HIL.I.S,

Appellant.

No. 6091 ~ -4-I

~QNG COU~~ y~~GTOCVMANDATE

King County
SllPERIQf~ COUR7" CL~Rt;

Superior Courfi No. 07-1-03980-'1.SEA

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for

King County.

This is to certify that the opinion of the Court of Appeals of the State of Washington,

Division E, filed on April 24, 2009, became the decision terminating review of this court in the

above entitled case on November 78, 2009. An order denying a motion for reconsideration

and motion to fake judicial notice was entered on June 3, 200, An arder.denying a petition

'far review was entered in the Supreme Court on Sepfiemb~r 9, 2009. This case is mandated

fa the Superior Court from which the appeal was taken for further proceedings in accordance

with the attached true copy of the decision.

Page 9 of 2

j



60911-4-1
Page 2 of 2

Pursuant fo RAP 14.4, cosfis in the amount of $5,945.23 are awarded against
judgment debtor EDWARD JAMES HIL.~.S as follows: casts in fhe amount $5,878.84 are
awarded in favor of judgment creditor WASHINGTON O~F{CE Off' PUBLIC DEFENSE,
INDIGENT DEFENSE FUND and costs in the amount of $66.39 are awarded in favor of
judgment creditor KING COUNTY PROSECUTOR'S OFF(CE.

c: Lila Silverstein
Andrea Vitalich
Hon. Paris Kailas
Indeterminate Sentencing Review Board

,.~-- ~ ;,
~'"'''~ IN TESTIMONY WHEREOF, 1 have hereunto s~fi my hand

`~~~~. ~ ~ ~ ~ ~ and afFixed the seal of said Court at Seattle, this 18th day
~` ~ . ~ ~f,~;~,~~~ fs̀',`~ ~" ~ of November, 2 0

~~^>,, ~ ' .try
~~ ~`~

~, al,:iw,'7' i~ ~~
`' ~ ~~;~,~ ~ c ~ ~%• CHAR J NSONr`
~V~~, ~ ~~~ t~ f~~' ~r ~~ ' '.:~~ Court sfratorlClerk of fhe Court of Appeals,
l p~ - ~` ;,,~~_:~ Sfate of ashingtan, Division I.



IN THE COURT OF' APPEALS OF THE STATE O~ WASH{NCTON
DfVISIUN

iN THE MATTER OF THE
PERSONAL RESTRAINT OF:

EDWARD ,DAMES H{L.LS,

Pefiitioner

No. 6'S 299-9-{ K11VG CC►U~+ ~ HING7'0~(
CERTIFICATE OF FINALITY ~~~3 ~ ~ j~~~

King Counfiy ~UPERI~R ~o~~r c~_ERF~

Superior Caur~ No. 07-1-03980-1.SEA

THE STATE 0~ WASHINGTON TO; The Superior Cflurt o~ the Stafie of Washington in

and for King County.

This is #o certify that the order of the Court of Appeals of the State of Washington,

Division I, ftEed on December 22, 2009, became final on February 24, 201 d.

c: Edward hliils

fN TESTIMONY WH~REO'F, 4
have hereunto set my hand
and a~xec! the seal of
said Court at Seaffle, this 24th
day of February, 2Q10.

1 ~~V~ INI

Court d istratar/Clerk of the
Court of Appeals, State of
Washington Division f.



IN THE COURT OF APPEALS ~F THE STATE OF WASHINGTON
DIVISION ONE

In the Matter of the Personal
Restraint of: ) No. 61299-9-I

EDWARD JAMES HlLL.S, } ORDER LIFTING STAY
} AND piSMISSING
} PERSONAL. RESTRAINT PETITION

Petitioner. )

Edward Hills #filed this personal restraint petition challenging the sentence

imposed following his conviction for vehicular assault and vehicular homicide in King

Coun#y No. 07-1-03980~1.~ Consideration of the petition was then stayed pending

final resolution of Hills' appeal in No. 60911-4~1. Because that decision ►s now final,

the stay should be lifted.

But in order to obtain collateral relief by means of a personal restraint petition,

Hills must demonstrate either ari error of constitutional magnitude that gives rise to

acfival prejudice or a noncanstitutional error that "constitutes a fiundamental defect

which inherently results in a complete miscarriage of justice." In re Pers. Restraint of

Cook, 714 Wn.2d 802, 813, 792 P.2d 506 (1990). Because he fails to make any

showing that that he can satis~Fy this threshold burden, the petition is dismissed.

Hills alleges that the sentencing court miscalculated his offender score by

including juveni)e convictions that should not have been considered. See State v, v.

Smith, 144 Wn.2d 665, ~0 P.3d 7245 (2001). But fihis court considered and rejected

an identical contention in Hills' dErect appeal, noting fiha# after Smith, tha legislature

' Hi11s initially filed this matter in King County Superior CourE, which transferred it for
consideration as a personal restraint petition. See CrR 7.8.



No. s~2s~~s-t~z

amended the sentencing statufes to require that previously "washed ouf" convictions

be inc{uded '+n the calculation of an ofFer►der score. See State v. Nils, Hated at X49

Wn. App. 1 a52 (cifing RGW 9.94A.525; State v. Vara'a, 151 Wn.2d 179, 202, 86 P.3d

139 (2004)}, review denied, 766 Wrt,2d 1030 (2009). 'his court will gener~ily not

review issues fihat were raised and rejecfied on direct appeal. Hills has not

demonstrated any other error in the calculation of his offender score or a basis for

reconsidering the argument raised on appeal. See In re Pers. Restraint of Lord, 123

Wn.2d 296, 303, 868 P.2d 835 ('f 994).

Now, therefore, if is hereby

ORDERED that the stay previously imposed is lifted; and, it is further

ORDERED that the personal restraint petition is dismissed under RAP '16.11(b),

Done this 2.z day of ~+~.l.Ct.Xn~eh~ , 2009.

i • C

Ac#ing Chief Judge

_2..

cr7 . .
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~e ~
~ ~, «.,
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1N THE COURT OF APPEALS OF TWE STATE OF WASHINGTON
DIVISION

!N THE MATTER OF THE
PERSONAL RESTRAINT Off':

EDWARD J. HILLS,

Petitioner.

luV ~ Co ~~ '~~

No. 65440-3-1 ~A w'~'~~r~

C~RTI~lCATE ~F FINALI~Rr~~q ~~~~~

King County ~K

Superior' Caur~ No. 07-1-03980-1 .SEA

THE STATE OF WASHINGTON TO: The Superior Courfi of the State of Washington in

and for King County.

This is to certify that the ruling of the Court of Appeals of fh~ Sfiafie of Washington,

Division I, filed on November 17, 2010, became final an December 29, 2010.

c: Edward Hills
f~ndrea Vi~alich

1N TES71N10NY WHEREOF,
have hereunto set my hand
and affixed the seal of
said Court at Seattle, this 29th
day of Decembey,~-010. ~,

Rich ~D ; bhnson
Cou ~, ministrafior/Clerk of the
Court of Appeals, State of
Washington Division

'- _. ...~



IPl THE COURT OF ,A.PP~A1~S ~F THE STATE OF WASHINGTON
DIVISION ONE

IN THE MAl-fER OF THE
PERSONAL RESTRAINT OF: ) No. 65A~40-3-I
EDWARD J. HILLS, )

ORDER OF DISMISSAL.
Petitioner. )

Edward Hills alleges That he is unlawf'uliy restrained by his. convictions of vEhicuEar

assault and vehicular homicide in King County Superior Court No. 07-1-00398p-1 SEA.

Hills now fifes this persona[ restraint petition raising two claims, H~ contends That the

medical examiner who testified at trial should not have been allowed to testify because he

did not personally perform the autopsy, and further, that the toxicology report regarding

the amount of TMC in Hills' blood was not properly cerEified under CrR 6.13. Ta prevail

here, however, Hills bears the burden of showing either actual and substanfiaf prejudice

arising from constitutional error, or nonconsfiifutional errpr that inherently results in a

"complete miscarriage of justice." In re Pers. Restraint of Cook, 114 Wn.2d 802, 813, 792

P.2d 506 (1990); In re I'ers. Restraint of Hews, 99 Wn.2d 80, 88, 660 P,2d 263 (79$3),

Having failed to meet either standard, Hills' petition shall be dismissed.

1. illledical Examiner Testimony

Hills first contends that Dr. Brian Mazrim should not have been alEowed to tesfrfy

because he was merely improperly testifying to the contenfis of fihe aufiopsy report

prepared by another medical examiner. The record belies this claim, showing fihat Dr.

Mazrim clearly testified based on his own personal knowledge as he was personally

involved in the autopsy.



No. 65440-3-f .
Page 2 of 4

Hills cifies State v. Hegqins, 55 Wn. App. 591, 779 P.2d 2~5 (1989} and State v.

L.ui, 153 Wn. App. 304, 314, 221 P.3d 948, (20Q9), review granted, X68 Wn.2d 1018, 228

P,3d 17 (2010}, in support of his claim, but neither case helps him. Fn He ins, the court

addressed the applicability of the business record exc~ptian in the contc:~ of a medical

examiner's testimony based on an autopsy report about an autopsy conducted by another

doctor. Heins, 55 Wn. App. of 596-97. But the record here shows that Dr. Mazrim

testified of his own personal knowledge because of his perspnal involvement in

conducting the autopsy.

Similarly, Lui involved a challenge fia a pathologist's #estimony that was based in

part an testimonial support provided by others, giving rise to the defendant's claim that

those witnesses were merely surrogates for the true witnesses against fihe defendant.

Lui, 153 Wn. App. at 319--320. Again, here there is no showing in the record whatsoever

that Dr. Mazrim relied on tests conducted by others that he did not persanaHy witness.

In reply, Hills asks for a reference hearing to determine whether Dr. Mazrim

"made" the autopsy report in this case. Petitioner's Reply to State Response at 5.

To obtain a reference hearing or transfer to superior court a pe#itioner mus# provide a

particularized statement of the facfis he or she would prove that would entitle him to

relief:

~If the petitioner's allegations are based on matters outside the ex[sting
record, the petitioner must demons#rate that he has competent, admissible

evidence to establish the facts that entitle him to re{ief. 1f the petitioner's
evidence is based on knowledge in the possession of others, he may not
simply state what he thinks those others would say, but must present their
affidavits or other corroborative evidence. The affidavits, in turn, must
contain matters to which the affiants may competently testify. In short,, the
petitioner must present evidence showing #hat his factual allegations are
based on mare ti~an speculation, conjecture, or inadmissib4e hearsay.



z

No. 65440-3-i
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State v. Roche, 114 Wn. App. 424, 441, 59 P.3d 682 (2002} (citafion omitted).

Given that the trial record does not show that Dr. Mazrim relied on anything other

than his persona( observations and Hills has not provided any admissible evidence to the

contrary, it is irrelevant whether Dr. Mazrim "made" the autopsy report. Accordingly,

resolution of the fact ques#ion Hills proposes fia settle in a reference hearing is

unnecessary because it would not result in a factual deferminatian that would entity Hills

to relief.

2. CrR 6.13(b)

Next,, Hills contends thafi the testimony of State Crime Lab toxicologist Justin Knoy

should have been excluded because of a failure to comply with the certification

requirements for admitting a test result in lieu of [ive testimony under CrR 6.13(b). As the

State notes, this claim was rejected in Hills" direct appeal, and Hi11s has failed to

demonstrate thaf the interests of justice require #hat he be allowed to relitigate this claim

here. Sep In re Pers. Restraint of Taylor, ~Q5 Wn.2d 683, 687, 717 P.2d 7a5 (1986).

Moreover, it is clear that Hil{s' issue in #his regard is as frivolous as his first claim

because, by its own terms, CrR 6.13 deals only with admissibififiy of #est reports when no

live witness is called to testify. Hire, Knoy personally testified regarding the blood test he

conducted that showed signifcant levels of THC in Hills' blood when it was tested after

the accident. Accordingly, the provisions of CrR 6.13 were not implicated in any way.

Hiffs' claims for relief are both frivolous. The petition therefore must be dismissed.
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Now, therefore, it is hereby

ORDERED that the persanaf restraint pefition is dismissed under RAP 16.11(b).

Done this _J~,~~ day of ~ I DV~~~ , 201 p.

.C~.2 .
Acting Chief Judge
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IN THE COURT OF APPEALS OF THE aTATE OF WA5H1NGT0`N = ~~~' ~~L~'' ~~'
DIVISIUN t ~ :~ ~~~ ~~ ~~,~ ~~: ~~

} ~~~d;7 C,G~,I~TY~ ., •, , n
IN THE MATTER OF THE ) Na. 70882-1-[ ~~t'~..~Eft1~ ~~l)~?T Cl~~RK
PERSONAL RESTRAINT (JF: ) ~~ ̀~~~-~~ ~'~''

CERTIFICATE U~ FINALITY

EDWARD J. HILLS, ) King County

} Superior Court No. 07-1-03980-'1 SEA
Petitioner.

THE STA`FE C1F WASHiNGTdN TC): The Superior Court of the State of Washington is~

and fior King County.

This is to certify thaf the order of the Caur~ of Appeals of the Stake of Washington,

Division (, fled on October 29, 2093, became final an Qecember 20, 2013.

c: Edward Hills

IN TESTIMONY WHEREOF, 1
have hereunto set my hand
and affixed the seal of
said Court at Seattle, this 20th
day of December, 2013.

Court Ad ~rato~/Clerk of the
Court eals, State of
Washington Division f
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IN THE CO~1RT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION 4NE

1N THE MATTER OF THE )
f'ERSONAI. RESTRAINT OF: )

EDWARD J. NILLS, )

Petitioner.

No. 7fl882-1-1

ORDER OF DISMISSAL

Edward Hills filed a mo#Ian in this court seeing the appointment of counsel for

the purpose of challenging his judgment and sentence in King County No. 071-0398Q-1

SSA. Hi(ls has now fif~d a motion to withdraw, in order to avoid the possibility that his

mo#ion will be treated as a personal restraint petition. In light of Hills' request, the

motion should be dismissed without prejudice, Should Hills wish challenge his

convictions, he must do so by means of a personal restraint petition, and such a petition

must comply with all relevant substantive and procedural rules, including RCW

70.73.090, in effect at the time of filing.

Nows therefore, it is hereby

ORDERED that the motion is dismissed without prejudice.

Done this Z~~ day c
~~~ : /7

C~ ' -' ..

Syr

~. ;"

(\7

--- r — . .

~7~
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I{iNG COUNTY
SUP~RiC}R CC?~JR7 CLERK

~-FILAR
CASE I~UMB~i~: 07-7 -03980-1. SSA

AN THE SUPERI(7R CG+UR7 C7F W~SHIN~Tt7N
FaR ~fINf3 CiDUNTY

STATE.OF WASHINCTaN,

Plaintiff,

v,

EDWARD JAIVI~. MILLS,

Detendan~.

~a~e. No, 07-1-173980-1 SEA

ORC7~RTRANS~~R~iING M'd3~'ION.TC3

CC7URT. QF. APPEALS

This. matter came before, ~~e. Court an. fihe mo#inn of C~efendant Edward. James. Hills,.

acting pro. se,. seeking retie#from. the criminal judgrrfent and. sentence. under. CrR 7.8(c}(2) (a

copy i~ atfached). Mr. Hills. contends. that. under the. U,S. ~uprem~ Courk°s derision in. Mi~~ouri

v. M~N~ely, 81 U.S.I..W. 425Q, 133. S.. Gt. 1 X52, 185. ~.~d.~d. 696. {2013},. his. conviction. should.

be overturned.

CrR 7,~(c){~) provides that this Court "shall transfer" a motion filed. by a defendant to the

Court of Appeals. for. consideration as, a personal. restraint petition unless, the Court ~#etermines

that the. motion is not barred by RAW 1~.73.~9~ and. either Vii) the. defendant has made. a

substantial. showing. that he or she. is entitled to. relief. pr (ii} resQlukion of the. motion will. require

factual, h~~rii~g.

"his. Court concCudes tf~at ender. Crib 7,8(c){~}, this matter must be transferred to khe.

Court of. Appeals,. C7ivi~i~n I, for. consideration as a. personal. re~kraint petition.

King County+. Superior. CourE
51fiThird/tivenue, Ronm C-203

Seattle, Washington 98101
(206} d77=1537

ORDER -1



Based_ an the: foregoing, it is. hereby. QRDERED that N1r. Fills' oration for relief from.

judgment. is hereby. transferred. to the Court of. Appeal, Division I.

L7at~d this 1 sk day cif aecemb~r, 2014.

_1s1.._~E....FI ~E a.~:....._._ ......................_..........~........_.._..............._.....~.........................
JUDGE. BETH. M, ANDRUS
KING. Ct}UNTY SU~'~R1~C1F2 COURT

King_ Caunty.5uperior. Court
516 Third. Avem3e, Ronm. G-203

Seattle, Washingtan.98101
(2b5) 4i7-1~v37

OR(aER - 2
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594 Fed.Appx. 501
(Cite as: 594 Fed.Appx. 501)

This case was not selected for publication in West's
Federal Reporter.

See Fed. Rule of Appellate Procedure 32.1 gener-
ally governing citation of judicial decisions issued
on or after Jan. 1, 2007. See also U.S.Ct. of App.
10th Cir. Rule 32.1.

United States Court of Appeals,
Tenth Circuit.

Doyle M. SANDERS, Petitioner—Appellant,
v.

Janet DOWLING, Warden, Respondent—Appellee.

No. 14-7084.
Dec. 12, 2014.

Background: Followuig affirmance of a petition-
er's conviction for second-degree felony inmder, 60
P.3d 1Q48, the petitioner sought federal habeas re-
lief. The District Court for the Eastern District of
Oklahoma, 2014 WL 4952286, denied relief and ra-
fused to issue a certificate of appealability (COA).

Holding: The petitioner requested a COA, The
Court of Appeals, Bobby R. Baldock, Circuit
Judge, held that the Supreme Court's decision in
A~Iissozn~i v. McNeely did not apply retroactively to
cases on collateral review.

Request denied and appeal dismissed.

West Headnotes

Courts 106 X100(1)

106 Courts
106II EstaUlislunent, Organization, and Proced-

ure
106II(H) Effect of Reversal or Overruling

1061c100 In General
1061<l00(1) k. In general; reri~oactive

or prospective operation. Most Cited Cases
Even assuming that the Supreme Court's de-

cision in Missouri v. McNeely, which held that the

Page 1

natural dissipation of alcohol in the bioodstrealn
did not constitute an exigency in every case suffi-
cient to justify canducting a blood test without a
warrant, recognized a new constitutional right, the
right did not apply retroactively to cases on collat-
eral review, for purposes of a defendant's tune-
barred habeas claim, where the rule in McNeely
was procedural, not substantive, and the rule was
not necessary to prevent an impermissibly large risk
of an inaccurate conviction. 28 U.S.C.A. §
2244(d)(1)(C).

*502 Doyle M. Sanders, Helena, OIC, pro se.

Diane L. Slayton, OI<lahoma City, OK, for Re-
spondent—Appellee.

Before KELLY, BALDOCK, and BACHARACH,
Circuit Judges.

ORDER DENYING CERTIFICATE OF AP-
PEALABILITY AND DISMISSING APPEAL

BOBBY R. BALDOCK, Circuit Judge.
Doyle Sanders, an Oklahoma state prisoner ap-

pearing pro se, seeks to appeal the dish~ict court's
denial of his 28 U.S.C. § 2254 petition. We con-
shue pro se filings liberally. See Garza v. Davis,
596 F.3d 1198, ].201 n. 2 (10th Cir.2010). The dis-
trict court dismissed Sanders's petition as time-
barred under 28 U.S.C. § 2244 and denied his re-
quest for a certificate of appealability ("COA").
Sanders now asks us to grant him a COA and hear
his appeal. He argues the Supreme Court in A~Iis-
soa~ri v. A~IcNeely, -- U.S. 133 S.Ct. 1552,
185 L.Ed.2d 696 (2013), recognized a new constitu-
tional right that applies retroactively to cases on
collateral review and therefore his petition, which
relies on McNeely, is timely under § 2244(d)(1)(C).
He is mistaken. Even assuming tYlcNeely recog-
nized anew constitutional right, the right does not
apply retroactively to cases on collateral review.
Sanders's appeal is therefore clearly tune-barred.
Accordingly, we deny his application for a COA,
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and dismiss his appeal.

A more thorough recitation of the facts under-
lying Sanders's state convictions can be found in
Sanders v. State, 60 P.3d 1048 (OIda.Crim.App.).
What matters for our purposes is that Sanders's
state convictions stem, at least in part, from the fact
that (1) he "was the driver of a vehicle involved in
an accident, which caused the death of four people
and caused severe injuries to a fifth person," and
(2) the results of his blood alcohol test, which were
admitted at trial, "showed his blood alcohol content
to be .188." Id. at 1149. Sanders challenged the ad-
mission of his blood alcohol. test results in state
court, but to no avail, and his convictions were af-
firmed on December 19, 2002. See id.

Sanders does not challenge the reality that his
petition would be untimely under § 2244(d)(1)(A},
(B), and (D). He argues only that, insofar as his pe-
tition relies on a new constitutional right recog-
nizad in McNeely, the petition is timely under §
2244(d)(1)(C), which allows for aone-*503 year
limitation period, running from "the date on which
the constitutional right asserted was initially recog-
nized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral re-
view." In ~LlcNeely, Supreme Court held that, "in
drunk-driving investigations, the natural dissipation
of alcohol in the bloodstream does not constitute an
exigency in every case sufficient to justify conduct-
ing ablood test without a warrant." l33 S.Ct. at
l ~6$. But even assuming this amounts to the recog-
nition of a new constitutional right for purposes of
§ 2244(d)(1)(C), that right would not apply ren•o-
actively to cases on collatel•al review.

Indeed, we have held that a new rule "will ap-
ply retroactively [to cases on collateral review]
only if it falls within one of the two narrow excep-
tions to the retroactivity bar outlined in [Teague v.
Lane, 489 U.S, 288, 109 S.Ct. 1060, 103 L.Ed.2d
334 (1989) ]." United States v. Chang Honk 67l
F'.3d 1147, 1.156-57 (10th Cir.2011). Under
_Teague, "[a] new rule applies retroactively in a col-
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lateral proceeding only if (1) the rule is substantive,
or (2) the rule is a watershed rule of cruninal pro-
cedure implicating the fundamental fairness and ac-
curacy of the criminal proceeding." Icl. at 1157
(quotation marks omitted). A substantive rule is one
that alters the range of conduct or the class of per-
sons that the law punishes. By contrast, a procedur-
al rule regulates only the manner of determining the
defendant's culpability. Id.

The rule in McNeely is procedural, not sub-
stantive. It regulates only the manner in which law
enforcement can perform nonconsensual blood test-
ing during drunk-driving investigations consistent
with the Fourth Amendment. See McNeely, 133
S.Ct. at 1568. "Thus, only the second Teague ex-
ception might apply here—as a watershed rule of
criminal procedure implicating the fundamental
fairness and accuracy of the criminal proceeding."
Chang Hong, 67l F.3d at 1 157. "To surmount this
`watershed' requirement, a new rule (1) must be ne-
cessary to prevent an impermissibly large risk of an
inaccurate conviction, a»d (2) must alter our under-
standing of the bedrock procedural elements essen-
tial to the fairness of a proceeding." Id. (emphasis
added).

McNeely cannot clear the first hurdle of the
"watershed" test. McNeely deemed warrantless
nonconsensual drawing of a suspect's blood poten-
tially problematic because it implicates a suspect's
"most personal and deep-rooted expectations of pri-
vacy" against "compelled physical intrusion be-
neath [the suspect's] skin and into his veins."
McNeely, 133 S.Ct, at 1558, 1560. The opinion
nowhere implies that the nonconsensual drawing of
a suspect's blood dLu~ing a drunk-driving investiga-
tion might create even a slight risk of an inaccurate
conviction, and we fail to see how such a risk could
arise. As such, the rule in McNeely is in no way ne-
cessary to prevent an impermissibly large risk of an
inaccurate conviction. Given that the rule in
McNeely cannot surmount the first hurdle of the
"watershed" test, we need not address the second.

In sum, because McNeely states, at most, a pro-
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cedural rule that iu no way implicates a risk of inao-
curate convicrion, "[i]t is not within either of the
extremely narrow Teagzre exceptions to the retro-
activity bar." Clang Hoeg, 671 F.3d at 1159.
Sanders's sole timeliness argument is therefore
wholly without inecit, and his petition is indeed
clearly time-barred under § 2244(d)(1).

For the reasons set forth above, Sanders's re-
quest for a COA is DENIED and his appeal is DIS-
MISSED.

C.A.10 (Ol<la.),2014.
Sanders v. Dowling
594 Fed.Appx. 501

END OF DOCUMENT
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