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l. SUMMARY OF ARGUMENT

Stephen Hutsell challenges the trial court’s imposition of the
statutory DNA testing fee, contending that since he previously paid the fee
that imposition during a second case violates equal protection.

Given the mandatory fee was imposed due to a second felony

conviction, there is a rational basis for imposition of the fee.

. ISSUE

Does the imposition of the DNA testing fee constitute for an offender
who is convicted of a felony offense in a second case constitute a violation

of equal protection?

I1l.  STATEMENT OF THE CASE

On May 22, 2015, Stephen Hutsell was charged with Possession of a
Controlled Substance - Heroin, alleged to have occurred on February 20,
2015. CP 1. It was alleged that Hutsell possessed heroin that fell from his hat

when he was searched following arrest on a warrant. CP 2.



On October 15, 2015, Stephen Hutsell pled guilty to possession of
heroin. 10/15/15 RP 2-4. Hutsell had two prior felony convictions. 10/15/15
RP2.!

The parties agreed on the sentence of confinement of 30 days.
10/15/15 RP 4. But Hutsell challenged the imposition of the DNA testing fee
contending that the fee should not be imposed because he had prior felonies
for which the fee was imposed. 10/15/15 RP 5-7.

Defense specifically acknowledged that the statute, RCW 43.43.7541
was mandatory, that the Court should not impose the fee because Hutsell had
the fee imposed in a recent Island County case. 10/15/15 RP 8-9.

The trial court imposed the $100 DNA testing fee. 10/15/15 RP 10.

On October 19, 2015, Hutsell timely filed a notice of appeal.

IV.  ARGUMENT

1. Since the DNA testing fee was imposed based upon a new
conviction, imposition does not violate equal protection.

RCW 43.43.7541 provides:

Every sentence imposed for a crime specified in RCW
43.43.754 must include a fee of one hundred dollars. The
fee is a court-ordered legal financial obligation as defined in
RCW 9.94A.030 and other applicable law. For a sentence

! The State will refer to the verbatim report of proceedings by using the date followed by
“RP” and the page number. The single report of proceedings in this case is the plea and
sentencing hearing on October 15, 2016.



imposed under chapter 9.94A RCW, the fee is payable by the
offender after payment of all other legal financial obligations
included in the sentence has been completed. For all other
sentences, the fee is payable by the offender in the same
manner as other assessments imposed. The clerk of the court
shall transmit eighty percent of the fee collected to the state
treasurer for deposit in the state DNA database account
created under RCW 43.43.7532, and shall transmit twenty
percent of the fee collected to the agency responsible for
collection of a biological sample from the offender as
required under RCW 43.43.754. This fee shall not be
imposed on juvenile offenders if the state has previously
collected the juvenile offender’s DNA as a result of a prior
conviction.

(Bold emphasis added). The statute provides the fee is mandatory for every
sentence. The statute also specifically provides that for juvenile offenders no
fee may be imposed if the State previously collected the juvenile offender’s
DNA.

Hutsell contends the fee violates equal protection because “it does
not apply equally to all felony defendants” contending that the fee is
imposed even if the DNA is not tested. He contends that “multiple payments
are not rationally related to the legitimate purpose of the law.”

Hutsell fails to recognize that the fee is imposed not just to engage in
the testing of his sample, but also for maintaining the database of samples.

The very issue raised has been decided recently contrary to Hutsell’s
position in recent cases from Division | and Division Il from the Court of

Appeals.



Rather than explaining the content of those rulings, the State
respectfully cites to the cases as being contrary to Hutsell’s position.

We hold that because there is a rational basis to
impose the fee for every felony sentence for the cost of
collection as well as to fund the ongoing cost to operate and
maintain the DNA database, the DNA fee statute does not
violate equal protection.

State v. Lewis, _ Wn. App. _, P.3d __ , No. 72637-4-1, 2016 Wash.

App. LEXIS 1491, at *13 (Ct. App. June 27, 2016) citing State v. Johnson,

_ Wn.App.__, P.3d __, No. 32834-1-111 (consol. with No. 32846-

5-111), 2016 WL 3124893, at page 2 (Wash. Ct. App. June 2, 2016) (rejecting
equal protection claim that the mandatory DNA fee statute, RCW
43.43.7541, results in a disparate impact on repeat offenders).

Since these decisions control the issue raised by Hutsell, his appeal
of the imposition of the DNA testing fee must be denied.

2. Where the State is not seeking appellate costs, appellate costs
should not be imposed.

The State is not seeking to request appellate costs. RAP 14.2. In the

absence of a cost bill request, appellate costs cannot be sought.

V. CONCLUSION

For the foregoing reasons, this Court must affirm the imposition of
the DNA testing fee. Appellate costs, not being sought by the State, they

should be denied.
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