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I. 

DOE DISTORTS THE FACTS 

All throughout this long proceeding, the Honeywells have 

admitted that the clearing of their slope was a single mistake and 

they regret it happened. They have been honest, forthright and 

apologetic. The response they have gotten from the Department of 

Ecology is to be figuratively slapped around, vilified and used as a 

poster child for irresponsible behavior. 

The Honeywells directive to their contractor was not followed. 

Dave Honeywell asked Mr. Engle to "clean-up the hillside, remove 

any old trails, and return the hillside to a natural appearance". CAPR 

1913. Rather than follow directions, the contractor denigrated the 

slope by cutting down all the bushes to ground level while the 

Honeywells were off-island - between November 23, 2013 and 

December 13, 2013. TR Honeywell 956. Notably, there was no 

grading, no root removal or plant destruction - thus thankfully the 

majority of the bushes and small trees regenerated on their own. 

There was clearing but no soil disturbance involved in this incident. 

The contractor lit several small brush fires, for which he had a burn 

permit, yet DOE urges the reader to believe the entire slope was set 

ablaze, which is not truthful. The Honeywells are not trying to excuse 



what happened, but offering an honest answer. Rather than provide 

technical assistance, which is what DOE proposed to do, (TR 

Anderson 345, TR Fritzen 202 et seq.) DOE tried to pull a power play 

and pound the previously innocent landowners with exaggerations 

which led to an unprecedented shoreline fine. 

DOE asserts that the Honeywells received a great monetary 

benefit from the clearing. Not true. The Honeywells have recently 

built their new home, 200' landward of the shoreline. The home faces 

southwest - towards Victoria, Canada and the Olympic Mountains, 

and not northwest, which is the location of the clearing. Compare 

CABR 1740, 1774, 1777. The oversized Exhibit 41 -on file with the 

Court, contains a view corridor hand drawn in at hearing with blue 

sharpie. TR Honeywell 1043. The only rooms with even a remote 

view over the cleared area are the spare upstairs bedroom, and an 

office. TR Honeywell 1041-1042. The slope in front of the 

Honeywell's home is naturally kept free of growing brush and small 

trees - due to the high prevailing winds coming from the southeast. 

CABR 17 40 upper and lower photographs. The clearing was not 

ordered for any monetary gain and was not done in the primary view 

corridor. 
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DOE disputes the premise that the Honeywells were not 

vilified by Ecology in the news. But a review of Dave Honeywell's 

testimony will confirm to the reader how Ecology treated these 

landowners. DOE officials issued a one-sided press release, which 

was blasted out to all the northwest regional media, including 

television and radio stations, mislabeling the incident as an 

intentional "clearcut" of an entire shoreline property. TR Honeywell 

963 - see attached. 

II. STATE SHOULD DEFER TO SAN JUAN COUNTY 

San Juan County cited the Honeywells and the contractor on 

February 6, 2014 for failure to adhere to the Clearing and Grading 

standards contained in SJCC 18.50.060A. CAPR 1912-1913. 

SJCC 18.50.060A reads as follows: 

Clearing and grading activities are allowed only if: (1) 
associated with an approved shoreline development; 
(2) conducted only landward of a required building 
setback from shorelines; and (3) disturbed areas not 
converted to another use within one year are replanted 
with native species. Replanted areas shall be 
maintained so that the vegetation is fully reestablished 
within three years of planting. 

B. Normal nondestructive pruning and trimming of 
vegetation for maintenance purposes is not subject to 
these clearing and grading regulations. In addition, 
clearing by hand-held equipment of invasive nonnative 
shoreline vegetation or plants listed on the state 
noxious weed list is allowed, provided native 
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vegetation is promptly reestablished in the disturbed 
area. 

The Department of Ecology admitted that the County 

would and did take the lead on the citation to the Honeywells. San 

Juan County did indeed take the lead, and issued a $1,000 fine to 

the Honeywells and a separate $1,000 fine to contractor Ben Engle 

for violation of SJCC 18.50.060A. The NOV issued by the County 

also lists the penalties for noncompliance - noting that under SJCC 

18.100.130 additional fines could be and would be levied if there was 

non-compliance. Ecology ignored local code penalty provisions and 

instead forged ahead with their own penalties, citing not only a 

violation of the county shoreline clearing and grading standards, but 

also of the county shoreline residential standards. 

This is the same Department of Ecology which quotes In re 

Sehome, 127 Wn.2d at 780, 903 P.2d 443 (1995): 

"In interpreting a statute, we accord great weight to the 
contemporaneous construction placed upon it by 
officials charged with its enforcement, especially where 
the Legislature has silently acquiesced in that 
construction over a long period". 

Ecology afforded no weight to the County interpretation 

of its own regulations. The SHB also afforded no weight to the 

County interpretation of its own regulations. Ecology expanded the 

scope of the violations, when it issued its Shoreline NOP for violation 
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of not only the County clearing and grading standards (18.50.060) 

but also of the shoreline residential development standards, which 

the appellants now acknowledge required a tree removal plan for 

trees. SJCC 18.50.330B(8). The Honeywells did not submit a tree 

removal plan for the activity of their contractor - but then the 

Honeywells had no idea the contractor was going to clear the slope. 

Ill. FRANK IS WRONG 

The Department of Ecology argues that it relied upon Frank v 

Ecology, SHB 11-003 (2011) to support its position that a penalty 

greater than $1,000 is appropriate under RCW 90.58.210(2). But the 

Frank case is wrong and must be overturned by the court. First of 

all, in Frank, which is the same as the Liberty Lake case referred to 

by DOE, the violator received notification in 2007 that under the local 

Spokane shoreline code, he could not cut down trees within 50' of 

the shoreline. He cut again in 2010 and again in 2011. 

There is no evidence of a prior history of violations by 
these Petitioners, and Ecology did not base the penalty 
amount upon the tree removal in 2007. The Board 
concludes, however, that the tree removal in 2007 put 
Mr. Frank on notice that trees were not to be cut in the 
50 foot buffer. The violation is made much more 
serious because of the earlier warnings from both the 
County and Ecology that there was a buffer 
requirement, and that an arborist should be brought in 
to assess the condition of the trees before removal. 
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Despite the earlier Stop Work Order and Notice of 
Correction, project managers did not secure a survey 
before proceeding with the very conduct that was of 
concern to regulatory agencies. These earlier warnings 
were ignored, not communicated, or forgotten, and 
project managers proceeded without regard to well
established shoreline buffer requirements. An arborist 
was brought in only after the fact and to support the 
appeal of the penalty, not to assess the best method of 
pruning and tree removal. This aspect of the case is 
the most troubling, and convinces the Board that the 
amount of penalty should reflect the seriousness of 
those actions and disregard of earlier regulatory 
efforts. 

JIM FRANK v. DEPARTMENT OF ECOLOGY, 
RESPONDENT, SHB 11-003 (2011) 

Secondly, Ecology originally penalized Mr. Frank $15,000, 

which also appeared to be an arbitrary amount picked from the sky. 

The Board recognized this, at least, and adjusted the penalty 

downward. 

Having imposed a $15,000 penalty with little effort to 
confirm the extent of the violation, the Board concludes 
that Ecology failed to consider all relevant 
circumstances in setting the penalty, and did not set 
the sanction commensurate with the seriousness of the 
violation, or in a manner necessary to secure future 
compliance. While the Board concludes that some 
amount of a penalty is merited in order to deter future 
violations and promote compliance, both by the parties 
to this case, and others who may wish to pursue 
shoreline development without compliance with SMP 
requirements, the $15,000 penalty is too high and must 
be adjusted downward, significantly. 
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The Board found substantial evidence that Frank removed 

two large trees in the prohibited setback area, but imposed a fine of 

$3,000 for the two trees without explanation. Again, this was an 

incorrect legal interpretation of state law and the associated 

regulations. The Frank decision was a mistake. It was not appealed 

to court and should not be used as precedence for this court, DOE, 

or the Shorelines Hearings Board. 

IV. THERE WAS NO INDICATION HONEYWELLS 
WOULD BE REPEAT VIOLATORS 

The Honeywells have previously cited cases to argue that a 

civil penalty allowed under State law should not be used to deter 

others. If it is, the penalty becomes more punitive and criminal in 

nature, rather than a civil fine. In the Frank case, the Board made a 

point of saying how Mr. Frank was well aware of the cutting 

prohibition, yet he forged ahead and disregarded an order. To the 

contrary, there is no indication, no whit of evidence to even suggest 

that the Honeywells would or could be future violators. Ecology even 

underscores this point, on page 7 of its brief, when it brings up the 

fact that the Honeywells subsequently applied to the County for 

permission to clean up the trails and old road to the beach. CABR 
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1957-1962. The Honeywells were now well aware of the necessity 

of adhering to code provisions. 

During the SHB proceedings, Ecology called San Juan 

County Enforcement Officer Chris Laws to the stand. Mr. Laws was 

questioned about the violation and about whether or not the 

Honeywells were cooperative and followed all directives. Mr. Laws 

confirmed that the BMP's were in place the Monday after the Friday 

incident. TR Laws 567. He testified that throughout the entire county 

involvement with the Honeywells as a code enforcement officer they 

complied with his directives. TR Laws 570. "All the applications that 

I requested were put into place and appeared to have been put into 

place properly". TR Laws 571. Mr. Laws then testified that he was 

informed early on that the Honeywells were "shocked at (what 

happened) and want to cooperate" and that nothing in his 

investigation initially or subsequent to that time changed his opinion. 

There was no danger of Dave and Nancy Honeywell doing this again. 

DOE Shoreline Planner Bob Fritzen testified that the large fine 

imposed upon the Honeywells was "to keep the next guy from doing 

it". TR Fritzen 215. Mr. Fritzen, whose base of operations is the 

NWRO in Bellingham, and who is the DOE planner in charge of San 

Juan County testified that he did not think the Honeywells were going 
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to come back and violate again. TR Fritzen 215. He testified that 

this was only one violation and the violation was not ongoing. TR 

Fritzen 214. He further testified that he had no evidence that Dave 

and Nancy Honeywell would be repeat violators. TR Fritzen 215. He 

was not the DOE representative who advocated fining the 

Honeywells TR Fritzen 214. That came from DOE's Bellevue office. 

Despite this evidence from their own witness, Ecology now 

tries to turn around and state the exorbitant penalty "ensures that 

any subsequent tree removal activities contemplated by Orea 

(Honeywell) will be lawfully conducted". (Page 36 Responsive Brief). 

There is nothing in the record to support this statement. 

V. SHB JUSTIFICATION OF PENALTY IS OUT OF SYNC 
WITH THE LAW 

90.58.210. Court actions to ensure against conflicting 
uses and to enforce--Civil penalty--Review 

(1) Except as provided in RCW 43.05.060 [emphasis 
added] through 43.05.080 and 43.05.150, the attorney 
general or the attorney for the local government shall 
bring such injunctive, declaratory, or other actions as 
are necessary to ensure that no uses are made of the 
shorelines of the state in conflict with the provisions 
and programs of this chapter, and to otherwise enforce 
the provisions of this chapter. 

(2) Any person who shall fail to conform to the terms of 
a permit issued under this chapter or who shall 
undertake development on the shorelines of the state 
without first obtaining any permit required under this 
chapter shall also be subject to a civil penalty not to 

9 



exceed one thousand dollars for each violation. Each 
permit violation or each day of continued development 
without a required permit shall constitute a separate 
violation. 

WAC 173-27-280 Civil Penalty 

(1) A person who fails to conform to the terms of a substantial 
development permit, conditional use permit or variance issued under 
RCW 90.58.140, who undertakes a development or use on 
shorelines of the state without first obtaining a permit, or who fails to 
comply with a cease and desist order issued under these regulations 
may be subject to a civil penalty by local government. The 
department may impose a penalty jointly with local government, or 
alone only upon an additional finding that a person ... : 

(d) Has a probability of causing more than minor 
environmental harm; 

(2) In the alternative, a penalty may be issued to a person by the 
department alone, or jointly with local government for violations 
which do not meet the criteria of subsection (1 )(a) through (e) of this 
section, after the following information has been provided in writing 
to a person through a technical assistance visit or a notice of 
correction: 

(a) A description of the condition that is not in compliance 
and a specific citation to the applicable law or rule; 

(b) A statement of what is required to achieve compliance; 

(c) The date by which the agency requires compliance to 
be achieved; 

(d) Notice of the means to contact any technical 
assistance services provided by the agency or others; 
and 
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(e) Notice of when, where, and to whom a request to 
extend the time to achieve compliance for good cause 
may be filed with the agency. 
Furthermore, no penalty shall be issued by the 
department until the individual or business has been 
given a reasonable time to correct the violation and has 
not done so. 

(3) Amount of penalty. The penalty shall not exceed one thousand 
dollars for each violation. Each day of violation shall constitute a 
separate violation. 

(4) Aiding or abetting. Any person who, through an act of commission 
or omission procures, aids or abets in the violation shall be 
considered to have committed a violation for the purposes of the civil 
penalty. 

(5) Notice of penalty. A civil penalty shall be imposed by a notice in 
writing, either by certified mail with return receipt requested or by 
personal service, to the person incurring the same from the 
department and/or the local government, or from both jointly. The 
notice shall describe the violation, approximate the date(s) of 
violation, and shall order the acts constituting the violation to cease 
and desist, or, in appropriate cases, require necessary corrective 
action within a specific time. 

Both the statute and the regulation limit a penalty for a 

violation to $1,000. How can the state, which acknowledges the fine 

was not imposed for multiple days, justify the imposition of a fine in 

excess of $1,000 by claiming the violation was particularly 

egregious? The four corners of the law require the imposition of no 

more than a $1,000 fine for"each violation". RCW 90.58.210(2). The 

Honeywells did not violate a permit, because there was no permit. 

They violated the clearing standards contained in the SMP by 
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removing trees in the shoreline without a permit. The qualification 

line in the statute clarifies that each day of continued development 

without a permit is to be considered a separate violation. The statute 

does not say that if DOE finds the violation to have caused 

environmental harm, it can impose a fine greater than $1,000. That 

particular clause only allows the state to impose a separate fine. 

Ecology is bound by the confines of the law. 

If a state governmental agency is allowed to expand its 

powers to stretch the law, where would it stop? 

VI. SHB CANNOT IGNORE STATUTORY DUE PROCESS 

This appeal does not contain a constitutional claim. That does 

not prevent the court from applying the basic constitutional tenet of 

procedural due process to the facts of this case. The SHB affirmed 

a $55,000 penalty imposed by DOE - not for the number of days of 

a violation - but for the cutting down of "eighty trees". The statute 

requires notice first and caps the penalty at $1,000. Things would 

be different if Honeywells were warned or told to stop and did not. 

That was simply not the case. 

Most importantly, the statute (RCW 43.05.060 by and through 

90.58.210) requires notice and an opportunity to cure. Due process 

is built in to the fining statute which dictates that if Ecology "becomes 
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aware of conditions that are not in compliance with applicable laws 

and rules ... ", which is what happened, then before DOE is legally 

allowed to issue a fine, it must issue a Notice of Correction. 

RCW 43.05.060 

(1 ): If in the course of any site inspection or visit that is 
not a technical assistance visit, the department of 
ecology becomes aware of conditions that are not in 
compliance with applicable laws and rules enforced by 
the department and are not subject to civil penalties as 
provided for in RCW 43.05.070, the department may 
issue a notice of correction to the responsible party that 
shall include: 

(a) A description of the condition that is not in 
compliance and the text of the specific section 
or subsection of the applicable state or federal 
law or rule; 
(b) A statement of what is required to achieve 
compliance; 
(c) The date by which the department requires 
compliance to be achieved; 
(d) Notice of the means to contact any technical 
assistance services provided by the department 
or others; and 
(e) Notice of when, where, and to whom a 
request to extend the time to achieve 
compliance for good cause may be filed with the 
department. 

(2) A notice of correction is not a formal enforcement 
action, is not subject to appeal, and is a public record. 

(3) If the department issues a notice of correction, it 
shall not issue a civil penalty for the violations identified 
in the notice of correction unless the responsible party 
fails to comply with the notice. 
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The law states that a civil penalty may not be issued unless 

the responsible party fails to comply. But the Department of Ecology 

DID issue a Notice of Correction, CABR 1893-1894, which was 

presented as a DOE exhibit at the SHB hearing (R-19). And the 

Honeywells DID comply. There is no assertion that they did not. 

Under RCW 43.05.060, DOE was not entitled to even issue a fine in 

the first place. 

The statute allows the state to fine a violator every day the 

violator continues an incident, when the violator was given notice to 

stop and does not. The statute does not allow the state to arbitrarily 

fine a violator for the number of trees, or number of bushes cut over 

some period of time without notice and an opportunity to cure. A fine 

greater than $1,000 would have been appropriate only if Honeywells 

had continued to work after being shut down. The SHB affirmation 

of a $55,000 fine was contrary to law. 

Ecology argues that it is exempt from the rule of law under 

RCW 43.05.070 which states that DOE may issues a civil penalty 

without first issuing a Notice of Correction if the violation "has a 

probability of causing more than minor environmental harm". So an 

analysis is necessary. In the first place, Ecology did issue a Notice 

of Correction, on December 31, 2013. CABR 1893. Secondly, this 
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particular infraction was over. Unlike the dangerous waste statute 

(RCW 70.105) or the Air Pollution statute (RCW 70.94) or even the 

Water Quality Statute (RCW 90.48), this was not a situation where 

additional ongoing harm was imminent. Industries involved in 

activities that may cause ongoing harm to the environment - are 

wholly inapposite to the situation at bar. The violation at the 

Honeywell site was over. The DOE penalty was issued seven 

months after the incident. CABR 1923. There was no probability 

that there would be any additional activities that could cause ongoing 

harm to the environment because the action was over. 

VII. OTHER STATUTES ARE INSTRUCTIVE 

a. Water Quality Statute. RCW 90.48 

Earlier in this case, the Honeywells were also arguing that the 

PCHB erred by affirming water quality penalties imposed on them. 

Those penalties have now been dismissed. The subject water 

quality statute, i.e. RCW 90.48.144 also contains the caveat that a 

Notice of Correction must be issued and noncompliance with the 

Notice and directive must be found before a penalty is issued. 

Nevertheless, 90.48.144 allows a fine "up to ten thousand dollars": 
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Except as provided in RCW 43. 05. 060... [emphasis 
added] 

(3) Violates the provisions of RCW 90. 48. 080, or other 
sections of this chapter or chapter 90. 56 RCW or rules 
or orders adopted or issued pursuant to either of those 
chapters, shall incur, in addition to any other penalty as 
provided by law, a penalty in an amount of up to ten 
thousand dollars a day for every such violation. Each 
and every such violation shall be a separate and 
distinct offense, and in case of a continuing violation, 
every day's continuance shall be and be deemed to be 
a separate and distinct violation. Every act of 
commission or omission which procures, aids or abets 
in the violation shall be considered a violation under the 
provisions of this section and subject to the penalty 
herein provided for. The penalty amount shall be set in 
consideration of the previous history of the violator and 
the severity of the violation's impact on public health 
and/or the environment in addition to other relevant 
factors. The penalty herein provided for shall be 
imposed pursuant to the procedures set forth in RCW 
43.21 B.300. 

Unlike the SMAstatute, which limits the fine to $1,000 per day, 

this pollution statute allows Ecology to use its discretion to penalize 

a violator who does not comply a fine of up to $10,000 for each day 

a violation continues. See DOE v. Ketron Island Enterprises, Inc., 

94 Wn.App. 236, 971 P.2d 948 (1999), which affirmed multiple fines 

for ongoing and repeat disposal of raw sewage from a plant into the 

sea. Under RCW 90.48, the state can use its discretion to fine an 

amount between $1.00 and $10,000- under the SMA it cannot-the 

limit is $1,000 per day of violation. 
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b. Hazardous Waste. RCW 70.105.080; 

(1) Except as provided in RCW 43.05.060 
[emphasis added] through 43.05.080 and 43.05.150, 
every person who fails to comply with any provision of 
this chapter or of the rules adopted thereunder shall be 
subjected to a penalty in an amount of not more than 
ten thousand dollars per day for every such violation. 
Each and every such violation shall be a separate and 
distinct offense. In case of continuing violation, every 
day's continuance shall be a separate and distinct 
violation. Every person who, through an act of 
commission or omission, procures, aids, or abets in the 
violation shall be considered to have violated the 
provisions of this section and shall be subject to the 
penalty herein provided. 

See K.P. McNamara Nw., Inc. v. State, Washington 
Dep't of Ecology, 173 Wn.App. 104, 292 P.3d 812 
(2013). Corporate officer of a plastic factory failed to 
comply with Notice of Correction and cited for two 
violations of inappropriate disposal of five shipments of 
state-only toxic, dangerous waste. $20,000 fine. 

c. Solid Waste Facility Pollution. RCW 70.95. Generally, a 

permit is required in order to operate a solid waste handling facility. 

RCW 70.95.170. But exceptions exist for those engaged in certain 

recycling activities. RCW 70.95.305. One who is exempt may still be 

liable for a civil penalty up to $1,000 per day under RCW 70.95.315. 

(1) The department may assess a civil penalty in an 
amount not to exceed one thousand dollars per day per 
violation to any person exempt from solid waste 
permitting in accordance with RCW 70.95.205, 
70.95.300, 70.95.305, 70.95.306, or 70.95.330 who 
fails to comply with the terms and conditions of the 
exemption. Each such violation shall be a separate and 
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distinct offense, and in the case of a continuing 
violation, each day's continuance shall be a separate 
and distinct violation. The penalty provided in this 
section shall be imposed pursuant to RCW 
43.21 B.300. 

This statute allows DOE to impose penalties for those who fail 

to comply. In the present case, the Honeywells did not fail to comply. 

d. Air Pollution. RCW 70.94.431 

(1) Except as provided in RCW 43.05.060 [emphasis 
added] through 43.05.080 and 43.05.150, and in 
addition to or as an alternate to any other penalty 
provided by law, any person who violates any of the 
provisions of this chapter, chapter 70.120 RCW, 
chapter 70.310 RCW, or any of the rules in force under 
such chapters may incur a civil penalty in an amount 
not to exceed ten thousand dollars per day for each 
violation [emphasis added]. Each such violation shall 
be a separate and distinct offense, and in case of a 
continuing violation, each day's continuance shall be a 
separate and distinct violation. 

Again, a per day violation of up to ten thousand dollars per 

day is allowed under the law, clearly contemplating that additional 

fines can be imposed on those who ignore orders and directives. 

The Clean Air Act also establishes criminal penalties for violators, 

unlike the SMA. Under the civil penalty provisions, like the SMA 

provisions, the agency has no authority to issue a penalty until the 

violator has been given a Notice of Correction and does not correct. 
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Nor does Ecology have the right to issue multiple fines for a 

single violation. In Kaiser Aluminum Corporation v. PCHB, 33 

Wn.App. 352, 654 P2d 723 (1982) Kaiser challenged the affirmation 

by the PCHB of five separate civil penalties for claimed violation of 

PSAPCA regulations, due to the escape of a substantial amount of 

alumina. The Court invalidated the regulation allowing the agency to 

impose multiple penalties for a single act, stating "the emission, and 

not the harm it may cause, (which ) is the violation. If the Legislature 

meant otherwise, it would have said so." Id. In the present case, it 

is not the regulation which is in conflict with the statute, it is the 

improper application of the statute which is conflict with the 

Legislation. 

VIII. STATUTORY INTERPRETATION 

When the legislature enacted the Regulatory Reform Act, 

Laws of 1995, Ch. 403, a degree of uniformity was included in the 

civil penalty statutes. The provision added to existing laws in 1995 

insured that the arbitrary imposition of penalties would not take place. 

Absent a notice to correct followed by noncompliance, the agency 

simply does not have the authority to impose any fines. And the fines 

are limited. These are the reigns put on the Department of Ecology 

by the legislature. 
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All available evidence points to the fact that the intent of the 

legislature is and remains to allow the imposition of penalties for 

repeat violators. There are no provisions in the water quality statute 

to allow an agency to fine for how many pieces of garbage are thrown 

into the bay, or to fine by the gallonage of sewage released into the 

water. There are no provisions in the air pollution laws that allow 

penalties based on the number of particulates released by the 

violator into the air. 

If the legislature had intended to allow an agency to fine a 

shoreline violator for the number of bushes taken out on a slope or 

for every pint of oil released into the bay, it would have said so. 

Instead the legislature stated that "each day of continued 

development without a required permit shall constitute a separate 

violation". If a violator has no notice, how can the department justify 

the imposition of a separate fine for the taking of each tree? 

Ecology argues that its implementing rules allow the penalty: 

citing WAC 173-27-260: 

The choice of enforcement action and the severity of 
any penalty should be based on the nature of the 
violation, the damage or risk to the public or to public 
resources, and/or the existence or degree of bad faith 
of the persons subject to the enforcement action. 

20 



This regulation does not justify Ecology taking action 

expanding the scope of the law. The four corners of RCW 

90.58.210(2) limit a shoreline penalty to $1,000 for each violation. It 

does not give the agency authority to expand a penalty beyond 

$1,000. 

"Certain well settled principles govern the scope of an 

administrative agency's rule-making authority. First, an agency has 

only those powers either expressly granted or necessarily implied 

from statutory grants of authority. Anderson, Leach & Morse, Inc. v. 

State Liquor Control Bd., 89 Wn.2d 688, 694, 575 P.2d 221 (1978). 

Second, an agency does not have the power to promulgate rules that 

amend or change legislative enactments. Fahn v. Cowlitz County, 

93 Wn.2d 368, 383, 610 P.2d 857 (1980). Third, rules may" 'fill in 

the gaps' " in legislation if such rules are "necessary to the 

effectuation of a general statutory scheme." Hama Hama Co. v. 

Shorelines Hearings Bd., 85 Wn.2d 441, 448, 536 P.2d 157 (1975). 

Fourth, administrative rules adopted pursuant to a legislative grant 

of authority are presumed to be valid and should be upheld on judicial 

review if they are reasonably consistent with the statute being 

implemented. Fahn, 93 Wn.2d at 374, 610 P.2d 857 (1980). Fifth, a 

party attacking the validity of an administrative rule has the burden 
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of showing compelling reasons that the rule is in conflict with the 

intent and purpose of the legislation. Weyerhaeuser Co. v. 

Department of Ecology, 86 Wn.2d 310, 314-17, 545 P.2d 5 (1976)." 

ASARCO, Inc. v. Puget Sound Air Pollution Control Agency, 51 

Wn.App. 49, 53, 751 P.2d 1229, 1231-32 (1988). The Department of 

Ecology had no authority to either promulgate or interpret a rule to 

change or expand state law. 

IX. CONCLUSION 

It was legal error for the Shorelines Hearings Board to affirm 

a $55,000 penalty imposed by the Department of Ecology against 

Dave and Nancy Honeywell. The appellants have met their burden 

to show that the actions of the state were arbitrary and capricious, 

that DOE erroneously applied the law, and the Board erroneously 

interpreted the law. A fine of this magnitude exceeds the scope of 

Ecology's authority. If the agency wants to change the law, it should 

lobby the legislature. 
~ 

Dated this~ day of October 2016. 

c 
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X. APPENDIX 

RCW 43.05.060 
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43.05.060. Department of ecology--Notice of correction 

(1) If in the course of any site inspection or visit that is not a technical assistance visit, 
the department of ecology becomes aware of conditions that are not in compliance with 
applicable laws and rules enforced by the department and are not subject to civil 
penalties as provided for in RCW 43.05.070, the department may issue a notice of 
correction to the responsible party that shall include: 

(a) A description of the condition that is not in compliance and the text of the 
specific section or subsection of the applicable state or federal law or rule; 

(b) A statement of what is required to achieve compliance; 

(c) The date by which the department requires compliance to be achieved; 

(d) Notice of the means to contact any technical assistance services provided by 
the department or others; and 

(e) Notice of when, where, and to whom a request to extend the time to achieve 
compliance for good cause may be filed with the department. 

(2) A notice of correction is not a formal enforcement action, is not subject to appeal, 
and is a public record. 

(3) If the department issues a notice of correction, it shall not issue a civil penalty for the 
violations identified in the notice of correction unless the responsible party fails to 
comply with the notice. 

Credits[1996 c 206 § 3; 1995 c 403 § 607.] 
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12/31/2013 LETTER FROM 
DEPARTMENT OF ECOLOGY 
(NOTICE OF CORRECTION) 
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( 

I 

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

BelliflfJham Field Office • ·1440 1<11 Stree~ Suite 102 • Bellingham, WashlngtO{I 98225 

{360) 715-5200 • FAX (360) 715-5225 . 

December 31, 2013 

CERTIFIED MAIL 
7Q12 a460 OOQO 2854 2561 Corrected sent vfa email 

Mimi-M. Wagner 
. Law Office of William j_ Weissinger 
425-B Caines st. 
Friday Harbor, WA 98250 

·' 

RE: CORRE.CTED Warning Letter- Violation of Washington state's Water Pollution 
Control Act (RCW 90.48.080 and RCWS0.48.160) at the Mar Vista Resort. Honeywell 
Property (Orea Dreams, LLC) on the Westside of San Juan Island at False Bay. . . . . .. . .. 
Ms. Wagner. 

The Department of Ecology (Ecology) Is sending you this letter with the understanding that you 
and your firm are currently representing Orea Dreams, LLC with regard to the cleamg activity ·· 
that occurred in early December 2013 at Mar Vista Resort - Honeywell Property, on San Jllal'I 
Island's west side at False Bay. On December 16, 2013, Ecology recelVed a complaint from San 
Juan County In our Envirpnmental Report Tracking System (ERTS #645792). The report alleged • 
clearing and burning of over an acre of shorellne vegetation down to .the ~erline at the Mar 
~sta Resort - Honeywell Property. Ecology lnspe~ted the site from the water on December 19. 

This letter is to notify you that during Ecology's December 19 inspection at the Mar Vista Resort 
- Hone}rwell Property the following violations of Washington state's Water Pollution Control M 
(R~ 90.48) were observed: 

• RCW·90.48.080...:. Discharge or placement of polluting materials into waters pf the stale. 
RCW 90.48.080 prohibits the discharge of organic material (slash from clearing, duff, 
soll, etc.) to surface waters of the state. 

• RCW 90.48 160 - Discharge of poDutants without a permit. RON 90.48.160 prohibits 
discharging stormwater associated with clearing activities an acre or greater without an 
NPDES Construction Stonnwater General Permit. 

Given the rainy season, steep slopes, and proximity to marine waters Ecol~gy would like to 
ensure immediate and continued implementation of a Stormwater Pollution Prev.entlon P.lan 
(SWPPP) plan until thf;l site is permanently stablBzed. This plan will include .appropriate Best 
Management Practices (BMPs) to prevent sediment and organics from reaching marine waters. 
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Mar Vista Resort - Honeywell (Orea Dreams, LLC) 
Inspection Date: December 19, 2018 

I 

-l 

Permit##: N/A 
Page2of2 

The proponent also neecis to submit a Notice of Intent {NOi) to discharge stormwater under an 
NPDES Construction Stormwater General Permit {CSGP). The NOi {application) and CSGP info 
can b~ foung at: htto://www.ecy.wa.gov/proqrams/wq/stormwater/construction/. The NQI must 
be submitted to Ecology by close of business - January 10, 2014. 

The violation(s) and failure to correct the violation(s) listed above may result In issuance of an 
administrative or~er and/or ~ivil penalties of up to $1.0,000 per day per violation. 

Plea$e contact me upon receipt· of this written warning to discuss the ESC plan and submittal of 
the NOi. I look forward to hearjng from you. · 

··Sincerely, 

Kurt Baumgarten 
Water Quality Specialist 
Bellingham Field Office 
Department of Ecology 

. KB:ll 

· Enclosures 

ec: Robert Fritzen, Ecology 
P.aul Anderson, Ecology 
Chris Laws, San Juan County 
Doug Thompson, DFW 
Bud Westcott, DNR 

cc: BFO Central Files 
BFO Reading Files 
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SHB HEARING TRANSCRIPT 
EXCERPTS: BOB FRITZEN, 

DEPARTMENT OF ECOLOGY 
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FRITZEN/CROSS BY O'DAY 

Page 202 

1 A. Mr. Anderson is not the shoreline planner. 

2 Q. You told Chris Laws riqht after receiving the ERTS back in 

3 December, I think it was 17th, 16th -- or probably 17th, 

4 that you were fine with the County handlinq compliance and 

5 that DOE would just offer any technical assistance regarding 

6 restoration, right? 

7 A. Correct. 

8 Q. Let's look at P-5. This is an e-mail from you to Doug 

9 Allen copying Stockdale and Baumgarten December 18th, 

10 correct? 

11 A. I just have pictures. Oh, P-5. 

12 MS. WOLFMAN: I'm sorry. It's in the -- yeah. 

13 THE WITNESS: I'm sorry. Can you repeat the 

14 question? 

15 BY MS. O'DAY: 

16 Q. You wrote this e-mail to Doug Allen, copied to Stockdale and 

17 Baumgarten, 12/18/13, right? 

18 A. Correct. 
A 

19 

20 

21 

Q. And you iterated that "Erik," that's Erik Stockdale, "would 

like the County to take the lead on SMA issues and is 

offered our technical assistance in requirements and I 
22 approval of a restoration plan," right? 

23 A. Correct. 

24 Q. When did that change? 

25 A. I don't know that it changed. In terms of -- I'm sorry. 
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3 Q. 

4 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 Q. 

18 

19 

20 A. 

21 

22 

23 

24 A. 

25 

O'DAY 

'-----
Page 203 

Let me back up. Are you talking about in terms of the 

restoration plan? 

Well, didn't, all through this process at least up until you 

issued -- Ecoloqy issued the NOP on 7/7/14, the County was 

considered the lead on the compliance issues; is that right? 

That was the understanding, the agreement we had made 

originally. Then when the penalties were issued, given the 

small amount of the penalty and the realization that we 

had -- the door had opened on issuing a larger penalty 

commensurate to the violation, that's when the conversation 

started in terms of greater involvement. And we did contact 

the County and let them know what we were doing. 

But you didn't do that. Or ecoloqy didn't contact the 

County until approximately a week before the fines were 

issued on 7/7; isn't that true? 

I don't know. 

You didn't have any conversations with anybody at the County 

up until that time, did you? I mean, saying that we're 

going --

I contacted Chris --

PRESIDING BOARD MEMBER BROWN: Hold on. One at a 

time because it's hard for the court reporter. 

Go ahead with your answer. 

I had a conversation with Chris Laws alerting him to our 

greater involvement. I can't remember the date. 

A-8 
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Page 204 
1 BY MS. O'DAY: 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

But it was just before the SEA penalties were issued; isn't 

that true? 

MS. WOLFMAN: Objection. Asked and answered. 

PRESIDING BOARD MEMBER BROWN: I'm going to 

overrule the objection and allow him to answer in 

relation to when the penalty was issued, if you know. 

I don't remember. 

PRESIDING BOARD MEMBER BROWN: All right. 

10 BY MS. O'DAY: 

11 

12 

13 

Q. So the County was initially to take the lead on shoreline 

restoration, right? 

MS. WOLFMAN: Objection. Mischaracterizes the 

14 evidence and the testimony. 

15 BY MS. O'DAY: 

16 

17 

18 

19 

Q. 

A. 

Well, who was to take the lead on SMA enforcement from the 

beginning? 

You said "restoration." Did you mean "enforcement"? 

PRESIDING BOARD MEMBER BROWN: Okay. So your 

20 question, Ms. O'Day? 

21 BY MS. O'DAY: 

22 

23 

24 

25 

Q. 

A. 

Was it agreed in mid December 2013 that the County wou1d be 

the lead on the enforcement provisions for the SMA 

violations? 

Yes. A-9 
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FRITZEN/CROSS BY O'DAY 

Page 214 
1 that an objection? 

2 MS. WOLFMAN: Well, I'm just asking her. She 

3 appears to be reading from the deposition, so I'd like 

4 to know the page number. 

5 MS. O'DAY: I'm reading from my notes, but I'm 

6 happy to tell you it's page 55, lines 14 to 18. 

7 PRESIDING BOARD MEMBER BROWN: Okay. So if you 

8 need to refer to the deposition. 

9 THE WITNESS: No. 

10 PRESIDING BOARD MEMBER BROWN: But I don't think 

11 there's been a question yet that he hasn't been able to 

12 answer. 

13 MS. O'DAY: Would you like me to repeat my last 

14 question? 

15 PRESIDING BOARD MEMBER BROWN: Please. 

16 BY MS. O'DAY: 

17 Q. Were you the one who advocated the fining of the Honeywells 

18 by Ecology? 

19 A. No. 

20 Q. You testified at one point that there was only one 

21 violation. There was no thousand dollars per day because 

22 the violation was not ongoing? 

23 A. That was my understanding of the RCW, yes. 

24 Q. The final decision by Ecology to issue the fine was made 

25 while you were on vacation in June of '14, correct? 
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FRITZEN/CROSS BY O'DAY 
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1 A. Correct. 

2 Q. What do you recall your testimony was about the purpose of 

3 issuing a shoreline violation, a shoreline penalty? 

4 A. I probably said to keep the next guy from doing it. 

5 Q. As a disincentive for additional violations? 

6 A. That's one reason,.yes. 

7 Q. Was there any indication from any of the facts that you had 

8 in this case that the Honeywells were going to be repeat 

9 violators? 

10 A. Sure. 

11 Q. There was? 

12 A. There was enough unknowns over time as the facts came out, 

13 and it was obvious somebody was lying. And so at that 

14 point, who is lying? Nobody to this day, as far as I know, 

15 has admitted cutting a tree down. So there's just 

16 speculation, it's just open -- you know, who knows what? So 

17 I wonder, you know. 

18 Q. You wonder if the Honeywells are going to come back and 

19 violate again? 

20 A. No. You're right. I don't think that they're going to come 

21 back and violate again, but they're going to push it. 

22 Q. You don't have any evidence to show that they intended to be 

23 a repeat violator, do you? 

24 A. No. You're right. 

25 Q. Thank you. On P-35. P-35, are you there? 
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HONEYWELL/DIRECT BY O'DAY 

Page 477 

1 expanded scope of cross. 

2 PRESIDING BOARD MEMBER BROWN: All right. 

3 Ms. O'Day? 

4 MS. O'DAY: David Honeywell. 

5 

6 DAVID HONEYWELL, having been first duly sworn 

7 by the Court Reporter, appeared 

8 and testified as follows: 

9 

10 DIRECT EXAMINATION 

11 BY MS. O'DAY: 

12 Q. Would you please state your name and address for the record. 

13 A. David Eugene Honeywell, 1601 False Bay Drive, Friday Harbor, 

14 Washington 98250. 

15 Q. And tell us a brief synopsis of your career and employment, 

16 please. 
i 

17 A. I worked almost 30 years for the federal government ranging l 
18 from forest service early on as a forester and also then ; 

19 later getting into computers. Got a bachelor degree in 
ii 

20 forestry from Humboldt State University, forestry 

21 engineering and also computer information systems and a 

22 master's with business computer information systems and a 

23 little bit of doctorate work. And then, let's see. 

24 Worked for mostly the Department of Defense most of my 

25 career or whatever in the federal government. And then also 
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Q. 

A. 

Q. 
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Page 478 

a little bit USDA, Natural Resource Conservation Service and 

also Center for Disease Control. A hodgepodge of many 

federal agencies. 

And you've been married to Nancy Honeywell for a long time, 

right? 

Yeah. 

And did she also work for the federal government? 

Yes, she did. She worked for federal and the state school 

districts in Washington. 

How come you don't work for the federal government anymore? 

Basically retired when we won the Powerball. We actually 

stayed around for -- the program I was working on was 

very -- what's called a sensitive program which involved 

lives, so I stuck around for about six more weeks or 

whatever to ensure that it transitioned and didn't have any 

impacts on the soldiers. 

So just to back up. You won the Powerball lottery in when, 

2013? '12? 

Valentine's Day, actually, 2012, yeah. 

2012. And you were living Back East at the time? 

Yes. In Virginia. 

And you were working for the federal government? 

Uh-huh. 

You had a security clearance. And then that happened, and 

it presumably changed your life? 
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1 Just a reminder, you're still under oath. 

2 THE WITNESS: Yes. 

3 

4 DIRECT EXAMINATION, Continued 

5 BY MS. O'DAY: 

6 Q. Well, I've been over these questions so many times, I hope 

7 we don't either skip sections or repeat sections. So let's 

8 see if we can wrap this up. 

9 So we're back to when this event happened, which was 

10 discovered on 12/13/13. Can you tell us, going to 

11 Mr. Gelder's question, whether or not there was a burn 

12 permit in place covering burning on your property during 

13 that time permit? 

14 A. Yes. There was a burn permit. As a matter fact, I believe 

15 it was Chris Laws had actually -- just looking over the 

16 paperwork from Chris, had actually inquired with the fire 

17 marshal. And the fire marshal basically stated that there 

18 was no issue. There was a valid permit on the property. 

19 Q. How many cedars or maples were cut on the bank? 

20 A. We have no cedars or maples. 

21 Q. Do you know how many firs that Vikki Jackson established 

22 were cut on the bank? 

23 A. There were two. I believe they were grand firs, white firs. 

24 They were not Pseudotsuga menziesii, Doug firs. 

25 PRESIDING BOARD MEMBER BROWN: Okay. So I'm sure 
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HONEYWELL/DIRECT, Continued BY O'DAY 

Page 955 

you're going to have to slow down here. 

THE WITNESS: Oh, okay. Pseudotsuga menziesii. 

3 Douglas fir. 

4 BY MS. O'DAY: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Is one of those firs the one that Casey Baisch testified to 

that he cut that was dead? 

Yes. 

So as far as you know, there was one live fir cut? 

Yes. 

All right. Let's go into the direction again. 

You had been gone for a month coming back in late 

October -- no, late November? 

November. 

November 19th. And then you left again on November 23rd? 

Right before Thanksgiving, yes. 

And when you came back to the island during that two- or 

three-day period, Mr. Engle and his crew were starting some 

brush clearing on that slope; is that right? 

It was very splotchy. The best way to call it -- I don't 

know if that's a word -- but it was just -- some areas there 

was absolutely, no shrubs that were taken or whatever. 

And then in -- cut -- like I said, the first ones we 

saw were, maybe, about a foot to 2 feet high. It was very 

splotchy in the way that there were some areas where he had 

cleared the trail down maybe to 15 feet, somewhere in that 
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range, 10, 15 feet, where they are describing that little 

Kubota, was sitting on the orange Kubota. 

And then at that point, they were basically cutting the 

top. It looked like cutting the top off of the shrubs and 

grabbing them with the little claw thing on the 

technically speaking. 

Grabbing the top of the shrubs? 

The shrubs. 

And so there was not any significant cutting of what has 

been referred to by the biologists as "trees" at that point; 

isn't that true? 

No. No, there had not been. There was -- I know one of the 

things that we had noticed when we originally contracted 

with Ben and Casey is there was a lot of dead wood and snags 

on the hill. So I know they had gotten rid of a couple of 

the dead logs that were laying on the hillside. 

And somebody this morning referred to that as an absolute 

tangled mess, that hillside. Is that how you would 

characterize it? 

Yes. 

MS. WOLFMAN: Objection. Leading. 

PRESIDING BOARD MEMBER BROWN: I'll sustain that 

23 objection. 

24 BY MS. O'DAY: 

25 Q. How would you characterize the r~ndition of the hill? 
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I think I have in the past. It was a total disaster. It 

was a mess. It was a mix of dead trees, well, trees and 

shrubs or whatever going in every direction possible, mixed 

in with live, growing shrubs. So it was a hellacious mess. 

Our whole objective, really, was just to basically get 

the trails so we could, you know, get down from the cabins 

to the beach where the trails were. But they were all now 

covered with dead snags and shrubs that were 12 feet high. 

Did you in any way direct Mr. Engle to denude the bank of 

all vegetation? 

No, not whatsoever. 

Did you direct him to cut all of the brush and trees on the 

bank down to the roots? 

No, not whatsoever. 

Did you direct any other person to cut the bank as he did? 

No, we did not. 

You didn't have any conversations with Casey Baisch about 

that, correct? 

No, not at all. 

And no conversations with Ben Engle? 

No, not at all. 

Were you aware while you were gone for that pretty much 

month of what was going on on your property, that the slope 

being denuded? 

From November to December, we were absolutely not aware. We 
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were pretty much -- we were at our daughter's in 

Connecticut. We were -- what can you say? It was back and 

forth between Virginia and our daughter's in Connecticut. 

And it really didn't even come on our minds. 

We were actually -- I don't want to say we didn't give 

any concentration to the effort, but we were really 

concentrating on the higher-cost effort. And the 

contracting we were doing was more of the barn and the solar 

energy, which there was a lot of e-mails on that traffic. 

When was it during that time that you had gone to Europe? 

Oh, boy. Europe was December. Right after Thanksgiving, I 

think it was, we went to Germany. 

So the period that you've testified that you were gone was 

November 23rd coming back December 13th. 

You were in Connecticut that whole time for 

Thanksgiving? Or were you also --

I believe we were in Connecticut for Thanksgiving. It's 

been awhile. Connecticut for Thanksgiving. And I think we 

left right after Thanksgiving, if I remember, like the day 

after, and flew to Germany because, as I stated before, we 

had lived in Germany for Department of Defense. 

And we spent a lot of time at the Christmas markets, 

and we hadn't been in many, many years and so we wanted a 

chance to go over and just do the Christmas markets. And 

then we returned December -- the first week of December. I 
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1 don't know an exact date off the top of my head. 

2 Q. Your previous testimony was you returned to the island on 

3 the 13th; is that correct? 

4 A. Yeah. We would have returned to Connecticut about 

5 December 3rd, yeah. We were with our daughter in 

6 Connecticut. And then I believe we flew from there straight 

7 to the island. 

8 Q. Did you pay Mr. Enqle and his crew based on hourly time and 

9 materials? 

10 A. Yes, we did. Looking back, I wish we had kind of paid more 

11 for the job. But, no, we did pay hourly. And, yeah, it 

12 was quite -- when we finally -- you know, not knowing and 

13 seeing the hill, we really didn't -- like I said earlier, it 

14 started out very slow. Between the November visit and the 

15 December visit is when I think the majority of the work 

16 occurred. And the bill definitely was extremely high. 

17 Q. How much did Mr. Enqle charqe you for his work? 

18 A. I think total was upward around $50,000, I think, for the 

19 whole job. 

20 Q. When you say, "the whole job," is that including monies that 

21 you would have spent for the September poplars? 

22 A. Yes. That also included the poplars. I'm sorry. Yes, it 

23 did. 

24 Can I mention one thing on the poplars that was said 

25 earlier? A-20 
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Sure. 

Okay. There was mention of the poplars being up on the -

by the barn or whatever. The poplars were not there. The 

poplars actually were chipped, and the stumps were ground 

down. We were in the newspaper for what was around the 

barn. 

But it was actually, basically, a whole bunch of junk, 

mostly blackberry bushes and a few very small trees that 

were up against the barn. And we had to paint the barn and 

redo the barn and put the solar on the barn. And so 

basically they just had cleared. 

And also, we had piles of I think we had a pile of 

six engines out there. And we had probably 20 barbecues 

that were out there. Just lots of junk over the years that 

they had just discarded around the barn. You couldn't even 

get to the barn. It was all just bushes. So that pile was 

just the bushes. And then we had separated the metal and 

the engines and all that, so. 

Okay. So it's your testimony that the pile that was 

referred to earlier of brush out by the barn was not any of 

the trees, as far as you know --

It had nothing to do 

taken from the bank? 

Yeah. It had nothing to do with the bank, no. 

Yes. Now please expand on that, that you said that that's 
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what was shown in the paper. What are you talking about 

there? 

Sharon Kivisto who runs the -- I don't want to say paper, 

but she runs an online news blog or whatever. Basically 

that was -- she had put that in there with the pictures of 

the bank, meaning that basically we had, you know, denuded 

the bank, and we piled this pile up by the barn. And it was 

totally false. 

Do you feel that you've been treated by the press -- treated 

fairly by the press? 

Oh, treated very poorly by the press. 

And that was on a local basis. How about was there a press 

release issued by Ecology in this matter? 

Ecology, I believe, in my opinion or whatever, and probably 

in a lot of the things that have come out, stated a lot of 

wrong facts in the press release. We had provided, as they 

asked us for, a press release. As a matter of fact, I think 

we spent -- they only gave us two days, I think. 

We provided a press release, which they never put in or 

whatever. I guess if you say you don't agree, then they 

don't put your press release in, from what I understand. 

So basically that press release went out to KOMO. It 

went out to KING. I mean, it went out to all the news 

media, and also -- I don't know his name -- from Bellingham 

or whatever. But he was actually interviewing other press 
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too and saying all the -- how we had prior knowledge and how 

we did all this. Basically, things that have kind of 

changed now, but -- in his view, I think. 

Let's back up. Back up. Back up. There was some initial 

press when this first happened in December of 2013, right? 

Yes. 

And that was local press, correct? 

Yes, it was. 

All riqht. And Ecoloqy didn't issue a press release until 

July of 2014 when they issued their notice of penalty, 

riqht? 

Yes. That is true, yes. 

Okay. Had thinqs calmed down in your world up until the 

time when they issued the notice of penalty in July of 2014? 

In the local world, yes. Definitely they calmed down a 

little bit. And it definitely spun back up again. 

So alonq with the notice of penalty, the Department of 

Ecoloqy issued a press release; is that true? 

Oh, yes. By far. 

And what you were testifyinq to a minute aqo -- let me see 

if I can clarify this for the Board -- is Ecoloqy sent a 

draft press release to you and your representatives two days 

before it was issued, correct? 

Yes. Asking us -- we had like a day to-input. 

And had a day to comment or provide some sort of a quote, 
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right? 

Yes. 

And did your representatives do that? 

Yes, absolutely. 

And did Ecology include that quote or that statement that 

your representatives had prepared in their press release? 

Not one bit of it. 

So did you personally -- do you know that that press release 

was then issued massively to all the media in the Greater 

Puget Sound area? 

Yes, it was. 

And it was in the Seattle Times, on NPR, KING, KIRO, KOMO, 

right? 

Actually, we even had our friends in Virginia e-mail us 

saying, "I saw you on the news." 

How did you feel about that? 

I felt pretty bad considering I knew what happened for me. 

I just felt like, you know, basically, you know, nobody 

really even asked -- they went forward without even asking 

what happened, and they went out and issued a press release. 

And they didn't even want to print our side because it 

was opposed to their side. And from what I heard later was 

they never print the other side if you're opposed. 

Did you feel vilified? 

Oh, by far, yes. Still do. 
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THE WITNESS: Want me to use a different color? 

MS. O'DAY: Wait, wait, wait, wait. 

THE WITNESS: Okay. 

PRESIDING BOARD MEMBER BROWN: Do you want a blue 

Sharpie? 

THE WITNESS: Thank you. 

So from our great room, which is here, just the front right 

here. So I would say the view would probably be somewhere 

in this zone. And our bedroom over here. And we have a 

little tiny deck on top of it. So this is an entertainment 

area, you might want to call it or whatever. So that would 

12 be about right there (marking) . 

13 BY MS. O'DAY: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Put "view" in there. 

Put view. And then, basically the Olympics are here I think 

(indicating) 

So your living room faces the Olympics, which are not over 

the cleared area, right? 

Not whatsoever, no. 

Mr. Honeywell, first of all, your veracity has been 

questioned. Did you have a security clearance in the 

Department of Defense? 

Yes, I did. 

Do you consider yourself an honest person? 

Oh, yes. Like I said, my security clearance was at a level 
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that I was even limited on parking ticket. So I only had --

On what? 

Parking tickets. So I was only allowed so many parking 

tickets. So, yes, I had one speeding ticket in my life, and 

I think I had two parking ticket. 

Do you have any reason to have lied or fibbed or changed the 

truth in any way in this proceeding? 

Not whatsoever. 

Isn't it true that you, through my office, have asked 

Mr. Stockdale and DOE on numerous occasions to visit the 

site, and they haven't come? 

Yes, we have. 

And you haven't refused access to Mr. Stockdale, have you? 

No. Not Mr. Stockdale, no. 

Just Mr. Anderson? 

Right. 

And wasn't the pretense of the June 10th site visit in 2014 

to "Come and join us, to cooperate, and look at the site and 

see what could be done to restore it"? 

Absolutely. Like I said, we tried in every way possible to 

work with them only to have them turn around and, basically, 

bite us. 

So what we found out during this proceeding and in the 

discovery is that that June 10th visit was really a visit by 

Mr. Anderson and Mr. Gresham to count stumps for the 
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violation that was coming up? 

MS. WOLFMAN: Objection. Argumentative and 

leading. 

PRESIDING BOARD MEMBER BROWN: I'll sustain that. 

5 BY MS. O'DAY: 

6 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You had some problems with water on your property earlier 

this year, didn't you? Or earlier this summer? 

Yes. It's a battle, yes. 

And didn't you have to drill a new well in order to get 

water to serve your property? 

Yes, we did. We went from 6 gallons per minute down to 0.6. 

And, yes, we did. It's a dry summer. 

Okay. So you haven't got any water applications at the 

house yet or water abilities within several hundred feet of 

the slope, do you? 

No, we do not. 

But is it your intent to replant and water and keep this 

slope alive as required by the restoration plan? 

Yes, absolutely. We're planning on replanting, as Thor 

indicated, our biologist, and also Mike, as well, we're 

planning on replanting the second it starts you know, 

probably September or October, whenever we get the rain 

season. And replanting back to a hundred percent. And then 

once the dry season comes up, then we'll tackle it once we 

get water a little closer. 
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I. 

DOE DISTORTS THE FACTS 

All throughout this long proceeding, the Honeywells have 

admitted that the clearing of their slope was a single mistake and 

they regret it happened. They have been honest, forthright and 

apologetic. The response they have gotten from the Department of 

Ecology is to be figuratively slapped around, vilified and used as a 

poster child for irresponsible behavior. 

The Honeywells directive to their contractor was not followed. 

Dave Honeywell asked Mr. Engle to "clean-up the hillside, remove 

any old trails, and return the hillside to a natural appearance". CAPR 

1913. Rather than follow directions, the contractor denigrated the 

slope by cutting down all the bushes to ground level while the 

Honeywells were off-island - between November 23, 2013 and 

December 13, 2013. TR Honeywell 956. Notably, there was no 

grading, no root removal or plant destruction - thus thankfully the 

majority of the bushes and small trees regenerated on their own. 

There was clearing but no soil disturbance involved in this incident. 

The contractor lit several small brush fires, for which he had a burn 

permit, yet DOE urges the reader to believe the entire slope was set 

ablaze, which is not truthful. The Honeywells are not trying to excuse 



what happened, but offering an honest answer. Rather than provide 

technical assistance, which is what DOE proposed to do, (TR 

Anderson 345, TR Fritzen 202 et seq.) DOE tried to pull a power play 

and pound the previously innocent landowners with exaggerations 

which led to an unprecedented shoreline fine. 

DOE asserts that the Honeywells received a great monetary 

benefit from the clearing. Not true. The Honeywells have recently 

built their new home, 200' landward of the shoreline. The home faces 

southwest - towards Victoria, Canada and the Olympic Mountains, 

and not northwest, which is the location of the clearing. Compare 

CABR 1740, 1774, 1777. The oversized Exhibit 41 - on file with the 

Court, contains a view corridor hand drawn in at hearing with blue 

sharpie. TR Honeywell 1043. The only rooms with even a remote 

view over the cleared area are the spare upstairs bedroom, and an 

office. TR Honeywell 1041-1042. The slope in front of the 

Honeywell's home is naturally kept free of growing brush and small 

trees - due to the high prevailing winds coming from the southeast. 

CABR 17 40 upper and lower photographs. The clearing was not 

ordered for any monetary gain and was not done in the primary view 

corridor. 
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DOE disputes the premise that the Honeywells were not 

vilified by Ecology in the news. But a review of Dave Honeywell's 

testimony will confirm to the reader how Ecology treated these 

landowners. DOE officials issued a one-sided press release, which 

was blasted out to all the northwest regional media, including 

television and radio stations, mislabeling the incident as an 

intentional "clearcut" of an entire shoreline property. TR Honeywell 

963 - see attached. 

II. STATE SHOULD DEFER TO SAN JUAN COUNTY 

San Juan County cited the Honeywells and the contractor on 

February 6, 2014 for failure to adhere to the Clearing and Grading 

standards contained in SJCC 18.50.060A. CAPR 1912-1913. 

SJCC 18.50.060A reads as follows: 

Clearing and grading activities are allowed only if: (1) 
associated with an approved shoreline development; 
(2) conducted only landward of a required building 
setback from shorelines; and (3) disturbed areas not 
converted to another use within one year are replanted 
with native species. Replanted areas shall be 
maintained so that the vegetation is fully reestablished 
within three years of planting. 

B. Normal nondestructive pruning and trimming of 
vegetation for maintenance purposes is not subject to 
these clearing and grading regulations. In addition, 
clearing by hand-held equipment of invasive nonnative 
shoreline vegetation or plants listed on the state 
noxious weed list is allowed, provided native 
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vegetation is promptly reestablished in the disturbed 
area. 

The Department of Ecology admitted that the County 

would and did take the lead on the citation to the Honeywells. San 

Juan County did indeed take the lead, and issued a $1,000 fine to 

the Honeywells and a separate $1,000 fine to contractor Ben Engle 

for violation of SJCC 18.50.060A. The NOV issued by the County 

also lists the penalties for noncompliance - noting that under SJCC 

18.100.130 additional fines could be and would be levied if there was 

non-compliance. Ecology ignored local code penalty provisions and 

instead forged ahead with their own penalties, citing not only a 

violation of the county shoreline clearing and grading standards, but 

also of the county shoreline residential standards. 

This is the same Department of Ecology which quotes In re 

Sehome, 127 Wn.2d at 780, 903 P.2d 443 (1995): 

"In interpreting a statute, we accord great weight to the 
contemporaneous construction placed upon it by 
officials charged with its enforcement, especially where 
the Legislature has silently acquiesced in that 
construction over a long period". 

Ecology afforded no weight to the County interpretation 

of its own regulations. The SHB also afforded no weight to the 

County interpretation of its own regulations. Ecology expanded the 

scope of the violations, when it issued its Shoreline NOP for violation 
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of not only the County clearing and grading standards (18.50.060) 

but also of the shoreline residential development standards, which 

the appellants now acknowledge required a tree removal plan for 

trees. SJCC 18.50.3308(8). The Honeywells did not submit a tree 

removal plan for the activity of their contractor - but then the 

Honeywells had no idea the contractor was going to clear the slope. 

Ill. FRANK IS WRONG 

The Department of Ecology argues that it relied upon Frank v 

Ecology, SHB 11-003 (2011) to support its position that a penalty 

greaterthan $1,000 is appropriate under RCW90.58.210(2). But the 

Frank case is wrong and must be overturned by the court. First of 

all, in Frank, which is the same as the Liberty Lake case referred to 

by DOE, the violator received notification in 2007 that under the local 

Spokane shoreline code, he could not cut down trees within 50' of 

the shoreline. He cut again in 2010 and again in 2011. 

There is no evidence of a prior history of violations by 
these Petitioners, and Ecology did not base the penalty 
amount upon the tree removal in 2007. The Board 
concludes, however, that the tree removal in 2007 put 
Mr. Frank on notice that trees were not to be cut in the 
50 foot buffer. The violation is made much more 
serious because of the earlier warnings from both the 
County and Ecology that there was a buffer 
requirement, and that an arborist should be brought in 
to assess the condition of the trees before removal. 
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Despite the earlier Stop Work Order and Notice of 
Correction, project managers did not secure a survey 
before proceeding with the very conduct that was of 
concern to regulatory agencies. These earlier warnings 
were ignored, not communicated, or forgotten, and 
project managers proceeded without regard to well
established shoreline buffer requirements. An arborist 
was brought in only after the fact and to support the 
appeal of the penalty, not to assess the best method of 
pruning and tree removal. This aspect of the case is 
the most troubling, and convinces the Board that the 
amount of penalty should reflect the seriousness of 
those actions and disregard of earlier regulatory 
efforts. 

JIM FRANK v. DEPARTMENT OF ECOLOGY, 
RESPONDENT, SHB 11-003 (2011) 

Secondly, Ecology originally penalized Mr. Frank $15,000, 

which also appeared to be an arbitrary amount picked from the sky. 

The Board recognized this, at least, and adjusted the penalty 

downward. 

Having imposed a $15,000 penalty with little effort to 
confirm the extent of the violation, the Board concludes 
that Ecology failed to consider all relevant 
circumstances in setting the penalty, and did not set 
the sanction commensurate with the seriousness of the 
violation, or in a manner necessary to secure future 
compliance. While the Board concludes that some 
amount of a penalty is merited in order to deter future 
violations and promote compliance, both by the parties 
to this case, and others who may wish to pursue 
shoreline development without compliance with SMP 
requirements, the $15,000 penalty is too high and must 
be adjusted downward, significantly. 
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The Board found substantial evidence that Frank removed 

two large trees in the prohibited setback area, but imposed a fine of 

$3,000 for the two trees without explanation. Again, this was an 

incorrect legal interpretation of state law and the associated 

regulations. The Frank decision was a mistake. It was not appealed 

to court and should not be used as precedence for this court, DOE, 

or the Shorelines Hearings Board. 

IV. THERE WAS NO INDICATION HONEYWELLS 
WOULD BE REPEAT VIOLATORS 

The Honeywells have previously cited cases to argue that a 

civil penalty allowed under State law should not be used to deter 

others. If it is, the penalty becomes more punitive and criminal in 

nature, rather than a civil fine. In the Frank case, the Board made a 

point of saying how Mr. Frank was well aware of the cutting 

prohibition, yet he forged ahead and disregarded an order. To the 

contrary, there is no indication, no whit of evidence to even suggest 

that the Honeywells would or could be future violators. Ecology even 

underscores this point, on page 7 of its brief, when it brings up the 

fact that the Honeywells subsequently applied to the County for 

permission to clean up the trails and old road to the beach. CABR 
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1957-1962. The Honeywells were now well aware of the necessity 

of adhering to code provisions. 

During the SHB proceedings, Ecology called San Juan 

County Enforcement Officer Chris Laws to the stand. Mr. Laws was 

questioned about the violation and about whether or not the 

Honeywells were cooperative and followed all directives. Mr. Laws 

confirmed that the BMP's were in place the Monday after the Friday 

incident. TR Laws 567. He testified that throughout the entire county 

involvement with the Honeywells as a code enforcement officer they 

complied with his directives. TR Laws 570. "All the applications that 

I requested were put into place and appeared to have been put into 

place properly". TR Laws 571. Mr. Laws then testified that he was 

informed early on that the Honeywells were "shocked at (what 

happened) and want to cooperate" and that nothing in his 

investigation initially or subsequent to that time changed his opinion. 

There was no danger of Dave and Nancy Honeywell doing this again. 

DOE Shoreline Planner Bob Fritzen testified that the large fine 

imposed upon the Honeywells was "to keep the next guy from doing 

it". TR Fritzen 215. Mr. Fritzen, whose base of operations is the 

NWRO in Bellingham, and who is the DOE planner in charge of San 

Juan County testified that he did not think the Honeywells were going 
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to come back and violate again. TR Fritzen 215. He testified that 

this was only one violation and the violation was not ongoing. TR 

Fritzen 214. He further testified that he had no evidence that Dave 

and Nancy Honeywell would be repeat violators. TR Fritzen 215. He 

was not the DOE representative who advocated fining the 

Honeywells TR Fritzen 214. That came from DOE's Bellevue office. 

Despite this evidence from their own witness, Ecology now 

tries to turn around and state the exorbitant penalty "ensures that 

any subsequent tree removal activities contemplated by Orea 

(Honeywell) will be lawfully conducted". (Page 36 Responsive Brief). 

There is nothing in the record to support this statement. 

V. SHB JUSTIFICATION OF PENALTY IS OUT OF SYNC 
WITH THE LAW 

90.58.210. Court actions to ensure against conflicting 
uses and to enforce--Civil penalty--Review 

(1) Except as provided in RCW 43. 05. 060 [emphasis 
added] through 43.05.080 and 43.05.150, the attorney 
general or the attorney for the local government shall 
bring such injunctive, declaratory, or other actions as 
are necessary to ensure that no uses are made of the 
shorelines of the state in conflict with the provisions 
and programs of this chapter, and to otherwise enforce 
the provisions of this chapter. 

(2) Any person who shall fail to conform to the terms of 
a permit issued under this chapter or who shall 
undertake development on the shorelines of the state 
without first obtaining any permit required under this 
chapter shall also be subject to a civil penalty not to 
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exceed one thousand dollars for each violation. Each 
permit violation or each day of continued development 
without a required permit shall constitute a separate 
violation. 

WAC 173-27-280 Civil Penalty 

(1) A person who fails to conform to the terms of a substantial 
development permit, conditional use permit or variance issued under 
RCW 90.58.140, who undertakes a development or use on 
shorelines of the state without first obtaining a permit, or who fails to 
comply with a cease and desist order issued under these regulations 
may be subject to a civil penalty by local government. The 
department may impose a penalty jointly with local government, or 
alone only upon an additional finding that a person ... : 

( d) Has a probability of causing more than minor 
environmental harm; 

(2) In the alternative, a penalty may be issued to a person by the 
department alone, or jointly with local government for violations 
which do not meet the criteria of subsection (1 )(a) through (e) of this 
section, after the following information has been provided in writing 
to a person through a technical assistance visit or a notice of 
correction: 

(a) A description of the condition that is not in compliance 
and a specific citation to the applicable law or rule; 

(b) A statement of what is required to achieve compliance; 

(c) The date by which the agency requires compliance to 
be achieved; 

( d) Notice of the means to contact any technical 
assistance services provided by the agency or others; 
and 
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(e) Notice of when, where, and to whom a request to 
extend the time to achieve compliance for good cause 
may be filed with the agency. 
Furthermore, no penalty shall be issued by the 
department until the individual or business has been 
given a reasonable time to correct the violation and has 
not done so. 

(3) Amount of penalty. The penalty shall not exceed one thousand 
dollars for each violation. Each day of violation shall constitute a 
separate violation. 

(4) Aiding or abetting. Any person who, through an act of commission 
or omission procures, aids or abets in the violation shall be 
considered to have committed a violation for the purposes of the civil 
penalty. 

(5) Notice of penalty. A civil penalty shall be imposed by a notice in 
writing, either by certified mail with return receipt requested or by 
personal service, to the person incurring the same from the 
department and/or the local government, or from both jointly. The 
notice shall describe the violation, approximate the date(s) of 
violation, and shall order the acts constituting the violation to cease 
and desist, or, in appropriate cases, require necessary corrective 
action within a specific time. 

Both the statute and the regulation limit a penalty for a 

violation to $1,000. How can the state, which acknowledges the fine 

was not imposed for multiple days, justify the imposition of a fine in 

excess of $1,000 by claiming the violation was particularly 

egregious? The four corners of the law require the imposition of no 

more than a $1,000 fine for "each violation". RCW 90.58.210(2). The 

Honeywells did not violate a permit, because there was no permit. 

They violated the clearing standards contained in the SMP by 
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removing trees in the shoreline without a permit. The qualification 

line in the statute clarifies that each day of continued development 

without a permit is to be considered a separate violation. The statute 

does not say that if DOE finds the violation to have caused 

environmental harm, it can impose a fine greater than $1,000. That 

particular clause only allows the state to impose a separate fine. 

Ecology is bound by the confines of the law. 

If a state governmental agency is allowed to expand its 

powers to stretch the law, where would it stop? 

VI. SHB CANNOT IGNORE STATUTORY DUE PROCESS 

This appeal does not contain a constitutional claim. That does 

not prevent the court from applying the basic constitutional tenet of 

procedural due process to the facts of this case. The SHB affirmed 

a $55,000 penalty imposed by DOE - not for the number of days of 

a violation - but for the cutting down of "eighty trees". The statute 

requires notice first and caps the penalty at $1,000. Things would 

be different if Honeywells were warned or told to stop and did not. 

That was simply not the case. 

Most importantly, the statute (RCW 43.05.060 by and through 

90.58.210) requires notice and an opportunity to cure. Due process 

is built in to the fining statute which dictates that if Ecology "becomes 
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aware of conditions that are not in compliance with applicable laws 

and rules ... ", which is what happened, then before DOE is legally 

allowed to issue a fine, it must issue a Notice of Correction. 

RCW 43.05.060 

(1 ): If in the course of any site inspection or visit that is 
not a technical assistance visit, the department of 
ecology becomes aware of conditions that are not in 
compliance with applicable laws and rules enforced by 
the department and are not subject to civil penalties as 
provided for in RCW 43.05.070, the department may 
issue a notice of correction to the responsible party that 
shall include: 

(a) A description of the condition that is not in 
compliance and the text of the specific section 
or subsection of the applicable state or federal 
law or rule; 
(b) A statement of what is required to achieve 
compliance; 
(c) The date by which the department requires 
compliance to be achieved; 
(d) Notice of the means to contact any technical 
assistance services provided by the department 
or others; and 
(e) Notice of when, where, and to whom a 
request to extend the time to achieve 
compliance for good cause may be filed with the 
department. 

(2) A notice of correction is not a formal enforcement 
action, is not subject to appeal, and is a public record. 

(3) If the department issues a notice of correction, it 
shall not issue a civil penalty for the violations identified 
in the notice of correction unless the responsible party 
fails to comply with the notice. 
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The law states that a civil penalty may not be issued unless 

the responsible party fails to comply. But the Department of Ecology 

DID issue a Notice of Correction, CABR 1893-1894, which was 

presented as a DOE exhibit at the SHB hearing (R-19). And the 

Honeywells DID comply. There is no assertion that they did not. 

Under RCW 43.05.060, DOE was not entitled to even issue a fine in 

the first place. 

The statute allows the state to fine a violator every day the 

violator continues an incident, when the violator was given notice to 

stop and does not. The statute does not allow the state to arbitrarily 

fine a violator for the number of trees, or number of bushes cut over 

some period of time without notice and an opportunity to cure. A fine 

greater than $1,000 would have been appropriate only if Honeywells 

had continued to work after being shut down. The SHB affirmation 

of a $55,000 fine was contrary to law. 

Ecology argues that it is exempt from the rule of law under 

RCW 43.05.070 which states that DOE may issues a civil penalty 

without first issuing a Notice of Correction if the violation "has a 

probability of causing more than minor environmental harm". So an 

analysis is necessary. In the first place, Ecology did issue a Notice 

of Correction, on December 31, 2013. CABR 1893. Secondly, this 
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particular infraction was over. Unlike the dangerous waste statute 

(RCW 70.105) or the Air Pollution statute (RCW 70.94) or even the 

Water Quality Statute (RCW 90.48), this was not a situation where 

additional ongoing harm was imminent. Industries involved in 

activities that may cause ongoing harm to the environment - are 

wholly inapposite to the situation at bar. The violation at the 

Honeywell site was over. The DOE penalty was issued seven 

months after the incident. CABR 1923. There was no probability 

that there would be any additional activities that could cause ongoing 

harm to the environment because the action was over. 

VII. OTHER STATUTES ARE INSTRUCTIVE 

a. Water Quality Statute. RCW 90.48 

Earlier in this case, the Honeywells were also arguing that the 

PCHB erred by affirming water quality penalties imposed on them. 

Those penalties have now been dismissed. The subject water 

quality statute, i.e. RCW 90.48.144 also contains the caveat that a 

Notice of Correction must be issued and noncompliance with the 

Notice and directive must be found before a penalty is issued. 

Nevertheless, 90.48.144 allows a fine "up to ten thousand dollars": 
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Except as provided in RCW 43. 05. 060... [emphasis 
added] 

(3) Violates the provisions of RCW 90.48. 080, or other 
sections of this chapter or chapter 90. 56 RCW or rules 
or orders adopted or issued pursuant to either of those 
chapters, shall incur, in addition to any other penalty as 
provided by law, a penalty in an amount of up to ten 
thousand dollars a day for every such violation. Each 
and every such violation shall be a separate and 
distinct offense, and in case of a continuing violation, 
every day's continuance shall be and be deemed to be 
a separate and distinct violation. Every act of 
commission or omission which procures, aids or abets 
in the violation shall be considered a violation under the 
provisions of this section and subject to the penalty 
herein provided for. The penalty amount shall be set in 
consideration of the previous history of the violator and 
the severity of the violation 's impact on public health 
and/or the environment in addition to other relevant 
factors. The penalty herein provided for shall be 
imposed pursuant to the procedures set forth in RCW 
43.218.300. 

Unlike the SMAstatute, which limits the fine to $1,000 per day, 

this pollution statute allows Ecology to use its discretion to penalize 

a violator who does not comply a fine of up to $10,000 for each day 

a violation continues. See DOE v. Ketron Island Enterprises, Inc., 

94 Wn.App. 236, 971 P.2d 948 (1999), which affirmed multiple fines 

for ongoing and repeat disposal of raw sewage from a plant into the 

sea. Under RCW 90.48, the state can use its discretion to fine an 

amount between $1.00 and $10,000- under the SMA it cannot-the 

limit is $1,000 per day of violation. 
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b. Hazardous Waste. RCW 70.105.080; 

(1) Except as provided in RCW 43.05.060 
[emphasis added] through 43. 05. 080 and 43. 05. 150, 
every person who fails to comply with any provision of 
this chapter or of the rules adopted thereunder shall be 
subjected to a penalty in an amount of not more than 
ten thousand dollars per day for every such violation. 
Each and every such violation shall be a separate and 
distinct offense. In case of continuing violation, every 
day's continuance shall be a separate and distinct 
violation. Every person who, through an act of 
commission or omission, procures, aids, or abets in the 
violation shall be considered to have violated the 
provisions of this section and shall be subject to the 
penalty herein provided. 

See K.P. McNamara Nw., Inc. v. State, Washington 
Dep't of Ecology, 173 Wn.App. 104, 292 P.3d 812 
(2013). Corporate officer of a plastic factory failed to 
comply with Notice of Correction and cited for two 
violations of inappropriate disposal of five shipments of 
state-only toxic, dangerous waste. $20,000 fine. 

c. Solid Waste Facility Pollution. RCW 70.95. Generally, a 

permit is required in order to operate a solid waste handling facility. 

RCW 70.95.170. But exceptions exist for those engaged in certain 

recycling activities. RCW 70.95.305. One who is exempt may still be 

liable for a civil penalty up to $1,000 per day under RCW 70.95.315. 

(1) The department may assess a civil penalty in an 
amount not to exceed one thousand dollars per day per 
violation to any person exempt from solid waste 
permitting in accordance with RCW 70.95.205, 
70.95.300, 70.95.305, 70.95.306, or 70.95.330 who 
fails to comply with the terms and conditions of the 
exemption. Each such violation shall be a separate and 
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distinct offense, and in the case of a continuing 
violation, each day's continuance shall be a separate 
and distinct violation. The penalty provided in this 
section shall be imposed pursuant to RCW 
43.218.300. 

This statute allows DOE to impose penalties for those who fail 

to comply. In the present case, the Honeywells did not fail to comply. 

d. Air Pollution. RCW 70.94.431 

(1) Except as provided in RCW 43.05.060 [emphasis 
added] through 43.05.080 and 43.05.150, and in 
addition to or as an alternate to any other penalty 
provided by law, any person who violates any of the 
provisions of this chapter, chapter 70.120 RCW, 
chapter 70.310 RCW, or any of the rules in force under 
such chapters may incur a civil penalty in an amount 
not to exceed ten thousand dollars per day for each 
violation [emphasis added]. Each such violation shall 
be a separate and distinct offense, and in case of a 
continuing violation, each day's continuance shall be a 
separate and distinct violation. 

Again, a per day violation of up to ten thousand dollars per 

day is allowed under the law, clearly contemplating that additional 

fines can be imposed on those who ignore orders and directives. 

The Clean Air Act also establishes criminal penalties for violators, 

unlike the SMA. Under the civil penalty provisions, like the SMA 

provisions, the agency has no authority to issue a penalty until the 

violator has been given a Notice of Correction and does not correct. 
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Nor does Ecology have the right to issue multiple fines for a 

single violation. In Kaiser Aluminum Corporation v. PCHB, 33 

Wn.App. 352, 654 P2d 723 (1982) Kaiser challenged the affirmation 

by the PCHB of five separate civil penalties for claimed violation of 

PSAPCA regulations, due to the escape of a substantial amount of 

alumina. The Court invalidated the regulation allowing the agency to 

impose multiple penalties for a single act, stating" the emission, and 

not the harm it may cause, (which ) is the violation. If the Legislature 

meant otherwise, it would have said so." Id. In the present case, it 

is not the regulation which is in conflict with the statute, it is the 

improper application of the statute which is conflict with the 

Legislation. 

VIII. STATUTORY INTERPRETATION 

When the legislature enacted the Regulatory Reform Act, 

Laws of 1995, Ch. 403, a degree of uniformity was included in the 

civil penalty statutes. The provision added to existing laws in 1995 

insured that the arbitrary imposition of penalties would not take place. 

Absent a notice to correct followed by noncompliance, the agency 

simply does not have the authority to impose any fines. And the fines 

are limited. These are the reigns put on the Department of Ecology 

by the legislature. 
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All available evidence points to the fact that the intent of the 

legislature is and remains to allow the imposition of penalties for 

repeat violators. There are no provisions in the water quality statute 

to allow an agency to fine for how many pieces of garbage are thrown 

into the bay, or to fine by the gallonage of sewage released into the 

water. There are no provisions in the air pollution laws that allow 

penalties based on the number of particulates released by the 

violator into the air. 

If the legislature had intended to allow an agency to fine a 

shoreline violator for the number of bushes taken out on a slope or 

for every pint of oil released into the bay, it would have said so. 

Instead the legislature stated that "each day of continued 

development without a required permit shall constitute a separate 

violation". If a violator has no notice, how can the department justify 

the imposition of a separate fine for the taking of each tree? 

Ecology argues that its implementing rules allow the penalty: 

citing WAC 173-27-260: 

The choice of enforcement action and the severity of 
any penalty should be based on the nature of the 
violation, the damage or risk to the public or to public 
resources, and/or the existence or degree of bad faith 
of the persons subject to the enforcement action. 
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This regulation does not justify Ecology taking action 

expanding the scope of the law. The four corners of RCW 

90.58.210(2) limit a shoreline penalty to $1,000 for each violation. It 

does not give the agency authority to expand a penalty beyond 

$1,000. 

"Certain well settled principles govern the scope of an 

administrative agency's rule-making authority. First, an agency has 

only those powers either expressly granted or necessarily implied 

from statutory grants of authority. Anderson, Leach & Morse, Inc. v. 

State Liquor Control Bd., 89 Wn.2d 688, 694, 575 P.2d 221 (1978). 

Second, an agency does not have the power to promulgate rules that 

amend or change legislative enactments. Fahn v. Cowlitz County, 

93 Wn.2d 368, 383, 610 P.2d 857 (1980). Third, rules may " 'fill in 

the gaps' " in legislation if such rules are "necessary to the 

effectuation of a general statutory scheme." Hama Hama Co. v. 

Shorelines Hearings Bd., 85 Wn.2d 441, 448, 536 P.2d 157 (1975). 

Fourth, administrative rules adopted pursuant to a legislative grant 

of authority are presumed to be valid and should be upheld on judicial 

review if they are reasonably consistent with the statute being 

implemented. Fahn, 93 Wn.2d at 374, 610 P.2d 857 (1980). Fifth, a 

party attacking the validity of an administrative rule has the burden 
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of showing compelling reasons that the rule is in conflict with the 

intent and purpose of the legislation. Weyerhaeuser Co. v. 

Department of Ecology, 86 Wn.2d 310, 314-17, 545 P.2d 5 (1976)." 

ASARCO, Inc. v. Puget Sound Air Pollution Control Agency, 51 

Wn.App. 49, 53, 751 P.2d 1229, 1231-32 (1988). The Department of 

Ecology had no authority to either promulgate or interpret a rule to 

change or expand state law. 

IX. CONCLUSION 

It was legal error for the Shorelines Hearings Board to affirm 

a $55,000 penalty imposed by the Department of Ecology against 

Dave and Nancy Honeywell. The appellants have met their burden 

to show that the actions of the state were arbitrary and capricious, 

that DOE erroneously applied the law, and the Board erroneously 

interpreted the law. A fine of this magnitude exceeds the scope of 

Ecology's authority. If the agency wants to change the law, it should 

lobby the legislature. 

()\~ 
Dated this~ day of October 2016. 
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X. APPENDIX 

RCW 43.05.060 
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43.05.060. Department of ecology--Notice of correction 

(1) If in the course of any site inspection or visit that is not a technical assistance visit, 
the department of ecology becomes aware of conditions that are not in compliance with 
applicable laws and rules enforced by the department and are not subject to civil 
penalties as provided for in RCW 43.05.070, the department may issue a notice of 
correction to the responsible party that shall include: 

(a) A description of the condition that is not in compliance and the text of the 
specific section or subsection of the applicable state or federal law or rule; 

(b) A statement of what is required to achieve compliance; 

(c) The date by which the department requires compliance to be achieved; 

(d) Notice of the means to contact any technical assistance services provided by 
the department or others; and 

(e) Notice of when, where, and to whom a request to extend the time to achieve 
compliance for good cause may be filed with the department. 

(2) A notice of correction is not a formal enforcement action, is not subject to appeal, 
and is a public record. 

(3) If the department issues a notice of correction, it shall not issue a civil penalty for the 
violations identified in the notice of correction unless the responsible party fails to 
comply with the notice. 

Credits[1996 c 206 § 3; 1995 c 403 § 607.] 
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12/31/2013 LETTER FROM 
DEPARTMENT OF ECOLOGY 
{NOTICE OF CORRECTION) 
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'\ 

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

BelDflfJham Field Office • '1440 1<1' street Suite 102 • Be/Ongham, Wa~hingtO{I 98225 

{360) 71~5200 • FAX (360) 715-5225 

December 31, 2013 

CERTIFIED MAIL 
7Q12 3460 gggg 2854 2561 Corrected sent via email 

Mimi M. Wagner 
. Law Office of William j_ Weissinger 
425-B Caines st. 
Friday Harbor, WA 98250 

·' 

RE: CORREPTED Warning Letter - Violation of Washington state's Water Pollution 
Control Act (RCW 90.48.080 and RCWS0.48.160) at the Mar Vista Resort. Honeywell 
Pr~perty (Orea Dreams, LLC) on the W~tslde of San Juan Island ~ False Bay. 

Ms. Wagner: 

The Department of Ecology (Ecology) Is sending you this letter with the understanding that you 
and your firm are currently representing Orea Dreams, LLC with regard to the clearing activity 
that occurred In early December 2013 at Mar V1Sta Resort - Honeywell Property, on San Jua11 
Island's west side at False Bay. On December 16, 2013, Ecology recehied a complaint from San 
Lluan County In our Envlrpnmental Report Tracking System (ERTS #645792). The report alleged • 
clearing and burning of over an acre of shoreline vegetation down to .the wa1erline at the Mar 
~sta Resort - Honeywell Property. Ecology lnspec:ted the site from the water on December 19. 

This letter is to notify you that during Ecology's December 19 inspection at the Mar Vista Resort 
- HoneYwell Property the following violations of Washington state's Water Pollution Control Ad. 
(RC)N 90.48) were observed: 

• RCW·90.48.080...:. Discharge or placement of polluting materials Into waters pf the state. 
RCW 90.48.080 prohibits the discharge of organic matetial (slash from clearing, duff, 
soil, etc.) to surface waters of the state. 

• RCW 90.48 160 - Discharge of pollutants without a permit. RON 90.48.160 prohibits 
discharging stormwater associated with clearing actMties an acre or greater without an 
NPDES Construction Stonnwater General Permit. 

Given the rainy season, steep slopes, and proximity to marine waters Ecol~gy would like to 
ensure immediate and continued Implementation of a Stormwater Pollution Prev.entlon P.lan 
(SWPPP) plan until th1;1 site is permanently stablDzed. This plan will include .appropriate Best 
Management Practices (BMPs) to prevent sediment and organics from reaching marine waters. 
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Mar Vista Resort - Honeywell (Orea Dreams, LLC) 
Inspection Date: December 19, 2019 

! 

Petmit#:N/A 
Page2of2 

The proponent also needs to submit a Notice of Intent (NOi) to discharge stormwater under an 
NPDES Construction stormwater General Permit (CSGP). The NOi (application) and CSGP info 
can be found at: htto:l/www.ecy.wa.gov/proqrams/wg/stormwater/construction/. The NOi must 
be submitted to Ecology by close of business - January 10, 2014. · 

The violation(s) and failure to correct the violation(s) listed above may result In issuance of an 
administrative or~er and/or fivil penalties of up to $1.0,000 per day per violation. 

Plea~e contact me upon receipt· of this written warning to discuss the ESC plan and submittal of 
the NOi. I look forward to hearjng from you. · 

··Sincerely, 

Kurt Baumgarten 
Water Quality Specialist 
Bellingham Field Office 
Department of Ecology 

. KB:ll 

· Enclosures 

ec: Robert Fritzen, Ecology 
P.aul Anderson, Ecology 
Chris Laws, San Juan County 
Doug Thompson, DFW 
Bud Westcott, DNR 

cc: BFO Central Files 
BFO Reading Files 
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SHB HEARING TRANSCRIPT 
EXCERPTS: BOB FRITZEN, 

DEPARTMENT OF ECOLOGY 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

FRITZEN/CROSS BY O'DAY 

Page 202 

Mr. Anderson is not the shoreline planner. 

You told Chris Laws riqht after receivinq the ERTS back in 

December, I think it was 17th, 16th -- or probably 17th, 

that you were fine with the County handlinq compliance and 

that DOE would just offer any technical assistance regardinq 

restoration, riqht? 

Correct. 

Let's look at P-5. This is an e-mail from you to Doug 

Allen copyinq Stockdale and Baumqarten December 18th, 

correct? 

I just have pictures. Oh, P-5. 

MS. WOLFMAN: I'm sorry. It's in the -- yeah. 

THE WITNESS: I'm sorry. Can you repeat the 

14 question? 

15 BY MS. O'DAY: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You wrote this e-mail to Douq Allen, copied to Stockdale and 

Baumqarten, 12/18/13, riqht? 

Correct. 

And you iterated that "Erik," that's Erik Stockdale, "would 

like the County to take the lead on SMA issues and is 

offered our technical assistance in requirements and 

approval of a restoration plan," riqht? 

Correct. 

When did that chanqe? 

I don't know that it changed. In terms of -- I'm sorry. 
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1 

2 

3 Q. 

4 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 Q. 

18 

19 

20 A. 

21 

22 

23 

24 A. 

25 

O'DAY 

'-----
Page 203 

Let me back up. Are you talking about in terms of the 

restoration plan? 

Well, didn't, all through this process at least up unti1 you 

issued -- Ecology issued the NOP on 7/7/14, the County was 

considered the lead on the compliance issues; is that right? 

That was the understanding, the agreement we had made 

originally. Then when the penalties were issued, given the 

small amount of the penalty and the realization that we 

had -- the door had opened on issuing a larger penalty 

commensurate to the violation, that's when the conversation 

started in terms of greater involvement. And we did contact 

the County and let them know what we were doing. 

But you didn't do that. Or ecology didn't contact the 

County until approximately a week before the fines were 

issued on 7/7; isn't that true? 

I don't know. 

You didn't have any conversations with anybody at the County 

up until that time, did you? I mean, saying that we're 

going --

I contacted Chris --

PRESIDING BOARD MEMBER BROWN: Hold on. One at a 

time because it's hard for the court reporter. 

Go ahead with your answer. 

I had a conversation with Chris Laws alerting him to our 

greater involvement. I can't remember the date. 
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FRITZEN/CROSS BY O'DAY 

Page 204 

1 BY MS. O'DAY: 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

But it was just before the SEA penalties were issued; isn't 

that true? 

MS. WOLFMAN: Objection. Asked and answered. 

PRESIDING BOARD MEMBER BROWN: I'm going to 

overrule the objection and allow him to answer in 

relation to when the penalty was issued, if you know. 

I don't remember. 

PRESIDING BOARD MEMBER BROWN: All right. 

10 BY MS. O'DAY: 

11 

12 

13 

Q. So the County was initially to take the lead on shoreline 

restoration, riqht? 

MS. WOLFMAN: Objection. Mischaracterizes the 

14 evidence and the testimony. 

15 BY MS. O'DAY: 

16 

17 

18 

19 

Q. 

A. 

Well, who was to take the lead on SMA enforcement from the 

beqinninq? 

You said "restoration." Did you mean "enforcement"? 

PRESIDING BOARD MEMBER BROWN: Okay. So your 

20 question, Ms. O'Day? 

21 BY MS. O'DAY: 

22 

23 

24 

25 

Q. 

A. 

Was it aqreed in mid December 2013 that the County would be 

the lead on the enforcement provisions for the SMA 

violations? 

Yes. A-9 
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FRITZEN/CROSS BY O'DAY 

Page 214 

1 that an objection? 

2 MS. WOLFMAN: Well, I'm just asking her. She 

3 appears to be reading from the deposition, so I'd like 

4 to know the page number. 

5 MS. O'DAY: I'm reading from my notes, but I'm 

6 happy to tell you it's page 55, lines 14 to 18. 

7 PRESIDING BOARD MEMBER BROWN: Okay. So if you 

8 need to refer to the deposition. 

9 THE WITNESS: No. 

10 PRESIDING BOARD MEMBER BROWN: But I don't think 

11 there's been a question yet that he hasn't been able to 

12 answer. 

13 MS. O'DAY: Would you like me to repeat my last 

14 question? 

15 PRESIDING BOARD MEMBER BROWN: Please. 

16 BY MS. O'DAY: 

17 Q. Were you the one who advocated the fining of the Honeywells 

18 by Ecoloqy? 

19 A. No. 

20 Q. You testified at one point that there was only one 

21 violation. There was no thousand dollars per day because 

22 the violation was not ongoing? 

23 A. That was my understanding of the RCW, yes. 

24 Q. The final decision by Ecoloqy to issue the fine was made 

25 while you were on vacation in June of '14, correct? 
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1 A. Correct. 

2 Q. What do you recall your testimony was about the purpose of 

3 issuing a shoreline violation, a shoreline penalty? 

4 A. I probably said to keep the next guy from doing it. 

5 Q. As a disincentive for additional violations? 

6 A. That's one reason,.yes. 

7 Q. Was there any indication from any of the facts that you had 

8 in this case that the Honeywells were qoinq to be repeat 

9 violators? 

10 A. Sure. 

11 Q. There was? 

12 A. There was enough unknowns over time as the facts came out, 

13 and it was obvious somebody was lying. And so at that 

14 point, who is lying? Nobody to this day, as far as I know, 

15 has admitted cutting a tree down. So there's just 

16 speculation, it's just open -- you know, who knows what? So 

17 I wonder, you know. 

18 Q. You wonder if the Honeywells are qoinq to come back and 

19 violate aqain? 

20 A. No. You're right. I don't think that they're going to come 

21 back and violate again, but they're going to push it. 

22 Q. You don't have any evidence to show that they intended to be 

23 a repeat violator, do you? 

24 A. No. You're right. 

25 Q. Thank you. On P-35. P-35, are you there? 
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1 expanded scope of cross. 

2 PRESIDING BOARD MEMBER BROWN: All right. 

3 Ms. O'Day? 

4 MS. O'DAY: David Honeywell. 

5 

6 DAVID HONEYWELL, having been first duly sworn 

7 by the Court Reporter, appeared 

8 and testified as follows: 

9 

10 DIRECT EXAMINATION 

11 BY MS. O'DAY: 

12 Q. Would you please state your name and address for the record. 

13 A. David Eugene Honeywell, 1601 False Bay Drive, Friday Harbor, 

14 Washington 98250. 

15 Q. And tell us a brief synopsis of your career and employment, 

16 please. 

17 A. I worked almost 30 years for the federal government ranging 

18 from forest service early on as a forester and also then 

19 later getting into computers. Got a bachelor degree in 

20 forestry from Humboldt State University, forestry 

21 engineering and also computer information systems and a 

22 master's with business computer information systems and a 

23 little bit of doctorate work. And then, let's see. I 
24 Worked for mostly the Department of Defense most of my 

1 

I 
I 

25 career or whatever in the federal government. And then also 
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a little bit USDA, Natural Resource Conservation Service and 

also Center for Disease Control. A hodgepodge of many 

federal agencies. 

And you've been married to Nancy Honeywell for a long time, 

right? 

Yeah. 

And did she also work for the federal government? 

Yes, she did. She worked for federal and the state school 

districts in Washington. 

How come you don't work for the federal government anymore? 

Basically retired when we won the Powerball. We actually 

stayed around for -- the program I was working on was 

very -- what's called a sensitive program which involved 

lives, so I stuck around for about six more weeks or 

whatever to ensure that it transitioned and didn't have any 

impacts on the soldiers. 

So just to back up. You won the Powerball lottery in when, 

2013? '12? 

Valentine's Day, actually, 2012, yeah. 

2012. And you were living Back East at the time? 

Yes. In Virginia. 

And you were working for the federal government? 

Uh-huh. 

You had a security clearance. And then that happened, and 

it presumably changed your life? 
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1 Just a reminder, you're still under oath. 

2 THE WITNESS: Yes. 

3 

4 DIRECT EXAMINATION, Continued 

5 BY MS. O'DAY: 

6 Q. Well, I've been over these questions so many times, I hope 

7 we don't either skip sections or repeat sections. So let's 

8 see if we can wrap this up. 

9 So we're back to when this event happened, which was 

10 discovered on 12/13/13. Can you tell us, going to 

11 Mr. Gelder's question, whether or not there was a burn 

12 permit in place covering burning on your property during 

13 that time permit? 

14 A. Yes. There was a burn permit. As a matter fact, I believe 

15 it was Chris Laws had actually -- just looking over the 

16 paperwork from Chris, had actually inquired with the fire 

17 marshal. And the fire marshal basically stated that there 

18 was no issue. There was a valid permit on the property. 

19 Q. How many cedars or maples were cut on the bank? 

20 A. We have no cedars or maples. 

21 Q. Do you know how many firs that Vikki Jackson established 

22 were cut on the bank? 

23 A. There were two. I believe they were grand firs, white firs. 

24 They were not Pseudotsuga menziesii, Doug firs. 

25 PRESIDING BOARD MEMBER BROWN: Okay. So I'm sure 
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you're going to have to slow down here. 

THE WITNESS: Oh, okay. Pseudotsuga menziesii. 

3 Douglas fir. 

4 BY MS. O'DAY: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Is one of those firs the one that Casey Baisch testified to 

that he cut that was dead? 

Yes. 

So as far as you know, there was one live fir cut? 

Yes. 

All right. Let's go into the direction again. 

You had been gone for a month coming back in late 

October -- no, late November? 

November. 

November 19th. And then you left again on November 23rd? 

Right before Thanksgiving, yes. 

And when you came back to the island during that two- or 

three-day period, Mr. Engle and his crew were starting some 

brush clearing on that slope; is that right? 

It was very splotchy. The best way to call it -- I don't 

know if that's a word -- but it was just -- some areas there 

was absolutely, no shrubs that were taken or whatever. 

And then in -- cut -- like I said, the first ones we 

saw were, maybe, about a foot to 2 feet high. It was very 

splotchy in the way that there were some areas where he had 

cleared the trail down maybe to 15 feet, somewhere in that 
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range, 10, 15 feet, where they are describing that little 

Kubota, was sitting on the orange Kubota. 

And then at that point, they were basically cutting the 

top. It looked like cutting the top off of the shrubs and 

grabbing them with the little claw thing on the 

technically speaking. 

Grabbing the top of the shrubs? 

The shrubs. 

And so there was not any significant cutting of what has 

been referred to by the biologists as "trees" at that point; 

isn't that true? 

No. No, there had not been. There was -- I know one of the 

things that we had noticed when we originally contracted 

with Ben and Casey is there was a lot of dead wood and snags 

on the hill. So I know they had gotten rid of a couple of 

the dead logs that were laying on the hillside. 

And somebody this morning referred to that as an absolute 

tangled mess, that hillside. Is that how you would 

characterize it? 

Yes. 

MS. WOLFMAN: Objection. Leading. 

PRESIDING BOARD MEMBER BROWN: I'll sustain that 

23 objection. 

24 BY MS. O'DAY: 

25 Q. How would you characterize the r~ndition of the hill? 
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I think I have in the past. It was a total disaster. It 

was a mess. It was a mix of dead trees, well, trees and 

shrubs or whatever going in every direction possible, mixed 

in with live, growing shrubs. So it was a hellacious mess. 

Our whole objective, really, was just to basically get 

the trails so we could, you know, get down from the cabins 

to the beach where the trails were. But they were all now 

covered with dead snags and shrubs that were 12 feet high. 

Did you in any way direct Mr. Engle to denude the bank of 

all vegetation? 

No, not whatsoever. 

Did you direct him to cut all of the brush and trees on the 

bank down to the roots? 

No, not whatsoever. 

Did you direct any other person to cut the bank as he did? 

No, we did not. 

You didn't have any conversations with Casey Baisch about 

that, correct? 

No, not at all. 

And no conversations with Ben Engle? 

No, not at all. 

Were you aware while you were gone for that pretty much 

month of what was going on on your property, that the slope 

being denuded? 

From November to December, we were absolutely not aware. We 
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were pretty much -- we were at our daughter's in 

Connecticut. We were -- what can you say? It was back and 

forth between Virginia and our daughter's in Connecticut. 

And it really didn't even come on our minds. 

We were actually -- I don't want to say we didn't give 

any concentration to the effort, but we were really 

concentrating on the higher-cost effort. And the 

contracting we were doing was more of the barn and the solar 

energy, which there was a lot of e-mails on that traffic. 

When was it during that time that you had gone to Europe? 

Oh, boy. Europe was December. Right after Thanksgiving, I 

think it was, we went to Germany. 

So the period that you've testified that you were gone was 

November 23rd coming back December 13th. 

You were in Connecticut that whole time for 

Thanksgiving? Or were you also --

I believe we were in Connecticut for Thanksgiving. It's 

been awhile. Connecticut for Thanksgiving. And I think we 

left right after Thanksgiving, if I remember, like the day 

after, and flew to Germany because, as I stated before, we 

had lived in Germany for Department of Defense. 

And we spent a lot of time at the Christmas markets, 

and we hadn't been in many, many years and so we wanted a 

chance to go over and just do the Christmas markets. And 

then we returned December -- the first week of December. I 
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don't know an exact date off the top of my head. 

Your previous testimony was you returned to the island on 

the 13th; is that correct? 

Yeah. We would have returned to Connecticut about 

December 3rd, yeah. We were with our daughter in 

Connecticut. And then I believe we flew from there straight 

to the island. 

Did you pay Mr. Engle and his crew based on hourly time and 

materials? 

Yes, we did. Looking back, I wish we had kind of paid more 

for the job. But, no, we did pay hourly. And, yeah, it 

was quite -- when we finally -- you know, not knowing and 

seeing the hill, we really didn't -- like I said earlier, it 

started out very slow. Between the November visit and the 

December visit is when I think the majority of the work 

occurred. And the bill definitely was extremely high. 

How much did Mr. Engle charge you for his work? 

I think total was upward around $50,000, I think, for the 

whole job. 

When you say, "the whole job," is that including monies that 

you would have spent for the September poplars? 

Yes. That also included the poplars. I'm sorry. Yes, it 

did. 

Can I mention one thing on the poplars that was said 
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Sure. 

Okay. There was mention of the poplars being up on the -

by the barn or whatever. The poplars were not there. The 

poplars actually were chipped, and the stumps were ground 

down. We were in the newspaper for what was around the 

barn. 

But it was actually, basically, a whole bunch of junk, 

mostly blackberry bushes and a few very small trees that 

were up against the barn. And we had to paint the barn and 

redo the barn and put the solar on the barn. And so 

basically they just had cleared. 

And also, we had piles of I think we had a pile of 

six engines out there. And we had probably 20 barbecues 

that were out there. Just lots of junk over the years that 

they had just discarded around the barn. You couldn't even 

get to the barn. It was all just bushes. So that pile was 

just the bushes. And then we had separated the metal and 

the engines and all that, so. 

Okay. So it's your testimony that the pile that was 

referred to earlier of brush out by the barn was not any of 

the trees, as far as you know --

It had nothing to do 

taken from the bank? 

Yeah. It had nothing to do with the bank, no. 

Yes. Now please expand on that, that you said that that's 
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what was shown in the paper. What are you talking about 

there? 

Sharon Kivisto who runs the -- I don't want to say paper, 

but she runs an online news blog or whatever. Basically 

that was -- she had put that in there with the pictures of 

the bank, meaning that basically we had, you know, denuded 

the bank, and we piled this pile up by the barn. And it was 

totally false. 

Do you feel that you've been treated by the press -- treated 

fairly by the press? 

Oh, treated very poorly by the press. 

And that was on a local basis. How about was there a press 

release issued by Ecology in this matter? 

Ecology, I believe, in my opinion or whatever, and probably 

in a lot of the things that have come out, stated a lot of 

wrong facts in the press release. We had provided, as they 

asked us for, a press release. As a matter of fact, I think 

we spent -- they only gave us two days, I think. 

We provided a press release, which they never put in or 

whatever. I guess if you say you don't agree, then they 

don't put your press release in, from what I understand. 

So basically that press release went out to KOMO. It 

went out to KING. I mean, it went out to all the news 

media, and also -- I don't know his name -- from Bellingham 

or whatever. But he was actually interviewing other press 
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too and saying all the -- how we had prior knowledge and how 

we did all this. Basically, things that have kind of 

changed now, but -- in his view, I think. 

Let's back up. Back up. Back up. There was some initial 

press when this first happened in December of 2013, riqht? 

Yes. 

And that was local press, correct? 

Yes, it was. 

All right. And Ecology didn't issue a press release until 

July of 2014 when they issued their notice of penalty, 

right? 

Yes. That is true, yes. 

Okay. Had things calmed down in your world up until the 

time when they issued the notice of penalty in July of 2014? 

In the local world, yes. Definitely they calmed down a 

little bit. And it definitely spun back up again. 

So along with the notice of penalty, the Department of 

Ecology issued a press release; is that true? 

Oh, yes. By far. 

And what you were testifying to a minute ago -- let me see 

if I can clarify this for the Board -- is Ecology sent a 

draft press release to you and your representatives two days 

before it was issued, correct? 

Yes. Asking us -- we had like a day to input. 

And had a day to conment or provide some sort of a quote, 
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And did Ecology include that quote or that statement that 

your representatives had prepared in their press release? 

Not one bit of it. 

So did you personally -- do you know that that press release 

was then issued massively to all the media in the Greater 

Puget Sound area? 

Yes, it was. 

And it was in the Seattle Times, on NPR, KING, KIRO, KOMO, 

right? 

Actually, we even had our friends in Virginia e-mail us 

saying, "I saw you on the news." 

How did you feel about that? 

I felt pretty bad considering I knew what happened for me. 

I just felt like, you know, basically, you know, nobody 

really even asked -- they went forward without even asking 

what happened, and they went out and issued a press release. 

And they didn't even want to print our side because it 

was opposed to their side. And from what I heard later was 

they never print the other side if you're opposed. 

Did you feel vilified? 

Oh, by far, yes. Still do. 
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THE WITNESS: Want me to use a different color? 

MS. O'DAY: Wait, wait, wait, wait. 

THE WITNESS: Okay. 

PRESIDING BOARD MEMBER BROWN: Do you want a blue 

Sharpie? 

THE WITNESS: Thank you. 

So from our great room, which is here, just the front right 

here. So I would say the view would probably be somewhere 

in this zone. And our bedroom over here. And we have a 

little tiny deck on top of it. So this is an entertainment 

area, you might want to call it or whatever. So that would 

12 be about right there (marking) . 

13 BY MS. O'DAY: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Put "view" in there. 

Put view. And then, basically the Olympics are here I think 

(indicating) 

So your living room faces the Olympics, which are not over 

the cleared area, right? 

Not whatsoever, no. 

Mr. Honeywell, first of all, your veracity has been 

questioned. Did you have a security clearance in the 

Department of Defense? 

Yes, I did. 

Do you consider yourself an honest person? 

Oh, yes. Like I said, my security clearance was at a level 
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that I was even limited on parking ticket. So I only had --

On what? 

Parking tickets. So I was only allowed so many parking 

tickets. So, yes, I had one speeding ticket in my life, and 

I think I had two parking ticket. 

Do you have any reason to have lied or fibbed or changed the 

truth in any way in this proceeding? 

Not whatsoever. 

Isn't it true that you, through my office, have asked 

Mr. Stockdale and DOE on numerous occasions to visit the 

site, and they haven't come? 

Yes, we have. 

And you haven't refused access to Mr. Stockdale, have you? 

No. Not Mr. Stockdale, no. 

Just Mr. Anderson? 

Right. 

And wasn't the pretense of the June 10th site visit in 2014 

to "Come and join us, to cooperate, and look at the site and 

see what could be done to restore it"? 

Absolutely. Like I said, we tried in every way possible to 

work with them only to have them turn around and, basically, 

bite us. 

So what we found out during this proceeding and in the 

discovery is that that June 10th visit was really a visit by 

Mr. Anderson and Mr. Gresham to count stumps for the 
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violation that was cominq up? 

MS. WOLFMAN: Objection. Argumentative and 

leading. 

PRESIDING BOARD MEMBER BROWN: I'll sustain that. 

5 BY MS. O'DAY: 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You had some problems with water on your property earlier 

this year, didn't you? Or earlier this sununer? 

Yes. It's a battle, yes. 

And didn't you have to drill a new well in order to qet 

water to serve your property? 

Yes, we did. We went from 6 gallons per minute down to 0.6. 

And, yes, we did. It's a dry summer. 

Okay. So you haven't got any water applications at the 

house yet or water abilities within several hundred feet of 

the slope, do you? 

No, we do not. 

But is it your intent to replant and water and keep this 

slope alive as required by the restoration plan? 

Yes, absolutely. We're planning on replanting, as Thor 

indicated, our biologist, and also Mike, as well, we're 

planning on replanting the second it starts you know, 

probably September or October, whenever we get the rain 

season. And replanting back to a hundred percent. And then 

once the dry season comes up, then we'll tackle it once we 

get water a little closer. 
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