WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Monday, December 13, 2010
Location:   Spokane
___________________________________________________________

9:00 a.m.
1)
No.:  28769-6-III (consolidated with 28771-8-III, 28772-6-III, 28773-4-III)

Case Name:  State v. Edward W. Smith

County:  Spokane

Case Summary:  Edward Smith, Rick Neumayer, Jamie Husk, and Randolph Caul were separately convicted in Spokane County for drug-related offenses and began serving sentences under such partial confinement programs as home detention, work crew, and work release.  The partial confinement programs were eliminated in late 2009 due to financial constraints, and the defendants were informed that they would have to serve the remainder of their sentences in total confinement.  All four filed motions seeking relief and the trial court amended their judgment and sentences to impose six months of confinement.  The cases were consolidated for the State’s appeal. 

Issue Presented:  Whether the trial court abused its discretion by modifying the judgment and sentences under CrR 7.8(b)(5), which allows relief from a final judgment under extraordinary circumstances.
2) 
No.:  28270-8-III

Case Name:  B&G Entertainment v. Washington State University

County:  Whitman

Case Summary:  B&G Entertainment approached Washington State University for support of an urban hip-hop concert called the “Palouse Festival.”  WSU opted not to promote the event and instead promoted another hip-hop event.  B&G sued WSU for misappropriation of trade secrets, theft of trade secrets, and breach of contract.  The trial court summarily dismissed B&G’s complaint and awarded WSU attorney fees after finding that B&G’s complaint was frivolous and filed in bad faith.  B&G appeals.

Issues Presented:  Whether the trial court erred (1) in dismissing B&G’s claims regarding misappropriation and theft of trade secrets, and (2) in finding that B&G’s claims were frivolous and made in bad faith.
3)
No.:  26789-0-III

Case Name:  State v. Frederick David Russell

County:  Whitman

Case Summary:  Frederick David Russell appeals his 2008 Whitman County convictions for three counts each of vehicular homicide and vehicular assault, stemming from a June 4, 2001 traffic accident on State Route 270 (the Moscow-Pullman Highway) near the Washington/Idaho border.  Mr. Russell’s trial, originally scheduled for November 2001, was delayed until October 2007 because he fled to Ireland.

Issues Presented:  Whether (1) Mr. Russell was unlawfully arrested in an Idaho hospital by a Washington State Patrol trooper; (2) medical blood alcohol test results were (a) unlawfully seized under a search warrant, and (b) improperly admitted for lack of adequate foundation; (3) forensic blood test results should have been suppressed because his blood samples were destroyed due to mismanagement at the State Toxicology laboratory; (4) he was denied his right to public trial because juror hardship discussions were held outside the courtroom; (5) his right to a fair and impartial jury was denied when the court (a) overruled his challenge to the State’s use of peremptory challenges to strike minority female jurors, and (b) denied his challenges to certain jurors for cause; (6) the prosecutor committed prejudicial misconduct during opening statements; (7) forensic blood test results were improperly admitted into evidence because the State failed to (a) present adequate foundation evidence, and (b) establish chain of custody for the blood sample; (8) jury instructions pertaining to superseding intervening cause unconstitutionally reduced the State’s burden of proof on proximate cause of the accident; (9) the court erred by allowing the State to present rebuttal expert testimony from an accident investigator hired by Mr. Russell’s prior attorney, in violation of the attorney-client privilege and attorney work product rule; (10) a State’s expert witness improperly vouched for the credibility of detectives who conducted the accident investigation; (11) cumulative error denied him a fair trial; and (12) the court erred by denying him credit for pretrial detention in Ireland while he contested extradition to the United States.
4) 
No.:  28054-3-III (linked with No. 28194-9-III)

Case Name:  State v. Tyler William Gassman

County:  Spokane

Case Summary:  Tyler Gassman and codefendants were each charged by information with first degree robbery, two counts of first degree murder, or alternatively first degree assault, and two counts of drive-by shooting—all allegedly occurring “on or about April 15, 2008.”  On the date of trial, the State moved to amend the information to allege that the crimes occurred “on or about April 17, 2008.”  Mr. Gassman objected on the basis that the amendment affected his alibi defense.  The trial court allowed the amendment but imposed $8,000 in sanctions ($2,000 per defense counsel for each of the four codefendants) against the State for “careless” handling of the case.  The State appeals the sanctions.

Issue Presented:  Whether the trial court erred by assessing damages against the State in favor of Mr. Gassman.
________________________________________________________________________

11:00 a.m.
________________________________________________________________________

5)
No.:  28174-4-III


Case Name:  State v. Robert Eugene Larson


County:  Spokane


Case Summary:  Robert E. Larson was implicated in the attack and robbery of people attempting to buy oxycontin.  A jury found him and his codefendants guilty of first degree robbery, two counts of first degree assault, and two counts of drive-by shooting.  The trial court denied his request for a new trial based on newly discovered evidence.  Mr. Larson appeals.


Issues Presented:  Whether (1) a new trial is appropriate on the basis of newly discovered evidence; (2) trial counsel was ineffective in failing to call the exculpatory witness at trial; and (3) the State denied Mr. Larson due process by allegedly threatening the exculpatory witness with perjury.  Pro se, Mr. Larson raises several issues, including contentions that his convictions violate double jeopardy and that the trial court erred in granting the State’s motion to amend the information on the date of trial.
________________________________________________________________________

6)
No.:  28728-9-III


Case Name:  Shawn Beach v. Rachell Johnston

County:  Spokane


Case Summary:  The Spokane County Superior Court found that Shawn Beach was the de facto parent of his Indian girlfriend’s child, but denied his petition for custody or visitation because Mr. Beach is not a tribe member and does not stand in parity with a biological parent under the Indian Child Welfare Act (ICWA).  Mr. Beach appeals.  His former girlfriend, Rachell Johnston, cross-appeals.

Issues Presented:  Whether (1) the ICWA applies to custody disputes between parents; (2) a putative parent stands in parity with an Indian parent under the ICWA; and (3) application of the ICWA here violates the Indian commerce clause, the equal protection clause, and the due process clause.  

Cross-Appeal Issue:  Whether the trial court erred by concluding that Mr. Beach is a de facto parent.

________________________________________________________________________

7)
No.:  28194-9-III (linked with No. 28054-3-III)

Case Name:  State v. Tyler William Gassman


County:  Spokane


Case Summary:  A witness implicated Tyler Gassman in the attack and robbery of people attempting to buy oxycontin.  The jury found him and his codefendants guilty of first degree robbery, two counts of first degree assault, and two counts of drive-by shooting.  The trial court imposed a mitigated exceptional sentence by running the sentences concurrently.  Mr. Gassman’s request for a new trial based on newly discovered evidence was denied.  He appeals.  The State cross-appeals.

Issues Presented:  Whether (1) the trial court erred in denying Mr. Gassman’s request for a new trial based on a witness who could allegedly exonerate him; and (2) he had ineffective assistance of counsel.  Pro se, Mr. Gassman contends (1) his convictions violate double jeopardy, and (2) the trial court erred in granting the State’s motion to amend the information on the day set for trial.

Cross-Appeal Issue Presented:  Whether the trial court erred in imposing a mitigated exceptional sentence.
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