WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Wednesday, May 11, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 29470-6-III
Case Name: Joan Stewart v. State of Washington, Department of Social & Health Services, et al 

County: Spokane

Case Summary: WAC 170-296-0450 prohibits issuance of a day care license to an applicant with a prior license revocation.  Joan Stewart had her license revoked after her husband admitted to using illegal drugs in the family home.  He then received a doctor’s recommendation for medical use of marijuana.  Ms. Stewart requested the issuance of a new day care license, which the Department of Early Learning of the Washington State Department of Health and Social Services (Department) denied.  The superior court affirmed.  Ms. Stewart appeals.  

Issues Presented:  Whether (1) the Department lacked the authority to enact WAC 170-296-0450, and (2) the Department’s decision denying Stewart a new daycare license was arbitrary and capricious.       
2) 
No.: 28488-3-III

Case Name: David E. Wilson, MD, et al v. Terri L. Grant, MD, et al
County: Yakima

Case Summary: Sandra R. Wilson, M.D., died after being treated for a migraine headache at Sunnyside Community Hospital (SCH).  Dr. Wilson was 35 years of age, single, and had no children.  Her parents, David and Elaine Wilson, in their individual capacities, and David Wilson, as the personal representative for his daughter’s estate, brought a wrongful death and survival action against both SCH and the treating physician, Dr. Terri L. Grant.  The estate alleged negligent treatment by Dr. Grant and that SCH was vicariously liable under apparent agency theory.  Both defendants moved for summary judgment, contending recovery under the wrongful death and survival statutes is precluded where there are no dependent beneficiaries.  SCH further contended it could not be vicariously liable because Dr. Grant was an independent contractor.  The trial court granted defendants’ summary judgment motions.  David Wilson appeals on behalf of the estate.  


Issues Presented: (1) Does Washington’s general survival statute (RCW 4.20.046) allow an estate to recover economic damages when a decedent leaves no statutory beneficiaries? (2) Is there any issue of material fact requiring a trial on the question whether the decedent’s treating physician was a hospital agent or strictly an independent contractor?            

3)
No.: 29110-3-III

Case Name: In re the Marriage of Carlos R. Vigil & Carol A. Vigil

County: Spokane

Case Summary: Filing a bankruptcy petition imposes an automatic stay that prohibits the commencement or continuation of civil proceedings against the petitioner.  11 U.S.C. § 362(b)(2)(A)(iv) specifically exempts marital dissolution proceedings from the automatic stay, except to the extent the proceeding would distribute assets and liabilities of the debtor.  Carlos Vigil petitioned for a marital dissolution from his wife Carol Ann.  She subsequently filed bankruptcy and argued that filing forced the trial court to halt the dissolution proceedings.  Relying on the above-stated provision, the trial judge bifurcated the trial, dissolving the marriage but reserving judgment on asset distribution.  Ms. Vigil appeals. 

Issues Presented: Whether (1) the trial court erred in bifurcating the marital dissolution proceeding, and (2) Ms. Vigil is judicially stopped from asserting on appeal that the trial court should have proceeded to divide the parties’ property.

4) 
No.: 29366-1-III
Case Name: Washington State Nurses Association v. Sacred Heart Medical Center

County: Spokane

Case Summary: Washington law requires employees be allowed a rest period of not less than 10 minutes, on an employer’s time, for each four hours of working time.  WAC 296-126-092(4).  Employees working in excess of 40 hours a week must receive compensation at a rate not less than one and one-half times their regular rate of pay.  RCW 49.46.130.  Sacred Heart Medical Center allows its nurses 15-minute rest breaks for each four hours of work time in accordance with a collective bargaining agreement (CBA).  Sacred Heart paid nurses who missed a rest break for the additional time worked at a straight time rate, i.e., a missed rest break during an eight-hour shift would equal eight hours and 15 minutes of pay.  The Washington State Nurses Association (Nurses) filed suit in superior court on behalf of the Sacred Heart nurses, contending they were entitled to time-and-a-half overtime rates for the statutorily mandated 10-minute portion of the missed rest break for a total of 15 minutes of pay, plus 5 additional minutes of straight time pay pursuant to the CBA.  Sacred Heart contended the 15 minutes of additional straight time pay satisfied its obligations under the Washington Minimum Wage Act, chapter 49.46 RCW.  The court granted summary judgment in favor of the Nurses and awarded damages for wages owed, prejudgment interest, double damages and attorney fees for willful violation, and expenses for a total judgment of $327,268.  Sacred Heart appeals.       

Issues Presented: Whether (1) the court erred in granting summary judgment for the Nurses as to liability under WAC 296-126-092(4) for missed 10-minute rest breaks when Sacred Heart paid nurses 15 minutes of straight time for each missed break, (2) the court erred in rejecting Sacred Heart’s defenses that the Nurses’ claim for overtime pay is preempted under Section 301 of the Labor Management Relations Act, 29 U.S.C. § 185(a); that the claim should be barred by collateral estoppel, res judicata or waiver in light of an earlier grievance and arbitration ruling under the CBA; and that the Nurses lacked standing to bring suit, (3) the court erred in awarding the Nurses their expenses if there is no Minimum Wage Act violation, and (4) whether there exists a bona fide dispute over the Nurses’ claim for overtime pay that should preclude a double damage award under the Minimum Wage Act.          
11:00 AM

5) 
No.: 29073-5-III

Case Name: Kelly James Paullus, et ux, et al v. Jacob Depauw, et al 

County: Yakima

Case Summary: Jacob Depauw was driving a van on a Yakima County road with passengers Kelly Paullus and Geoffrey Mitchell.  Depauw lost control and struck a guardrail, which split and pierced the van’s passenger compartment and injured Paullus and Mitchell.  They pursued a claim against the county for the guardrail splitting. Under RCW 4.96.010 their attorney filed a statement of claim for each plaintiff with Yakima County.  The claims specified the date, time, and location of the accident, and names of persons involved, but made no mention of how the county was liable.  The superior court found that plaintiffs did not substantially comply with RCW 4.96.010 because they provided no statement regarding the wrongful conduct of the defendant.  The court granted the county’s motion for summary judgment dismissal.  Paullus and Mitchell appeal. 

Issues Presented: Whether (1) the court erred in ruling that plaintiffs failed to substantially comply with 4.96.010 before filing their negligence claim, and (2) the county took any action in the proceeding that waived its noncompliance defense.   
11:30 AM
6) 
No.: 29265-7-III


Case Name: Douglas Campbell, et ux, et al v. Donald W. Oakland, et ux

County: Kittitas

Case Summary:  Douglas Campbell and Robert Sukert (Buyers) purchased real estate from Donald and Cherris Oakland on contract with a balloon payment.  Oaklands’ agent advertised the property as zoned suburban.  Buyers verified this zoning with county authorities and intended to either rezone the property commercial, or divide and develop it for resale or rental.  But prior to closing, as part of a county-wide rezone, the subject property was rezoned rural residential with a one-year sunset clause permitting division of property previously zoned suburban into one-acre units.  Buyers did not use the sunset clause and voluntarily withdrew a commercial rezone application.  After refusing Buyers’ request for a reduced balloon payment, Oaklands recorded a notice of intent to forfeit real estate contract.  Buyers sued to restrain the forfeiture and sought rescission for misrepresentation.  They filed a cash bond.  Oaklands moved for summary judgment.  The superior court granted that motion, dismissing Buyer’s rescission claim and awarding attorney fees and costs to Oaklands.  Prior to entering the dismissal order, the court declined Buyers’ request to determine the supersedeas amount necessary to stay the judgment and ordered immediate dispersal of the money judgment to Oaklands.  The dismissal order was entered; Buyers appealed eight days later.  They did not file a supersedeas bond.                                                        

Issues Presented: Whether the court erred in (1) rejecting Buyer’s rescission claim on summary judgment, (2) disbursing the money award to Oaklands rather than preserving that amount as a supersedeas bond pending appeal, (3) awarding attorney fees and costs to Oaklands, and (4) calculating the attorney fees awarded to Oaklands.           

12:00 PM

7) 
No.: 29015-8-III


Case Name: William D. Blaine, et ux v. Jayme R. Crow, et vir

County: Benton

Case Summary: On the morning of December 24, 2006, three separate car collisions occurred on the Clodfelter Bridge in Benton County.  The drivers in two of those collisions sued each other and named Benton County a third-party defendant.  The drivers alleged negligent failure by the County to de-ice the bridge caused their injuries.  All parties moved for summary judgment.  The trial court granted the County’s motion ruling it had no duty to de-ice when it was unaware of the specific time and location of the adverse conditions and did not have reasonable time to respond.  The drivers moved for reconsideration. They submitted information that a collision had occurred due to icy bridge conditions the night before.  The trial court considered the new information but struck the motion for reconsideration and adhered to its summary judgment ruling.  The drivers appeal.  

Issues Presented: (1) Is there any material factual issue requiring a trial on the question whether the County had notice of a dangerous road condition with sufficient time to correct it? (2) Did the trial court err in granting the County’s motion to strike the drivers’ motion for reconsideration?  

