WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Wednesday, June 22, 2011
Location: Spokane, 500 N. Cedar 
___________________________________________________________

9:00 a.m.

1)
No.: 29454-4-III

Case Name: Prime Real Estate Closing & Escrow v. Craig R. Heberling, et al 

County: Spokane

Case Summary: Craig Heberling owned properties in Spokane on Decatur Street (encumbered by loan 62) and Normandie Street (encumbered by loan 44).  Empire Mortgage Group assisted Heberling in obtaining a loan from GN Mortgage to refinance the Decatur property.  Heberling retained Prime Real Estate Closing & Escrow as escrow/closing agent.  Empire prepared the closing documents but gave Prime two loan applications—one referencing loan 62 and the other referencing loan 44.  Prime paid off loan 44 instead of loan 62, resulting in two encumbrances on the Decatur property and none on the Normandie property.  Heberling then pledged the Normandie property as collateral for new loan monies which he spent on additional leveraged properties.  He subsequently defaulted on both Decatur mortgages.  GN Mortgage’s title insurer paid off loan 62 and obtained reimbursement from Prime, which then sued Heberling for unjust enrichment.  Heberling counterclaimed against Prime for breach of fiduciary duty.  The court granted summary judgment for Prime on both claims.  Prime also sued Empire for negligent misrepresentation, indemnification, and contribution.  The court dismissed Prime’s claims on summary judgment.  Heberling appeals against Prime and Prime cross-appeals against Empire.      
    
Issues Presented:  Is there any issue of material fact requiring a trial as to whether (a) Heberling was unjustly enriched at Prime’s expense, or (b) Heberling suffered damage from any breach of fiduciary duty owed him by Prime?

Cross-Appeal Issues Presented:  Is there any issue of material fact requiring a trial on Prime’s claims against Empire for (a) negligent misrepresentation, (b) indemnification, or (c) contribution?     
2) 
No.: 29530-3-III

Case Name: Gene H. Tom, et ux v. State of Washington

County: Walla Walla

Case Summary: Between 1962 and 1984, Gene and Barbara Tom bought four parcels of agricultural property adjacent to the Washington State Penitentiary in Walla Walla.  Since the 1880s, the penitentiary has operated a firing range that generates excessive noise.  The Toms sued the State for inverse condemnation, claiming increased noise between 1999 and 2009 caused a decrease in market value and loss of use and quiet enjoyment of their property after it was rezoned residential in 2004.  The court granted the State’s motion for summary judgment dismissal.  The Toms appeal.       

Issue Presented: Whether the Toms produced any evidence requiring a trial on the question whether noise from the Washington State Penitentiary firing range constituted a “taking” of their property.             

3)
No.: 29141-3-III

Case Name: Shou Shia Wang v. Ta Chi, Inc.

County: Douglas

Case Summary:  Ta Chi, Inc. and its subsidiary, Lotus Fruit Packing, Inc. were in the fruit business.  Ta Chi employed Shou Shia Wang to manage its orchards.  Wang sued Ta Chi, claiming money owed on a loan. Ta Chi counterclaimed against Wang for breach of fiduciary duty.  After a bench trial, the court found Ta Chi liable to Wang for $765,000 for loans, and Wang liable to Ta Chi for $146,296 for fiduciary breach.  The court also rescinded a contract, in part, entered into by Wang on Lotus’s behalf for the sale of assets from one of Wang’s companies (Summer Fruit) to Lotus.  Ta Chi appeals; Wang cross appeals.    

Issues Presented: Whether the trial court erred in (1) excluding portions of Wang’s deposition attached to Ta Chi’s post-trial brief, (2) finding there was no basis to reimburse Ta Chi for management fees paid to Wang, (3) rejecting Ta Chi’s statute of limitations defense to repayment of loans to Wang, (4) not awarding additional damages to Lotus in addition to rescinding the Summer Fruit contract, (5) finding that Wang and her entities did not divert profits from Lotus to Summer Fruit, and (6) not extending Wang’s and Summer Fruit’s liability for alleged revenue received from packing Ta Chi’s fruit.

Cross Appeal Issues Presented: Whether the court erred in finding (1) Wang, in her capacity as manager, breached fiduciary duties owed to Lotus in the purchase of Summer Fruit, and (2) Wang breached fiduciary duties by using Ta Chi funds to defend a lawsuit arising from a contract entered into by Ta Chi.  

4) 
No.: 29322-0-III
Case Name: Washington Professional Real Estate, LLC v. Dr. Kipp Young, et ux 

County: Yakima

Case Summary:  Dr. Kipp Young entered into an exclusive listing agreement with Washington Professional Real Estate, LLC, d/b/a Prudential Almon Realty (Prudential) for the sale of his house.  The agreement contained a “tail provision” entitling Prudential to a listing-side commission if the property sold during the year following expiration of the listing to any person whose attention was brought to the property through the signs, advertising, or any other efforts of a broker.  Prudential marketed the house with signs and flyers in the front yard.  John Place took an advertising flyer and informed Eastmans about the house.  Eastmans viewed the house when the Prudential sign was no longer up.  The next day, Place and Eastmans inquired of Young’s neighbor Rockwell whether Young’s house was still for sale.  Rockwell then contacted Young, who in turn contacted Eastmans and sold them his house.  Young refused Prudential’s demand for a commission.  Prudential filed suit.  The court granted summary judgment dismissal in favor of Young on the basis Prudential’s efforts towards the sale were less than minimal, and Place and Rockwell were the procuring cause.  Prudential appeals.         

Issue Presented:  Is there any issue of material fact requiring a trial on the question whether Prudential is entitled to a commission under the “tail provision” of the listing agreement?    
11:30 AM

5) 
No.: 28790-4-III

Case Name: Robert Alderson, et ux v. R. Crane Bergdahl, et ux 

County: Columbia

Case Summary: Robert Alderson was involved in litigation against his brother and nephew over their partnership, Triple A Farms (the farm).  The court ruled that disputed “Grandma Jessie” property was Alderson’s separate property and not part of the farm.  The court ordered the farm sold and the proceeds distributed to the partners.  Alderson’s attorney Crane Bergdahl assisted in soliciting bids with documents mistakenly including the Grandma Jessie property.  A farm tenant (Peterson) exercised a right of first refusal and matched the high bid of Bergdahl’s client, Tiegs.  Bergdahl subsequently discovered that the sale documents to Peterson included the Grandma Jessie property.  The court ruled the sale documents controlled and ordered the Grandma Jessie property was part of the sale to Peterson.  Alderson did not appeal; he states Bergdahl advised him not to.  Alderson then sued Bergdahl for malpractice, alleging negligence and that a conflict of interest in Bergdahl’s representation of both Alderson and Tiegs required disgorgement of Bergdahl’s fees.  The trial court granted summary judgment to Bergdahl.  Alderson appeals.  

Issues Presented: Whether (1) the court erred in ruling as a matter of law that judicial error, rather than attorney malpractice, caused Alderson’s loss of the Grandma Jessie property, and (2) any issue of material fact requires a trial on the question whether any conflict of interest requires disgorgement of Bergdahl’s fees.  

Cross-Appeal Issue Presented: Whether the court erred in denying Bergdahl’s motion to strike expert declarations submitted by Alderson in opposition to summary judgment.        
