WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

CASE SUMMARIES FOR ORAL ARGUMENT

****************************************************


The following summaries are drawn from briefs and lower court judgments. The summaries have not been reviewed for accuracy by the judges and are intended to provide a general idea of facts and issues presented in the cases.  The summaries should not be considered official court documents. Facts and issues presented in these summaries should be checked for accuracy against records and briefs, available from the Court, which provide more specific information. 

******************************************************

Date of Hearing: Tuesday, December 3, 2013
Location: 500 N. Cedar St., Spokane 
___________________________________________________________

9:00 a.m.

1)
No.: 31203-8-III
Case Name: Rose Townsend Trust for Donald Townsend, et al v. Scott R. Smith

County: Spokane

Case Summary: The Rose Townsend Trust for Donald Townsend (Trust) has commercial real estate as its primary asset.  In 1998, the Trust obtained and recorded a state court judgment against a defaulting lessor, Daryl Johnston.  Johnston, who co-owned homestead real property with Sally Arney as a primary residence, filed for bankruptcy in 1999.  The Trust’s attorney Scott Smith filed an unsecured creditor’s claim against Johnston in bankruptcy court.  The bankruptcy trustee obtained default judgments against Johnston and Arney for Johnston’s fraudulent concealment of an inheritance partially transferred to Arney.  Johnston and Arney refinanced their home in 2004 and again in 2005, each time receiving distributions.  Neither bankruptcy judgment was satisfied during the refinances.  In 2005, a law firm hired by the Trust drafted an assignment of the state court judgment waiving its creditor’s claim against Johnston in exchange for the assignment of the bankruptcy judgments.  The Trust did not record the assignment or bankruptcy judgments with the county auditor.  Johnston subsequently filed Chapter 13 bankruptcy and Arney filed for Chapter 7.  The Trust filed a secured proof of claim against Johnston’s homestead property in the Chapter 13 proceeding.  New Century (the mortgagee on the homestead property) claimed priority over the Trust’s claim.  Ultimately, the Ninth Circuit Court of Appeals ruled the Trust’s assignment released its creditor’s claim and caused it to lose its 1998 perfected priority lien on the homestead property under RCW 6.13.090 when it failed to file the assignment or bankruptcy judgments with the county auditor.  In 2010, the Trust sued both Smith and the hired law firm for legal malpractice.  The superior court dismissed the suit against the law firm as time-barred by the statute of limitations.  As to Smith, the court ruled expert testimony was necessary to establish the standard of care for legal malpractice, but that the Trust failed to timely list an expert.  The court granted motions by Smith to preclude the Trust from including an expert or amending its pleadings.  The court then summarily dismissed the Trust’s malpractice claim against Smith for lack of proof.  The Trust appeals the dismissal of its claim against Smith.
View briefs in Acrobat format by clicking the link below and entering the case number
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2)
No.: 31082-5-III
Case Name: State of Washington v. James L. Francis

County: Spokane
           Case Summary: James Francis and Jared Stefan were charged with two counts of robbery for taking purses from two elderly women in separate incidents.  Stefan pleaded guilty to partially reduced charges and agreed to testify against Francis.  During defense closing argument, in anticipation that the State might argue on rebuttal that Stephan took responsibility and pleaded guilty, Francis’s counsel stated that Stefan faced significant jail time for prior felony matters and therefore had very little bargaining power.  In rebuttal closing argument, the State commented that unlike Stefan, Francis did not return home to talk to the police, did not provide a free talk to the detectives pursuant to an agreement to plead guilty, and did not enter a plea.  The court sustained an objection by Francis’s counsel.  The prosecutor later commented that Stefan felt responsible for what happened and came forward, but Francis did not rush to take responsibility.  The jury found Francis guilty of first degree robbery and second degree robbery.  He appeals. 
View briefs in Acrobat format by clicking the link below and entering the case number
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3) 
No.: 31426-0-III

Case Name: In re the Marriage of: Elizabeth Kim & Anatole Kim  

County: Yakima
Case Summary: In proceedings dissolving the marriage of Elizabeth and Anatole Kim, both of whom are physicians, the court awarded Ms. Kim primary residential placement of their three children and authorized her relocation to California to resume her medical career after spending some 15 years as a stay-at-home parent.  A guardian ad litem and a court-appointed forensic psychiatrist had each recommended against the children’s relocation.  The court divided the parties’ assets 60/40 in favor of Ms. Kim over Mr. Kim’s objections that he should be compensated for supporting her during her medical schooling.  The court also rejected Mr. Kim’s request to consider spousal maintenance awarded to Ms. Kim when calculating his child support obligation.  Mr. Kim appeals.               

View briefs in Acrobat format by clicking the link below and entering the case number

Division Three Briefs
4) 
No.: 30850-2-III


Case Name: State of Washington v. Robert James Middleworth, Jr.


County: Walla Walla


Case Summary: After twice being granted a new trial, Robert Middleworth, Jr., was convicted in a third trial of first degree child rape and first degree child molestation for acts committed against his ex-girlfriend’s daughter.  Pre-trial, the court rejected Middleworth’s request to be personally present for an in-chambers readiness conference.  The court found that the State committed a discovery violation with respect to disclosure of a videotaped victim interview, but denied a defense motion for dismissal and ordered a continuance as the remedy.  The court declined to give Middleworth’s requested instruction that the jury must find two “separate and distinct acts” to convict for rape and molestation.  Without defense objection, the court instructed the jury—and the prosecutor argued in closing—that an “abiding belief in the truth of the charge” satisfies the beyond a reasonable doubt standard.  The court ordered Middleworth to pay $2597.22 in expert witness fees as restitution rather than as an itemized court cost.  Middleworth appeals.             
View briefs in Acrobat format by clicking the link below and entering the case number
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5) 
No.: 30827-8-III
County: Chelan
Case Name: Sara Gronlund, et al v. Bulldog Trucking & Excavation, LLC, et al

Case Summary: Cindy Beavert hired Eager Beaver, Inc. to log her land.  Upon completion of the logging, Eager Beaver parked a piece of equipment (a yarder) on U.S. Forest Service land adjacent to Beavert’s property.  The yarder remained there for four years until Beavert gave her tenant, Michael Sutton, a gate key to access the yarder and asked him to remove it.  Sutton is employed by Bulldog Trucking & Excavation, which had instructed employees to look for scrap metal.  Eager Beaver’s president, Tracy Gronlund, discovered Sutton and other Bulldog Trucking employees dismantling the yarder for scrap.  Eager Beaver sued Beavert, Bulldog Trucking, and Sutton and the court found them all liable for conversion.  The court awarded Eager Beaver treble damages against Beavert under RCW 4.24.630, but refused to award treble damages against Bulldog Trucking or Sutton.  Eager Beaver appeals.  
View briefs in Acrobat format by clicking the link below and entering the case number
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   6) 
No.: 31167-8-III


Case Name: State of Washington v. John Henry Markwell


County: Garfield


Case Summary: John Markwell was charged with three counts of second degree rape involving a fellow inmate in the Garfield County Jail.  At trial, the State introduced evidence of Markwell’s intimidation of the alleged victim and other inmates.  The court admitted testimony from State’s experts to explain prison culture and terminology, how the alleged victim might perceive threats, and why he might be vulnerable to exploitation.  The jury convicted Markwell as charged.  He appeals.             
View briefs in Acrobat format by clicking the link below and entering the case number
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