WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

CASE SUMMARIES FOR ORAL ARGUMENT

****************************************************


The following summaries are drawn from briefs and lower court judgments. The summaries have not been reviewed for accuracy by the judges and are intended to provide a general idea of facts and issues presented in the cases.  The summaries should not be considered official court documents. Facts and issues presented in these summaries should be checked for accuracy against records and briefs, available from the Court, which provide more specific information. 

******************************************************

Date of Hearing: Thursday, June 11, 2015
Location: 500 N. Cedar St., Spokane 
___________________________________________________________

9:00 a.m.

1)
No.:  32769-8-III
Case Name:  Washington Counties Risk Pool v. Tamara Corter, et al  

County: Douglas
Case Summary:  Steve Groseclose, a detective for the Douglas County Sheriff’s office, used a county database to access an incident report involving his ex-wife.  He thereafter used the confidential information obtained from the report in support of a guardianship petition.  As a result, his ex-wife filed a civil rights action under 42 U.S.C. §1983 against him.  Douglas County, a member of the Washington Counties Risk Pool, is entitled to have the Risk Pool provide a legal defense and indemnity to its employees, officers, or agents for judgments entered against them resulting from actions taken within the scope of official duties.  The Risk Pool provided the legal defense for Groseclose under a reservation of rights—namely, the determination whether he was entitled to be indemnified for a judgement would be reserved until after the federal jury trial.  The federal jury determined Groseclose violated his ex-wife’s right to privacy while acting under color of law and a judgment was entered against him.  The Risk Pool thereafter filed a declaratory action in Douglas County Superior Court seeking a judgment that it was not required to indemnify Groseclose.  The court ruled he was not entitled to be indemnified because he was acting outside of the scope of his official duties.  Groseclose appeals, contending that because the federal jury found that he was acting under color of law he was necessarily acting within the scope of his official duties and should therefore be indemnified.    
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2) 
No.: 33140-7-III

Case Name: City of Spokane Valley v. Brian Dirks, et ux., et al.

County: Spokane
Case Summary:  CAWA Corporation operates Hollywood Erotic Boutique, a retail business in Spokane Valley that sells sexually explicit DVDs and other merchandise.  Hollywood also has six small, multi-person viewing rooms on its premises where patrons pay to view sexually explicit movies.  The City of Spokane Valley investigated the viewing rooms and determined that Hollywood was operating an adult entertainment business in violation of the City’s licensing requirements and zoning regulations.  The City filed a complaint against CAWA and the owners of the property for declaration of a public nuisance, code violations, and warrant of abatement.  In response, CAWA contended that Hollywood’s viewing room activity was a lawful nonconforming use.  CAWA also contended that the licensing and zoning regulations in the Spokane Valley Municipal Code (SVMC) were unconstitutional under the First and Fourteenth Amendments to the United States Constitution and under Article 1, Section 5 of the Washington Constitution.  Primarily, CAWA maintained that the regulations were not narrowly tailored and did not allow for reasonable avenues of communication.  The trial court granted summary judgment in favor of the City and issued a warrant of abatement.  CAWA appeals, again challenging the constitutionality and application of Spokane Valley’s licensing regulations for adult entertainment establishments, Chapter 5.10 SVMC, and the zoning regulations for adult uses, Chapter 19.80 SVMC. 
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3) 
No.: 32396-0-III

Case Name: In re the Detention of Anthony Rushton

County:  Spokane 
Case Summary:  In 1999, the State petitioned to civilly commit Anthony Rushton as a sexually violent predator (SVP).  On November 3, 2000, Rushton stipulated to his status as a SVP and confinement with the Department of Social and Health Services (DSHS).  DSHS is required under RCW 71.09.070 to evaluate a SVP’s condition “at least once every year.”  On October 9, 2012, DSHS completed Rushton’s evaluation, which addressed the time period from July 2011 to August 2012.  DSHS performed its next evaluation of Rushton on February 16, 2014.  On February 21, 2014, Rushton moved the trial court to dismiss the State’s SVP petition against him, arguing he did not receive an annual evaluation as RCW 71.09.070 requires.  The trial court granted Rushton’s motion and ordered his unconditional release.  The State appeals.
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4) 
No.: 32284-0-III


Case Name: Gregory Rose, et ux v. FMS, Inc. et al

County: Stevens

Case Summary:  This is the second appeal brought by attorney Robert Mitchell regarding the trial court’s sanctioning of his conduct in representing Catherine and Gregory Rose in an unfair debt collection lawsuit against Oklahoma-based FMS, Inc.  After the trial court dismissed the Roses’ claims on summary judgment, FMS moved for sanctions under CR 11, 26(g), and 56(g).  Judge Rebecca Baker imposed approximately $70,000 in sanctions, directly against Mitchell.  Soon thereafter, Judge Baker retired.  Mitchell appealed, and this court reversed, finding that the Roses’ suit was not frivolous, and that the trial court’s findings of fact and conclusions of law were insufficient to support an award of sanctions.  This court remanded to allow, but not direct, a new judge to determine whether sanctions were still appropriate.  On remand, FMS again moved for sanctions, and Judge Baker sat as judge pro tempore on the case.  Judge Baker denied Mitchell’s motion to recuse herself.  Judge Baker then granted FMS’s renewed request for sanctions under CR 11, CR 26(g), and CR 56(g), in the amount of $65,241.44.  Mitchell again appeals, contending the court erred in (1) denying the recusal motion, (2) re-imposing CR 11 sanctions on remand, (3) failing to enter sufficient findings to award sanctions under CR 26 or CR 56; and 4) failing to properly segregate compensable and non-compensable attorney fees in awarding CR 26(g) and CR 56(g) sanctions.
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5) 
No.: 32761-2-III


Case Name: Ashley Brown v. Dept. of Social & Health Services, CPS

County: Spokane


Case Summary:  Ashley Brown’s two-year-old son, K.D., sustained serious burns, reportedly after Brown’s boyfriend left K.D. in an empty bathtub and K.D. apparently turned on the hot water.  Brown thought the burns were not severe and treated them with burn cream.  In the following days, the burns began to blister and K.D. became more lethargic.  Ten days after the incident, Brown took K.D. to Holy Family Hospital, where doctors determined K.D. developed an infection that reached his bloodstream.  Holy Family transferred K.D. to Sacred Heart hospital, where an expert in child abuse determined K.D.’s injuries were inconsistent with Brown’s account.  The case was reported to Child Protective Services (CPS), which issued a finding of neglect against Brown based on her delay in seeking proper medical treatment for K.D.  An administrative law judge affirmed the CPS finding.  Brown appealed to the Department of Social and Health Services Board of Appeals, which affirmed.  The superior court affirmed the Board of Appeals decision.  Brown appeals, seeking reversal of the finding of neglect and award of costs and attorney fees. 
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