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I. IDENTITY OF PETITIONER

The State of Washington asks this court to review
the decision designated in part Il. The State was plaintiff
in the trial court and respondent in the Court of Appeals.

II. COURT OF APPEALS DECISION

The Court of Appeals reversed the respondent’'s
conviction in an unpublished opinion filed December 6,
2021. The opinion is set out in the Appendix.

lll. ISSUES PRESENTED FOR REVIEW

(1) After challenging a juror for cause and having
the challenge denied, the defendant chose not to exercise
an available peremptory challenge against that juror. On
appeal, can he claim that the juror should have been
excused?

(2) When a potential juror gives equivocal answers
concerning possible bias, is the trial court required to

grant a challenge for cause?



IV. STATEMENT OF THE CASE

The defendant (respondent), William Talbott Ill, was
found guilty by a jury of the aggravated first degree
murders of Tanya Van Cuylenborg and Jay Cook. CP
143, 146. The evidence at trial is set out in the Brief of
Respondent at 2-11. The murders were committed in
November 1987. 3 RP 1035; 4 RP 1623-24." The
defendant was a stranger to both victims. 2 RP 901, 926.
He was identified as the perpetrator in 2018 through
genealogical DNA analysis. 5 RP 160-65.

The sole issue considered by the Court of Appeals
concerned the trial court’s denial of a challenge for cause
to Juror 40. During voir dire, this juror said that her mother
had been the victim of domestic abuse. She was

questioned about this by counsel for both parties. The

T Most volumes of the report of proceedings cover
multiple dates. They will be referred to as follows: 1 RP
(December 13; March 14; April 12; June 7, 11, and 12); 2
RP (June 13 and 14); 3 RP (June 17 and 18); 4 RP (June
19 and 21); 5 RP (June 20).



relevant questioning is set out in the Court of Appeals’
opinion at 5-8.

The juror said that if there was evidence of “action
taken towards a young woman, | might take that
personally and not be able to be impartial.” 1 RP 293. If
she saw graphic evidence, she didn’t know if “a flood of
emotion might come over me.” 1 RP 294.

I'm an emotional person as it is, and | try to be

very, very logical and methodical in decisions |

make in my life and, you know, trying to see

both sides of everything. But like | said, if it's

a case involving violence and women, it's just

something that I've already experienced in my

life, and | fear that | will always inherently

have as a mother, so that's just the one thing
that | probably couldn't get past.

1 RP 296-97.

The prosecutor asked her if she could put her
emotional reaction aside and reach a conclusion based
on the evidence. Juror 40 responded, “I could try.” 1 RP

298.

Just to note, it's something | usually express
with my husband, that there's always multiple



sides to a story, and I'm a fact-based person,
so | could tell you that | will give it my very
best, should | end up being on the jury, to do
that.

1 RP 299.
The defense challenged Juror 40 for cause. 1 RP
301. The court denied the challenge:

[T]he juror is not saying she cannot be fair and
impartial, which clearly the Court would have
to excuse the juror for that reason. | think we
have jurors that express, as | think anybody
would have to, because they haven't seen the
evidence, and they're expressing some
concerns about how they may react to it. |
don't think there is sufficient basis here to
excuse the juror for cause, because she's not
saying she cannot be fair and impatrtial.

1 RP 302.
The defendant only exercised four peremptory
challenges.? 2 RP 718-20; 2 CP 332. He did not

challenge this juror, and she participated in deliberations.

2 The respondent’s brief incorrectly stated that the
defendant exercised five challenges. Brief of Respondent
at 20.



On appeal, the Court of Appeals considered the
challenge to Juror 40. It rejected the State’s argument
that the defendant waived this issue by leaving his
peremptory challenges unexhausted while failing to
excuse that juror. Slip op. at 4. It then held that the juror
had expressed actual bias, and her contrary statements
were “equivocal at best.” As a result, the trial court
abused its discretion in failing to excuse her. Slip. op at
11-12. The court did not consider the other issues raised
by the defendant. Slip op. at 12.

V. ARGUMENT

A. THIS COURT SHOULD RESOLVE THE
CONFLICTING DECISIONS ON WHETHER A PARTY
CAN DECLINE TO EXCUSE A JUROR VIA
PEREMPTORY CHALLENGE, BUT STILL CHALLENGE
THAT JUROR ON APPEAL.

The rule governing this case is set out in State v.
Clark, 143 Wn.2d 731, 24 P.3d 1006 (2001). There, this
court held that a defendant could “show no prejudice

based on the jury’s composition” if he “accepted the jury



as ultimately empaneled and did not exercise all of his
peremptory challenges.” The court characterized this as
‘well-settled case law.” Id. at 762. It cited three prior

cases with similar holdings: State v. EImore, 139 Wn.2d

250, 277, 985 P.2d 289 (1999); State v. Robinson, 75

Wn.2d 230, 231-32, 450 P.2d 180 (1969); and State v.
Tharp, 42 Wn.2d 494, 500, 256 P.2d 482 (1953).

Here, the defendant accepted the panel after
exercising only four peremptory challenges. 2 RP 718-20;
2 CP 332. He had at least another two challenges
available. CrR 6.4(e)(1). If he was truly concerned that the
juror was biased, he could have excused her. He would
even have had another challenge left, for potential use
against some other juror. Instead, he chose to leave the
juror on the panel. Under the “well-settled law” cited in
Clark, this should bar him from raising the issue on

appeal.



The Court of Appeals, however, held that the
defendant could still raise the issue. The court relied on

its prior decision in State v. Pena Salvador, 17 Wn. App.

2d 769, 487 P.3d 923, review denied, 198 Wn.2d 1016

(2021). There, the court considered (and rejected) the
defendant’s challenge to a juror because it could not
“definitively conclude” that the challenge was waived. Id.

at 793 9 27.

In Pena Salvador, the court examined this court’s

decision in State v. Fire, 145 Wn.2d 152, 34 P.3d 1218

(2001). That case involved the opposite situation from the
present case: the defendant chose to use a peremptory
challenge to dismiss a juror whom he had unsuccessfully
challenged for cause. He subsequently exhausted his
peremptory challenges. This court held that since no
biased juror ultimately served, the defendant was not

prejudiced. Id. at 164-65.



The decision in Fire includes the following

statement:

[IIf a defendant believes that a juror should
have been excused for cause and the trial
court refused his for-cause challenge, he may
elect not to use a peremptory challenge and
allow the juror to be seated. After conviction,
he can win reversal on appeal if he can show
that the trial court abused its discretion in
denying the for-cause challenge.

Fire, 145 Wn.2d at 158.

No such situation was presented in Fire. There was
therefore no issue before the court of what would happen
if a defendant declined to use a peremptory challenge.
“Statements in a case that do not relate to an issue before
the court and are unnecessary to decide the case
constitute obiter dictum, and need not be followed.”

Johnson v. Liquor & Cannabis Bd., 197 Wn.2d 605, 618 q

28, 486 P.3d 125 (2021). The dictum in Fire cannot

overrule the holdings of Clark, Elmore, Robinson, and

Tharp.



The Court of Appeals, however, is divided on
whether to follow the dictum or the holdings. In Pena
Salvador, the court cited a prior Division One decision

that relied on the dictum. Pena Salvador, 17 Wn. App. 2d

at 782 || 24, citing State v. David, 118 Wn. App. 61, 68,

74 P.3d 686 (2003).> On the other hand, a published
decision from Division Three held that a defendant waived
his challenge to a juror, by deciding not to remove that
juror via peremptory challenge. The court reached that
result even though the defendant exhausted his
peremptory challenges on other jurors. State v.

Munzanreder, 199 Wn. App. 162, 179-80 q 51, 398 P.3d

1160, review denied, 189 Wn.2d 1027 (2017). In cases

where the defendant had unexhausted challenges, recent

3 There were two subsequent appellate decisions in
David following remands from this court. Both dealt with
issues unrelated to jury selection. State v. David, 130 Wn.
App. 232, 122 P.3d 764 (2005), remanded, 160 Wn.2d
1001, 156 P.3d 903, modified on remand, 140 Wn. App.
1018, 2007 WL 2411693 (2007).




unpublished decisions from both Division Three and
Division One have reached the same result. State v.
Cadenas, 15 Wn. App. 2d 1057, 2020 WL 7586972 (Div.

[l 2020); State v. Gebremariam, 16 Wn. App. 2d 1009,

2021 WL 164707 (Div. I), review denied, 198 Wn.2d 1012

(2021). The latter case specifically characterized the

statement in Fire as dicta. Gebremariam at *2.

It is hard to understand the rationale for allowing a
party to accept a juror by declining to use an available
peremptory challenge, but then challenge that juror on
appeal. A primary reason for peremptory challenges is “to
help secure the constitutional guarantee of trial by an
impartial jury.” Fire, 145 Wn.2d at 166 (Alexander, C.J.,

concurring), quoting United States v. Martinez-Salazar,

528 U.S. 304, 316, 120 S. Ct. 774, 145 L. Ed. 2d 792
(2000). When a defendant uses a peremptory challenge
to achieve that goal, he has not been deprived of any

constitutional right. Fire, 145 Wn.2d at 162 (court’s

10



opinion). Conversely, if a defendant chooses not to use
an available challenge to remove a juror, he should not be
allowed to complain that the court should have removed
the juror for him.

Under such circumstances, a defendant’s decision
not to remove a juror must rest on one of two possible
tactical decisions. The most likely possibility is that the
defendant agreed with the court’s determination that the
juror was not biased. The other possibility is that the
defendant wished to create a situation of “heads | win,
tails you lose™—one in which an acquittal would be final,
while a conviction could be overturned on appeal. In
either case, the fundamental situation is the same: the
defendant knowingly and voluntary chose to entrust his
liberty to the judgment of a particular juror, despite having
full power to remove that juror.

One might think that it would be rare for a defendant

to use this tactic. But an examination of recent appellate

11



decisions indicates that it has become somewhat
common. Since 2020, the Court of Appeals has decided
four cases in which defendants sought to challenge jurors
on appeal, after failing to excuse the juror via peremptory
challenge. In two of the cases (the present case and

Pena Salvador), the court considered the challenge. In

the other two cases (Cadenas and Gebremariam), the

court refused to consider it.

This situation cries out for clarification from this
court. In a series of cases, this court has set out a rule
precluding appellate challenges to jurors who could have
been removed via peremptory challenge. In dicta,
however, this court seemingly repudiated that rule. The
Court of Appeals is rendering conflicting decisions on
whether to follow the rule or the dicta.

The decision of the Court of Appeals in the present

case conflicts with this court’s decisions in Clark, EImore,

Robinson, and Tharp. It also conflicts with the published

12



decision of Division Three in Munzanreder. There

continue to be conflicting decisions on this recurring
issue. This creates an issue of substantial public interest
that should be determined by this court. Review should be
granted under RAP 13.4(b)(1), (2), and (4).

B. THIS COURT SHOULD REVIEW THE COURT OF
APPEALS’ SUBSTANTIAL MODIFICATION OF THE
ESTABLISHED STANDARD FOR REVIEWING TRIAL
COURTS’ DECISIONS ON CHALLENGES FOR CAUSE.

1. The Court Of Appeals Rejected This Court’s
Holding That A Juror’s Equivocal Answers Alone Do
Not Require Granting A Challenge For Cause.

If the defendant can raise the issue, this case
presents an important question about the standard for
granting challenges for cause. The governing decision is

State v. Noltie, 116 Wn.2d 831, 809 P.2d 190 (1991).

During voir dire in that case, a prospective juror said that
she might find it difficult to give the accused a fair trial.
She said, however, that she hoped that she would be fair
and that she would try to be fair. Id. at 836. Despite these

equivocal statements, this court deferred to the trial

13



court’'s exercise of discretion in determining that the juror
was not biased. Id. at 839-40.

In the present case, the juror gave similarly
equivocal answers. On the one hand, she said that she
‘probably couldn’t get past” her emotional reaction. 1 RP
297. On the other hand, she said that she was a “fact-
based person” and would “give it my very best” to decide
the case on the evidence. 1 RP 299. The Court of
Appeals nonetheless held that these statements required
the trial court to excuse the juror. Slip op. at 12.

In reaching this result, the Court of Appeals

reversed the standard set out in Noltie. Noltie holds that

“equivocal answers alone do not require a juror to be
removed when challenged for cause.” Noltie, 116 Wn.2d

at 839. The same rule was reiterated in State v. Sassen

Van Elsloo, 191 Wn.2d 798, 808-09 | 21, 425 P.3d 807
(2018). In the present case, however, the Court of

Appeals held that absent an “unequivocal statement

14



indicative of [the juror’s] rehabilitation,” the trial court was
required to grant a challenge of cause. Slip op. at 11.

The Court of Appeals’ explanation for failing to
follow Noltie was that it “does not reflect the nuance that
has developed in the case law over time.” Id. To establish
this new case law, the court cited two Ninth Circuit

decisions: United States v. Kechedzian, 902 F.3d 1023

(9" Cir. 2018), and United States v. Gonzalez, 214 F.3d

1109 (9™ 2000). Both of those cases hold that a juror's
equivocal statements concerning impartiality may compel
a finding of bias. Kechedzian, 902 F.3d at 1031;
Gonzalez, 213 F.3d at 1114. The Court of Appeals also

cited its own prior holding in State v. Guevara Diaz, 11

Wn. App. 2d 843, 456 P.3d 869 (2020). That decision
relies on the same federal cases.

The Court of Appeals clearly erred in relying on
federal cases that contradict this court's holding. The

Court of Appeals is bound by decisions of this court. State

15



v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 (1984). Even
on issues of federal law, Washington courts are not
bound by decisions of inferior federal courts (such as the

Ninth Circuit Court of Appeals). State v. Barefield, 110

Wn.2d 728, 732 n. 2, 756 P.2d 731 (1988). If the holding
of Noltie needs to be modified in light of subsequent
federal cases, the responsibility of doing so rests with this
court. The Court of Appeals lacks that power.

2. The Court Of Appeals Failed To Respect The Trial
Court’s Assessment Of The Juror’'s Demeanor.

This court has recognized that a juror’'s demeanor is
an important factor in deciding whether that juror can be
impartial.

A judge with some experience in observing
witnesses under oath becomes more or less
experienced in character analysis, in drawing
conclusions from the conduct of witnesses.
The way they use their hands, their eyes, their
facial expression, their frankness or hesitation
in answering, are all matters that do not
appear in the transcribed record of the
guestions and answers. They are available to
the trial court in forming its opinion of the
impartiality and fitness of the person to be a

16



juror. The [appellate] court, which has not had
the benefit of this evidence recognizes the
advantageous position of the trial court and
gives it weight in considering any appeal from
its decision.

Noltie, 116 Wn.2d at 839, quoting Orland & Tegland, Trial
Practice § 202 (4" ed. 1986).

Instead of respecting the trial court’'s assessment of
demeanor, the Court of Appeals put determinative weight
on whether the juror's statements were “equivocal” or
‘unequivocal.” The problem with this approach is that
people vary greatly in their willingness to express
certainty. One person’s “| will give it my very best” may
express more certainty than another person’s “l will do it.”
Only the trial court was in a position to make an accurate
determination of whether this juror was or was not able to
accomplish what she said she wanted to do—put emotion
aside and make a rational assessment.

Indeed, the Court of Appeals’ emphasis on certainty

can be counterproductive in some situations. This court

17






