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A.IDENTITY OF PETITIONER.

Brandon Eugene Montesi is the Petitioner/Appellant herein,
and respectfully prays of this Honorable Court to accept his
Petition for Review of the Decision of the Coull of Appeals
Division I Number 85858- 1-1I filed on June 30, 2025 in this
matter.

B.COURT OF APPEALS DECISION.

Petitioner respectfully requests that the decision of the
Court of Appeals, Division I, under Cause Number 85858-1-1,
filed on June 30, 2025, be reviewed by the Supreme Court of
the State of Washington. A copy of the Decision of the Court
of Appeals is in the Appendix at pages A-I through A-17.

C. ISSUES PRESENTED FOR REVIEW.

1.  The Court of Appeals Division I Erred by affirming
that there were no violations of Appellant's Fifth Amendment

Rights in the case below;

2. The Court of Appeals Division I erred by allowing

the Appellant's Fifth Amendment rights to be violated by



upholding the provisions of RCW 9.41.801(9)(a) as dispositive
of any self-incrimination concerns regarding the 5" Amendment.
The Court of Appeals Division I erred by allowing the
Appellant's protection against self-incrimination under the
Constitution of the State of Washington, Article 1, §9 in
violation of Article I, §9 prohibition of self-incrimination;

3. The Court of Appeals Division [ erred by
affirming the constitutionality of the 2019 amendment to
RCW 9.41.801(9) which did not adequately address the self-
incrimination violations of that section since there was no
blanket immunity - but instead a creation of layers of
conditional immunity when blanket immunity would be the
only method to avoid the violations of the Fifth Amendment
and Article 1T §9 of the Constitution of the State of
Washington;

4. The Court of Appeals Division [ erred by
affirming the wvalidity and constitutionality of RCW
9.41.809(9)(b) regarding remedies and protocols in order for

the Appellant to be able to invoke his 5" Amendment Right
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not to incriminate himself, especially as to the realistic threat
standard; the Court of Appeals Division I erred as the decision
below also violated Article 1, §9 of the Constitution of the

State of Washington;

5.  The Court of Appeals Division 1 erred by
affirming the wvalidity and constitutionality of RCW
9.41.809(9)(c) which permits the prosecutor to decide, if they
deem fit, to offer an immunity agreement tailored to the
individual case, in order to address any prospective Fifth
Amendment violation, also as to Article I, §9 of the
Washington Constitution;

6. The Court of Appeals Division I erred by affirming
the validity and constitutionality of 9.41.80 1 (9)(d), which
authorizes the prosecutor to be the only officer to offer and
create that immunity agreement, which violates the Appellant's
5" Amend Right not to incriminate himself; the Court of
Appeals Division I also violated Article I, §9 of the Constitution
of the State of Washington;

7. The Court of Appeals Division I erred in its opinion
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stating the State v. Flannery, supra, was no longer instructive

making the decision in the instant case, Montesi v. Montesi;

8. The Court of Appeals Division I erred in its opinion
stating that the "Flannery Fix" made by the legislature was
constitutional despite not resolving the issue of Fourth and Fifth
Amendment constitutional violations;

9.  The Court of Appeals Division [ erred in
concluding there were no constitutional violations of
Appellant's 4" Amendment Rights against unreasonable and
unlawful searches and seizure by requiring Respondents in civil
Weapons Surrender Hearings to search their own premises for
weapons;

10. The Weapons Surrender Order issued by the trial
court and the affirmation of that Order by the Court of Appeals
Division I was error as to violation of the Petitioner's rights to
be secure regarding their persons or property from unlawful
searches and seizures;

11.  The Court of Appeals, Division I erred in rejecting



Appellant's Separation of Powers argument where the
procedures of the statute as outlined violated the Separation of
Powers argument between the judiciary, legislature and the

executive branches.

D. STATEMENT OF THE CASE.

This matter stems from a domestic violence protection
order DVPO) filed by respondent. On May 27, 2022.
Respondent obtained a temporary DVPO protecting her and the
parties’ two children. CP 13-20. As part of that order, an order to
surrender weapons was issued without notice to appellant. CP21-
25. A review hearing was also scheduled for June 16, 2022,
to assess appellant's compliance with the weapons surrender
order. CP 26-28. On June 14, 2022, Appellant filed a
declaration of non-surrender. CP 31-39. When the parties
separated in January 2022, appellant gave all firearms in his
possession to a friend Mr. Krance, who stored those weapons
in his personal safe. CP 29-30. Appellant's declaration of no

surrender was appropriate, as Appellant then had no weapons to



surrender. On June 14, Mr. Krance filed a declaration stating he
had in his possession all of appellant's firearms since January
28, 2022. CP 90-92.

On June 16, 2022, the court held a weapon surrender
review. At that hearing, the court ordered Appellant to
surrender his concealed pistol license. CP I 07-110. The court
needed additional information as to the firearms in Mr.
Krance's possession. The court therefore continued the weapons
surrender review to allow appellant an opportunity to surrender
his concealed pistol permit to allow Mr. Krance time to provide
an accounting of the weapons that he had in his possession. CP
119-120; 136-140. On June 28, 2022, Mr. Krance filed an
additional declaration in which he outlined seven guns in his
possession that he received from appellant in January, 2022.
VRP (Resp. 6- 30-2022 pp 8-10). Jessica Montesi submitted a
reply in which she stated her belief appellant still had multiple
assault rifles, at least one additional handgun, additional hunting
rifles, at least two 9 mm handguns, and a double-action revolver

nicknamed "the Judge." VRP Ibid., supra.
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The court held an additional Weapons Surrender Hearing on
June 30, 2022. The hearing was held telephonically due to
Covid restrictions. Appellant was present in his attorney's
office. During that hearing, the court inquired about the guns
that Respondent alleged were still in Appellant's possession.
Appellant testified he did not have those firearms. When asked
where those guns were, Appellant replied, "I do not know." At
the additional weapon surrender hearing, the court inquired of
Appellant whether he lost the guns. Appellant replied "I don't
have those firearms. I don't know where they are at." VRP
(Resp. 6-30-2022, p. 9, lines 5-25). The court asked appellant's
counsel to clarify whether Appellant never had the guns or if the
guns existed but he just did not know their whereabouts.
Appellant's attorney replied Appellant did not know where the
guns were. VRP 1bid., supra. See also VRP (Resp. 6-30-2022,

p. 11, lines 16-23).

After the additional weapon surrender hearing, the court

determined that contempt proceedings should be initiated due to



Appellant's failure to provide the whereabouts of the additional
alleged firearms. VRP (Resp. 6-30-2022, p.14, lines 3-18). The
court found Appellant's statements about not knowing the
location of the missing fircarms was not credible. At the
additional weapon surrender hearing, the court specifically put
appellant on notice he could face monetary sanctions if he
failed to produce the missing firearms. The court notified
Appellant that he could be subjected to incarceration if he failed
to comply with the show cause order. VRP (Resp., 6-30-2022 p.
14, lines 3-18).

Per the court's direction on July 1, 2022, Appellant
surrendered his concealed pistol license. CP 93. Mr. Krance
also surrendered the guns he had in his possession to the
Bonney Lake Police Depatlment. CP 95. On July 8, 2022, the
final order of protection was entered. CP 96-106. Appellant was
ordered to surrender weapons. CP 96-106. A review hearing to
assess appellant's compliance with the weapons surrender was
set for July 14, 2022. CP 96-106. Under the DVPO, Appellant's

visitation with his children was conditioned on his compliance
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with domestic violence treatment for at least 60 days and
Appellant's compliance with the order to surrender firearms. CP
96-106.

With the new DVPO, a new order to surrender and
prohibit weapons was issued. CP 107-110. The order outlined at
least 13 guns that needed to be surrendered. CP 107-110. The
order set another compliance hearing for July 14, 2022 CP 107-
110. On July 13, 2022, an amended firearm information was
provided when the order was filed. The document explained the
guns surrendered by Appellant matched the guns in Appellant's
purchase history. The document indicated all firearms listed in
the purchase history were accounted for. CP 107-110.

On July 14, 2022, another hearing was conducted. At that
hearing, the court determined Appellant was still not in
compliance as he still did not have any additional weapons to
surrender. VRP (Resp. 7-14-2022, p. 27, lines 9-21; p. 31, lines
4-6.) The weapon surrender order indicated that while Appellant
had turned over all firearms in his purchase history, the court

still found based on Respondent's statement there should be
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additional firearms to surrender. VRP (Resp. 7-14-2022, p. 28,
lines 17-25; p. 29, line ).

On July 22, 2022, Appellant's counsel filed a motion for
reconsideration. Therein, Appellant's counsel asked the court to
reconsider its June 30, 2022 decision that appellant still had
additional firearms, and referenced his prior statements in open
court when referring to that on 6-30 2022 as further support for
the Motion. Appellant's counsel argued any indication
appellant had any additional guns came from Appellant's
counsel, and not from Appellant. Appellant's counsel
explained he misspoke and there never were any additional
firearms. VRP (Resp. 6-30-2022, p. 11, lines 4-12). Appellant's
counsel's motion for reconsideration was accompanied by a
declaration of appellant's counselor, Dr. Richard Stride, who
stated Appellant gets nervous and anxious when he gets
confused, especially if things come at him too fast. Dr. Stride's
declaration demonstrated putting Appellant on the spot to answer
questions that were confusing, such as guns Appellant never had,

could be confusing and could result in odd behavior.
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On July 27, 2022, another compliance hearing was set for
August 11, 2022. CP 77. In that order, the court recognized
there was a pending motion for reconsideration and the court
reiterated the guns were not accounted for. CP 77. The order
also reserved attorney fees for respondent to be decided at the
August 11, 2022 compliance hearing. CP 77. The court entered
its order denying reconsideration on August 3, 2022. CP 119-
120. On August 11, 2022, the parties appeared for the hearing.
The court did not enter a ruling at that time, and instead
ordered it would take the matter under advisement and would
issue a written order at a later time. VRP (Resp., p. 52, lines
15- 25; p. 53, lines 1-17). On August 31, 2022, another
weapon sun-ender hearing was conducted and appellant was
again found to be in noncompliance. In the August 31, 2022
hearing, contempt was indicated and appellant was ordered
to appear and testify about at his weapon surrender hearing
scheduled for September 15, 2022 CP 136-140. Appellant
filed several additional declarations explaining how the guns

in question never existed. Dan Johnson, a family friend
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testified he shot with appellant often and never saw any
additional firearms other than those firearms that were
surrendered. CP 191-192. Appellant filed an additional
Declaration of Non-Surrender. CP 193-194. Appellant also
filed a declaration from Devon Robinson, another
acquaintance in which he explained why someone may have
ammunition for guns they do not own. CP 188-190.
Appellant also wrote an additional Declaration himself,
explaining his position and why the court should find him in
compliance. CP 165-187.

On September 16, 2022 Appellant appeared with new
counsel. Respondent argued Appellant should be sent to jail for
his non-compliance. The court did not issue a ruling at that
time. On September 27, 2022, the court issued an order. CP 195-
198. In that order the appellant was found in contempt. CP /bid.
The court explained the purge conditions were to account for the
outstanding firearms and to surrender them to law enforcement.
CP Ibid. The court assessed $1,878 in attorney fees and

sanctioned appellant $300 per week for each week he remained
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noncompliant. CP /bid. The court another review hearing
October 6, 2022. CP /bid.

After entry of the September 27, 2022 order, Appellant
filed another declaration of non-surrender indicating he did
not have any additional firearms. CP 201-202. At the hearing
on October 6, 2022, Respondent's argument to send
Appellant to jail was again rejected by the court. On
November 3, 2022, the court issued its order for the October
6, 2022 hearing. The order stated Appellant had provided no
new information on the existence of the guns. The order
directed Appellant to deposit $5,000 with the clerk of the
coult within 14 days. The order stated no further hearings
would be held until Appellant took action to remedy the
finding. CP 203-205. On January 18, 2023, Appellant filed
his declaration and a receipt for three additional weapons he
surrendered. CP209-10. Appellant explained while the parties
were together, he stored several firearms for his grandfather
in the family safe. CP  209-210. When the parties were

separating returned those guns to his grandfather. CP 209-210.
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After Appellant's grandfather suffered a stroke, Appellant
decided to surrender those firearms with the Bonney Lake police
department with the hope that those were the guns to which
Respondent was referring when she stated Appellant had
additional firearms. CP 210.

After those documents were filed, the court set a review
hearing for February 16, 2023, later reset for July 13, 2023. Ata
subsequent hearing Appellant raised the constitutionality of the
weapon surrender order under State v. Flannery, 24
Wash.App.2d 466, 520 P.3d 517 (2022). On July 20, 2023 the
Court renewed the Order of Protection. CP 230-233; 234-235.
Appellant's constitutional challenge was set for oral argument
after briefing was exchanged on both sides before the Hon. Sean
O'Donnell, and was argued on August 30, 2023 and September
5, 2023. On September 6, 2023, the court issued Findings of
Non-Compliance. CP 203. That Order was appealed by
the Appellant on October 9, 2023. CP 254-271. Oral argument
was on April 15, 2025, with the Court of Appeals issuing its

ruling on June 30, 2025, denying Appellant's request to declare
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the Weapons Surrender Statute unconstitutional. The matter is

now before the Coult on this Petition for Review.

E. ARGUMENTWHY REVIEW SHOULD BE
ACCEPTED.

(1)  This Case Involves an Issue of Significant
Public Importance that Should be Determined
by the Supreme Court.

The issues under the fact pattern involved herein present a
case of significant public importance regarding the
constitutionality of the Weapons Surrender Statute in the State
of Washington. The statutes at issue and the protocols as
currently in place violate the rights of a Respondent to the statute
as to unreasonable search and seizure under the 4th Amendment
of the United States Constitution. The Appellant/Petitioner
respectfully disagrees with the assertion that the statute is
constitutional as to the 4" Amendment and Article I, §7, §9
of the Constitution of the State of Washington. Similarly, the
Appellant disagrees with the assertion that the Weapons

Surrender Statute is constitutional as to the 5" Amendment of

the United States Constitution, and Article I, §7 and §9 of the
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Constitution of the state of Washington and the Separation of

Powers doctrine. RAP 13.4(b)(3) and (b)(4).

(i) The published decision below in the Court of
Appeals, Division I, Montesi v. Montesi No.
85858-1-1, 2025 is in conflict with a published
decision of the Court of Appeals, Division Il, State
v. Flannery, 24 Wash.App.2d, 466, 520 (2022).

The published decision below is in conflict with the
decision in State v. Flannery, supra, as more specifically
stated in the briefing argument provided below. RAP 1
3.4(b)(2).

(iii) This Case Presents a Significant Constitutional
Question under both the Constitution of the State of
Washington and the United States and Separation of
Powers.

The published decision below, presents a significant
question of law under the Constitution of the state of
Washington, Article 1, §7; 9 and the United States
Constitution regarding the application of 4th Amendment and
5" Amendment Rights of the Appellant, as well as to the

violation of the Separation of Powers Doctrine between the

branches of'the Federal government. RAP 13.4(b)(3).
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F. AUTHORITY AND ARGUMENT.

(i) The Fifth Amendment.

Error is assigned to the trial court's Order Denying
Respondent's Motion to Declare Weapons Statute
Unconstitutional. CP 248-53, which has now been
affirmed below in the Court of Appeals Division 1.

The Fifth Amendment can be asserted in any
proceeding, civil or criminal, administrative or judicial,
investigatory or adjudicatory; and it protects against any
disclosures which the witness reasonably believes could
be used in a criminal prosecution or could lead to other
evidence that might be so used." Kastigar v. United States,
406 U.S. 441, 444--45, 92 S.Ct. 1653, 1656 (1972). See,
also, United States v. Bodewell, 66 F.3d 1000, 1001 (9th Cir.
1995). The protection against self-incrimination given by
Washington Constitution Article 1, §9 is given the same
interpretation as the protection given by the Fifth

Amendment. State v Foster, 91 Wn. 2d 466, 473, State v.
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