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A ASSTTEATITS OF TR0

1. The Trial court violated Appellant's Constitutbional right
to a public trial by conlucting large ocortions of vior dire in closal
courtrooi.

2. Ta  Trial court Jeprival Apoellank, and  ocotantial
onjectars, o a .aeaningful opsortunity to object to closurs of
portions of wvoir dire by ot inforainy Aposllant that ha hal a
Constitutional 2ught to a xhlic trial, an? "y not alloving sublic
into courtroon during inikial trial srocaxlings.

IS3055 PUAMATITYG TO ASSISLITIT 37 TR0

= Y
L]

e Trial Court conductad siunificant oortions of Tary
3alection in closel courtroan, and outsida oudblic view  without
conlucting Jone-Club learing. Okl this closure . violata Asoellant's
Constitutional right to puolic trial?

2a The Irial Zourt failel #o wnform Apoellant that ha had
a Constitutional right to 2 oublic nrial., 2i such fatluare to inform
affact Apoellants ability to oWjact to courtroom closurs?

Da SPADTIEID O 1T CASS

Te Procxiural Tactks

“erle Harvay was convictad of one count of “urder in the First
Sagree, onz Count of Chpdar in the Secont Dagree, and two counts
of First Dayree Inlawful Tossassion of 2 fireann, which as  found
to e saae crimenal oonuct., e was sentenca? to 753 months  and
appealad., 22 411=-412, In an Jnoublisha? opinion, filal farch 23,

2012, this court affirsed Tarvoy's oonwichion, in part meause Lt

A4 not hava the rocord Defore it. 3ee State v, Clarvey, 157 @A,

10235, 2012 7L 1971234 (2012).



On Novenber I, 2212 the dashiangton Suprens Zourt, after
considering “r. Harvey's Affidavit that his volr dire portidn of
Jjury selection was conducted in closad court and out of oresence
of public, and an Affidavit by “harla Brader who -leclared under oenalty
‘of parjury that sha attemtod to view jury selection hut was turned
away fron the courtroon by court personnzl with the siplanation that
only the jury was pamnittad in the courtroan duringy jury selection,
After the Suprene Tourt considered the two affidavits and Yr, larvey's
contention that he needad the voir dirs transcripts, which as it
turns out his Trial Attorney initially securel a Zourt Ordar for
at close of trial, the Supramre Zourt Renanded the case back to the
Trial Zourt with Linstructions to oroduce the aissing transcripts

anl for this Court to consider his clains., See State v, idarvaey, 175

.23 913, 920-922, 233 P.33 1111 (2912),

2. Jury Selection

The Hew Transcripts raveal that on Ssptenbar 13, 14 and 15,
2010 the entire Juf:y 200l of 20 prospactive Jurors were wought into
tha courtroan all at one time. The large nunber of Jjurors f£illed
the entire oourtroom, incluling overflow which had hko sit in the
jucy hox. 3ecause of this there was no roon for any soactators or
the press, The Trial Judges own words supoort this fact, Ssa S22
1-13. As discussed ™elow the trial jueye adlressed] all tha peools
in the courtroom as jurors, swore in all the people in the court
roon as jurors, and closad the first portion of jury selection hy
inforning the courtroom that thera are people out in the hallway
who are intarestel in the case and that the they were not to even
make aye ocontact with thea whila inaking there way to tha Jury loungs.



A Courts instructions to all in Tourtroon/Et Achim ofF Tusy Sefackinn

During the initial portion of jury selection all 90 prospective
Jurors were brought into the ocourtroon and the Julye introlucad the
grospactive jurors to counsel, reportar and assistants afore swearing
in the entire courtroae as Jrospective Jury Pansl. 332 6-13., The
following is a <diract Quote from the Julge to all of the Zourtroom:

"I'.n going to ask that you listen very closely to these
instructions because it's critical.

A r=ally important part of the trial, and you're going to
understand this over the next couple Jdays, is the selaction of the
jury. Anl the law reguires that hefore we start asking you any
gquestions, you be sworn in. S0 I'm going ko ask all of you in the
courtroom to, please, stand and raise your right handl and listen
to Steve,

(Prospective Jury Panz2l sworn in.)

THZ COURT: Thank you so much, Pleasa sit down,

The remarks that I make and the questions T am going to ask
you and the guastions that I will lot the lawyers askt you and the
instructions I give you are directed at each and =2very juror in the
courtroom, not only those saeated currantly in the box, hut the rest
of you seated on the benches," 7D

The first portion of jury selection anded when the Trial Judge
directed the overflowing oourtroon of oJrospective jurors what to‘
do next. The following is a direct guote of that angagament:

TS COURT:  MAny guestions? Okay. On your way back, follow Ali.
Don't talk to anybody in the hallway. There are a lot of witnasses
and interested people, paople interastad in the case who are gyoing
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to me out in the hallway. Do not even lookk at thean, say hello to
thaa, don't let thea say hello to you. Don't stop in the restroans
in the hallway. 2on't stop at the drinking fountain, 7o an alternate
route, Just follow Ali back to the jury lounge and £ill out the paper.
you all understand the reasons for all of this. Dkay.

Any questions fram the jurors about what we are doing?

All right., Aand then I will he sesingy you all back in the
courtroon at different times ovar tha next coupla days, and then
wa'll get started with the trial after we choose a jury. Don't read
anything about this case. Don't read anything about the case on the
internet, in the newspaper. Don't listen to the ralio or watch
television as to local news, I know it's an inconvenience, but it's
absolutely critical that every single thing you hear about this case
cames to you only in this courtroon whare T can sort of coatrol the
circusstances of that information. 30 no local naws until further
direction.

Any Juestions on that? Jkay,

If your neighbor calls you w and asks you what case you're
on, say "I can't tell you. T will t=211 you later.” 3acause after
the trial is over, I will release you from theses instructions an?
you can talk about it, hut not until later, 3o you're going to go
with Ali and T will see all of you at different times,

{Prospective Jury Panel exits courtroamn.)" T,

[o 8 Sacondd Partion of Jury Selection

Suring the second portion of Jury 3election there was some
indication that someone other than counsel an? individual Jjurors
in the courtroaun. 322 S22 23 {court says, "Lalies, I don't allow

4



any talking in the courtroon.") fowaver, there is no indication of
wiom the Judge was talking to. Mether it was a spectator or .erely
sane assistants working for the attorneys, it is impossible to tell,
dowever, there is strong indication that the courtroom was closad
to the public. While guestioning Juror ‘b, 25, *“r, Johnson, who was
also an attorney, it was -discovered that he new everyody in the
courtroan. ‘e aoressed concern that people in the hallway oould
haar what's going on. The Juljye ordersd the doar closel every time
a juror antered., See 372 43-49, The following is a direct guote from
those proceadings:

T COURT: Mr. Mason.

'R, MAGON: Thank you, Your Honor.

vir., Johnson, that's what I was going to ask. T an a little
worried on the other side: you're goiny to hold wme to a higher
standard so it dosen't look lie you're unfair.

JUROR 0. 25: That's the problen., T undarstand that, I do now
Detective Gilwore, as well, through my church, so I 'mww pretty muche--

Re MASDI:  You know everyhody in the room.

JUROR D, 25: Yeah,

MR, MAS3:  All right. You know how this mr}.is. You're going
to e getting jury instructions, You'ra going *o > sworn as a juror
and you'ra going to be told the hurden of proof., You're going to
have to hold the State 5 its standard., Anything about the
relationships, the knowledge that you wnow of peopla in the courtroom,
that are going to cause you not to h2 able to Jo that?

JURO2 0. 25: I don't Yelieve so. I think I can Jo it.

(94 ]



AR, MASSON: Okay. Sreat., Thank you. I Jon't have any othar
Juestions,

THD COURT: 7Go back into the jury room again, please, and than
Ali will give you further instructions. Than%s.

JIROR 30 25: T will tell you one thing. If you stand down the
hall, sometimes you can hear what's going on, so I Jon't xnow if
anyone told you that,

THT C0URT:  Thank you.

JUROR W0. 25: I walkd down the hall further so T Jin't, o
you can hear it if soneone wanted to concentrata.

NIZ COURDT: Thank you. ¥ayhe we should have Ali close the Joor
every timz,

(Juror Jdo. 26 axital the courtroon.) =D

The next instance that shows the counsel and o:urt- were concernad
about peopl2 in hallway hearing what was going on in the courtroon
occurreld on page 53, just after Juror Jo. 30 exitel the Courtroom.
Mr. dagy, prosecuting attorney, o2xhibited hesitance in continuing
because he was unsure if Judge was waiting for 'then' to go down
the hall far enough 50 as not to hear what was going on in the
courtroon, Sea SRP 53 lines 29,

The nest indication in the recorl which shows the julge was
concarnel about spectators in the hallway hearing what was going
on in the courtroom is on pages 93-34 whare the Julge stateld the
following:

"R OCORT: I did gat to the hottom of the issue awut the
evaryoody can hear down the hallway. Tt fsaaws thers is one amony

us who has a boouing voicz.

<Y



YR, JAGY: T will ha careful,

THS O0URT:  Okay. Durmg this particular part. I relﬁnbér I
asked you during the last guestion if you were in the broadcasting
usiness bescause you have the natural voica for it.

MR, NATY: I've hearl that efors, Your Honor, and may e headed
there in the future,

THE COURT: If this lawyering thing doesn't war’t out for you."

37T SRP 23-34 Lines 19-5,

Ce Third Portion of Jury Salection

After the individual guestioning of jurors who were interview
individually about their answers to the Jury Nuestionnairas the entire
jury pansl of 230 prospaective jurors were brought hact into the
courtroan and guestioning of the entire group coansnca? in closad
courtroom without any spectators or the press present, The Trial
Judge ingquired if the jurors in the back corner seahs could ses the
Defendant !erle Harvey., An unidentifed Juror responded in the
affirmative and the Trial JTuwdge informed thes that they would he
able to .ove forward as they started thinning out the jury pool.
SEZ 3RP 145 Lines 13-24,

The Trial Judye was so concernad with controlling what the jury
could possibly hsar about the case outside the oourtroon that she
gave the antire courtroom altwnishmnents hefore recessing for noon
paricds. The Trial Judge adiressed the entire courtroom as one boly
of jurors, and did not ance throughout antire voir dirs distinguish
jurors from anyona 2lse, because only the jury pooi was prasent in
the courtroai. The Judyes admonishaents are gquotel herein as follows:

TS COURT: All right.



Jhat we're going to Jdo is hreak now for the noon oeriod, I'an
going to give you sowe admonishaents helfore we Jdo that., Throughout
this trial you must come andl 3o Adirectly as instructed., Until the
jury is seated, aftar we have sessions, you will follow Ali Jdirsctly
hack to the jury congragation room., You will not leave from this
roan on your own. There are a nunber oI witnasses, as you now Tow,
a larye nmuber of witnesses, some of whan may be in the corridors,
outside in the elevator, on tha stairway anl around tha “uilding
you're no able to racognize than by sight. Tven an  inadvartant
innocent contact could cause us to have to start over or to axclule
you from this trial or start over on a whole jury selection. So it's
absolutely critical that you follow the Jirections.

Ihen you leave here, you will follow Ali bhack to the jury
coordination rooi. You will stay there until she rmeleases you. I'm
instructing you not to speak to anyone ahout this case, the subject
matter of this case, or anything to do with this casze. Tt's essential
to a fair trial that everything you learn about this case cow to
you in tha courtroan and only in the courtroom. D0 not put yourself
in a situation of overhearing anyone making counents about this case.

If you're going to stay around this area, around the courthouse
for lunch, I'a going to give you sone specific dircsctions. You can
eat your lunch in the jury congregation roon on the third floor of
the Amex. That's the safest thing to do Lf you rought your lunch
or going to pick it up samwhere in the area., If you go to the
restaurant in the imnediate courthouse area, T want you to wear that
pink nunber. That's the only way people affiliated with a trial and
the court systemn will know that you are a potential juror, and

3



hopetfully that will cause than to be cautious around you, e carzful
if you go to a restaurant in the impediate vicinity that you're
sitting in a table or booth right nsxt to sombody involved in the
case and they're talking or you're talking. That's the danger. 3o
absolutely no conversation ahout the case., Don't put yourself in
a situation of overhearing anything aour the case, And you will
have to disclose if inadvertently samething 1like that happens,
disclosa it to Ali s0 she can advise me and I can discuss with counsel
what to do about it.

If you're going hane for the noon oeriod, you will leave froa
the jury coordination room. At no time cone »ack to this area of
the courthouse., Ali is going to aescort you to the jury congragation
roan, You will leave from there, Do not comne back on the third floor
of this wing of the courthouse., Thers are witnesses out and around.
If you're goiny hawe ar back to your office for the noon period,
leave the pink numbsr on until you get to your mode of transportation,
either a car or bus, whatever. And when you get hack to the courthouse
area, put that opink number back on so that as you're walking into
the courthouse and aporoaching the courthouse, people see that nunber
and they'rs more careful around you.

Do not listen to any local news over the noon period or tonight
if you're still involvad at that point. Do not Jo on tha internet
and do any research about any local news whatsoevar, Don't look wp
any words in the dictionary that have anything to o with this case
or the subject matter of this case, Don't look uwo the law, You
axsolutely camnot do any research on you own, =“varything you need
to mow to imake a determination in this case will come to you in

2



Eha coustroom in tha car=fully controlla? cirvcunstancss that we 'nos
to crzakte. Son't listan to the ralio, local news, an? Jdon't road
tha nawspapar.

Ay guestions? de're going to start at orobadbly ahout, T hooe
a3 5000 a3 after 1:30 Sc I want you all back in the jury loungs,
thatl jury coordination roma on tha thur? floor of the Amnex hy ahout
25 after 1. Dkay.

If anything occurs that T need soae attention, that you think
you na2l to call to ay attention Juring the noon hour, let Ali koow,
Than you Dack o the court, o not o to this area of the courthouss,
So diractly to the jury cooriination lounge,

Ay questions 3t all? "lave a g0 lunch »eriod and T will 32
you at 1:30." TM

Aftar the court s2lecta? a jury, Hubk afore ir was disclosad
wao the jury <ould He the following took olace:

Fiz 207%0: ALl right, W have a dury. If you would, olaase,
23y very closs attention to Steve, 2 is going to instruct avaryone
wharae to e seakad,

T 2URYs I£ T call your nawe an? you'ra seata? in the jury
g, you neerl to step cub of tha 0 and have a seab sherevar you
can find one,

0T 2007 Can you h2ar hia hack khara?

TIT CLIRX: I'a joing to call the poople fron the jury hoxz out
of their seat and thay just nzed or thay ars yoing to o hack and
have a 322t in the danches whers you Juys all ara.” 7T,

ST A2 371 Line 1-11,
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. YIS T

1. TUIZ 20077 VIDLATT) HAnvy's I =0 TQ A PIRLIC T“""\T TN
IT TAILTD IO SPLIT ™0 JUIY POOL  TVrD T SRDIPS AN
NZCESSARILY DTPRIVZD Tow PURLIC AN DRTES  WROM 'v"['“"’”I NEER SN
FIGT AND THTRD DOITTONS OF TY STLACTIN IITXIT CONDUCTTY
A ONT-CLJR ATARTHS,

Undar woth the lashington and Jnited States Tonstitutions, 2
defondant has 3 constitutional right to a soeedy and aublic trial,
Zonst. art. 1 5 22; U.5. Zonst., anend, VI. AWitionally, article
1, section 19 aressly guarant2es to the public and oress the right

to onan court procaadings. Skats v, Tasterling, 157 .21 157, 174,

137 28,21 225 (2005). Tha Tirst Aweninent iaplicitly protects the

b

ne rcight. dallar v, Zeorgia, 457 ©.5. 39, 45, 104 3.0, 2219, 21

«21.24 31 {1934Y, Zrejulice i3 orasumd whers there is a violation

gl

of the riuyht tn a pudlic trial. In re Jrang2, 132 .27 795, 1%,

1230 2,33 231 (2924), The ranwdy is rawarsal of tha conwvickions and
ranuvl for a new trial, I3 at 314, Tn other woris, the violation
of tha right to open court procselings is structural arror, 3take
v, dakt, 130 in.2d 5235, 532, 150 P,33 540 (2907),

The right to a public trial enconmgasses jury voir Jira, Prosls,

Ve 320riyia, 553 2.3, 209, 130 .2, 71, 175 L,mA.2% 0 575

(2010){Jolling that undar the Tirst and Sixkth Awndaants, woir Jire
of prospactive Jjurors .gust 2 open to the oublic and that this
requirasent is ‘™iading on the States,”) I3 at 723, Also s22 State

V. Drightaan, 155 M,24 505, 515, 122 2,33 159 {(2905), Tven where,

as in Jarvey's cas2, only part of jury s2laction is improoerly closed
to the ouhlic, such closur2 can violate a Iefendant's Zonstitutional

cight to a oublic trial. 322 Skate v, Pravloy, 157 2,37 39597

(2907V(trial court's privat= oorkinn of jury selsction, which

1



atrassad aach vanire parson’s answers to 3 jury uastionsr, violate?d
right to public trial),

The right to a oublic trial i3 not ahsolukz, State v. one-Club,

123 n.231 254, 2533, 995 2,23 325 {1924). 1 +rial court may restrict
tha right only "unler the wost unusual circusstances,"  Zone-Club
123 Win. 23 at 259. 3efore a trial julge can clos2 any part of a trial
from tha public, it aust first apoly on the record the five factors
set forth in Zone-Club., The Onurt must also anter specific findings

that justify a closura order. Tasterling, 157 Wn.2% at 175,

cr

Taitlure to ohject to trial closure Joes not waive the righ

to a public trial. 32rightman, 155 .2 ar 517, Turther, it iz the

trial judge's ohlijzation to sa2't the defendant's objaction to A
closure. Tasterling, 157 n.2? at 175-75 n.7. Timally, the waiver
of a constitutional right auast b lmowing andl volunkary, Trawley,
157 2.31 at 595,

The State aay attempt to distinguish Harvey's case froa 2rightwan
bacaus=2 only a portion of jury voir Jire was orivaba, 3uch an argusent
i3 unavailing., The 3rightaan court ruled where Jury sa2lsction or
a part of the jury selaction is closed, the closurs iz mot Jde .ainimis
or trivial. 3rightwan, 155 .24 at 517,

The State .may also attewot to Aistinguish 'larvay's case “ecause
thara was no specific closure order Yy the julge, an‘l therafora a
lack of evidence showing a soecific closure. “r. farvey urges this
Tourt not to adopt Momah's raasoning. Tha omh Tourt relied on the
ahsance of an axpress trial court order banningy the oublic fornm
cartain procaedings to Aistinguish it facts froa thoss in “righhaan,
Orang2, and Sona-Tluh. This is a distinction without 2 diffarence,

12
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Such dehata is of 0o significancs, vwevar, »3caus? as Yivision IT
has acowladyzl in 2auniar, 2rasley has eclips2e? Yomah anl Strode

andl controls tha outcone of this casa, 322 Stats v. leverls, o.

37935-7-IT {iash,App. Dive 2, 10-05-2019) Titing 2reslay, 130 S.Ct.

The core holliing of the Suoraase Zourt's aell-astablished
authority Ls a trial court may not conduct trial orocesdings outsidke
the public eye. o dashington Zourt until *osah has oonilitioned a
defendant's right to a oublic *rial on the axistence of an axoress
closura ordar, The oroper inguiry is whether the trial court usad
a procedura that effactively arre? puhlic observation, not whether
the court expressly ordared the procetlura,

To the eutent that the Stata's argzimnt aay hae thar the Zourt

dLd ot anter a closure orilar, W& look to the racord to deteraine

;

the oresunptive effact of tha 3 action an? worils, “ere tha
Irial Court Judy2 bdpought in such 2 large nuder of orospectiva
jurors, 27 in total, that all of the sa2akz in the hack of the courk
Jere tazen and the jury ok was utilized to hanile the overflow,

ders, the Trial Judye instructed sveryone in thas oourt to shand
and take the jurors ocath. Tlaarly, ha? thers »on press samhers and

Sublic in the courtroon the Judges words would thave Yaen aore

2lactive by asting only the orospactive jurors to rise anl take

yi

tha oath.

Turther, the Trial Tulgz spacifically informad tha 30 prosoeckiva
jurors that; "There are a lot of witnasses and intersstad asople,
people intareste] in the case who are yoiny to e out in the hallway,
2o not avan loolr at theas, say hells to thag, don't lot thaa say hello

13



to you. don't stoo in the rastroons in the hallway., TJon't stoo at
the Irinking fountain, ZJo an alternate route. Just ollow ALl Hac’k
to the Jury lounge and £ill out the osapar.”

Clearly the Trial Julye was very concarmn2?d ahwub the Jury having
contact with spactators, 5o nuch so that she would have givan sprcific

1

instructions that the jury ware not to talk to specktators in tha
courtroaa, had thers been any prasant,

AJditionally, “4r. Harvey has providsd tus Court, as Txhihit
"1, an Afiidavit declaring that he witnessel the courtroon heing
clmarad out of all soectabtors “ecausa tha wiola courtroon was naalad
for the 30 wanber strong jury oo0l, an? that no soectators wers
allowal in the courtroom during tha antire jury voir dire.
Adlitionally, an Affidavit by “arla DBraler has ™esn orovided as
ZLhibit "2, s, Grader attested that on 5:: anout tha 13th and 14th
day of Septamder, 2019,, sh2 attanpta? to attend an? view the jary
selection stage of erle 1, darvey's Trial in Soouana County
Courthousa, 't was bold that dus to the shear nunher of oSrosoectiva
jurors, 39 in total, that tha public could not viaw the Jury Sslection
Jrocess, hut could attend the trial once the jury was sslectal, (%22
Zxhibit Ho. 2.

Jere, “w, Harvey has provided this Honorabla Zourt with the
2acord of voir Adire, which affirmatively establishas his claia that
the courtroaa was closel to the pudblic and the press hecause of the
overwnelaing nuader of prosoective jurors in attendance, The State
hears the bhuarden on appeal to show that a closurz 7id not occur,

and rebut the two ALfidavits ooint for ooint.

14



2, THS TRIAL QOURT TJUXIZ TATLED 70O TMIRM DTIIRIDANT  THAT T
JAD A CONSTIDJPIONAL RICHT IO OPZ8 A0 PURLIC TRIAL 2RI
0 CIO3TNG 2ORTIONS OF JURY SELICTION TROM DIMLIC AND PRESH,
TERE3Y DE2RAVINT 314 28 A VISR TTNTTUL OPPORTIRIITY T ORJCT
™) TN CLOSURs, A DTINTED PUBLIC AN OPPORTLAIITY 1) O3TRCT
3Y DROVEITING DO 7o TNTERTYT  THTE  COPRTRION. JITYS  VOIR
DIRE 2NCTIDNINGS,

The United States Supreamz Zourt in Praslay v, Zeorgia, 130 3,°t,

721 12010), stated ths Zollowing:

"There is no lagitimbte reason, at least in tha contauth of
juror selection procealdings, to give one who assarts a Tirsh
Anendasnt  privilege greater rights to insist on  public
arocealings than the accused has. "dur casas have uniformly
racomizad the public-trial gjuarantee as one created for
the benefit of the Defendant.” Zannett To. v. "ePasjuals,
143 J.3. 333, 330 (1373), There could he no explanation for
harring the accus2d from raising a constitutional right &hat
is unaistakably for his henefit. That rationals sufficss
to rasolve th2 instant amatter. The Suoranme Zourt of “eoryia
was correct in assuning that the Sixth Arendwent right to
a pudblic trial axtenls fo tha wvoir AUra »f orospective
jurors,"”

Az was theld in  Paumier, "Preslay, apolying the falaral
constitution, resolves any Juestion awmut what a trial court st
do before =2:cluding the public fora trial procealdings, including
voir dire.” Paunier, 155 . 3pp. at 5935,

Stailar to what occurrad in Paunier, the trial court hera
conlucted a portion of voir dire outside thae public foruwn. Sy Joing
50, without €first considering alternatives to such closure of this
sortion of the voir -dire prooseldings and making appropriata Tindings
axkplaining why such closure was necessary, the trial court violatald
Jarvey's anl the oublic's right to an opan proceelding. Prasley
regyuires revarsal of Harvey's convictions.

The rational for the rule reguiring the trial court to alvise
the defanlant fully of his rights is as clear as tha rule itself,

Since the rights involved are fundamental to a fair trial, ocourts

15



have a seriocus 2and weighty responsivility to ensure that the
relinguishment of a vesteld constitutional right is wade in a clear
ani informed manner. Johnson, 374 U.S. at 455, also see [,S. V.
dartinez, 333 7,21 750 (9th Zir, 1239).

A criainal defendant, unfiniliar with the intricate rulas binding
the Zonstitution to the criminal trial, aay siaoly not  comprahand
his rights., Absent instruction of the suhstantive rules, a Jdefandant
coulsdl all to =asily lose fundamental privileges in the shuffle of
trial, #hile the hasic guestion whather the trial court should fully
advise the defendant of his right to testify is an issue of first
inpression, The decision to testify, like the right to dsternine
what plaa to enter, the right to a jury trial, the right to counsel,
the right to a public trizl, the right to counsel, ani tha right
to ba prasent at trial, is so fuadamental that procedural safeguards
must be amployad on the record to insure that the defendant's waiver
of such rights was amade voluntarily, xnowingly, and intelligently.

State v, Neunan, 371 3,Z.24d 77, 31 (W.va. 1233).

This is not a cas2 of invited arror.

Invitel arror occurs when tha defense proposas the same course

of action conslainad about on appeal. State v. oyer, 21 M, 23 342,

533 2,23 1151 (19379),("A party may not regusst an instruction and
latar camplain on appaal that the reguested instruction was given,")
The invited error doctrine apolies only whare the defendant =sngages
in sose affirmative action hy which he 'wmowingly and voluntarily
set ap th2 error. Participation without ohjection Jdoes not constitute

invited error, Strode, 317 2.33 at 313.



dnile Momh was not precluded fron raising the issue on appaal,
his affirnmative position in rosponsa to a “orion to close was 2 factor
that could he consilders? Hy the appellate court as supporting tha
trial court's decision to close. "nlike in Harvey's case, Yomah and
nis counsel ware oth aware of the right to an open and public
trial,.. ey carefully oonsidare? and weighed thoe conpsting tactical
intsrest, argyuel for even greater closure than contamplatad Yy the
court, and =@lained the rights sought to e protectel by closure
on the rocord an? before closure. 3uch was not the circunstances

in ‘lzrvey's case and reversal is requireld,

De TONTLISIONS

Ther2 is .ore than adejuats avidance astablishing that large
cortions of jury voir dire was closed to the public. The Trial Judge
allrassed the entirs courtroon as the jury pool, 30 prospectiva jurors
ware hrought in at one tiwe filling the courtroom to its maximum
capacity, orecluling any spactators, instructed antire courtrooan
to avoid aye contact with intarestad people out in the hallwzay when
aoving to and fram the courtroon ani jury lounge, 52 12,
Irial Judg2 orderad the door closa? after sach juror 2ntere? to ensure
that no soactators in the hallway could hear what was going on tha

the courtrooa during voir dire, 3R? 13-49,
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IN THE COURT OF APPEALS, DIVISION ITT
STATE OF WASHINGTON

CAUSE NO, 29513-3-I11
County No. 09-1-D40N57-6

MERLE W. HARVEY,

Appellant,
DECLARATION OF

vs.

STATE OF WASHINGTON, NAME OF DECLARANT

Respondent..

Nt el el el il it st

1. I am a relative of Merle W. Harvey and an interested party
in the above entitled action and make this declaration based upon
personal %nowledge.

2. I am over the age of eighi:ean years. I am competent to be a
witness therein.

3. I swear under penalty of perjury, the following is true and
correct to the best of my knowledge, informaton, and belief,

o TH
4. That on or about the I3~ 47 day of Sepfember , 2010.,

I attempted to attend and view the Jjury selection stage of Maerle W.
Harvey's Trial in Spokane County Courthouse, but was told that due to
the shear number of prospective Jjurors, 87 in total, that the public
could not view the Jury Selection process, but could attend the trial
once the jury was selecced.

VERTFICATION

|
I, ) 2 do declare and affirm pursuant

o U 8.C. Title 285 1746, Under Penalty of Perjury, that I have read

the foregoing, that it is true, correct and not meant to mislead, to
the best of my knowledge.

Dated this 47 day of OFK, , 2011,
Warhn Eradis

SIGNATURE OF DECLARANT
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I.

I. JIDENTITY OF MOVING PARTY,

Comes now, Merle William Harvey, pro se, moves this Honorable

Court for the relief set forth herein.

II. STATUS OF MOWING PARTY.

Appellant, Merle William Harvey, appears now on Remand by the
Supreme Court of Washington, presenting issues that could not have
baen properly presented earlier due to lack of Trial Transcripts.
Mr. Harvey recently received the last of the Ordered Transcripts
and Clerks Papers, from his newly appointed Attorney. Specifically,
Mr. Harvey received the last of the transcripts on July 29, 2013.

Because an Appellant is entitled to brief the record in its
entirety, this Court should allow this Amended Brief, also, since
the State has not yet, as of the date of the signing of this Brief,
responded to the Supplemental PBrief filed on July 24, there is mo
prejudice and this Brief should be allowed. |

Mr. Harvey now has sufficient Transcripts to formulate the issues
herein, and is doing so lawfully and within the Rules of Appellate
Procedure. RAP 10.10(e) provides in part that; "counsel should
promptly serve a copy of the verbatim report of pfowedings on the
defendant/appellant and should file in the appellate court proof
of such service. The pro se statement of additional grounds far review
should then be filed within 30 days after service of the verbatim
report of proceedings." As the Supreme Court noted in this Case,
Mr, Harvey has a right to appeal the record, as evidenced by its
Remand., (See Exhibit No.1).
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Tne issues presented herein have direct correlation to the
Transcripts and Clerk's papers recently received by Mr. Harvey from
his Appeal Attornev. Previously, Mr. Harvey was not in possession
of any of the Clerk's papers, including the Charging Information,
Proposed Jury Instructions or the instructions presented to the jury.
Therefore, it was previously impossible for Mr. Harvey to present
the claims presented herein.

This Court should take Notice that Mr. Harvey will, if necessary,
take this issue all the way to the Supreme Court as a motion for
discretionary review, if by chance this Court refuses to allow him
to present these issues on direct appeal, and he is likely to win

a remand, just as he did previously.

ITI. FACTS RELEVANT TO THIS BRIEF.

Mr, Harvey was in a public parking lot of an apartment complex
in Spokane Washington, trying to repossess a stolen vehiclé. He
arrived at the parking lot after target practicing with his .22 rifle
and his 30,06 rifle,

The person who took his vehicle was present in the parking lot
as a visitor, and was sitting in a car next to Mr. Harvey's stolen
vehicle. The vehicle belonging to Mr. Harvey appeared to have plates
on it not registered to the wehicle. Mr. Harvey got out of the
passengers seat of the truck his girlfriend was driving. He spoke
to Mr. Lamere, who had stolen the wvehicle, about getting the wvehicle
back. Mr. Lamere indicated that he would not give the wvehicle back
until Mr. Harvey produced the wehicle he had left behind when he
took off in Mr. Harvey's vehicle. Mr. Harvey instructed his girlfriend

(L)



to go make a phone call to have somsone bring the car to the location,
While she was gone Mr. Lamere went into an apartment, returning a
few woments later with a pistol tucked into his waistband. Mr. Harvey
observed Mr. Potter, Lamere's friend, also had what appeared to be
a pistol tucked into his waistband. Mr. Harvey then became frightened
enocugh to assemble his .22 rifle, which was unloaded and disassembled.
After assembling the rifle Mr. Harvey placed it on the seat of the
truck and waited for his girlfriend to return. When she finally
returned she informed them that the car was om its way to the
location. At this point Mr. Lamere said something about taking off
in the wehicle he had taken form Harvey. Mr. Harvey's girlfriend
got into the truck she was driving and pulled it forward so as to
block the Blazer from moving. She got out of the truck and was
standing next to the drivers door, At this point Jack Lamere and
Mr, Potter, and an unknown man, huddled together like football
players. as if making up a plan. 'I'he. three men split apart and
approached Mr. Harvey and his girlfriend in a threatening mamner.
Mr. Harvey seen that Jack Lamere had removed the pistol from his
waistband and was carrying it in his hand as he approached the two.
Fearing for his life and the life of his girlfriend Mr. Harvey opened
the truck door and pulled out the .22 rifle. He pointed it in the
general direction of both Lamere and Potter and fired four or five
rounds. He saw Potter run and crouch behind a car and seen Lamere
fall down. At this point other friends of Potter and Lamere were
approaching, one with a baszball bat., Mr, Harvey ther pulled out
his 30.06 rifle, which happsned to be loaded si.nce target practice,
and he fired two warning shots to ward off what he perceived as an
(3)



immanent threat. Once the approaching threat backed off he and his
girlfriend got into the truck and drove off.

The Trial Judge determined that there was sufficient evidence
to warrant self defense and denied the State its request for First
Aggressor Instruction, while at the same time denying Defense its
proposed no-duty-to-retreat defense.

During Opening Statements the State informed the Jury that it
intended to show that Mr. Harvey went to that parking lot yelling
something to the effect of; "I'm taking my Blazer back. You're not
going to steal from me anvmore.' However, no witnesses ever testified
to such effect. In telling the jury this the State inferred that
Mr. Harvey was the aguressor, that he provoked the situation. He
did not. The Trial Judge specifically denied the State its proposed
'first aggressor' instruction because all evidences showed that Mr.
Lamere was the first aggressor by brandishing a pistol. Additionally,
the Manager of the apartment complex testified that Jack Lamere did
not live at the complex, that he was a visitor.

Factually speaking, the State never produced one shred of
evidence disproving self-defense.
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Iv. SUPPLEMENTAL GROUND FOR RELIEF,

A, THE STATE WAS RELIEVED OF ITS BURDEN TO DISPROVE SELF DEFENSE
BECAUSE THE TRIAL COURT FAILED TO SUBMIT PROPOSED NECESSITY
INSTRUCTION, WHICH NECESSARILY PREJUDICED DEFENDANT

Defendant submitted a Proposed Jury Instructions as follows;

"A person prohibited by law from possessing a firearm may
still be justified in defending him or herself. Such a person
could lawfully slay another with a firearm and still be
corwic_ted of unlawfully possessing a firearm."

(See Exhibit Proposed Jury Instructions).

Because the Trial Court failed to submit that Proposed Jury
Instruction, over Defendant's Objection, (See RP 1289), the State
was relieved of its burden to disprove self-defense beyond a
reasonable doubt as it necessarily negated Instruction 37 by inferring
upon Jury that the Homicide was not Justifiable because Defendant
was not lawfully in possession of Firearm when he acted in
Self-Defense by slaying two armed and aggressive attackers.

Here, the only evidence the State produced to show that the
homicide was not justifiable was the Defendant's stipulation that
he has previously been convicted of a serious offense.

(See Instruction No. 36). _

Instruction 37 stated in part that; “Homicide is Jjustifiable

when committed in the lawful defense of the defendant or any person

in the defendant's presence or company,’

(£)



Here, Instruction No., 36 necessarily informed the Jury that
because the Defendant stipulated that he has previously been convicted
of a serious offense the State had already proven beyond a reasonable
doubt that he was unlawful in such possession, and therefore inferred
upon the Jury that such defense of himself or ancther was necessarily
unlawful because he was not supposed to -be in possession of a firearm.

Further, Instruction 37 (3) stated that;

"(3) the defendant employed such force and means as a
reasonably prudent person would use under the same or similar
conditions as the reasonably appeared to the defendant, taking
into consideration all the facts and circumstances as they

appeared to him, at the time of and prior to the incident."

What such Instructions allowed the Jury to do was consider the
fact that Defendant was unlawfully in possession of a firearm, and
any reasonably prudent person would not be in possession of a firearm
considering all the facts and circumstances, and that any use of
a firearm in defense of himself or ancther person was unlawful, and,
therefore, was not justifiable.

Given the fact that the State produced absolutely no evidence
disproving self defense, it can only be concluded that the lack of
proper jury instructions informing the jury that a person may still
be justified in defending himself with a firearm which he was not
necessarily allowed to possess, substantially ,prejudiced Defendant
and relieved the State of its burden of proof, or rather burden to
disprove self-defense beyond a reasonable doubt. See State v,
Jefferey, 77 vn.App. 222, 889 P.2d 956 (1995). |
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Under Federal case law, a defendant is entitled to a necessity
instruction for the crime of unlawful possession of a firéam if
he can satisfy four factors similar to those articulated in State
v. Gallegos, 73 Wash.App. 644, 651, 871 P.2d 621 (1994), (1) he was
under unlawful and present threat of death or serious injury, (2)
he did not recklessly place himself in a situation where he would
be forced to engage in criminal conduct, (3) he had no reascnable
alternative, and (4) there was a direct causal relationship between
the criminal action and the avoidance of the threatened harm. United
State v. Paolello, 951 F.2d 537 (3d Cir.1991); United State v. Harper,
802 F.2d 115, 117 (5th Cir.1986).

An instruction that is correct in the abstract, aor correct as
applied to one set of facts, may become misleading when applied to

another set of facts. State v. Mevers, 96 Wash. 257, 763, 164 P.

926 (1917). _

Here, the Jury Instructions standing aléne properly informed
the jury of the law, however, taken together, and oonsidering the
set of circumstances in Mr. Harvey's case became misleading and
allowed the jury to consider and apply the fact that Mr. Harvey was
unlawfully in possession of a firearm to determine guilt on the murder
charges and discount self defense because of unlawful act of
possession.

The only proper remedy was to instruct the Jury on the law as
set forth in Defendant's Proposed Jury Instruction as set forth above.

The Statutes do not address the unforseen and sudden situation
when an individual is threatened with impending danger. Certainly,
the legislature did not intend for a person threatened with immediate
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harm to succumb to an attacker rather than act in self defense. A
number of Jur:.sd).ctxms support this view. See, e.g., People v. King,
22 Cal.3d 12, 582 P.2d 1000, 148 Cal.Rptr. 409 (1978); Mungin v.
State, 458 So.2d 293 (Fla.Dist.Ct.App. 1984); People v. Govan, 169
Ill.App.3d 329, 119 Ill.Dec. 825, 830, 523 N.E.2d 581, 586 (1988);
State v. Walton, 311 N,W.2d 113 (Iowa 1981); State v. Blache, 480
So.2d 304 (La. 1985); State v, Crawford, 308 Md. 683, 521 A.2d 1193,
1199 (1987); State v, Spaulding, 296 N.W.2d 870 (Minn.1980); Johnson
v. State, 650 S.W.2d 414 (Tex.Crim.App.1983).
This Court has also held in Jeffrey that; "We are persuaded
a situation can arise that will permit necessity as a defense.,"
Therefore, this Court should hold the necessity instruction as set
out in Lemon can in certain circumstances be presented to a jury
in a self-defense case as a factor distinguishing unlawful possession
of a firearm fram lawful defense,
"Further, the Defendant Proposed the following Instruction be
provided to the Jury:
"You may consider evidence that the defendant has been
convicted of a crime only in deciding what weight or
credibility to give to the defendant's testimony, and for
no other reason."

(WPIC 5.05).

The Trial Court failed to give that instruction, and as a result
the Jury was allowed to apply such knowledge in determining gquilt
on all charges, including whether or not the state disproved self
defense beyond a reasonable doubt. Had the jurv been given this
instruction it may have been reluctant in applying unlawful possession

(8)



of a firearm to the lawful defense of self-defense.

The Questions asked in this case are;
1. Can evidence that a person was unlawfully in possession of a
firearm be submitted to a jury in a self-defense case so as to prove
that defendant was not justified in the lawful 'defense of himself,
where the jury was instructed that the defendant is doing an unlawful

act by possessing a firearm?

2. When a person is unlawfully in possession 6f a firearm, can that
person lawfully defend himself from attackers with such firearm?
and,

3. Was it necessary, in this case, to instruct the jury that; "a
person prohibited by law from possessing a firearm may still be
justified in defending him or herself. Such a person could lawfully
slay another with a firearm and still be cqnvicted of unlawfully

possessing a firearm."?

B, THE TRIALL QOURT ERRED BY NOT SUBMITIING TO THE JURY
INSTRUCTION ON NO DUTY TO RETREAT WHEN DEFENDANT'S TESTIMONY
IMZLUDEDSPEGJ[ATICNRH;ARD]NGTHECHANCESFORA

—ve———- - e A— U © T 7+ A———— s W — &, ——

RETREAT,

The Trial Court, after correctly denying the State its proposed
“First Aggressor” instruction, erred by denving Defense its proposed
"No-Duty-To-Retreat" jury instruction. State v. Redmond, 150 Wn.2d
489, 494-95, 78 P.3d 1001 (2003); State v. Williams, 81 Wn.App. 738,
742-43, 916 P.2d 445 (1996) Id. at 744.

A “no-duty-to-retreat" instruction need not be submitted if
the defendant was actively retreating at the time of the fatal act.
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Here, there was no indication in the record that Mr. Harvey
was retreating at time of the fatal act.

In Williams, the Court of Appeals “clarified the rule" to hold
that "where a jury may conclude that flight is a reasonable effective
alternative to the use of force in self defense, the no duty to
retreat instruction should be given." Noting that other States would
require the taking of available withdrawal rather than the use of
deadly force and that the wisdom of a contrary policy was "open to
debate.” the court adhered to what is called the long standing policy
of Washington that one "should not be made to vield and flee by a
show of unlawful force against him. 81 Wn.App. at 744. See also State
v. Wooten, 87 Wn.App. 821, 945 P.2d 1144 (1997).

It is clear by the State's Opening Statements that the State
was relying upon the presumption that Mr. Harvey had a duty to retreat
after he seen that Mr., Lamere had armed himself with a revolver.
(See Opening Statements RP 5 at i.inas 9-18, Filed en July 23, 2013,
but not provided to Appénant until July 26, 2013).

Throughout the entire Trial the State repeatedly hit on the
subject of duty to retreat, inferring that Mr. Harvey was in a place
he was not allowed to be., It is clear the State was relying upon
such as evidence of Mr. Harvey's guilt. Mr. Ames, defense Counsel,
presented in‘his Proposed Jury Instructions WPIC 16.08 Duty to retreat
instruction due to the State's claim throughout trial that Mr. Harvey
had a duty to retreat and that he was somehow not authorized to be
in the apartment camplex public parking lot.

The Trial Court Judge correctly removed from the instructions
the first aggressor instruction proposed by the State. It also removed
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the no-duty-to-retreat instuction, which was Proposed by Defense,
both of which Trial Judge previously approved, The Defendant has
Standing Objection to the not giving no-duty-to-retreat inst:ructi@
{See RP 1230-1231 and 1289).
The removal of the no-duty-to-retreat instruction prejudiced
Defendant by allowing the jury to consider that Mr, Harvey had a
duty to retreat from a place he had every right to be.
Testimony by Raymond Mashtare established that Jack Lamere did
not live at the Boone Street appartments or at Jordan Property where
the slaying occurred, that Jack Lamere was only a visitor. (See RP
1030-1031),
Since both Jack Lamere and Merle Harvey were both visitors at
1310 west Boon and were in a public parking lot they both were in
a place they lawfully were allowed to be, therefore, Mr. Harvey had
no duty to retreat and instruction on duty to retreat, which was
proposed by defense, should have been given.
The State argued that because the Judge denied the State its
proposed instruction on 'First Aggressor' then the Court should strike
Athe "no-duty-to-retreat" instruction., Defense Counsel argued that
Mr. Harvey was under no burden to leave because Mr. Mashare, the
manager at 1310 West Boon testified that Jack Lamere was not a
resident, but only a visitor. Subsequently the Trial Court ruled
as follows;
THE COURT: All right., I'm not going to give the no-duty-to-
retreat, We are taking out the aggressor and taking out no
duty to retreat.

{See RP 1230 and RP 1030-31),
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Further, Mr. Harvey's Testimony included speculation by
Prosecution regarding the cflances for a successful retreat. Repeatedly
the Prosecution drilled Mr. Harvey concerning his ability to leave
when he oObserved Mr. Lamere and Mr. Potter produce pistols,
speculating on his chances for a successful retreat. (See RP 1087
through 1105).

The Trial Court's failure to present to the jury instruction
on "no-duty-to-retreat" allowed the jury to conclude that flight
is a reasonably effective alternative to the use of force in self-
defense and necessarily relieved the State of its burden of proof
and burden to disprove self defense beyond a reasonable doubt.

Here, the failure to present the no-duty-to-retreat instruction
inadequately conveyed the law of self defense to the jury under the
facts of his case because the remaining instructions did not make
it manifestly clear to the Jury that it oould consider the 1long
standing policy of Washingtonthat that one "should not be made to
yield and flee by a show of unlawful force against him."

This Court should rule as the Supreme Court ruled in State v.
Redmond, 150 Wn.2d 489, 494-95, 78 P.3d 1001 (2003); and State v,
Williams, 81 Wn.App. 738, 742-43, 916 P.2d 445 (1996), and reverse

for new tiral.
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C. THE TRIAL QOURT, OVER OBJECTIONS, FAILED TO SET FORTH ELEMENT
OFPREMEDITATICNANDEHESTATEVESRELIEVEDOFITSBURDEN

QF _PROOF, VIGLATINGTHEDUEPK)CESSCIAUSEOFTHEFIF‘IH

L 3
L u—— -

Under due process clause of the fifth amendment, the prosecutor
is required to prove beyond a reasonable doubt every element of the
crime charged. In re Winship, 397 U.S. 358, 346 (1970).

The reasonable doubt standard applies in both State and Federal

proceedings, Sullivan v, La., 508 U.S. 275, 278 (1993).

The reasonable 3Joubt standard protects three interests. (1)
it protects defendant's liberty interests, (2) it protects the
defendant from the stigma of conviction, (3) it engenders community
confidence in the criminal law by giving "concrete substance" to
the presumption of imnocence. In this regard, the court stated, "It
is critical that the moral force of the criminal law not be diluted
by a standard of proof that leaves p=ople in dJoubt whether innocent
man are being condemed. See Apprendi v. N.J., 530 U,S. 466, 488-92
(2000) (State must prove every element that distinguishes lesser from
greater crime).

The burden of‘ proof consists of two parts; 'the burden of
production and the burden of persuasion. See LaFave, Criminal Law
§ 1.8 (4th ed.2003) and McCormick, Evidence §§ 336-337 (5th ed.1999).

Premeditation is a factor describing a charge, or type of charge.
Just as Felony describes a type of charge, For example, when Felony
Murder is charged the 'Felony' is not an element, just as Premeditated
is not an element of Premeditated Murder. There are Statutes setting
forth such Felonies which are elements of Felony murder, just as
there is a Statute which sets froth the element of Premeditated.
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Simply stating "with premeditated intent" does not sufficiently lay
out the element of premeditation. Failure to 3Jefine every element
of Premeditation is an error of Constitutional magnitude.

Here, the Element of Premeditated is; "more than a mament in
point of tine.” |

While intent means only; "acting with the objective or purpose
to accomplish a result which constitutes a crime," Premeditation
involves "the mental process of thinking beforehand, deliberation,
reflection, weighing or reasoning for a period of time, however
short." State v.. Brooks, 97 Wash.2d 873 at 876, 651 P.2d 217 (1982).

It is, therefare, possible for one to form an intent to kill
that is not premeditated. For this reason, premeditation cannot be
inferred from the intent to kill. State v. Williams, 285 N.W.2d 248,
268 (IOWA 1997), cert denied, 446 U.S. 921 (1980).

Here, Defense Counsel objected to Instruction No. 9 because
it did not adequateiy resent the element of Premediation, nor did
it adequately convey the legal standard. The jury should have been
instructed that "a person can form an intent to kill that is not
premeditated if it is done for the purpose defending himself or
another with whom is in his company." (See RP 1289).

This Court should find that the instruction given to the jury
did not convey the appropriate legal standard as applied to the
circumstances in this case. The lack of proper instructions allowed
the jury to believe that any formation to kill in Defendant's mind
is premeditated, and therefore unlawful. It is not so in all cases.
Premeditation cannot simply be inferred from the intent to kill.
this Court should Reverse and Remand for New Trial.
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D, THE_TRIAL OOURT LACKED SUBJECT MATTER JURISDICTION BECAUSE

v -

THECHARG]J\K;INEGQMAITCNINCGMSONEA!:DTWJISINVALID
ON _ITS FACE AS IT FATLFD TO_SET_ FORTH THE MATERIAL ELEMENT

~ ten r——

OF PREMEDITATION, "N[RE'IHANAMC!‘IENI‘INPOIN‘I‘OFTIME"

Premeditation is a distinct circunstanoe of premeditated murder
in the first degree. RCW 9.32.030; State v. Brooks, 97 Wwash.2d 873,

876, 651 P.2d 217 (1982). while intent means only "acting with the
objective or purpose to accomplish a result which constitutes a
crime", Premeditation involves '"the mental process of thinking
beforehand, deliberation, reflection, weighing or reasoning for a
period of time, however short. It is, therefore, possible for one
to form an intent to kill that is not premeditated. For this reason,
premeditation cannot simply be inferred from the intent to kill.

Here, the Amended Information charged Murder in the First Degree,
Premeditated. RCW 9A.32.030(1)(A)-F, as follows;

COUNf I: MURDER IN THE FIRST DEGREE, committed as follows:
That the defendant, MERLE WILLIAM HARVEY, in the State of
Washington, on or about September 26, 2009, with premeditated
intent to cause the death of another person, did cause the
death of JACK THAMAS LAMERE, a human being, and the defendant
being at said time armed with a firearm under the provisions
of 9.94A.602 and 9.94A.533(3),

Here, the Information failed to set forth the element of
Premeditation, "more than a moment in point of time." The State will
likely arque that "more than a moment in point of time" is only a
definition of premeditation. However, this is not the case. When
one looks up Premeditation in the Black's Law Dictionary Seventh
BEdition, or even in Burton's Legal Thesaurus, one cannot find any
reference to "more than a moment in point of time", therefore, it
can in no way be construed as a definition. Rather, "more than a
moment in point of time" is the actual Element of Premeditation,

not a definition.
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It can only be concludea that the Charging Information failed
to set forth every element of the crime., This Denied to Deferdant
his right to know the charges against him and prepare a defense
against them,

It is well-settled rule that a charging document satisfies these
Constitutional principles only if it states all the ‘&ssential elements
of the crime charged, both statutory and non-statutory. Kjorvik,
117 Wn.2d at 97; State v._ Vangerpen, 125 Wn.2d 782 (1995).

If a charging document is challenged for the first time on
review, however, it will be construed liberally and will be fourd
sufficient if the necessary elements appear in any form, or by fair
canstruction by be found, on the face of the document. Kjarvik, at
105. However, if the document cannot be construed to give notice
of or to contain in some mammer the essential elements of a crime,

the most liberal reading cannot cure it., State v. M 135

avenzaden,
Wn.2d 359 (1998).

Thus, reading the infarmation liberally, this Oourt must employ
the Kjorsvik two-prong test; (1) do the necessary elements appear
in any form, or by fair oonstruction can they be found, in the
mfmum, and if so, (2) can the defendant show he or she was
actually prejudiced by the inartful language. Kjarsvik, at 105-06.

If the necessary elements are not found or fairly implied,
however, the court. must presume prejudice ard reverse without reaching
the question of prejudice. City of Auburn_v, Brooke, 119 wWn.2d 623,
636, 836 P.2d 212 (1992)(one does not reach question of prejudice
unless there is some language in the docurent, however inarful,

relating to the necessary elements),
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Preliminary Subject matter Jjurisdiction cammot be conferred
"by consent, waiver, or estoppel on the part of the accused. 42 C.J.S.
indictments and Informations, Sec 2 (1991)., Thus. Mr. Harvey can
now attack subject matter jurisdiction, even though he failed to
do so in the trial court.. First union Mgt., v. Slack, 36 Wash.App.
849, 854, 697 P.2d 936 (1984)(jurisdition can b2 challenged at any
time).

The law is well settled that an order entered without
Jurisdiction is void. Patchett v, Superiar Court, 60 Wash.2d 784,

787, 375 P.2d 747 (1962). Thus, if a Superior Court acts without

subject matter jurisdiciton, its acts are void. Snohomish Cy. v.

Sperry, 79 Wash.2d 69, 74, 483 P.2d 608, cert denied, 404 U,S, 939
(1971).

Mr. Harvey posits the proposition that the Charging information
should have read as follows, to ocorrectly convey the element of
vraneditation, and adeguately appraise him of the charges against
him;

"That the Dafendant, MERLE WILLIAM HARVEY, in the State of
Washington, on or about Septamber 26, 2009, did Jeveloped
in his mind, for more than a moment in point of time, the
premeditated intent to unlawfully cause the death of another
parson, and after forming such intent, did cause the death
of JACK THOMAS LAMERE, a human being, and the defendant
being at said time armed with a firearm under the provisions
of 9.94A.602 and 9.94A.533(3).

Since the Charging Information here failed to set forth any
elements of premeditation, the trial court did not have subject matter
jurisdiction to sentence on crime not adeguately presented in
indictment, Here, the jury's verdict is invalid and this Court MUST
VACATE, and Remand for New Trial.
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V. CONCLUSTION

Because the Trial Court failed to submit Defendant's Proposed
Jury Instruction that "A person prohibited by law from possessing
a firearm may still be justified in defending him or herself. Such
a person could lawfully slay amnother with a firearm and still be
convicted of unlawfully possessing a firearm", this Court should
hold that the jury was not adeguately appraised of the applicable
law, as applied to the circumstances of the case, and that the jury
was subsequently misled by the inadeguate self defense instruction
and allowed to consider and apply the fact that Mr. Harvey was
unlawfully in possession of a firearm in determining quilt on the
murder charges, and allowed to discount self defense bacause of the
unlawful act of possession.

Further, this court should find that the Trial Court erred by
not submitting to the Jjury the proposed instruction on
"no~duty-to-retreat" becéuse Defendant's testimony included
speculation regarding the chances for a successful retreat, and,
this Court should hold that the removal of the 'no-duty-to-retreat
instruction prejudiced Mr. Harvey by allowing the jury to consider
that Mr. Harvey had a duty to retreat fram a place he had every right
to be. Such inadeguate instructions allowed the jury to conclude
that flight was a reasonably effective alternative to the use of
force in self defense and necessarily relieved the States of its burden
to disprove self defense beyond a reasonable doubt. The failure to
give the instruction inadeguately conveyed the law of self defense
to the jury under the facts of the case by failing to make it
manifestly clear to the jury that it could consider the long standing
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policy that "one should not be made to vield and fles by a show of
unlawful farce against him." This Court should necessarily Reverse
and Remand for New trial.

Additionally, This Court should hold that the Trial Court lacked
Jurisdiction because. the Charging Information failed to set forth
the element of Premeditation "more than a moment in point of time",
and that the jury instruction regarding premeditation was inadequate
to properly convey the law and failed to define every element of
premeditation, The Court properly conveyed the 'intent' portion of
the charge, however it failed to set forth the law of self defense,
that it is possible for one to form an intent to kill that is not
premeditated, Here, premeditation was inferred form the intent to
kill when such intent was in self defense. This Court should hold
that the instruction given to the jury did not convey the appropriate
legal standard as applied to the circumstances in this case, and

Remand for New Trial.
RESPECTFULLY SUBMITTED,

Dated this __I _5_“ day of August, 2013.

Merle William Harbey #818257
Clallam Bay Corrections Center

1830 Eagle Crest Way
Clallam Bay, WA 98326-9723
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QOURT OF APPEALS, STATE OF WASHINGTON

DIVISION III

Merle W. Harwvey,

County No. 09-1-04057-6

Petitioner, No. 29513-3-II1
Vs,

STATE OF WASHINGION, DECLARATION OF MERLE W, HARVEY

Respondent,

N Nt e Nttt il i Nt P Nt

e — -

I, Merle William Harvey, do hereby declare the following to
be true and correct, pursuant to the laws of Washington State and
the laws of the United State of Americ, under Penalty of Perjury.
1e That I received in the U.S. Mail Transcripts of "Opening
Statements" and a Letter from David B. Koch, Attarney at
Law, Dated July 25, 2013, Re State v. Harvey, No. 29513-3-
ITII, Informing me as follows; "Enclosed is the final
transcript we were waiting on - opening statements."

2. That I received such letter and Transcripts on July 29, 2013.

I swear under penalty of Perjury that the foregoing is true,

carrect and not meant to mislead, to the best of my knowledge.

Dated this Ig day of August, 2013.

Tl Fuiy

Merle W, Harvey #818251 C-C-6
Clallam Bay Corrections Center
1830 Eagle Crest Way

Clallam Bay, WA 98326-9723
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