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A. IDENTITY OF P~TITIONER 

Mr. Sergio Peralta, asks this court to accept review of the 

Court of Appeals decision terminating review designated in Part B 

of this petition. 

B. COURT OF APPEALS DECISIOS 

Mr. Peralta seeks review of the DiviHion One Court of Appeals 

unpublished opinion entered on July 29, 2013 allowing aopellate 

counsel to withdrawal pursuant to State v. Theobald, 7~. Hn.2d 184, 

470 P.2d 188 (1970), and Anders v. California, 386 U.S. 738, 87 

S.Ct. 1396, 18 L.Ed.2d 493 (1967). A copy is attach0d as 

Appendix A 

C. STANDARD OF REV IE' .. ; 

A petition for revie•r 1dll b2 accepted by tt1e Supre1.;e Court 

only: 1) if the decision of the Court of Appeals is in conflict 

with a d~cision of the Supre1~e Court; or, 2) If the decision of the 

Court of Appeals is in conflict with another decision of the Court 

of Appeals; or, 3) If a significant questions of law under the 

Constitution of the State of Washington or of th2 Unite•! States is 

involved; or, 4) If the petition involves an issue of substantial 

public interest that should be determined by the Suorcme Court. 

Sections one, two and three apply in this matter. 

D. ISSUES PRESE~TED f01 REVIEW 

1. Did the Appellate Court err in holding trial counsel was 
not constitutionally ineffectiva in failine to ensure l!r. Peralta 
entered into the February lJ, 2009 agreed order knowingly, 
voluntarily and intelligently? 

2. Did the Appellate Court err in holding the Prosecution 
did not breach the terms of the agreed order when they petitioned 
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the trial court ex parte to ad~ a finding of Sexual Motivation to 
Count One, Kidnapping in the Fir~;t Degree? 

3. Dirl the Court of Appeals err in holding Mr. Peralta's 
fundamental right to be represented by counsel of choice was not 
violated where the trial court allowed terQinated counsel to 
represent Mr. Peralta's interest at the modification hearin2 which 
took place on July 1, 2009? 

4. In failing to review the entire record prior to allowing 
appellate counsel to withdrawal, did the Court of Appeals deviate 
from the Anders procedure resulting in ~lr. Peralta being d~nied 
effective assistance of counsel? 

5. Did the Trial Court violate Mr. Peralta's federally 
protected Due Process rights where it failed to ensure Mr. Peralta 
entered into the agreed order l~no••ingly, voluntarily and 
intelligently? 

E. STATEHE:;~I'f OF THE CASE 

In 2007, l:!r. Peralta was convicted of multiple offenses and 

w::1s sentenced to 284 months. See /H)pendix B, Jud.gment and Se[i~.ence 

2007. Subsequentlv, l'!r. Peralta appealed an iii 2008, Division One 

of the Court of Appeals reversed Mr. Peralta's convictio11 in count 

5 for Rape in the First Degree and instructed: "On remand, his 

counsel r.1c.:y raise the same crininal conduct argunent." See 

Appendix C, Opinion of August 2003. 

On remand, on Feoruary 18, 2009 to the Superior Court, before 

the resentencing procee,!ings began, i~r. Rogge, defense cou:1sel 

pointec; to page o:1e of t;le Contract/Agree< Ord,2r aCJ.d advis2d Hr. 

Peralta chat the prosecutor had agreed to drop the sexual 

motivation finding on count 1, because it was not listed on the 

contract in exchange for Mr. Peralta not raising the sam0 crioinal 

conduct argunent. Also on said document, ~,!r. Rogg<e~ promised Hr. 

Peralta a s,::ntence reduction and 1.rrote on it, "-11. 5 years" in 
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exci1ange for the waiver of his rights and the entry of an Agreed 

Order to a lesser-degree offense of Rape in the Second Degree. The 

agreed order includ~d the follo1dng terms, 1) "The defendant 

knowingly, intelligently, an~ voluntarily waives his right to 

appeal or collat~rally attack the judg~ent and sentence ..• ''; 2) 

"This agreene:1t is intended to brine finality to this litigatio·n 

for all parties"; and, 3) "lie [Mr. Peralta] shall be resentenced in 

accordance ~-ri th this order. ' See Appendix D, Contract/ Ao,reed Order 

February 201 '9. 

The only tine Mr. Peralta was addressed on the record was 

where tje court briefly informed Nr. Per-alta he couU not appeal 

the matt2r. Id. at 13 line 21-23. See Appendix E, Report of 

Proceedings 2/18/09. 

At the same time the resentencing proceedings were taking 

place a new judgment and sentence (J&S) was also executed to 

reflect the terns of the contract/agre2d order. The J&S contained 

a special section to note: 11 
[ ] \Hth a sexual motivation on 

count(s) II Both the box a:1d count(s) sections 1,rere left 

unchecked and clank, as per the agreement. Id. at 2. See Appendix 

F, J&S 2009. 

Follmdng sentencing, }fr. Peralta wrote a lett,:::r to Nr. Rooge, 

his rlefense attorney terminating his representation. See Appendix 

G, Letter to J·1r. Rogi:::e. Hr. Rogge responded stating, "Your case 

was a win-win and I thought you ~ould be ecstatic with the outcome 

of 11.5 years off yo,.c sentence." See Appendix ;r, Letter fron ~lr. 

Rogge. 
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Five months later, on July 1, 2009, the prosecutor on the case 

and Mr. Rogge, without notifying Mr. Peralta entered an ex parte 

order anending the 2009 J&S to reflect that count 1 (Kidnapping in 

the First Degree) was committed 1.rit'I sexual :~1otivation. See 

Appendix I, Ord~r Amending J&S 2009. 

On Decer:!ber 1, 2009, Hr. Rogge was rt~plying to the h'ashington 

State Bar Association WSBA file No. 09-01439, regarding the 11.5 

years Hr. Rog::r,e !1ad promised }ir. Peralt.:~ at th12 February lL;, 200<; 

resentencing hearing. Nr. Ro;'ge affirmed and stat2d: "The a:.1ount 

of his senU'nce redt:ctio•.1 1:as in fact more than 11 years gross." 

See Appendix J, Replv from Hr. Ro··.ge. 

In July 2001, upon l2ar~ing of the modification of his J&S, 

~·lr. Peralta filed a Netic•.' of Appeal challengin;:; the order au<:mding 

his J&S and alleging he was not inforned of the order ~,ritbin the 

time to ap:Jeal. Subsequentlr, the Court of Appeals, Division One 

appointed counsel Nielson Jroman & .och to dddress the timeliness 

question. 

While Mr. Peralta's appeal was initiating, appellate counsel 

requested a statenent from form8r counsel for ~r. Peralta, Theodore 

C. Rogge, regarding the ~Jroceedings of the February 1:', 2U':9 

resentencing heari·1g ,md the July 1, 2009 ord,_~r anending Hr. 

Peralta's J&S on co1:nt 1. On Nov·~mb,:;!r 16, 2011, Nr. Rogge ~'rovided 

a declaration and stated the foll01dnt;: "when tt1e resentencing 

occurre·l that finding · ... ·as }.3ft out." :)ee Ap~lendix ':C, Declarn.tion 

of :·1r. Rogge. 

On April 30, 2012 ap;Jcllat.) counsel filed a:1 And.:~rs brief 
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re4uesting to v.·ithdrawal. On July 29, 2013 Division One of the 

Court of Ap:;eals adopted the reqtJest and disnissed the appeal. Se·~ 

Appendix/~, Opinion of July 2013. 

This motion for discretionary review ensues. 

1. Did the Appellate Court err in holding trial counsel was not 
constitutionally ineffective in failing to eilsure Hr. PeraltH 
entererJ into the Fe~ruary Hi, 2009 agreed order knowinely, 
voluntarily and intelligently? 

The Sixth Amendment to thl! United States Constitution .:lnd 

Article I, § 22 of the Washington State Constitution guarantee 

effective assistance of couusel. In re Pers. of Riley, 122 Wash.2d 

772, 779, G63 P.2d 554 (19°3); State v. Sardina, 42 Wasn.App. 533, 

53o, 713 P.2d 122 (1986). Denial of effective assistance of 

counsel is a ~anif0st error affecting a constitutional right, 

revielmble for the first ti1.1e on appeal. State v. Hollev, 75 

Wast1.App. 191, 196-97, !76 P.2d 973 0994). Apoellate CfHJrts 

review ineffective assistance claims de novo. State v. Cross, 156 

Wash.2d 530, 605, 132 P.3d 80 (2006). 

Washington follows the ineffective assistance of counsel test 

set fortn in Strickland v. Washington, 460 U.S. 66J, 104 S.Ct. 

2052, GO L.Ed.2d 674 (1985); In re Pers. Restraint of Stenson, 142 

\,'ash.2d 710, 720, 16 P.3d 1 (2001). In order to sho1,, tllct he 

received ineffective assistance of counsel, Mr. Peralta must show 

1) th.at defense counsel's conduct was deficient, and 2) tr1at the 

deficient performance resulted in prejudice. State v. Reichenbach, 

153 l~ash.2d 126, 130, 101 P.3rl 80 (2004). 
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Due process requires that Hr. Peralta entered into his plea 

knowingly, voluntarily, and intelligently. In re Pers. Restraint 

of Isadore, 151 Wash. 2d 294, 297, 8J P.3d 390 (2004), (citing 

Daykin v. Alat)ama, 395 U.S. 238, 242, 89 S.Ct. 1709, 23 L.Ed.2cl 

275 (1Y64)). If it can be shown th2t ~r. Peralta was not apprised 

of a riiract consequence of his plea, the plea is considered 

involuntary. State v. Ross, 129 Was~.2~ 279, 284, 916 P.2d 405 

(1996). 

A direct consequence is on8 that has "definite, ir:lr.H'!diat·} and 

a largely automatic effect on the range of the defand2nt's 

punishment. Id. The length of a sentence is a direct consequence 

of a plea. State v. Mendoza, 157 Wash.2d 582, 590, 141 P.3~ 49 

(2006). 

During plea bargaining, counsel has a duty to assist the 

defendant "actively and substantially" in det~rnining whether to 

plead guilty. State v. Osborne, 102 Wash.2d 87, 99, 684 P.2d 684 

(1984); State v. Stone, 71 liash.Apf'· H\2, lf\6, BS8 P.2d 2()7 

(1993). It is counsel's responsibility to aid the defendant in 

evaluating the evidence ap,ainst him and in discussing the possible 

direct con:;equences of a guilty ~·lea. State v. Ilolley, 75 

Hash.App. 191, 197, [176 P.U 973 (199,~). 

It is counsel's duty to protect the rights of their clients 

when entering into plea's thus ensuring pleas are entered into 

knowingly, voluntarily and intelligently. 

Prior to entering into the agreed or.Jor ~rated February 1:'., 

2009, Er. Peralta l.;as told by rlr. Hogge•, his attorney that :y 
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entering into the agreed order he "1\'0uld receive an eleven-in-a­

~alf year seiJtence r2duction; and, that the State would drop the 

Sexual Hotivation finding on Count Ont~, ~Udnappinz in the First 

Degree, in exchange for ~lr. Peralta's agreement to not raise the 

same crininal conduct arguneut on Counts one and two of the 

information. Based on this under~tanding, Mr. Peralta entered into 

the plea. 

Er. Peralta stayed true to ftis word and did not raise the same 

criminal conduct argument. Hm:ever, Hr. Peralta did not receive 

what his counsel assured him. The sentence reduction Mr. Peralta 

received was 34 Months, not 11~ Years. Initially, the Sexual 

i'lotivation finding was dropped frorn ::>Ir. Peralta's judp1,1ent. '.ut 

that was only temporary. 

On July 1, 2009 in direct violation of the agreed 0rder, the 

State rrornpted by the Departnent of Corrections, moved the trial 

court to araend Hr. Peralta's Judgment and Sentence to add the 

sexual motivation finding. The court, outside of Hr. P;:ralta's 

presence and knowledge, granted the motion. 

Another factor worth mentioning is the fact that th·. ?.og,ge 

failed to ensure that the court entered into a colloquy on the 

record a~ required by CrR 4.2(e) 8nd RCU 9.94A.431. 

In this cas2, ~r. Rogge the party Mr. Peralta was relying on 

to ensure that his rights were being protected, did nothing to 

ensure tl1ey were. ;ie mdde promises i-.'hich '•H?re left unfulfilled, 

and did not t:ltd_e sure there was a proper colloquy madE~ 011 the 

record. 

7 



As a result of the deficient representation, Mr. Peralt3 

forfeitec his same criminal conduct argument, in <~xchang2 for 

essentially nothing, but etJpty promisees. 

He did not received the 11.5 years off his sentence he was 

promised and his judg~ent and sentence ~as amended to again include 

the finding of sexual notivation. A finding that • . .;as supposed to 

be dropped as a result of the agre0d order. 

This is ineffective assibtance of counsel nt its most 

fundanH~ntal level, and the Co.trt of Appeals failure to recognize 

the potential probability of success is clearly violative of this 

court's holding in State v. Thebald, 78 Wash.2d 184, 470 P.2d lOB 

0970), quoting Andc"rs v. California, 386 U.S. 738, d7 S.Ct. 1396, 

lo L.Ed.2d 493 (1967). 

2. Did the Appellate Court err in holding the Prosecutio~ did not 
breach the terms of the agreed order when they petitioned the trial 
court ex parte to add a finding of Sexual l'1otivation to Count One, 
Kidnapping in the First Degree? 

A plea induced by promises not subsequently fulfilled is both 

involuntary and inconsistent with due process. It is a manifest 

injustice to hold 3 defendant to 3 plea made in reliance on 

unEulfilled promises. Any breach of the agree,<ent by the 

prosecution which the defendant relied upon to his prejudice may 

entitle hin to relief. In re Pers. Restraint of Palodichuk, 22 

~\n.App. 107, 589 P.2d 269 (1978). "Plea agreer:1ents are nor:: than 

simple connan lac,' contracts. They concern fundamental rights of 

the accused; and thus, constitutional due process considerations 

come into play, which require prosecutors to adhere to the terms of 
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the agreements." Santobello v. l!er.v York, 404 U.S. 257, 92 S.Ct. 

495, 30 L.Ed.2d 427 (1971); See United States v. Harvev, 791 F.2d 

29L+, 300 (4th Cir. 198:)), (Holding: "[T]he defendant's underlying 

contract right is constitutionally based and therefore reflects 

concerns that differ fundamentally from and run wider than those of 

commercial contract law"). 

Sioply put, the State must adhere to the terms of a plea 

agreement. See e.g., State v. Hall, 104 l:ash.2rl 486, 490, 706· 

P.2d 1074 (1985); Mabry v. Johnson, 467 U.S. 504, 509, 104 S.Ct. 

2543, 2547, 81 L.Ed.2d 437 (1984). 

In this matter, ~!r. Peralta a.p,reed to the entry of ae1. orch!r 

wherein h~ l,'as assured he would see an eleven-in-a-half-year 

sentence reduction and that the sexual motivation finding tagged 

onto his First Degree Kidnapping charge would be dropped in 

exclunge for llis agreernent not to raise th3t the sar.1e cri~.1ina 1 

conduct doctrine required nerger of Counts one anct two. 

While the Prosecution enjoyed the benGfit of Mr. Peralta not 

raising the issue; Mr. Peralta dirl not pet eleven-in-a-half-years 

off his sentence. Noreover, after the entry of the Fe~)ruary l!J 

agreed order, the Prosecution, at the prompting of the DOC, ~oved 

the trial court to aonend Hr. Peralta's Judgment and Sentece to 

include the finding of 1::exual '10tiv.:::tion, a findinp the state 

agreed to drop. 

When a prosecutor hreaches its pro~ise with respect to an 

executed plea agreement, the defendant pl~ads guilty on a false 

premise; and, hence his conviction cannot stand. ::tate v. ;::,ledge, 
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Tne prosecutor breAched the teros of the agreed order. Mr. 

Peralta relied upon in entering the agreed order. The sexual 

r:wtivation finding as to count one ~-Jas to be dro;Jped as evi<lt:nced 

by the agreed order; and he was to receive 11~ years off his 

sentence as evidence,: by the docum<:ntation included as Appendix D, 

nand J. ~lr. Peralta did not receive the benefits pronised hiu. 

It was error for th•:=! trial cocrt to allo;,r tne modification .::s it 

did not comport with ~he written agreed order and 2009 J&S at issue 

111 this case. 

3. Did the Appellate Court err in holding Mr. PeraltJ 1 s 
funda11ental right to be represe:nte.:.l ·>Y counsel of choic.;• .. as not 
violated wt1ere the trial court allowed tenlinated counsel to 
represent Mr. Peralt~'s interest at the modification hcarin~ which 
took place on July 1, 20· 19? 

The Constitution guarantees a fair trial through the Due 

Process Clause, but it rt.~~fines the basic elements of a fnir trial 

lareely t:1rough the sev,;ral provisions of the Sixtlt Amendment, 

including the Couns•2l Clouse, •;ni,~h provides that, "[i]n all 

criminal prosecutions, the accused shall <~njoy the ri:-;'1t to 

l1ave C1e assistance of counsel for his ,:.,~fense." Strickland v. 

Washington, 466 U.S. 66 , 684-DS, 104 S.Ct. 2052, JO L.Ed.2d 674 

(1984), (quoting U.S. Const. Amenct. VI). 

The United StFtes Supren8 Court has found the counsel clause 

to 'tav.:: tHo distinct elenents, "the right to c·ffcctive assist.ance 

of counsel" and "the right to select counsel of ODe's choice." 

United States v. Gonzalez - Lopez, 548 U.S. 140, 1~6-43, 126 S.Ct. 

2557, 165 L.Ed.2d 409 (2006). 
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The seconrl-the Rigr1t to counsel of choice-';.;as formulated in 

Wheat v. United States, 486 U.S. 153, 101 S.Ct. 1692, 10 L.Ed.2d 

140 0988), which also discussed some of its lb1itations. 

Gonzalez-Lopez, 548 U.S. at llfi'· n.3, 126 S.Ct. 2557 (1933). ATCJ.OU8 

those limitations are that "deLendant :wy not insist upon 

representation hy en attorney he cannot afford." Wheat, 486 U.S. 

at 159, 103 s.ct. 1692. 

In Caplin & Drysdale, Chartered v. United States, 491 U.S. 

617, 624, 1U9 S.Ct. 2646, l<JS L.Ed.2d 528 (1989), the Court 

observed that Petitioner does not, nor coulli it defensibly do so, 

assart that impecunious defendants have a Sixth A~endment right to 

choose their counsel. The Am8ndment guarant"~es defendants in 

criminal cases the right to adequate representation, but those ;bo 

do not have the means to hire their O'•m la·:yers have no cogniz.1ble 

comillaint so long as they arc acJequately repres~ 1ted hy attorneys 

appointe~ by the courts. 

In t!1is matter, Hr. i~ogg~ ;..'as hired as private counsel i:;y Hr. 

Peralta. Mr. Peralta was not an indigent or impecunious defendant. 

Mr. Peralta later relieved Mr. Rogge fran his services. See 

Appendixes G & H. 

Despite this, following the prosecutions ootion to amend Mr. 

Peralta's Judgoent and Sentence, the trial court notified Mr. Rogge 

of the motion and requested his appearance to resolve the matter. 

No one, not even Nr. L1or~ge, l<ho no lon~er ••orked for L·Ir. Peralta, 

bothered to iuforu Mr. Peralta of the hearing. As such, Hr. 

Peralta never ha<l an opportunity to r<:tain counsel of choice, 
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SO!llething he twd the financial ,::~bility to do. 

Certainly hm<iever, that choice would not have included l1r. 

Rogge, as ~·!r. Peralta made it very clear that his services ·..;,_;re 

terminated, as he was not satisfied with his services. 

As set forth in Gonzalez-Lopez, it is a violation ot the 

Counsel Clausd embed<il'!d tvithin tr~.e Sixth Amendment to the iJnited 

States Constitution. to force upon a di!iQndant, ccuch as l'1r. ~',~ralta 

Hho has the '.aeans to retain private counsel, •:ot ot his choosin1>,. 

Allm.;ing llr. Ro,ge t.o act as counsel clearly 1rejudiced ~!r. 

Peralta as Hr. llogge allow·ed the staL: to wiggle out of their 

agree1.1<:!nt with l•lr. Peralta •:ithout so much 11s an o t:.jection. \rt1en 

Hr. Peralta agre;i!d to t,•nter into this agreer:1~~nt :1e wa::; pronised t<·lo 

t!1ings. First, !·lr. Ro,:g: .. ~ assured hr. Peralta t:1at he \·WUld net a 

total sentence reduction of eleven in a half years. This did not 

happen. Secon(i, Yir. Rogge assured rir. Peralta that tl1e findins! of 

sexual r.1otivation on th''" ~'idnapping chc;r,r·ec •wulc be dropped. 

Initially this OCCJrr8d. r:r. ::.'.O;i?;'2 hOivever, allm:cd the State to 

renege behind IIr. Peralta's ~Jack. 

Mr. Peralta howev~r kept his word and 1lid not argue that 

counts one anc: two enconpassed the sant~ criminal concuct. Tllis is 

~<.'>at he cgreed to forgo in excha.nge for the ber:efits he ><las 

ultinntely rie:ticct. This is ;Jrejudice nt its :·10st. basic level. 

The Court of Ap?eal's failure to recognize this violates this 

court's holding in State v. Theobald, 73 Ha"h.U 1'34, 47:J P.2d U.\8 

(1970), quoting Anders v. California, 386 U.S. 738, ~7 S.Ct. 1396, 

18 L.Ed.2d 493 (1967). 
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Therefore, the Court should allow hr. Peralta to va~ate the 

agreed order and remand this matter back to the trial court for 

furtjer proceedings. 

4. In failing to review the entire record prior to allowing 
appellate counsel to withdrawal, did the Court of Appeals deviated 
frora the Anders procedure rt:sulting in Nr. Peralta beii~g denied 
effective assistance of appellate counsel? 

An appeal is frivolous when there are no d2batable issu2s 

which reasonable minds ni[ht differ and the appeal is totally 

devoid of merit, lending to the proposi~ion that there is not a 

reasonable probabilitv of reversal. See State v. Rolax, 104 Wn.2rl 

129, 136, 702 P.2d 1185 (l9B5). As d,!r,1onstrated by the argu11ents 

and facts lair! out above, l\r. Peralta's appeal is not frivolous. 

It contaills debatable issues surrounding tl1e application of an 

agreed order entered into on Fe runry 1~, 2009 and its ex partie 

modification on July 1, 2009. 

The Court of Appeals erred in failing to conduct a proper 

review of the record in this case before permitting appellJte 

counsel to ;,,rithdra',;al pursuan:· to State v. Theobald, 7:.; •.;n.2d 1114, 

470 P.2d 1GJ (1~7u) and Anders v. California, 386 U.S. 738, 87 

S.Ct. 1396, 18 L.Ed.2d 493 (1967). See Appen~ix A 

The record in this c~se clearly shows that the trial court 

abused it discretion in allowing the state to violate the ter~s of 

the agreed order, and it was error for the Court of Appeals to 

deter~ine otherwise. Denying a criminal defendant the ability to 

contest the trial court's fact finding role obviates the cl~arly 

settled principle that when constitutional rights are at issue, the 
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appellate court is obligated to make an independent de novo review 

of the record to reach its own conclusion of the facts of the case. 

See e.g., State v. Daugherty, 94 \1rn.:?d 263, 263 P.2d 64~l (19d0); 

State v. Sweet, YO Wn.2d 282, 289, 581 P.2d 579 (1978). 

In reversing llr. Peralta's judgme:1t an,: se:1tence on August :'.c, 

2008 the Court of Appeals reversed count five, Rnpe in the First 

Degree and remanded the case for further proceedings. In so doing, 

the Court of Appeals opted to rule uoon ~r. Peralta's clai~ that 

counts one and two encompassed the same criminal conduct, 

deternining that ~'lr. Peralta vould b,a fre:~ to raise said i~:.sue on 

remand. See Appendix C 

At that time, Mr. Peralta's JudB~ent and Sentenced enterad in 

2007 ceased to exist as a final judp ~ent. State v. Earrison, 148 

\,·n.2d 550, 5;j1, 61 P.3d 1104 (2003). 0:1 r.,nand the ;;>uqose of the 

agreed order \vas to bring an end to tr:e litigation surrounding this 

case, to ulti~ately settle the issues irlentifiad l1y the Court of 

Appeals. The entire foundation of the agreed order reste(: upon the 

August 4, 2008 decision, which pursuant to Harrison, supra is the 

law of this case. 

Under the Law of the Case Doctrine, an appellate court's 

decision i~ binding on further proceedings in the trial court on 

remand. Stat2 v. Strauss, 11Y Wn.2d 401, 412-13, ~32 P.2d 78 

(1992). This doctrine promotes "the finality and efficiency of ~;he 

judicial process by 'protecting against the agitation of settled 

issues.'" Harrison, 148 \.'n.2d at 562, 61 P.3d 1104 (quoting 

Christian v. Colt Indus. Operating Corp., 486 U.S. 800, 816, 108 
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S.Ct. 2166, 100 L.Ed.2d 811 (198 )). 

On rmnand, Hr. Rogw~ defense counsel for Nr. Peralta, advised 

that an offer •;ras on the table if ·Hr. Peralta agre,,d not to argue 

that counts one and two enco~passed the same criminal conduct the 

state woul~ drop the sexual rnotivatiott finding as to count one nod 

Mr. ?eralta would net an eleven in a half year scnt0nce reduction. 

Dased thereupon, Mr. Peralta consented to the entry of the agreed 

order. See Appendix D 

Notice, the agreed order docs not contain a sexual motivatio 

finding on count one. Tltis is true for the Judgc:wnt and Sentence 

entered on the same day. See Appendix F This was not a clerical 

error as the ~o~rt of Aupeals determined; rather, it was part of 

the agree,nent entered into by t:1e parties to ti1is case. 

:·lr. Rogge j)rovid:.:d a c:eclaration ''here he states, '1Hhen the 

resentencin& occurred t 11at finding ;:as left out." See Appendi:: l·:: 

In direct contradicti:.Jn to the agreed order, the State's 

arguc:1ent, ,,•hic:1 has been adopted by the court of appeals, is that 

they had the right to amend the Judgment and Sentence because the 

finding w.:ts included on the 2007 Jur!;',r1ent. 

The State's position fails for two reasons: 1) the Agreed 

Ord;3r is a contract Hhich is binding on t:1e r,arties. It docs not 

co 1tain a sexual motivation findin2. ;::Hi tl-ms is governed oy this 

Court's tlOldin~, in State v. Sled_ge, 133 \•:n.2d d2d, ,::,3{), C)47 P.2,:i 

1199 (1997); ant', 2) Peralta's 2007 Judgment and Sentence ceased to 

exist as a final judg[mnt on t~e merits hy this court's holdinf in 

State v. Harrison, 148 1:\n.2d 550, 'i61, 61 P.3d lL:L; (2003), Hhich 
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controls undar the law of the case doctrine. 

In addition to the face chat the State breached the ~gre0d 

order, llr. Peralta n<Jver receive the sentence: r~:uction )remised 

him by Mr. Rogge his defense counsel. Rather, Mr. Peralta received 

only a sentence reduction of 34 nontits. .f',ecause Hr. Peralta 

enter~d into this agr,.:etnent l1ased upon :1 false i"romic;c it is 

involuntary undt:?r prevniling jurisprudence. See (?.g., State v. 

Lathrop, 12.5 \,in.t.pp. 353, 104 P.3d 737 (2,105), (holding: "\\hen a 

d·:?.fendant enL~rs 3 plea agreenent c~ontract) :,laS·,!'-1 UpOn 

misinformation affecting trw senteth~ing consec;uences and the 

defendant later becot~es m;are of this misinfoc~"'tion, he! or sh2 r.:oy 

choose to 2itl1er ivithdraw tl1e pl~a (contract) or demand .specific 

performance''); see also In Re Pers. Restraint of Tiradley, 205 P.3d 

123, 165 \;ash.2d 934 (2009), (Holding: "!1isinformation about the 

length of a sentence rend.·rs a plea (contract) involunt~rily''). 

Nor: only di·: t:te Court of Appeals deny ~1r. Peralta a 

t:-aeaningful review of the real issues present in this cas2, it also 

denied Nr. Pernlt~1 ttlc rir.:1t to ,;fL:ctivc nssistance of app:.;llatr:.: 

couns.:d o, ttis direct i:ippeal. 

In Gideon v. \,1aim,rright, the U.S. Su·n!''l:le Court held til<'t the 

Sixth ArJendr'lent right to a:)pellate couns .. ~l i,Tc~, botcl fundal'lental and 

an essential part of due proc2ss. Id. 372 U.S. 335, S3 S.Ct. 792, 

9 L.Ed.2d 799 (19~3). Also in Douglas v. California, the U.S. 

SuprQrJe Court held that the Fo.1rteenth ALtenrlrr>ent guarantees a 

criminal def.2n<Lnt U1e rir~ltt· to comL':•::>l in the first appeal as of 

right. ld. 372 U.S. 353, G3 S.Ct. 814, j L.Ed.2d Bll (1963). 
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And finally, in Evitts v. Lucey, the U.S. Supreme Court h(~lc~ that a 

defendant is entitled to effective assistance of counsel in an 

"appeal as of rifillt". Id. 469 U.S. 387, 397, 105 S.Ct. 830, i33 

L.Ed.2d b2l (19G5). 

In addition to that oc:tlinecl above, the Court of Appeals also 

failed to properly consider the fact thHt the Tri~l Court failed in 

its entirely to follow tt1e mandates uf CrR !+.2. Failure to comply 

fully with CrR 4. 2 requires that the defendant 1 s ph;a be set asid'-~ 

and his cas_! rerlanded so that he uay plead arn'\i, Hood v. Horris, 

R7 Wash.2d 501, 511, 554 P.2d 1032 (ln76). 

The enC: result of tl1e court of app,>.als decision ent.l~reri on 

July 29, 2013 allove1l tha state to unlawfully deviate from the 

agreement thev reached 1vith hr. Peralta inducing him under false 

pretenses to forego raising the:: sa1Je crininal conduct argurtent as 

to counb one a.1d tr,;o; ricprived Hr. Peralta fro: properly arguing 

tnat his [)lea \vas based upon a fals,:;: nronisc; . nd, denier: him che 

right to effective assistance of counsel. 

5. Did tie Trial Court violate Hr. Pc:ralta' s f.c;derally protc:cte.d 
Due Process rights where it faile~ to ensure Mr. Peralta entered 
into the agreed ord,::::r kno1-.ringly, volllntarily and intellir,ently? 

Due process requires under both the st~te and federal 

constitution that guilty pleas must be 0ntercd intelli~ently and 

voluntarily. Bovkin v. Alabama, 395 U.S. 23 11, 242-43, ~9 S.Ct. 

1709, 23 L.Ed.2d 274 (1969); In re PRe of tlontoya, 109 i·;ash.2d 

270, 277, 744 P.2d 34~) (1987) U.S. Const. amends. V. XIV; Const. 

Art. I, § 3. Due process ~rinciples are offended by the entry of u 
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plea \UlS r:1ade intc:lligently and voluntarily. State v. Eolley, 75 

1iash.App. 191, l(n, :-)76 P.2rl '/73 (1994). 

Lecause a p18a agreement is a contract, issues concerning the 

iHterpretation of a plea are CJuestiotlS of law revie',;od de novo. 

State v. Harrison, 148 Wash.2d 550, 556, 61 P.3d 1104 (2003); 

Tyrrell v. Farmers Ins. Co. of Wash., 140 wa~~.2d 129, 133, 944 

P.2d 833 (2000). 

On Augu:,,t 4, 2008 Division One of the Court of App:'.J.ls 

reversed Iir. Peralt.:1's conviction on count 5-ra;_·,~ i!l tile first 

degree and instrccted: 

On rer.1and, his couns .. :;d ;:a·; raise t:1e sarw criminal cundt~Ct 
argume:1t. 

See Appen·~·.ix C, CUi\ o .'inion of August 2QO,;. 

On rernanrt an a~reement was reached by the parties and t~o 

promises ~;2re made to r1r. F\~ralta: 1) a sentence reductio~: of 11.5 

years; and, the disr.lissal of the sexual 'lOtivation finding on count 

l-i(iclnappi:1g in t~e first d,,~gree, in exchange for :•lr. ~'eralta 

agreein;; to the entry of r:he <lgreed or :er and the agn:·.'':eor: not to 

raise tne sam,~ cri·.~inal conduct argU'1ent. The agreec~:ent ~;as 

intenc1·2d to bring finality to tlw litigation for all p;:rtie;. Se<:c 

App,~ndix D. 

During tlie resentencing hearing, :rr. Peralta's c:efense 

attorne·;, ilr. Rog:'!" infor::1ed Hr. Peraltc:. tl1at the finding of sexual 

motivation finding ~ad been droppad as evidenced by the fact that 

it \-'85 not list2'~ on t:w ap;re~~d order. :'lr. Hogge also explai:1ed 

that Mr. Peralta would receive an 11.5 year sentence reduction as 
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evid~-~nc8c by notation nt the top of th;~ w~reed orr!~r tdting "-

11. 5 years." ::;e,~ ApptJnd ix D, H, and J. 

Plea agreenents are contracts. State v. Sledge, 13:' l·iasli.2d 

.~2d, tJ3b, 947 P.2d 1199 (1997). A contract is tlOt foc:ed unless 

there i~ ~utual assent between the contracting nnrties. Ottzen v. 

Clover Park Technical College, 84 Wash.App. 214, 219, 928 P.2d 

1119 (1996). ~-lutual assent rcmst be gathered frcc;1 tilt:: outw.Jrd 

expression of the parties and not their unexpresse1i subject 

intention. City of Everett v. Sumstad's Estate, 95 Wasn.2d G53, 

855, 631 P.2d 366 (1431). 

In this cas8 there is nothing on th~ r~cord to ascertain 

whether Hr. Peralta was awar0 of any oth!r circtrrnstanccs 

surroundin12 the entry of the agreed ord·::!r other tl1cm tbose 

articulated to hir:. by his c:;unsel. Ttw only thw trw trial judge 

en,L~aged Hr. Peralta ••as to infort:1 him tl1at lH~ had no right to 

appeal the matter. See Appendix E, Report of Proceeriings. 

Du .. ; Process requires more than si:'lply filiug a copy of t:12 

contract Hith th'" court. :·;either: P .. C.':. •J.9·~A.431 nor Cc.t L,.z, 

which incorporate essentially th~ same language, require that the 

agree:1ent be set fort;! in ,,,riting, lmt i)oth require the ugre•2clenL: 

to be stated on the record. 

Failure to cor:tply fullv ••ith CrR 4.2 r~~!l~tlires th11t the 

defeadant's guilty ,l~c;a ~)(!set .!side and i1is c,;,,; r-c=;maude.d so tl1at 

he way plea ane\,'. '.iood v. Horris, b7 1>'asb.2d 501, 511, 554 P.2d 

1032 (1976). 

G. CO:JCLUSIO;:! 
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This Court has suggested four indicia of manifest injustice 

that would allow a defendant to withdrawal his guilty plea: 1) the 

defendant received ineff0ctivc assistance of counsel; 2) the 

defenda;1t did not ratify his plea; 3) th<' pleil ,,,as involu:1tarily; 

and, 4) the prosecution did not honor the :>len agre8ment. State v. 

Taylor, :;3 \·iash.2d 594, 5!.,7, 521 P.2d 699 (1974) 

Every factor delineated by t:ti.s court is present in this C<.Jcse. 

Thus it ',;as irnproper for the Co;.trt of !\;;peals to [)endt appellate 

counsel to withdralv21. 1-Ir. i'eraH.a is entitle<: to ;.;ritl1drav:al the 

agreed order entered into in this Datt~r. 

De6&tl}er 
Respectfully Submitted on this 1!}Jday of NQ"QR'!Bdot", 2013. 

"'io eralta 
D.O.C.i~ 899693/HGA.7]_ 
Stafford Creek Corrections Center 
19l Constantine l:ay 
A1:;erdee1:, '..'A 9:·520 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

SERGIO PERALTA, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 67513-3-1 

DIVISION ONE 

UNPUBLISHED OPINION 

FILED: JUL 2 9 2013 

PER CURIAM. Sergio Peralta appeals from an order amending a judgment 

and sentence entered on July 2, 2009. Peralta's court-appointed attorney has filed a 

motion to withdraw on the ground that there is no basis for a good faith argument on 

review. Pursuant to State v. Theobald, 78 Wn.2d 184, 470 P.2d 188 (1970), and 

Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967), the 

motion to withdraw must 

[1] be accompanied by a brief referring to anything in the record that 
might arguably support the appeal. [2] A copy of counsel's brief should 
be furnished the indigent and [3] time allowed him to raise any points 
that he chooses; [4] the court--not counsel--then proceeds, after a full 
examination of all the proceedings, to decide whether the case is wholly 
frivolous. 

State v. Theobald, 78 Wn.2d at 185 (quoting Anders v. California, 386 U.S. at 744). 



No. 67513-3-1/2 

This procedure has been followed. Peralta's counsel on appeal filed a brief 

with the motion to withdraw. Peralta was served with a copy of the brief and informed 

of the right to file a statement of additional grounds for review. Peralta has filed a 

statement of additional grounds for review. 

The facts are accurately set forth in counsel's brief in support of the motion to 

withdraw. The court has reviewed the briefs filed in this court and has independently 

reviewed the entire record. The court specifically considered the following potential 

issues raised by counsel: 

1. Whether the trial court violated Peralta's right to be present at the July 
2009 entry of the agreed order amending the judgment and sentence? 

2. Whether the trial court denied Peralta his right to counsel of choice? 

The court also considered the following issues raised by Peralta in his 

statement of additional grounds on review: 

1. Whether Peralta was denied his right to an accurate verbatim report of 
proceedings? · 

2. Whether appointed appellate counsel had a conflict of interest? 

3. Whether Peralta was denied effective assistance of counsel at the 
February 18, 2009 resentencing hearing? 

4. Whether Peralta voluntarily waived his rights before entry of the agreed 
order of judgment on the lesser included offense of second degree 
rape? 

5. Whether the State breached the agreed judgment by seeking an 
amended order restoring the sexual motivation finding? 
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The potential issues are wholly frivolous. Counsel's motion to withdraw is 

granted and the appeal is dismissed. 

For the court: 
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SUPERIOR COURT OF WASHIJ.~GTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

Vs. 

SERGIO RAUL PERALTA, 

) 
) 
) No. 05-1-12344-0 SEA 
) 
) JUDGMENT Ai~D SENTENCE 
) FELONY 
) 
) 

Defendant, ) 
----------------------~~~~ 

I. HEARING 

L1 The defendant, the defendant's lawyer, LAURIE FALUSCOTT CARTER-ELDRED, and the deputy 
prosecuting attorney were present at the sentencing hearing conducted today. Others present were: _____ _ 

C:\\t1'-)N,\l':E ~".>ic::~~ Q.u..~'i::>\~ ':::i'Co •• ~ 

ll. FINDINGS 

There being no reason why judgment should not be pronounced, the court finds: 
2.1 CURRENT OFFENSE(S): The defendant was found guilty on 10-19-2006 by jury verdict of: t:\, \:;\,L.~ 

Count No.: I Crime: KIDNAPPIN'G IN' THE FIRST DEGREE 
RCW 9.94A.835 Crime Code: -"0""'0~6_,_,16,__ _________ _ 
Date of Crime: 11-12-2005 Incident No.--------------

Count No.: II Crime: -"'IND'-'-'='c:E""C'""E""'N""'IT'-'='LIB~E""R_,_TIE""""'""'S------------------
RCW 9A44.100(1 )(a) Crime Code: -=0~0~85,:,::4~----------
Date of Crime: 11- I 2-2005 Incident No. --------------

Count No.: V Crime: ..=~.:.Al'~E~IN...:.....=T_,_HE""~""'F""·IR""""S""T_,D""E""'G""RE~-E""----------------
RCW 9A44.040(1j(b) Crime Code: -=0~0-'-7.,.,12=------------
Date of Crime: 09-01-2005 THROUGH 12-31-2005 Incident No.--------------

[X] Additional cur:ent offenses arc attached in Appendix A 

Rev. 12/03 - kdt 

-----.. ~~------ ----
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SPECIAL VERDICT or FINDING(S): 

(a) [ ] While armed with a firearm in count(s) RCW 9.94A510(3). 
(b) [ ] Wlllle armed with a deadly weapon other than a frrearm in count(s) RCW 9.94A.510(4). 
(c) [X] With a sexual motivation in count(s) I AND IV RCW 9.94A.835. 
(d) [ ] A V.U.C.S.A offense committed in a protected zone in count(s) RCW 69.50.435. 
(e) [ ] Vehicular homicide [ ]Violent traffic offense [ ]DUI [ ] Reckless [ ]Disregard. 
(f) [ ] Vehicular homicide by DlJl with prior conviction(s) for offense(s) deftned in RCW 41.61.5055, 

RCW 9.94A.510(7). 
(g) ( J Non-parental kidnapping or unlawful imprisonment with a minor victim. RCW 9A.44.130. 
(h) [ ] Domestic violence offense as defined in RCW 10.99.020 for count(s) ____________ _ 
(i) ( J Current offenses encompassing the same criminal conduct in this cause are count(s) RCW 

9.94A589(1)(a). 

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used 
in calculating the offender score are (list offense and cause number): -----------------

2.3 CRIMINAL IDSTORY: Prior convictions constituting criminal history for purposes of calculating the 
offender score are (RCW 9.94A.525): 
[X] Criminal history is attached in Appendix B. 
[ ] One point added for offense(s) committed while under community placement for count(s) _______ _ 

2.4 SENTENCING DATA: 
Sentencing Offender Seriousness Standard Total Standard Maximum 
Data Score Level Ran e Enhancement Ranae Term 
Count I 0 X 51 TO 68 51 TO 68 LIFE 

MONTHS AND/OR 
$50,000 

Count II 10 X H9 TO 198 LIFE 
vz_q-\~\ Al'\i"DIOR 

$50,000 
L 

CountY 6 XII 162 TO 216 
MONTHS 

[X] Additional current offeuse sentencing data is attached in Appendix C. 

2.5 EXCEPTIONAL SENTENCE (RCW 9.94A.535): 
[ ] Substantial and compelling reasons exist which justify a sentence above/below the standard range for 
Count(s) . Findings ofFact and Conclusions of Law are attached in 
Appendix D. The State [ J did [ ] did not recommend a similar sentence. 

III. JUDGIVilli'-H 

IT IS ADJUDGED that defendant is guilty of the current ffenses set forth in Section 2.1 above and Appendix A. 
f/1 The Court DISMfSSES Count( s) --'t\=----~-""--="-~--""-· 't-, &:-::==.:.::c~..:::,.,..c:...' _c;-_______________ _ 

Rev. 12/03- kdt 2 
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IV. ORDER 

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below. 

4.1 RESTITUTION AND VICTIM ASSESSMENT: 
[ ] Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E. 
[ ] Defendant shall not pay restitution because the Court finds that extraordinary circumstances exist, and the 

court, pursuant to RCW 9.94A.753(2), sets forth those circumstances in attached Appendix E. 
p4Restitution to be detennined at future restitution hearing on (Date) at m. 

-p4Date to be set 
[ ] Defendant waives presence at future restitution hearing(s). 

[ ] Restitution is not ordered. ~ 
Defendant shall pay Victim Penalty Assessment pursuant to RCW 7.68.035 in the amount~ 

4.2 OTHER FINAt~CIAL OBLIGATIONS: Having considered the defendant's present and likely future 
financial resources, the Court concludes that the defendant has the present or likely future ability to pay the 
financial obligations imposed. TI1e Court waives fmancial obligation(s) that are checked below because the 
defendant lacks the present and future ability to pay theiiL Defendant shaii pay the following to the Clerk of this 
Court: 
(a) [ ] $ Court costs; ~Court costs are waived; (RCW 9.94A.030, 10.01.160) 

(b) [ ] S 100 DNA coiiection fee; (>rONA fee waived (RCW 43.43. 754)(crirnes committed after 7/1/02); 

(c) [ ] $ , Recoupment for attorney's fees to King County Public Defense Programs; 
[ 1 Recoupment is waived (RCW 9.94A.030); 

(d) [ ] S Fine; [ ]$1,000, Fine for VUCSA; [ ]$2,000, Fine for subsequent VUCSA; 
[ ]VUCSA fme waived (RCW 69.50.430); 

(e) [ J S , King County Interlocal Drug Fund; [ J Drug Fund payment is waived; 
(RCW 9.94A.030) 

(f) [ ] S ___ __, State Crime Laboratory Fee; C>f{aboratory fee waived (RCW 43.43.690); 

(g) [ } $ , Incarceration costs; _M.fucarceration costs waived (RCW 9.94A.760(2)); 

(h) [ ] S ____ , Other costs for:------------------------

4.3 PAYMENT SCHEDULE: Defendant's TOTAL FINANCIAL OBLIGATION is: $ 5c::<::::J.- Th 
-----· e 

payments shall be made to the King Colli1.ty Superior Court Clerk according to the rules of the Clerk and the 
following terms: [ ]Not less than$ ___ per month; [ ] On a schedule established by the defendant's 
Community Corrections Officer or Department ofJudicial Administration (DJA) Collections Officer. Financial 
obligations shall bear interest pursuant to RC\V 10.82.090. The Defendant shall remain under the Court's 
jurisdiction to assure payment of financial obligations: for crimes committed before 7/112000, for up to 
ten years from the date of sentence or release from total confinement, whichever is later; for crimes 
committed on or after 7/112000, until the obligatiou is completely satisfied. Pursuant to RCW 9.94A.7602, 
if the defendant is more than 30 days past due in payments, a notice of payroll deduction may be issued without 
further notice to the offender. Pursuant to RCW 9.94A.760(7)(b), the defendant shall report as directed by DJA 

_ ~n~rovide fmancial information as requested. 
_);><;! Court Clerk's trust fees are waived . 
.}4-lnterest is waived except with respect to restitution. 

Rev_ 12/03 - kdt 3 
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4.4 The defendant, having been convicted of a FELONY SEX OFFENSE, is sentenced to the following: 

(a) DETERMINATE SENTENCE: Defendant is sentenced to a term of confinement in the custody of the 
[ ] King County Jail [ ] King County Work/Educatiott Release (subject to conditions of conduct ordered 
this date) f?4.-Department of Corrections, as follows, commencing: P'l-immediately; 
[ ] Date: by a.m I p.m 

~ays on count~; __ months/days on count __ ; __ months/days on count __ ; 

~gays on count ~ ; __ months/days on count __ ; __ months/days on count __ ; 

__ months/days on count __ ; months/days on count __ ; __ months/days on count __ _ 

ALTERNATIVE CONVERSION- RCW 9.94A.680 (LESS THAN ONE YEAR ONLY): 
days of total confinement are hereby converted to: ---[ J ___ days of partial confmement to be served subject to the requirements of the King County JaiL 

( ] days/hours community service under the supervision of the Department of Corrections to be 
completed as follows: [ ] on a schedule established by the defendant's Community Corrections Officer; 

[ ] ________________________________________________ __ 
[ J Altemative conversion was not used because: [ J Defendant's criminal history, [ J Defendant's 

failure to appear, [ ] Other:---------------------------

[ J CONFINEMENT LESS THAN O~""E YEAR : COI\1Th1UNITY [ J SUPERVISION, for crimes 
committed before 7-1-2000, [ ] CUSTODY, for crimes committed on or after 7-1-2000, is ordered 
pursuant to RCW 9.94A.545 for a period of 12 months. The defendant shall report to the Department of 
Corrections within 72 hours of th.is date or of his/her release if now in custody; shall comply with all the 
rules, regulations and conditions of the Department for supervision of offenders (RCW 9.94A.720); shall 
comply with all af.fmnative acts required to monitor compliance; and shall otherwise comply with terms s"et 
forth in this sentence. 

[ ] APPEND LX __ : Additional Conditions are attached and incorporated herein. 

[ ] COMMUNITY PLACEMENT fCONFINEM:ENT OVER ONE YEAR: pursuant to RCW 
9.94A700, for qualifying crimes committed before 6-6-1996, is ordered for months or for 
the period of eamed early release awarded pursuant to RCW 9 .94A 728, whichever is' longer. [24 months 
for any serious violent offense, vehicular homicide, vehicular assault, or sex offense prior to 6-6-96; 12 
months for any assault 2°, assault of a child 2°, felony violation ofRCW 69.50/52, any crime against 
person defined in RCW 9 .94A440 not otherwise descnbed above. J 

[ ] APPENDIX H: Community Placement conditions are attached and incorporated herein. 

[ ] COMMUNITY CUSTODY I CO~'"FINEl.YIENT OVER ONE \''EAR: pursuant to RCW 9.94A.710 
for any SEX OFFENSE committed after 6-6-96 but before 7-1-2000, is ordered for a period on6 
months or for the period of earned early release awarded under RCW 9.94A.728 whichever is longer. 

[ ]APPENDIX H: Community Custody conditions are attached and incorporated herein . 

.J?<{coMMlJl':flTY CUSTODY I COl\'FJ1'1<'EMENT OVER ONE YEAR: pursuant to RCW 9.94A.715 
for qualifying crimes (non RC\V 9.94A.712 offenses) committed after 6-30-2000 is ordered for the 
following established range: 
}>4sex Offense, RCW 9.94A.030(38)- 36 to 48 months 
[ ] Serious Violent Offense, RCW 9.94A.030(37)- 24 to 48 months 
[ J Violent Offense, RC\V 9.94A.030(45)- 18 to 36 months 
[ ] Crime Against Person, RC\V 9 .94A.411 - 9 to 18 months 
[ ] Felony Violation ofRCW 69.50/52-9 to 12 months 

or for the entire period of earned early release awarded under RC\V 9 .94A.728, whichever is longer. 
Sanctions and punishments for non-compliance will be imposed by the Department of Corrections pursuant 
to RON 9.94A.737 _ 

[ ]APPENDIX H: Community Custody conditions are attached and incorporated herein. 

Rev. 6/04 
(Non-SSOSA) 
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(b) INDETERMINATE SENTENCE- QUALIFYING SEX OFFENSES occurring after 9/1/01: 
The Court having found that the defendant is subject to sentencing under RCW 9.94A.712, the defendant is 
sentenced to c:_te~ of total confmement in the custody of the Department of Corrections as follows, 
commencing:)./'1'Jmmediately; [ ](Date): by .m. 

Count_\ __ : Minimum Term: ~b~ months/days; Maximum Term: yea~ 
Count 5"" : Minimum Term: 1..\lo months/days; Maximum Term: year@) --

Count -- Minimum Term: months/days; Maximum Term: years/life; 

Count -- Minimum Term: months/days; Maximum Term: years/life. 

[ ] COMMUNITY CUSTODY -pursuant to RCW 9.94A.712 for qualifying SEX OFFENSES committed 
on or after September 1, 2001, is ordered for any period of time the defendant is released from total 
confmement before the expiration of the maximum sentence as set forth above. Sanctions and punishments for 
non-compliance will be imposed by the Department of Corrections pursuant to RCW 9.94A. 713, 9.94A. 737. 

[ ]APPENDIX H: Community Custody conditions are attached and incorporated herein. 

4.5 ADDITIONAL CONDITIONS OF SENTENCE 

The above terms for counts _\_
1
_._S __________ ~I concurrent 

The above terms shall run [ J CONSECUTIVE [ ] CONCURRENT to cause No.(s) --------

The above terms shall mn [ ] CONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not 
referred to in this order. 

] In addition to the above term(s) the court imposes the follov,ing mandatory terms of confinement for any 
special WEAPON fi.nding(s) in section 2.1: _____________________ _ 

which term(s) shall run consecutive with each other and \vith all base term(s) above and terms in any other 
cause. (Use this section only for crimes committed after 6-10-98.) 

] The enhancement terrn(s) for any special WEAPON findings in section 2.1 isfare included within the 
term(s) imposed above. (Use this section when appropriate, but for crimes before 6-11-98 only, per In Re 
Charles) 

--z<et\ The TOTAL of all terms imposed in this cause is _______ months. 

Credit is given for I>( <\ SC:C, days served [ ] days as determined by the King County Jail, solely for 
confinement under this cause number pursuant to RCW 9.94A505(6). [ ] Jail term is satisfied- defendant 
shall be released under this cause. 

4.4 4.6 NO CONTACT: For the rnaximwn term of U..'f'C years, defendant shall have no ;:ontac_s..direct or 
indirect, in persofu in \Vriting, by telephone, or throu$h third parties \Vith: ~t,~-;S.'Q.. ~~""-~ J ..\til-ttl~ 

~l-\.~.A~'l UJ.t\~~\.C:C. tJ,A\"'-~ :~' >Q ~-c:'l::t:CL 
] Any minors without supervision of a responsible adult who has know· ledge of this conviction. 

Rev. 6/04 
(Non-SSOSA) 
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4.7 DNA TESTING: The defendant shall have a biological sample collected for purposes of DNA identification 
analysis and the defendant shall fully cooperate in the testing, as ordered in APPENDIX G. 

[X] HIV TESTING: For sex offense, prostitution offense, drug offense associated with the use of 
hypodermic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G. 

4.8 SEX OFFENDER REGISTRATION:· 
The defendant shall register as a sex offender as ordered in APPENDIX J. 

4.9 [ ] ARMED CRIME COMPLIANCE, RCW 9.94A.475,.480. The State's plea/sentencing agreement is 
[ ]attached [ )as follows: 

The defendant shall report to an assigned Community Corrections Officer upon release from confinement for 
monitoring of the remaining terms of this sentence. 

Date: __ ?-_\_._\._~_\_._~-~-----

Presented by: 

c:22~ 
Deputy Prosecutmg Attorney, WSBA# z.qcv\o 
Print Name: ~ \3;_\.<;,\ 

Rev. 6/04 
(Non-SSOSA) 
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JUDGE NICOLE MaclNNtS 
Print Name: -

orney for ~endan,t, WSB~ 
Print Name: )J [' e_.. tL,t- ('-{._;::,~ 
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F I N G E R P R I N T S 

RIGHT HAND 
FINGERPRINTS OF: 

SERGIO RAUL PERALTA 

DEFENDANT'S 
DEFENDANT'S 

SIGNATUREa ~~ 
ADDRESS: ~! ~-0. C.. 

DATED: ~-lh -or ATTESTED 

~~~]-;<? 
JUDGE, KING COUNTY SUPERIOR COURT 

CERTIFICATE 

I, 
CLERK OJ:<· TH..LS COURT, CERTIFY THAT 
THE ABOVE IS A TRUE COPY OF THE 
JUvGEMENT AND SENTENCE IN THIS 
ACTION ON ~ECORD IN MY OFFICE. 
DATED: 

CLERK 

BY: 
DEPli""TY CLERK 

BY: 

OFFE~IDER IDENTlF..LCATION 

S.I.D. NO. 

DOB: AUGUST 25, 1964 

SEX: M 

RACE: H 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) 
) 

vs. ) 

No. [Causel'fot C)t) - ( ,.. [1-.. 1 "-{ 4.. ~ ~ .) '<f1 

JUDGMENt AND SENTENCE 

iD'"""~!J- ~~ ~ f ~ l (FELONY) -APPENDIX A 
ADDITIONAL CURRENT OFFENSES 

Defendant, ) 

2.1 The defendant is also convicted of these additional current offenses: 

CountNo.: VTI Crime: RAPEINTHETHIRDDEGREE 
RCW 9A.44.060(1)(a) Crime Code -"0~07.!..::6~2'-----------
Date Of Crime 10-26-2005 / Incident No.-----------

~NC;_£ S\-b~ \-\~'>..j\~"S 

Date: _..::::;}~/ '--( ~=-t(_c_'1-_---:-_ 
(~~ :n c..Jc ~ Q ___ 

JUDGE, KING COUNTY SLTPERlOR COURT 

NICOLE MaciNNES 

APPEJ\TDIX A 
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SUPERIOR COURT OF WASHINGTON FOR KJNG COUNTY 

STATE OF WASHJNGTON, 

vs. 

SERGIO RAUL PERALTA, 

) 
) 

Plaintiff, ) No. 05-1-12344-0 SEA 
) 
) JUDGMENT AND SENTENCE, 
) (FELONY) -APPENDIX B, 
) CR.Th11NAL HISTORY 
) 

Defendant, ) ________________________________ ) 
2.2 The defendant has the following criminal history used in calculating the offender score (RCW 
9.94A.525): 

Sentencing Adult or Cause 
Crime Date Juv. Crime Number Location 
UNLAWFUL SEXUAL INTERCOURSE W/ MINOR 03-22-1988 .1\DULT AG44725 CALIFOR.i'JIA 

[ J Tbe following prior convictions were counted as one offense in determining the offender score (RCW 
9.94A.525(5)): 

Date: ---'2--""--+{~r:.__;c.,.~{_i:)--'--+__,___ __ 

Appendix 8-Rev. 09/02 

JUDGE, KING COUNTY SUPERIOR COURT 

NICOLE MaclNNES 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

VS. 

SERGIO RAUL PERALTA, 

) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 

Defendant, ) 
) 

No. 05-1-12344-0 SEA 

JUDGMENT AND SENTENCE 
(FELONY) -APPENDIX C, 
ADDITIONAL CURRENT OFFENSE(S) 
SENTENCING DATA 

----------------------------------~) 
2.3 SENTENCING DATA: Additional current offense(s) sentencing information is as follows: 

jcount Offender Seriousness ~tandard ~nhancernent rrotal Standard Maximum 
S_core iJ:-evel !Ranoe !Range Term 

rvu ft-::f- IV 60 ~(\ 1\ 'J..u-..r 5 YEARS AND/OR 
fl:.\-b<o ~20,000 

[ ] The following real and material facts were considered by the court pursuant to RCW 9.94A.530(2): 

Date: ___.,;y'---f[_,_f_c_p-+-(_0_? ___ _ 
I -Judge, King County Superior Court 

NiCOLE MaciNNES 

APPEl\TDIX C-Rcv. 09/02 



12638787 

SuPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 
) 

Plaintiff, ) No. 05-l-12344-0 SEA 
) 

vs. ) APPENDIXG 
) ORDER FOR BIOLOGICAL TESTING 

SERGIO RAUL PERALTA, ) AND COUNSELING 
) 

Defendant, ) 

(1) DNA IDENTIFICATION (RCW 43.43.754): 

The Court orders the defendant to cooperate with the King County Department of Adult 
Detention, King County Sheriffs Office, and/or the State Department of Corrections in 
providing a biological sample for DNA identification analysis. The defendant, if out of 
custody, shall promptly call the King County Jail at 296-1226 between 8:00a.m. and 1:00 
p.m., to make arrangements for the test to be conducted within 15 days. 

(2) ~HIV TESTING AND COUNSELING (RCW 70.24.340): 

(Required for defendant convicted of sexual offense, drug offense associated with the 
use of hypodermic needles, or prostitution related offense.) 

The Court orders the defendant contact the Seattle-King County Health Department 
and participate in human immunodeficiency virus (HN) testing and counseling in 
accordance with Chapter 70.24 RCW. The defendant, if out of custody, shall promptly 
call Seattle-King County Health Department at 205-783 7 to make arrangements for the 
test to be conducted within 30 days. 

If (2) is checked, two independent biological samples shall be taken. 

Date: 

APPENDIX G-Rev. 09/02 

JUDGE, King Countx_ S~erior,.~up:-= 
NICOLt ~J,aciNr~L!:J 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 
~s -\ - vz. ~o.t\- ~ ~t.t:a Plaintiff, ) No. 

) 
VS. ) APPENDIXJ 

'!£~\D \\=-~~ 
) JUDGMENT AND SENTENCE-
) SEX OFFENDER NOTICE OF 

Defendant, ) REGISTRATION REQUIREMENTS 

SEX AND KIDNAPPING OFFENDER REGISTRATION- RCW 9A.44.130, 10.01.200. Because this 
crime involves a sex offense or kidnapping offense (e.g., kidnapping in the first degree, kidnapping in the 
second degree, or unlawful imprisonment as defined in chapter 9A.40 RCW where the victim is a minor 
and you are not the minor's parent), you are required to register with the sheriff ofthe county of the state of 
Washington where you reside. If you are not a resident ofWashington, you must register \vith the sheriff of 
the county of your school, place of employment, or vocation. You must register immediately upon being 
sentenced unless you are in custody, in which case you must register within 24 hours of your release. 

If you leave the state following your sentencing or release from custody but later move back to 
Washington, you must register within 30 days after moving to this state or within 24 hours after doing so if 
you are under the jurisdiction of this state's Department of Corrections. If you leave this state following 
your sentencing or release from custody but later while not a resident of Washington you become employed 
in Washington, carry out a vocation in Washington, or attend school in Washington, you must register 
within 30 days after starting school in this state or becoming employed or carrying out a vocation in this 
state, or within 24 hours after doing so if you are under the jurisdiction of this state's Department of 
Corrections. 

If you change your residence \vithin a county, you must send 1vritten notice of your change of 
residence to the sheriff v.ithin 72 hours of moving. If you change your residence to a new county within 
this state, you must send written notice of your change of residence to the sheriff of your new county of 
residence at least 14 days before movirlg, register with the sheriff within 24 hours of moving and you must 
give written notice of your change of address to the sheriff of the county where last registered within 10 
days of moving. If you move, work, carry on a vocation, or attend school out ofWashington State, you 
must send written notice within 10 days of establishing residence, or after beginning to work, carry on a 
vocation, or attend school in the new state, to the county sheriff with whom you last registered in 
Washington State. 

If you are a resident of Washington and you ar:e admitted to a public or private institution of higher 
education, you are required to notify the sheriff of the county of your residence of your intent to attend the 
institution within 10 days of enrolling or by the first business day after arriving at the institution, whichever 
is earlier. 

Even if you lack a fixed residence, you are required to register. Registration must occur within 24 
hours of release in the- county where you are being supervised if you do not have a residence at the time of 
your release from custody or within 48 hours, excluding weekends and holidays, after ceasing to have a 
fixed residence. If you enter a different county and stay there for more than 24 hours, you will be required 
to register in the new county. You must also report in person to the sheriff of the county where you 
registered on a weekly basis. The weekly report shall be on a day specified by the county sheriff's office, 
and shall occur during normal business hours. The county sheriff may require the person to list the 
locations where the person has stayed during the last seven days. The lack of a fixed residence is a factor 
that may be considered in determining an offender's risk level and shall make the offender subject to 
disclosure ofinforma ·on to the public at large pursuant to RCW 4.24.550. 

APPENDIX J 
Rev. 11/03 Distribution: 

Original/White - Clerk 
Yellow - Defendant 
Pink - King County Jail 

Date 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

vs. 

SERGIO RAUL PERALTA, 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

Defendant, ) 
--------------------------~~ 

No. 05-1-12344-0 SEA 

JUDGMENT AND SENTENCE 
APPENDIXH 
COMMUNITY PLACEMENT OR 
COMMUNITY CUSTODY 

The Defendant shall comply with the following conditions of community placement or community custody pursuant 
to RCW 9.94A.700(4), (5): 

1) Report to and be available for contact with the assigned community corrections officer as directed; 
2) Work at Department of Corrections-approved education, employment, and/or community service; 
3) Not possess or consume controlled substances except pursuant to lawfully issued prescriptions; 
4) Pay supervision fees as determined by the Department of Corrections; 
5) Receive prior approval for living arrangements and residence location; 
6) Not ov,n, use, or possess a firearm or ammunition. (RCW 9.94A. 720(2)); 
7) Notify community corrections officer of any change in address or employment; and. 
8) Remain within geographic boundary, as set forth in writing by the Department of Corrections Officer or as set 

forth with SODA order. 

OTHER SPECIAL CONDITIONS: 
[ ] The defendant shall not consume any alcohol. 
[ ] Defendant shall have no contact with=-------,---------------------

Defendant shall remain [ ] within [ ] outside of a specified geographical boundary, to wit: 

The defendant shall participate in the following crime-related treatment or counseling services: ------

[ ] The defendant shall comply with the following crime-related prohibitions: 

[ ] ----------------------------------------------------------
Other conditions may be imposed by the court or Department during conununity custody. 

Community Placement or Community Custody shall begin upon completion of the term( s) of con.frnement imposed 
herein or when the defendant is transferred to Community Custody in lieu of earned early release. The defendant 
shall remain under the supervision of the Department of Corrections and follow explicitly the instructions and 
conditions established by that agency. The Department may requ~ the defendant to perform affirmative acts 
deemed appropriate to monitor compliance with the conditions [RCW 9.94A.720] and may issue warrants and/or 
detain defendants who violate a condition [RCW 9.94A.740]. 

JuDGE r,!!COLE MaclNNtS 

APPEI'iDIX H-- Rev. 09/02 
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FILED 

2007 FEB 2 i ?H 3: 23 

KlNG CCL!.HJ \ r. ,. 
cu=':.R!OR COUt\ t Cl . ._:\~\ 
)t-'. r-''~ sunL.:, l~(/~ 

CERTIFiED COPY TO courny }X[B 2 1 20G7, 
• Qi b'Q 

SUPERIOR COURT OF \V ASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

v. 

) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 

Defendant. ) 

C).S. -\ -\"Z..SU.L\-6 ~ No. _______________________ ___ 

JUDGMENT AND SENTENCE, \ 
NON-FELONY- Count(s) ~ \ <2> 
(Jail Commitment Only) 

\\\\~ ~""~~-e::, 

The Prosecuting Attorney, the above-named defendant and counsel be&1t~:~;; Court, the defendant 
having been found guilty of ~rime(s) charged in the 1 } information on 
-----------by guilty pl~d there being no reason why judgment should not be pronounced; 

(PLEA DATE) 

IT IS ADJUDGED that the defendant is guilty of the crime( s) of: -~-~-\}1;_\_~_L __ \_t-J.:_~ ___ '_:\\_Q:J=-~-"'----
l~ CL~b._~ 

and that the Defendant be sentenced to a term of confmement of_\_1...----;M_c::._l-:l_,_~_s ___________ _ 
in the King County Jail, Department of Adult 

Detention, [ ] in King County Work/Education Release subject to conditions of conduct ordered this date, [ ] in 
King County Electronic Home Detention subject to conditions of conduct ordered this date, said terms to be served 

J>iconcurrently [ ] consecutively -with each other; 

and to be served J><1 concurrently [ ] consecutively with _D:s __ \_,_,__'L_,_,__s_'_,]_1-__ (_~_~_-_~_0_6_..s\_~_\_,_<?_~---
The term(s) imposed herein shall be served consecutively with any term not referenced herein. 

CREDIT is given for [ ~ l.-\StC days served [ ] days determined by the King County Jail solely on this cause. 

Sentence w.ill commence j><( ir=ediately [ ] Date:------ no later than ___ a.m./p.m.; 

Non-Felony 
Rev. 2/03 -. l -
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. ./ . 

Defendant shall pay to the clerk of this Court: 

{ 1) .?<(_Restitution is not ordered; 
[ ] Order of Restitution is attached; 
[ ] Restitution to be detemrined at a restitution hearing on (Date) ________ at ___ .m.; 

,t:>iDate to be set; 
1>1:Jhe defendant waives presence at future restitution hearing(s); 

(2) $ ____ , Court costs; 

(3) $ , Victim assessment, $500 for gross misdemeanors and $100 for misdemeanors; ----

(4) $ , Recoupment for attorney's fees to King County Public Defense Programs; 

( 5) J $100 DNA collection fee; 

(6) $ ___ ....J Fine; 

~~ (\~\... w\x:--~~':;;;::_c,) 
(7) TOTAL fmancial obligation:--------------------------

The payments shall be made to the King County Superior Court Clerk according to the rules of the Clerk and 
the following terms: [ ] Not less tl1an $ per month; ( ] to be paid in full by (Date) ______ _ 

~e defendant shall have a biological sample collected for purposed of DNA identification analysis and 
the defendant shall fully cooperate in the testing, as ordered in Appendix G (for stalking, harassment, or 
comnltmicating with a minor for immoral plli-poses). 

Date:_2.._\,_\_c,_\.:...G_Q-____ ~-

Deputy Prosecuting Attorney, WSBA # ZCiC!tt.1.o 
Print Name: ~C.:::,""i'\ \:c\D.11 

~'78"( 
Attorney for Defendant, \VSBA # '=" 

1 
tJ (J 

PrintName: S. (~~ 

Non-Felony 
Rev. 2/03 

Judge, King County Superi~ourt 
Print Name: ~....L "'-'-.... !t: ... s 

... 2 .. 

------- ----· 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

SERGIO PAUL PERALTA, 

Appellant. 

DIVISION I 
) No. 59642-0-1 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MANDATE KJNG FlLED 
COUNTY. WASHINGTON 

OCT 2 7 2008 King County 

Superior Court No. 05-1-1~S~URTCLERK 
t1Jb--l-l '2.34'4~~ 

Court Action Required - ;;4. ..... 'fl.c--

THE STATE OF WASHINGTON TO= The Superior Court of the State of Washlngton in 

and for King County. 

This is to certify that the opinion of the Court of Appeals of the State of 

Washington, Division I. filed on August 4, 2008, became the decision terminating review 

of this court in the above entitled case on October 17, 2008. An order denying a motion 

for reconsideration was entered on September 5, 2008. This case is mandated to the 

Superior Court from which the appeal was taken for further proceedings in accordance 

with the attached true copy of the opinion. 

c: Dana Lind 
Andrea Vitalich 
Hon. Nicole Macinnes 
Indeterminate Sentencing Review Board 

Court Action Required: The sentencing court or criminal presiding judge is to place this 
matter on the next available motion calendar for action consistent with the opinion. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Court at Seattle, this 
1'Z,d§.Y- fO 8. ,___ 
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IN THE COURT OF APPEALS OF THE STATE OF VVASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

SERGIO PAUL PERALTA 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No.59642-0-l 

DIVISION ONE 

Unpublished Opinion 

FILED: August 4, 2008 

PER CURIAM. The crime of Kidnapping is not supported by sufficient evidence if 

the restraint of the victim was merely incidental to another separately charged crime. In 

this prosecution for multiple offenses, including first degree kidnapping and a first 

degree rape elevated by the kidnapping, we conclude that Sergio Peralta's restraint and 

movement of the kidnapping victim were not incidental to his subsequent act of raping 

her. However. because the jury was instructed on an uncharged means of committing 

the rape and because the record does not demonstrate which means the jury relied on, 

we reverse the rape charge and remand for further proceedings consistent with this 

opmron. 
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FACTS 

The essential facts are undisputed and will be only briefly summarized here. 

Based on evidence that Peralta picked up and sexually assaulted three women on 

Aurora Avenue while posing as a police officer, the State charged him with eight counts: 

first degree kidnapping and first degree rape of H.H., first degree kidnapping of and 

indecent liberties with J.H., third degree rape of C.W., and three counts of criminal 

impersonation. 

H. H. testified that in October or November of 2005, she was walking along 

Aurora Avenue around 10 P.M. when Peralta pulled up in his truck. She agreed to have 

sex for $80. Following H.H.'s directions, Peralta drove them a number of blocks east 

and south,to a relatively secfuded residential area. Once there, Peralta said he was 

"vice" and opened his coat to reveal a small badge and what appeared to be a gun. 

After saying, TfJou don't vvant me to have to use this, do you?". Peralta placed the gun 

next to him on the seat. Verbatim Report of Proceedings (VRP) (Oct. 10, 2006) at 63. 

He told H.H. he was haVing a busy night taking girls to jail, but he might be able to help 

her out if she helped him. 

Peralta directed H.H. to write down personal information on a pad of paper. He 

then entered the information into his cell phone as if it were a walkie-talkie. He told H. H. 

he would not take her to jail if she performed oral sex on him. H. H. was "scared to 

death" and complied with Peralta's request. Afterward, Peralta told H.H. not to "blow his 

cover" and promised to "tell other officers it was okay for [her] to work out there" on 

Aurora. He then took H.H.'s picture with a digital camera. Eventually, Peralta drove 

-2-
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H. H. back to the area where he had picked her up. Before she left the truck, Peralta 

told her to walk straight ahead without looking back. 

A jury convicted Peralta on all eight counts. At sentencing, the State conceded 

that the kidnapping and rape of H.H. merged. The court accepted the concession, 

crossed out the kidnapping count on the judgment and sentence, and dismissed it. 

DECISION 

Peralta first contends that his convictions for kidnapping and raping H. H. must be 

reversed because the kidnapping was merely incidental to the rape; therefore, there 

was insufficient evidence to convict him of either kidnapping or a rape elevated by 

kidnapping. Although the trial court merged and dismissed the kidnapping conviction 

and, as discussed below, the rape conviction must be reversed on other grounds, we 

nevertheless reach Peralta's argument that the kidnapping was "merely incidental" to 

the rape to determine which charges may be pursued on remand. 

To prove that Peralta committed first degree kidnapping as charged in this case, 

the State had to prove that he abducted H.H. with intent to "facilitate commission of any 

felony or flight thereafter." RCW 9A.40.020(1 )(b). In this context, "abduct" means "to 

restrain a person by either (a) secreting or holding him in a place where he is not .likety 

to be found, or (b) using or threatening to use deadly force." RCW 9A.40.01 0(2). 

"Restrain" means to substantially restrict a person's movements without their consent; 

restraint is without consent if it is accomplished by physical force, intimidation, or 

deception. RCW 9A.40.01 0(1 ). The restraint and/or movement of an alleged 

kidnapping victim are insufficient to prove kidnapping if they are merely incidental to the 

-3-
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commission of another separately charged crime.1 To determine whether a kidnapping 

is incidental to another offense, courts consider the surrounding facts and 

circumstances and the relevant statutory definitions.2 

Here, the kidnapping began as soon as Peralta deceived H. H. into thinking he 

was an ordinary customer and drove her away in his car. At that point, H.H. was being 

held in a place where she was not likely to be found, particularly at night.3 This 

restraint was not merely restraint occurring "during the course of' the rape. 4 

Considering the time and distance involved in moving H. H. from her original location to 

the location of the rape, we concfude the restraint and movement preceding the rape 

were not merely incidental to it and, when viewed in a light most favorable to the State, 

were sufficient to support the kidnapping charge.5 

1 State v. Green, 94 Wn.2d 216, 227, 616 P.2d 628 (1980); State v. Brett, 126 
Wn.2d 136, i 66, 892 P.2d 29 (1995). 

2 State v. Harris, 36 Wn. App. 746, 752-53, 677 P.2d 202 (1984); Green, 94 
Wn.2d at 224-28. 

3 Harris, 36 Wn. App. At 754 (restraint of victim in car was a place where victim 
likely would not be found); State v. Whitney, 44 VIJn. App. i 7, 21, 720 P.2d 853 (1986) 
(abduction occurred where defendant forced victim into his car, "a place where [she 
was] not likely to be found"); State v. Billups, 62 Wn. App. 122, 127, 813 P.2d 149 
(1991) (children lured into van were in a place where they were not likely to be found). 

4 Green, 94 Wn.2d at 227. 

5 Compare State v. Green, 94 Wn.2d at 227 (brief restraint and movement of 
victim during course of murder was merely incidental) with Harris, 36 Wn.App. at 754 
(evidence of kidnapping sufficient where defendants told victim they would drive her 
home, but instead drove her to dead end street and raped her; court distinguished 
Green, stating that "[u]nlike in Green where_ the victim was moved only 20 to 50 feet to a 
semipublic place, Jones was moved a much greater distance, restrained by deception 
and intimidation for a longer period of time, and taken and held in a secluded place 
where she was not likely to be found."). 

-4-
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Peralta next contends, and the State concedes, that his rape conviction under 

count five must be reversed because the jury was instructed on an uncharg.ed 

alternative means. We agree. A defendant cannot be tried for an uncharged offense.6 

"It is reversible error to try a defendant under an uncharged statutory alternative 

because it violates the defendant's right to notice of the crime charged."7 Such error is 

prejudicial if "the jury might have convicted the defendant under the uncharged 

a!ternative."8 In this case,"the trial court gave an instruction that included both a 

charged means of committing the offense (kidnapping) and an uncharged means 

(displaying what appeared to be a deadly weapon). The State argued both means to 

the jury, and there is no special verdict or other evidence indicating which means the 

jury relied on for its verdict. Because the jury could have convicted Peralta on the 

uncharged means, the rape conviction involving H.H. must be reversed. 

Peralta argues that State v. Womac9 precludes the court on remand from reviving 

and sentencing him for the kidnapping conviction that it previously merged with the rape 

conviction and dismissed.D This issue is not ripe because the State has identified 

several options it may pursue on remand, i.e. a sentence for the Jesser included offense 

6 State v. Brown, 45 Wn. App. 571, 576, 726 P.2d 60 (1986). 

7 State v. Dooqan, 82 Wn. App. 185, 188, 917 P.2d 155 (1996). 

8 Doogan, 82 Wn. App. at 189. 

9 160 Wn.2d 643, 659, 160 P.3d 40 (2007). 

10 The State disagrees, arguing that Womac's holding does not apply to 
convictions that are not reduced to judgment. 

-5-
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of second degree rape, a revival of, and sentence for, the kidnapping conviction, or a 

retrial for first degree rape. Accordingly, we decline to consider Peralta~s argument 

regarding the effect of Womac on this case or address Peralta's claim that his counsel 

was ineffective for failing to argue that his kidnapping and indecent Hberties convictions 

vvere the same criminal conduct 11 On remand, his counsel may raise the same criminal 

conduct argument. 

Peralta's statement of additional grounds for review raises several additional 

issues. None of them are meritorious, and only one warrants discussion here. Peralta 

claims his counsel was ineffective for failing to offer a videotape of statements C.W. 

made to police. He claims the video was "key evidence and favorable for the 

defendant." Statement of Add'! Grounds for Review at 6. But he fails to provide the 

video for this court's review. That omission is fatal. 12 In addition, he ignores thE; fact 

that his counsel vigorously argued below that the defense should be allowed to impeach 

C.W. vvith particular statements on the video and that the court allowed counsel to make 

limited use of those statements. There is no basis in the record for concluding that 

Peralta received ineffective assistance of counsel. 13 

11 See State v. Gill, 103 Wn. App. 435, 452, 13 P. 3d 646 (2000) (appellate court 
may decline to consider issue that is not ripe for review). 

12 Peralta bears the burden of providing this court with a sufficient record to 
review the issues raised on appeal. State v. Garcia, 45 Wn. App. 132, 140, 724 P.2d 

. 412 (1986). 

13 To prevail on a claim of ineffective assistance of counsel, a defendant must 
show both deficient performance and resulting prejudice, i.e., a reasonable probability 
that, but for counsel's om_issions, the outcome would have been different. Strickfand v. 
Washington. 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. 
Thomas, 109 Wn.2d 222,225-26,743 P.2d 816 (1987). There is a strong presumption 

-6-
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Reversed in part, affirmed in part, and remanded for further proceedings 

consistent with this opinion. 

FOR THE COURT: 

of effective assistance, and deficient performance cannot be established if counsel's 
decisions can be fairly characterized as strategic or tactical. State v. McFarland, 127 
Wn.2d 322, 899 P.2d 1251 (1995). 

-7-
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SUPERIOR COURT OF WASHING 

STATEOFWASHINGTON, ) 

: I Plaintiff, l No. 05-I-12344-0 SEA 

! . vs. ) 
10 1 ) 

I
, SERGIO PERA.LTA, ) 

ll ) 

I Defendant. ) 
11 I 

~ )1 ) 

13 11 ~ 
li ------------------------------------~ 
'I 

AGREED ORDER ENTERING 
JUDGMENT ON THE JURY'S 
FINDING OF GUILTY ON THE 
LESSER INCLUDED OFFENSE OF 
R,<\.PE IN THE SECOND DEGREE. 

141! 
!! 

rs!l )I 
THIS .MAITER has come on regularly before the undersigned judge of the above­

entitled court upon the motion of both parties. The State of Washington, plaintiff, is represented 
by Senior Deputy Prosecuting Attorney Zachary C. Wagnild. The defendant, was present and 
represented by his attorney, Theodore C. Rogge. The court being fully advised in the premises: 
has been presented with the following agreed facts and information: 

I 
17 ,j On October 29, 2006 the defendant was found guilty by a jury of the following: Ct. I-

Ii Kidnapping in the First Degree; Ct. II- Indecent Liberties with Forcible Compulsion; Ct. HI-
18jJ Criminal Impersonation in the First Degree (Gross Misdemeanor); Ct. IV- Kidnapping in the 

q First Degree; Ct. V- Rape in the First Degree; Ct. VI- Criminal Impersonation in the First Degree 
i9li (Gross Misdemeanor); Ct. VII- Rape in the Third Degree, and Ct. VIII- Criminal Impersonation 

llj in the First Degree (Gross Misdemeanor). He was sentenced on February 16, 2007. At that time 
20 .I the court ruled that Ct. IV (Kidnapping in the First Degree) merged with the charge of Rape in 

II the First Degree. Consequently, the court did not sentence the defendant on that count nor was 
21 jj that count used in determining his offender score and standard range. 

I! The defendant subsequently appealed his conviction and the Court of Appeals reversed 
2211 his conviction on Ct. V, the charge of Rape in the First Degree, due to the fact that the 

j! Information charged only one means of committing the offense (Kidnapping) but the jury was 
231J in_structed on alternative means of committing it C!<-idnapping and Deadly Weapon). The Court 

1! ot Appeals remanded the case for further proceedmgs as to Ct. V. 

l IJ Daniel T. Satterberg 
,.., ~~ AGREED ORDER FINDING DEFENDANT GUIL~ KingCounryProsecutingAnomey 

L j OF LESSER INCLUDED OFFENSE. ~~5!_~~n~~~~-tycourthouse 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

vs. 

SERGIO FERAL T A: 

) 
) 

Plaintiff, ) No. 05-1-12344-0 SEA 
) 
) 
) AGREED ORDER ENTERING 
) n.JDG:rvr:ENT ON THE JURY'S 
) FINDING OF GUILTY ON THE 

Defendant. ) LESSER INCLUDED OFFENSE OF 
) RAPE IN THE SECOND DEGREE. 
) _________________________________) 

THIS MATTER bas come on regularly before the undersigned judge of the above­
entitled court upon the motion of both parties. The State of Washington, plaintiff, is represented 
by Senior Deputy Prosecuting Attorney Zachary C. Wagnild. The defendant, was present and 
represented by his attorney, Theodore C. Rogge. The court being fully advised in the premises; 
has been presented with the folloVving agreed facts and information: 

On October 29, 2006 the defendant was found guilty by a jury of the following: Ct.!­
Kidnapping in the First Degree; Ct. II- Indecent Liberties with Forcible Compulsion; Ct. III­
Criminal Impersonation in the First Degree (Gross Misdemeanor); Ct. IV -}(jdnapping in the 
First Degree; Ct. V- Rape in the First Degree; Ct. VI- Criminal Impersonation in the First Degree 
(Gross Misdemeanor); Ct. VII- Rape in the Third Degree, and Ct. VIII- Criminal Impersonation 
in the First Degree (Gross Misdemeanor). He was sentenced on February 16, 2007. At that time 
the court ruled that Ct. IV (Kidnapping in the First Degree) merged with the charge of Rape in 
the First Degree. Consequently, the court clid not sentence the defendant on that count nor was 
that count used in determining his offender score and standard range. 

The defendant subsequently appealed his conviction and the Court of Appeals reversed 
his conviction on Ct. V, the charge of Rape in the First Degree, due to the fact that the 
Information charged only one means of committing the offense (Kidnapping) but the jury was 
instructed on alternative means of committing it (Kidnapping and Deadly Weapon). The Court 
of Appeals remanded the case for further proceedings as to Ct. V. ..C '\ 

(~ts·. J 
Daniel T. Satterberg \ ~~~ 

AGREED ORDER FINDING DEFENDA.i"\JT GUILTY 
OF LESSER INCLUDED OFFENSE. 

King County Prosecuting Attorney ''>..._1~ 
W554 hlng County Courthouse 
516 Third Avenue 
Seanle, Washington 98!04 i . \ : 
nnl'.'> ?o,;_oMI1 10" v r?nl'.\ 'lCI'..no~.; ( ~ \ 
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The parties agree that, regardless of the alternative means issue on the charge of Rape in 
the First Degree, the jury necessarily found the defendant guilty o~ the lesser included offense of 

2 Rape in the Second Degree. They are, therefore, in agreement with the court entering judgment 
on that :finding of guilty on one count of Rape in the Second Degree. The parties further agree 

3 that Count IV, the count of Kidnapping in the First Degree that was merged due to the conviction 
on the reversed collilt of Rape in the First Degree, will not be "revived" and the defendant will 

4 not be sentenced on this charge nor will it be used to detennine bis offender score on any of the 
other charges .. 

5 The defendant has been fully advised of his rights at this stage of the proceedings and is 
in agreement v.>ith this order. He is aware that he will need to be resentenced on this case. He is 

6 furtber aware that his minimum indeterminate standard range is now 210-280 months and his 
maximum is life in prison. The defendant knowingly, intelligently, and voluntarily waives his 

7 right to appeal or collaterally attack the judgment and sentence based on a conviction for Rape in 
the Second Degree . This agreement is intended to bring fmality to this litigation for all parties. 

8 

9 

10 

I 1 

12 
I 
I 

13! 

14 

15 

16 

17 

18 

19 

IT IS HEREBY ORDERED, ADJUDGED and DECREED that the defendant is not 
guilty of the crime of Rape in the First Degree but is guilty of the lesser included offense of Rape 
in the Second Degree. He shall be resentenced in accordance with this order. The charge of 
Kidnapping in the First Degree that was merged with the charge of Rape in the First Degree at 
:his previous sentencing hearing shall not be revived and will not be scored in determining his 
new sentence. The defendant's waiver of the right to appeal or collaterally attack this order and 
his subsequent resentencing is knowing, intellingent, and voluntary . 

..}d,~ 
DONE IN OPEN COlJRT this /<if day oW li ey 2009. 

JUDGE 

20 Theodore Rogge 
Attorney for Defendant 

21 

22 

2 II AGREED ORDER FIN"DING DEFENDANT GUILTY 
~~ OF LESSER INCLUDED OFFENSE. 

3 

Daniel T. Satterberg 
King County Prosecuting Attorr.ey 
W554 King County Courthouse 
5!6 Third Aver.ue 
Seattle, Washington 98104 
nnA\ 7o,;_oMfl 1' ~ Y no,;\ 7o,;.,no'" 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 

KING COUNTY 

DEPARTMENT 37 - HON. BARBARA A. MACK JUDGE 

THE STATE OF WASHINGTON, 

Plaintiff, 

vs. 

SERGIO PAUL PERALTA, 

Defendant. 

) 
) 
) CASE NO.: 
) 05-1-12344-0 
) Resentencing 
) 
) . 

) 
) __________________________________ ) 

~~9 Seattle, Washington; Wedne~day February 18, ~009; 
Upon the above date, the defendant being present 

2i in ~ourt in custody and represented by counsel, 

22 THEODORE ROGGE; ZACH WAGNILD, for the State, that the 

·. ~24 

t25 
'~· 

" 
~>26 

{27 

28 

following proceedings were held and were audio-recorded: 

(TRANSCRIBED BY: 
CARRIE ANN PEREZ, CSR NO. 12979) 

1 
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SEATTLE, WASHI~GTON, WEDNESDAY, FEBRUARY 18, 2009 

8:46A.M. 

THE CLERK: The court is now in session. 

(Inaudible) . 

MR. WAGNILD: Good morning, your Honor. This is the 

case of State of Washington versus Sergio Peralta, 

case Number 05-1-12344-0. Present in court is myself 

g Zach Wagnild for the State. Mr. Peralta is present and 

10 he's in custody, represented by his attorney 

11 Theodore Rogge. 

12 Your Honor,_ ·I handed back an agreed order, so 

13 hopefully -- and I apologize you didn't get that 

14 earlier. Hopefully it will give the Court some idea of 

15 what's going on. 

16 THE COURT: I did. 

17 MR. WAGNILD: Good. Okay. So -- so Mr. Peralta, 

18 just briefly for the record, was originally convicted of 

19 numerous counts back on October 29th, 2006, after a jury 

~~-....... "'+----'---'---'-0--'--~ __ So .the court understands it, as sentencing, the 

21 

22 

23 

24 

25 

26 

27 

28 

kidnapping in the first degree, I'm not sure I was clear 

with this in the -- in my order. But it was actually -­

the kidnapping in the first degree was really dismissed 

because they said it merged with the rape in the first 

degree. Rape in the first degree, that was considered 

sort of a more serious offense. 

He was then sentenced on those charges. He 

appealed. It was only the rape in the first degree, 

2 
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1 which came back, due to the fact that there was a faulty 

2 jury instruction on that charge. 

3 When it came back, I had a chance then to meet 

4 several times with Mr. Rogge. We discussed various ways 

5 that we would -- we could proceed. And after there was 

6 a lot of discussion about it, we came upon the idea. 

7 And again, this is sort of a check-through with our 

8 appellate unit as well to make sure that there's good 

9 legal grounds to do this. 

10 But for the Court to enter a finding, and it is 

11 agreed request for the Court to make a finding, that 

12 he's actually guilty of the lesser included of rape in 

13 the second degree because the faulty jury instruction 

14 had to do w~th alternative means of committing rape in 

15 the first degree; in order words, with a weapon or with 

16 kidnapping. That was the jury instruction that was 

17 given. 

18 The information only gave. the kidnapping in the 

19 first degree, means of committing the charge. ·So in 

20 other words, they were instructed with more than what he 

21 was charged, so it was sent back. However, regardless 

22 of that finding, the jury necessarily found that he 

23 committed at least a rape in the second degree, in other 

24 words, forceable -- or sexual intercourse by forceable 

25 compulsion. So we're aiming to this we're aiming to 

26 this order agreed. 

27 And we also -- the State is also agreeing that 

28 the charge that was dismissed, we're not arguing that it 

3 



1 should revive, so we're just arguing the Court to keep 

2 that -- or asking the Court to keep that dismissed, to 

3 enter this order then, and then we will proceed. He 

4 will need to be resentenced because it changes the 

5 scoring. 

6 THE COURT: All right. Is this your original that 

7 you sent back? 

8 MR. WAGNILD: It is -- well, it is not, actually. I 

9 just signed -- I just wanted the Court to have one to 

10 read. 

11 THE COURT: Okay. 

12 MR. ROGGE: I think this is the original. 

13 Your Honor, I would agree with -- although we 

14 have some different opinions as to revival and so forth, 

15 I think the law is pretty clear that -- that there is a 

16 lesser for rape two, it's a lesser included offense. 

17 And so necessarily, I think in order to achieve all our 

18 goals here, that this is the proper way to go about 

.. 19 this. 

20 THE COURT: Thank you, sir. I will sign the order 

21 and (inaudible) like to proceed to sentencing now. 

22 MR. WAGNILD: I think that's the plan, actually. 

23 MR. ROGGE: That's the plan exactly, your Honor. 

24 Thank you. 

25 MR. WAGNILD: And did the Court receive, hopefully, 

26 a copy of our sentencing paperwork? 

27 THE COURT: From the original case? 

28 MR. WAGNILD: No. I was --

4 
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15 
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17 

18 

19 

20 
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22 l ·-
23 
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25 
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27 
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THE COURT: I just have the (inaudible). 

MR. WAGNILD: Okay. Good. Again, what really has 

changed from the original is that -- in the original 

there were charges (inaudible) for consecutive, and that 

does not happen anymore. 

So just very quickly, we are -- there is one 

count, which is a determinate count and that is 

Count 7. We're asking for 60 months on that count. 

That's the rape in the third degree, it's a "Class C" 

felony, so we're simply asking for the maximum. 

On the other Counts, and that's 1, 2 and 5, the 

other felony counts, they are all indeterminate 

sentences. We're asking for, on Counts 1 and 2, 198 

months, and on Count 5, 280 months. That would be the 

minimum sentence that we're asking. And then, of 

course, because it's indeterminate, the maximum sentence 

would be life. And actually, we're asking that all 

these charges run concurrently. And that really is also 

concurrent with the gross misdemeanors, which we're 

asking --he probably served all his time. But we're 

just simply asking the Court to -- to have him serve his 

time and run that all concurrently as well. 

We're asking that when he's released, he will 

necessarily be on community custody for the remainder of 

his life. We're asking a court order to give him the 

sexual deviancy evaluation, by law, recornmende¢ 

treatment from that evaluation. 

We, of course, are asking that there be no 

.· 
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1 contact with the victims in this case. I've outlined 

2 that in the PSI. And I will include all the names in 

3 the judgment sentence. 

4 Looking through the file, I wasn't seeing that 

5 restitution was an issue the first time through. It 

6 was, but I wasn't finding specifically what I was 

7 looking for. So what I would ask, because this is a 

8 resentencing, as to the Court, if there is an issue that 

9 I missed, in other words, there was -- restitution was 

.10 requested and I'm not finding the order, that we be 

11 permitted to come back and ask for restitution within 

12 180 days that's allowed by -- by statute. 

13 Of course the court costs and victim penalty 

14 assessment all remains the same. He will be required to 

15 supply his DNA as well as register as a sex offender, 

16 and of course he loses his right to possess a firearm 

17 and to vote. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I believe that's the totality of the State's 

recommendation, unless .the court has any questions. 

THE COURT: Would you go back. I got -- I see your 

60-month recommendation on Count 7. And the other 

counts --

MR. WAGNILD: That's the lower lower part of the 

first -- of the same page. so· the 60 months is 

determinate. 

THE COURT: (Inaudible.} And a determinate 190 

months on 1 and 2 and 280 months on 5. 

MR. WAGNILD: Yeah. I think it looks like 198 

6 



1 months on 1 and 2. It might just be my sloppy 

2 handwriting. 

3 THE COURT: Thank you. 

4 MR. ROGGE: Thank you, your Honor. This matter did 

5 go to trial, you know, a couple -- several years ago, at 

6 this point in time now. At the time of the sentencing 

7 on thi~ thing originally and, your Honor, I don't 

8 want to rehash the whole case and the whole facts. I've 

9 spent a lot of time reading through tons of paperwork 

10 and all the trial transcripts on this matter. 

11 The Court, at that point in time, basically 

12 sentenced Mr. Peralta to the lower end of the ranges. I 

13 mean the ranges that he was facing at the time were 

14 basically the same with regard to counts -- let me get 

15 my notes here. With regard to Counts 1 and 2, the 

16 Court --the Court sentenced Mr. Peralta to 171 months 

17 on those counts, kind of the mid range, I would say, at 

18 the time. 

19 So we're asking the Court here to do the same 

20 thing that the -- the. trial judge obviously heard all 

21 the facts in this matter. And without rehashing all 

22 those, I think he took into consideration some of the 

23 issues that were raised at trial. This was a stupid 

-_-__ ,._ 24 move by Mr. Peralta, he understands that. But it is not 

25 what I would normally see in a -- in a -- in a sex case. 

26 This is also with regard to the -- the range 

27 which at (inaudible} now would be the rape two, I 

. 28 believe, which is the 210 to 280. Again, the range on 

7 



1 that is 210 to 280 months. That was the same that he 

2 was facing previously and the Court sentenced him to 216 

3 months on that matter. The difference 

4 THE COURT: The court did what? 

5 MR. ROGGE: Sentenced him to 216 months on that 

6 matter. The difference being, of course, is those were 

7 concurrent -- I mean those were consecutive sentences 

8 and based -- now they would be concurrent sentences. 

9 So what I would ask the Court here to do is to 

10 basically follow, I guess, maybe the reasoning of the 

11 trial judge, although I cannot tell you what the 

12 reasoning was -- is, and follow that range, which was 

13 kind of -- kind of the mid to lower end of the range on 

14 the -- on the more serious charge, which carries a 

15 maximum of 280 months. 

16 Mr. Peralta is, you know, facing -- all of 

17 these are -- well, three of these were indeterminate 

18 sentences. So he's got, you know, a lot of things he's 

19 facing down the fufure, if he is able to be released. · 

20 He understands that he's going to be facing this sexual 

21 deviancy evaluation and treatment, he's going to be 

22 in -- on community custody for the rest of his life 

23 because of these charges, and he's now been in prison 

24 now for well, since -- jail for -- how many years 

25 now? 

26 MR. PERALTA: About three years and four months. 

27 THE COURT: (Inaudible.) 

28 MR. PERALTA: Three years and four months. 

8 



1 

2 

3 

4 

5 

6 

7 

MR. ROGGE: He's already served on these matters. 

So I think that's all I really have to say with regard 

to this case. And I think maybe Mr. Peralta has 

something to say. 

MR. PERALTA: Yes. Your Honor, I know that I have 

done foolishly and I'm, you know, really sorry for what 

happened here. Like I said, I've been down for three 

8 three years and four months and it's really made me 

9 think of what I've done with my life and let --my 

10 family is also suffering for what I've done and my kids. 

11 And I would really like to have the opportunity to be 

12 reunited with them one -- one day and be there for them 

13 and be a parent. And all I'm asking from you is to have 

14 clemency and a meeting with them. 

15 THE COURT: Mr. Peralta, is that (inaudible)? 

16 MR. PERALTA: Yes. Thank you. 

17 THE COURT: All right. So I want to make sure I've 

18 got straight what we're sentencing on Counts 1 and 2. 

19 And the ranges on 1 and 2 are 148 'to one hundred and --

2.0 MR. ROGGE: 149 to 190 

THE COURT: -- to 198; is that correct? 

/22 MR. WAGNILD: Yes, your Honor. 

THE COURT: And on Count 7, it's 60 months; correct? 

MR. WAGNILD: That '.s right. 

THE COURT: And I'm sorry, youlve got these out of 

order. 5 has --

MR. WAGNILD: Count 5, which is the 210 to 280. 

THE COURT: Count 5 is 210. And the original 

9 



1 sentence was consecutive --

2 MR. ROGGE: The original sentence was con- --

3 THE COURT: -- for Counts 1 and 5? 

4 MR. ROGGE: That's correct, your Honor. 
-::;-·~·-'""'"""" 

5 THE COURT: I am going to sentence Mr. Peralta as 

6 follows: I am going to take my (inaudible) 

7 from Judge Maccines who was the judge that heard the 

trial in this case. And her 1 and 5 were originally 

consecutive. 

I'm going to sentence Mr. Peralta on Counts 1 

and 2 to 180 months, concurrent. 

On Count 5, to 250 months, concurrent. 

And on Count 7, to 60 months, concurrent. 

He will be on community custody. 

-':MR. WAGNILD: That will be for the rest of his life, 

:think,_ because (inaudible) --

.,,THE COURT: The rest of his life. I will order a 

~-:~~'){U.~l:deviancy evaluation follow-up. I will order no 

n:·-~;c&nt~c:t:· with tne victims listed Whi ttiker, Sool, 
.-~ :::::_~, :-,' 

., ~- ,-. -, ,;s·,_-· .. -

_, __ , _________ -;.jj·;,~~~e:~~fl~~~p~e); Hauser, Humphrey and Bullock (phonetically 
,., , .. -.. .:-,: ;._ ~ ··-

:j:;~pef.IE?d ~names. } 
---}~; '_ .' \ <_-_:_·:~-~--

__ ··,•' ··- ,, · ·:r.will prevent restitution not to be presented 

I am going over court costs and the 

;.!~marid~tb:rypenalty assessment as well as (inaudible) 
'<-,. ~-·<: 

~¢¢llection. I assume that's already 

· 'MR. ROGGE: It's already been taken care of. And, 

10 



1 your Honor, just for the record, he does waive his 

2 presence for the restitution hearing. 

3 THE COURT: Thank you. And I can waive all other 

4 fees, financial (inaudible) including (inaudible) . 
_;:, 

::.. 5 UNIDENTIFIED FEMALE: Your Honor, for my 
-·-
':: 

6 verification, do you want him to do 180 months each? 

7 THE COURT: That's just-- (inaudible.) 

8 UNIDENTIFIED FEMALE: Okay. 

9 THE COURT: And to -- do you need to resentence on 

10 this page or (inaudible)? 

11 MR. WAGNILD: Your Honor, I think to be safe, that 

12 we should. But I have paperwork for that. 
> 

'! 

13 THE COURT: On the misdemeanor's Counts 3, 6 and 
~ 

~. 14 8 -- Mr. Rogge, were you heard on misdemeanor 

15 (inaudible)? 
<!~ 

~ 

·" 16 
.: ~ 

MR. ROGGE: Your Honor, the only -- the only thing I 

i: 17 ~ would like to add on the -- on the misdemeanors, I 
~-

18 t 19 -~ 

~ 

believe those sentences have already been served. I 

think they were actually served prior to even the trial 

' ?O ';T~ 
-~'!'_ 

~ --

-~ 
in this matter. And I would just ask the court to make 

.J 
-· 21 it clear for the time he's already served on those. 

# 

-I 22 -~. 

I 23 ~ 
'< 
:$-

i 
·'11!· 24 i .. 

THE COURT: The State is going to pose 12 months on 

Counts 3, 6 and 8 as served concurrently with each other 

and the Counts 1, 2, 5 and 7. 
"' ""'-
'!' 

....-..! 25 _,.;; 

; And there is a mandatory victim penalty 
~ 
~ 26 i assessment of $100 I'm sorry -- $500 for those three 
:t-.: 

l: 27 counts. 

28 MR. WAGNILD: Your Honor, I believe that because 

11 



1 it's all the same case number--

2 THE COURT: It's (inaudible) sentence. 

3 MR. WAGNILD: Right. Did the court impose court 

4 costs and do you know what they are? 

5 THE COURT: I did not impose court costs. 

6 MR. WAGNILD: Oh, okay. 

7 UNIDENTIFIED FEMALE: You did impose costs and fees? 

8 THE COURT: I did not. Hang on a second. I imposed 

9 the mandatory victim penalty assessment. 

1 0 UNIDENTIFIED FEMALE: Okay. 

1 1 THE COURT: I do note that Mr. Peralta has signed 

12 the notice of ineligibility to possess firearms and the 

13 loss of his right to vote. And I'm extending that as 

1 4 
f 

well, because also signing the notice of registration of 

1 5 the presence of a sex offender (inaudible) . 

' ; 1 6 MR. WAGNILD: And for the record, I'm going to hand 

~ 
17 

~ 
Mr. Peralta both his copy of his notice of ineligibility 

18 
~ 

to possess a firearm, loss of right to vote, as well as 

; 
19 l = 

the Appendlx (j) as the requirement for a registered sex 

f 
' 

20 offender. 

~ 21 ~ MR. ROGGE: We acknowledge receipt, your Honor. 
~ 

i 

i 22 I guess my only question now being because 

~ 
~ 23 & 
~ 

Mr. Peralta has been back here since November --
~ 
~ 

! 2 4 MR. PERALTA: No. I've been here since November 
~ 

~ 25 no, the last month of October -- the last day of 
t 
~ 
~ 

~2~6 L 

i 
October, which was ... 

~ 27 ~ 

I 

' 28 • 
MR. ROGGE: October 31st. 

MR. PERALTA: Yeah, October 31st . 
z 
~-

~ 

! 
~ 

12 
~ 
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1 MR. ROGGE: October 31st to today's date. So I 

2 don't know whether we need to include again credit for 

3 

4 

5 

6 

7 

8 

9 

~ ., 10 
$ 
l 11 
~ 
~ · .... 12 
f. 

13 

time served in the King County Jail once again on the --

THE COURT: You'll get credit for all time he served 

on this case. 

MR. WAGNILD: Your Honor, I've checked the box 

"2B" as to be determined by the King County Jail. I 

know that's what they prefer and --

THE COURT: It is. 

MR. WAGNILD: -- if we all sit down and try to work 

it out, we'll come up with three different numbers. 

THE COURT: It never works. 

MR. ROGGE: It never works, okay. 

UNIDENTIFIED FEMALE: (Inaudible.) 

MR. WAGNILD: That's what I think, yeah. 

THE COURT: And I know that, Mr. Rogge, that you did 

17 go over this agreed order at length with your clien~. 

18 MR. ROGGE: Yes. We discussed that at length. 

THE COURT: (Inaudible.) 

MR. ROGGE: And he understands that there's 

21 THE COURT: And you can't -- you don't have a right 

to appeal this? 

23 MR. PERALTA: Yeah. 

24 MR. ROGGE: He does have a right to appeal the 

25 sentencing on the new charges -- on the new charges. 
~--

26 And he understands he's already exhausted those appeals. 
,{0:-

?.7 There ~as ~n appeal. He did ask for a reconsideration 

28 on that appeal, which was denied as well, so ... 

13 



MR. PERALTA: Your Honor, I wanted to ask you a 

question. On your -- do you get labor (phonetic) day 

when you spend in King County going to trial. You know, 

my last trial I spent about a year and two months in 

going to trial. But I don't know how much good time I 

got off for that. 

THE COURT: Well, the jail has its ways of 

calculating good time and they include all sorts of 

things, including the prior counts, to my understanding. 

So the Court cannot calculate 

MR. PERALTA: Okay. 

THE COURT: -- that good time to (inaudible). 

MR. PERALTA: Okay. Thank you. 

(A pause in proceedings. Inside conversations 

going on.) 

THE COURT: Here's a community custody section that 

should be checked (inaudible) . 

MR. WAGNILD: Yes, your Honor. I think the 

confusion irl that is that (more than one voice 

speaking) the court will see that indeterminate. 

But -- so we can check that out. 

(Attorney and defendant are talking amongst 

themselves in private during proceedings.) 

MR. WAGNILD: The Court actually mentioned -- I 

think that might have -- yeah. This is the kind of 

thing that we'll get it back and get confused because 

they get confused. I'd rather just get it back to you. 

THE COURT: Thank you. And I'll check off the 
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community custody conviction as well (inaudible). 

MR. WAGNILD: Thank you. 

UNIDENTIFIED FEMALE: Did you intend to sign (g)? 

THE COURT: Oh, I have Appendix (a) here. Did I not 

sign Appendix (g)? 

UNIDENTIFIED FEMALE: It was the (inaudible). 

THE COURT: Thank you for catching that. And I did 

sign the agreed order; correct? 

MR. WAGNILD: You did, your Honor. Thank you. 

THE COURT: (Inaudible.) 

MR. WAGNILD: Okay. That's great. 

THE COURT: Does that complete this 

MR. WAGNILD: I think it does. Thank you very much .. 

THE COURT: Thank you. 

MR. ROGGE: Thank you, your Honor. 

(The proceedings adjourned at 9:11a.m.) 

15 



1 REPORTER'S CERTIFICATE ORIGINAL 
2 

3 

4 I, CARRIE ANN PEREZ, C.S.R. No. 12979, do hereby 

5 certify: 

6 That the foregoing proceedings were audio-recorded 

7 on the date therein set forth and was thereafter taken 

8 down by me from the audio-recording in shorthand and 

9 transcribed into typewriting under my direction and 

10 supervision; 

11 That the foregoing is a true and correct 

12 transcript, to the best of my ability, of the 

13 audio-recorded proceedings; 

14 I further certify that I am not a relative nor an 

15 employee of any attorney of the parties, nor in any way 

16 financially interested in the action. 

17 I declare under penalty of perjury under the laws 

18 of California that the foregoing is true and correct. 

19 Dated this 12th day of June, 2009. 

20 

21 
CARRIE 

22 

23 

24 

25 

26 

27 

28 



D 
1\TKINSO'J-BAKER 

E-PO.COM 
Corporat~ Ollice: 
500 N. Brand Blvd., Third Floor 
Glendale, CA 9!203-1945 
818 551 -7300 
800 288 3376 
800 925 59! o fax 

abi@depo.cum 

Carrie Ann Perez 
~-#- "Cell CS!i 12979 

(p(tl- ~'-/)- ~ 2~ 't 

Natio11wide Court Reporters 



APPENDIX-F 



12638787 

FILED 
2009 fEB 20 AH 10: 01~ 

v,ur, C~'lJ\'- ,, r '~> t .J l} 11 l i 
SUPEfSGPfCOUn r CL[i\~<, 

S .:~ -1Lr.· ~~~~ · 
Lf-1. ._ 1 'J( H 

coMM!TME~~sueoFEB.2 3 2009_ -. : . 
PRESENTENGfNG STATMENT' ~ lt~OF-\MATIGN ATTAC~EO 

·-
SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

S'!' AT.f. Of 'N ASHI01GTON, 

Vs. 

SERGIO RAUL PERALTA 

PlaintUI: No. 05-1-12344-0 SEA 

JUDGMENT AND SENTENCE 
FELONY (FJS) 
ON RESENTENCING 

I I I• 

••' . -

) 
) 
). 
) 
) 
) 
) 
) 

------------------------~D~e~[l~en~d~a~n~~~) 5ee. MI:Sb :r[s 
I. HEARING 

H'N 

1.1 The defendant, the defendant's lawyer, THEODORE C. ROGGE, and the deputy prosecuting attorney were 
present at the sentencing hearing conducted today. Others present were: --------------------

II. FINDINGS 

Tbere l1<!ing no reason why judgrn~nt should not be pronounced, the c0•.rrt finds: 
2.1 CURRENT OFFENSE(S): The defendant was found guilty on 10/19/2006 (counts I, II & VII) and on 
02/18/2009 (count V) by jury verdict of: 

Count No.: _!,I~---- Crime: KIDNAPPING IN THE FIRST DEGREE 
RCW 9 .94A.835 Crime Code: ---"0~0'-"'6....,16,__ ________________ _ 
Date of Crime: j_1c:...'.=...ol7o:...J2=0"-'. 0=5 __________ _ Incident No. ----------------

Count No.: II Crime: ""'IN""'ill=-"'E'""'C""E:.:...N"""T'-'L=IB=E=R""T'""'IE=S-------------------
RCW 9 A.44 .1 00 (!) (a) Crime Code: _,0~0-"-8 5"'-4-'-----------------
Date of Crime: -"l'-"1'-'/l'-"2'--"/2""0-"-0"-5 ---------- Incident No. -------------------

Count No.: V Crime: RAPE IN THE SECOND DEGREE 
RCW 9A.44.050 (1) (a) Crime Code: -"0""0_,_7_,_44-'---------------
Date of Crime; 09/01!2005- 12/31/2005 Incident No.---------------

Count No.: VII Crime: _.,R""-A-"P'-"E"-'IN..,t-'---!..TII~E'-'THJRD~~""'D=<.±E'-"G~RE~E"------------------
RCW 9A.44.060 (1) !a) Crime Code: --"0=0-'-7=62"--------------
Date of Crime: 1 0/26/2005 Incident No. ---------------
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SPECIAL VERDICT or FINDING(S): 

(a) [ ] While armed with a firearm in count(s) RCW 9.94A.510(3). 
(b) [ ] While armed with a deadly weapon other than a firearm,in count(s) RCW 9.94A.510(4). 
(c) [ ] With a sexual motivation in count(s) RCW 9.94A.835. 
(d) [ ] A V.U.C.S.A offense committed in a protected zone in count(s) RCW 69.50.435 . 

. (e) [ ] Vehicular homicide [ ]Violent traffic offense [ ]DUI [ ] Reckless [ ]Disregard. 
(f) ( ] Vehicular homicide by DUI with prior conviction(s) for offense(s) defined in RCW 41.61.5055, 

RCW 9.94A510(7). 
(g) [ ) Non-parental kidnapping or unlawful imprisonment with a minor victim. RCW 9A.44.130. 
(h) [ ] Domestic violence offense as defined in RCW 10.99.020 for count(s) ___________ _ 
(i) [ ) CuiTent offenses encompassing the same criminal conduct in this cause are count(s) RCW 

9.94A.589(i)(a). 

2.2 OTHER CURRENT CONVICTION(S): Other current convictions listed under different cause numbers used 
in calculating the offender score are (list offense and cause number): ----------------~ 

2.3 CRIMINAL IDSTOR Y: Prior convictions constituting criminal history for purposes of calculating the 
offender score are (RCW 9.94A.525): 
[ ] Criminal history is attached in Appendix B. 
[ ] One point added for offense(s) committed while under community placement for count(s) _______ _ 

2 l1 SENTEI\CING DATA .. 
Sentencing Offender Seriousness Standard Total Standard Maximum 
Data Score Level Ranae Enhancement Range Term 
Count I 9 L 149 TO 198 149 TO 198 LIFE 

MONTHS AND/OR 

f-· 
$50,000 --

Count II 9 X 149 TO 198 149 TO 198 LIFE 
MONTHS At'ID/OR 

$50,000 
Count V 9 XI 210 TO 280 210 TO 280 LIFE 

MONTHS AND/OR 
$50,000 

Count VII 9 v 60MONTHS GO MONTHS 5YRS 
AND/OR 
$10,000 

[ ] Additional current offense sentencing data is attached in Appendix C. 

2.5 EXCEPTIONAL SENTENCE (RCVv' 9.94A.535): 
[ ] Substantial and compelling reasons exist which justify a sentence above/below the standard range for 
Count(s) . Findings of Fact and Conclusions of Law are attached in 
Appendix D. The State [ ] did [ ] did not recommend a similar sentence. 

ID. .nJDGlVrEI\T 

IT IS ADilJDGED that defendant is guilty of the current offenses set forth in Section 2.1 above and Appendix A. 

[ ] The Court DISMISSES Count(s) ------------------------

Rev. 2/09- jmw 2 
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IV. ORDER 

IT IS ORDERED that the defendant serve the determinate sentence and abide by the other terms set forth below. 

4.1 RESTITUTION AND VICTIM ASSESSMENT: 
[ ] Defendant shall pay restitution to the Clerk of this Court as set forth in attached Appendix E. 
[ ] Defendant shall not pay r!:!:titution because the Court finds that extr~ordinary circumstances exist, and the 

court, pursuant to RCW 9.94A. 753(2), sets forth those circumstances in attached Appendix E. 
KJ Restitution to be determined at future restitution hearing on (Date) at m. 

[X;!Date to be set 
J><J Defendant waives presence at future restitution hearing(s). 

( J Restitution is not ordered . 
../befeudant shall pay Victim Penalty Assessment pursuant to RCW 7.68.035 in the amount of$500. 

4.2 OTHER FINANCIAL OBLIGATIONS: Having considered the defendant's present and likely future 
fmancial resources, the Court concludes that the defendant has the present or likely future ability to pay the 
fmancial obligations imposed. The Court waives financial obligation(s) that are checked below because the 
defendant lacks the present and future ability to pay them. Defendant shall pay the following to the Clerk of this 
Court: 
(a) m $ , Court costs; P<J Court costs are waived; (RCW 9.94A.030, 10.01.160) 

(b) $100 DNA collection fee (RCW 43.43.754)(mandatory for crimes committed after 7/1102); 

(c) [ J $ , Recoupment for attorney's fees to King County Public Defense Programs; 
-l><j Recoupn;.ent is waived (RCW 9.94A.030); 

(d) [ J $ __ .,..-::--::---'Fine; [ ]S 1,000, Fine for VUCSA; [ ]$2,000, Fine for subsequent VUCSA; 
[ ]VUCSA fine waived (RCW 69.50.430); 

(e) [ ] $ , King County Interlocal Drug Fund; [ ] Drug Fund payment is waived; 
(RCW 9.94A.030) 

(f) [ ] $ ____ ,State Crime Laboratory Fee; [ J Laboratory fee waived (RCW 43.43.690); 

(g) [ ] $ ____ ,Incarceration costs; [ J Incarceration costs waived (RCW 9.94A.760(2)); 

(h) [ J $ ____ ,, Other costs for:------------------------

4.3 PAYMENT SCHEDULE: Defendant's TOTAL FINA.l\TCIAL OBLIGATION is: $ b"aJ~ -. The 
payments shall be made to the King County Superior Court Clerk according to the rules of the Clerk and the 
following terms: [ ]?-Jot less than$ ___ per month; ~] On a schedule established by the defendant's 
Community Corrections Officer or Department ofJudicial Administration (DJA) Collections Officer. Fi..'1anciai 
obligations shall bear interest pursuant to RCW 10.82.090. The Defendant shall remain under the Court's 
jurisdiction to assure payment of fin2:o.cial obligations: for crimes committcfl before 7/112000, for up to 
ten years from the date of sentence or release from total confinement, whichever is later; for crimes 
committed on or after 7/1/2000, until the obligation is completely satisfied. Pui-suant to RCW 9.94A.7602, 
if the defendant is more than 30 days past due in payments, a notice ofpayrotl deduction may be issued v.ithout 
further notice to the offender. Pursuant to RCW 9.94A.760(7)(b), the defendant shall report as directed by DJA 
and provide financial information as requested. 
[><;,] Cowl: Clerk's trust fees arc waived. 
[?'\] Interest is waived except with respect to restitution. 
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4.4 The defendant, having been convicted of a FELONY SEX OFFENSE, is sentenced to the following: 

(a) DETERMINATE SENTENCE: Defendant is sentenced to a term of confinement in the custody of the 
[ ] King County Jail [ ] King County Work/Education Rele3;se (subject to conditions of conduct ordered 
this date) y<J Department of Corrections, as follows, commencing: P<l immediately; 
[ ) Date: by a.m. I p.m.· 

&0 ~s/days-onc.ount VIL ; __ months/days on count __ ; __ months/days on count __ ; 

__ months/days on count __ ._; __ months/days on count __ ; __ months/days on count __ ; 

__ months/days on count __ ; __ months/days on count __ ; __ months/days on count __ . 

ALTERNATIVE CONVERSION -RCW 9.94A.680 (LESS T'H.AJ.~ ONE YEAR ONLY): 
___ days of total confinement are hereby converted to: 

[ ] ___ days of partial confinement to be served subject to the requirements of the King County Jail. 
[ ] days/hours community restitution under the supervision of the Department of Corrections to 

be completed as follows: 
[ ] on a schedule established by the defendant's Community Corrections Officer; 

[ ] ____ ~------~~--~~~~~~~~--~~~~-[ J Alternative conversion was not used because: [ J Defendant's criminal history, [ ] Defendant's 
fuilureroappeM,[ )Other: ___________________________ __ 

[ ] COMMUNITY CUSTODY for FAJLURE TO REGISTER AS A SEX OFFENDER under RCW 
9A.44.130(1l)(a) committed on or after 6-7-2006 as to Counts (regardless of length of 
confinement) is ordered pursuantto RCW 9.94A.545(2) and RCW 9.94A.715 for the range of 36 to 48 
months. 

[ ] FOR CONFINEMENT LESS THAN ONE YEAR (except for Failure to Register as a Sex 
Offender under RCW 9A.44.130(11)(a) committed on or after 6-7-06) as to Counts-----­
COMMUNITY [ ] SUPERVISIO:;\", for crimes committed before 7-1-2000, [ ] CUSTODY, for 
crimes corrun:itted on or after 7-1-2000, is ordered pursuant to RCW 9.94A.545 for a period of 12 months. 
The defendant shaH repmt to the DepMtment of Corrections within 72 hours of this date or of his/her 
release if now in custody; shall comply with all the rules, regulations and conditions of the Department for 
supervision of offenders (RCW 9.94A.720); shall comply with all affirmative acts required to monitor 
compliance; and shall otherwise comply with terms set forth in this sentence. 

[ ] APPENDIX __ : Additional Conditions are attached and incorporated herein. 

[ J COMMUNITY PLACEMENT (CONFINEME:NT OVER ONE YEAR) as to Counts---­
pursuant to RCW 9.94A.700, for qualifying crimes committed before 6-6-1996, is ordered for 
_____ mont.~s or fer the ?~~iod of earned early release a'~.rarded pursuant to RCW 9 .94A. 728, 
whichever is longer. [24 months for any serious violent offense, vehicular homicide, vehicular assault, or 
sex offense prior to /w-6-96; 12 months for 2ny assault 2°, assault of a child 2°, felony violation ofRC\V 
69.50152, any crime against person defined 1n RCW 9.94A.440 not otherwise described above.) 

[ J APPEND LX H, Community Placement conditions, is attached and incorporated herein. 

[ ] CO:VIMUNITY CUSTODY (CONFI::'o"'EMENT OVER ONE YEAR) as to Counts ____ _ 
pmsuant to RCW 9.94A.710 for any SEX OFFENSE committed on or after 6-6-1996 but before 7-1-
2000, is ordered for a period of 36 months or for the period of earned early release awarded under RCW 
9.94A.728 whichever is longer. 

[ )APPENDIX H. Community Custody conditio us, is attached and incorporated herein. 

Rev. 10/06 4 
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D<J COMMUNITY CUSTODY (CONFli"ffiMENT OVER ONE YEAR) as to Counts-,----­
pursuant to RCW 9.94A.715 for qualifying crimes (non RCW 9.94A.712 offenses) committed after 6-
30-2000 is ordered for the following established range: 

[)(]Sex Offense, RCW 9.94A.030(38): 36 to 48 months 
[ J Serious ViolentOffense, RCW 9.94A.030(37): 24 to 48 months 
[ ] Violent Offense, RCW 9.94A.030(45): 18 to 36 months 
[ ] CrimeAgainstPerson, RCW9.94A.411: 9 to 18 months 
[ ] Felony Violation ofRCW 69.50/52: 9 to 12 months 

or for the entire period of earned early release awarded under RCW 9.94A.728, whichever is longer. 
Sanctions and punishments for non-compliance will be imposed by the Department of Corrections pursuant 
to RCW 9.94A.737. 

C,r.JAPPENDIX H, Community Custody conditions, is attached and incorporated herein. 

(b) INDETERMINATE SENTENCE- QUALIFYING SEX OFFENSES occurring after 9-1-2001: 
The Court having found that the defendant is subject to sentencing under RCW 9 .94A. 712, the defendant is 
sentenced to a term of total confinement in the custody of the Department of Corrections as follows, 
commencing: I?<J immediately; [ ](Date): by .m. 

Count ..L Minimum Term: l~o ~/clap; Maximum Term: /:£ years/life; 

Count JI: Minimum Term: /~ ~/Ehrys; Maximum Term: L7 st years/life; 

Count Y: Minimum Term: 1.. ~D ~s/<hy5; Maximum Term: l:k_ years/life; 

Count -- Minimum Term: months/days; Maximum Term: years/life. 

1><J COMl\IIUNITY CUSTODY; pursuant to RCW 9.94A712 for qualifying SEX OFFENSES 
committed on or after September 1, 2001, is ordered for any period of time the defendant is released from 
total confinement before the expiration of the maximum sentence as set forth above. Sanctions and 
punishments for non-compliance will be imposed by the Department of Corrections pursuant to RCW 
9.94A.713, 9.94A.737 . 

.P<IAPPENDIX H: Community Custody conditions are attached and incorporated herein. 

4.5 ADDITIONAL CONDITIONS OF SENTENCE 

Tl:~ above terms for counts ~JI:;JZ; .. w- arc~ve.~ 

The above terms shall run [ ] CONSECUTIVE [ J CONC1:JRRE0<1 to cause No.(s) --------

The above terms shall rur1 [ ] CONSECUTIVE [ ] CONCURRENT to any previously imposed sentence not 
referred to in this order. 

] In addition to the above term( s) the court inlposes the following mandatory terms of confinement for any 
special WEAPON finding(s) in section 2.1: _____________________ _ 

which term(s) shall run consecutive with each other and wttb all base term(s) above and terms in any other 
cause. (For crimes committed after 6-10-1998.) 

] The enhancement term(s) for any special \v'EAPON fmdi11gs in section 2.1 is/are included \vithin the 
term(s) imposed above. (For crimes before 6- I 1-1998 only. per In Re Charles) 

The TOTAL of all terms imposed in this cause is_}_.-=--()"-. _D ___ ~· months. 

Rev 10/06 5 
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Credit is given for [ ] days servedl><J days as determined by the King County Jail, solely for 
confinement under this cause number pursuant to RCW 9.94A505(6). [ ] Jail tennis satisfied and defendant 
shall be released under this cause. 

4.7 DNA TESTL"'l"G: The defendant shall have abiological sample collected for purposes of DNA identification 
analysis and the defendant shall fully cooperate in the testing, as ordered in APPENDIX G. 

1><j HIV TESTING: For sexual ?ffense, prostitution offense, drug offense asscciated with the use of 
hypodennic needles, the defendant shall submit to HIV testing as ordered in APPENDIX G. 

4.8 SEX OFFENDER REGISTRATION: 
The defendant shall register as a sex offender as ordered in APPENDIX J. 

4.9 ] ARtvlED CRIME COlHPLIANCE, RCW 9.94A.475,.480. The State's pleafsentencing agreement is 
]attached [ ]as follows: 

The defendant shall report to an assigned Community Corrections Officer within 72 hours of refease from 
confinement for monitoring of the remaining terms of this sentence. 

Date:__;£,2J...!.fl..le:...?r )L..:._a_Cf-'----
nJDGF Barba A M 
Print Name: ra · I ack 

Presented by: Approved as to form: 

Rev. 10/06 6 
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F I N G E R P R I N T S 

\1 
1\'•.-J(-

RIGHT HAND 
FINGERPRINTS OF: 

DEFENDANT'S SIGNATURE: 
DEFENDANT'S ADDRESS: 

SERGIO P~UL PERALTA 

J GE, KING COUNTY SUPERIOR COURT 
Barbara A. Mack 

CERTIFJ.CATE 

I, 
CLERK OF THIS COURT, CERTIFY THAT 
THE ABOVE IS A TRUE COPY OF THE 
LTUDGEMENT fu~D SENTENCE IN THIS 
ACTION ON RECORD IN MY OFFICE. 
DATBD: 

CLERK 

DEPUTY CLERK 

ATTESTED BY: B&~BARA MINER, 

BY: 
I ~SUPERIOR CO~CLERK 

'-rtVP£ &VA/-2 h ~ B'EPUTY CLE.R'R -

OFFENDER .iDENTIFICATION 

S.I.D. NO. 

DOB: 7\TT£11'if'H'"TT "lC 
1-'....U\..JUVJ. L......J1 1964 

SEX: M 



SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

vs. 

SERGIO RAUL PERALTA, 

) 
) 

Plaintiff, ) No. 05-1-12344-0 SEA 
) 
) JUDGMENT AND SENTENCE, 
) (FELONY) -APPENDIX B, 
) CRIMINALIDSTORY 
) 

Defendant, ) 

------------------------------~) 
2.2 The defendant has the following criminal history used in calculating the offender score (RCW 
9.94A.525): 

Sentencing Adult or Cause 
Crime Date Juv. Crime Number Location 
UNLAWFUL SEXUALINTERCOURSE W/lvfiNOR 03-22-1988 ADULT .A.644725. ~CALIFORNIA 

[ ] The following prior convictions were counted as .one offense in determining the offender score (RCW 
9.94A.525(5)): 

Date: _...,..~'-4-/( .2..£.~ J....o:r-q_4' __ 
JUDGE, 'KJNGCOUNTY SUPERIOR COURT 

Appendix B-Rev. 09/02 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintif'4 No. 05-1-~2344-0 SEA 

vs. APPENDIXG 

SERGIO RAUL PERALTA 
ORDER FOR BIOLOGICAL TESTING 
AND COUNSELING 

Defendant, 

, (1) DNA IDENTIFICATION (RCW 43.43.754): 

(2) 

The Court orders the defendant to cooperate with the King County Department of Adult 
Detention, King County Sheriffs Office, and/or the State Department of Corrections in 
providing a biological sample for DNA identification analysis. The defendant, if out of 
custody, shall promptly call the King County Jail at 296-1226 between 8:00a.m. and 1:00 
p.m., to make arrangements for the test to be conducted within 15 days. 

ji( BIV TESTING AND COUNSELING (RCW 70.24340): 

(Required for defendant convicted of sexual offense, drug offense associated with the 
use of hypodermic needles, or prostitution related offense.) 

The Court orders the defendant contact the Seattle-King County Health Department 
and participate in hu.rnan immunodeficiency virus (HlV) testing and counseling in 
accordance with Chapter 70.24 RCW. The defendant, if out of custody, shall promptly 
call Seattle-King County Health Department at 205-783 7 to make arrangements for the 
test to be conducted within 30 days. 

If (2) is checked, two independent biological samples shall be taken. 

Date: z/1 ~Jo 1 
JUDGE, King County Superior Court 

APPENDIX G-Rev. 09/02 



SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

SERGIO RAUL PERALTA 

) 
) 
) No. 05-1-12344-0 SEA 
) 
) JUDGMENT AND SENTENCE 
) APPENDIXH 
) COMMUNITY PLACEMENT OR 
) COMMUNITY CUSTODY 

------------------------~D~e~re=n=rum==~~--) 

The Defendant shall coinply with the following conditions of community placement or community custody pursuant 
to RCW 9.94A.700(4), (5): 

1) Report to and be available for contact with the assigned community corrections officer as .directed; 
2) Work at Department of Corrections-approved education, employmen~ and/or community service; 
3) Not possess or consume controlled substances except pursuant to lawfully issued prescriptions; 
4) Pay supervision fees as determined by the Department of Corrections; 
5) Receive prior approval for living arrangements and residence location; 
6) Not own, use, or possess a firearm or ammunition. (RCW 9.94A.720(2)); 
7) NotifY community corrections officer of any change in address or employment; and 
8) Remain within geographic boundary, as set forth in writing by the Department of Corrections Officer or as set 

forth with SODA order. 

OTHER SPECIAL CONDITIONS: 
[ J The defendant shaH not consume any alcohoL 
[ ] Defendant shall have no contact with: _______________________ _ 

Defendant shall remain [ J within ] outside of a specified geographical boundary, to wit 

( ] The defendant shall comply with the following crime-related prohibitions: 

[ ] ______________________________________________________ __ 
Other conditions may be imposed by the court or Department during community custody. 

Community Placement or Community Custody shall begin upon completion of the term(s) of confinement imposed 
herein or when the defendant is transferred to Community Custody in lieu of earned early release. The defenrumt 
shall remain under the supervision of the Department of Corrections and follow explicitly the instructions and 
conditions established by that agency. The Department may require the defendant to perform affirmative acts 
deemed appropriate to moDitor compli!U!ce -..;ith the conditions [RCW 9.94A.720] an<! may issue warrants andf.J1 
detain defendants who violate a condition [RCW 9.94A.740]. 

Date:----'W;.:J:..L.=f;j,:.....LJ__:_? ____ _ 

APPENDIX H- Rev. 09/02 



SUPERIOR COURT OF W ASIDNGTON FOR KING COUNTY 

STATE OF WASHINGTON, ) os-t- f?-31/L/-o S-I=A 
Plaintiff, ) No. 

) 
vs. ) APPENDIXJ 

s~~-.o Pe-~1-~-r.__ ) ruDGMENT AND SENTENCE 
) SEX/ KIDNAPPING OFFENDER NOTICE OF 

Defendant, ) REGISTRATION REQUIREMENTS 

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW9A.44.130, 10.01.200. You are required 
to reg1ster your ccrmplete residential address with the sheriff of the county where you reside, because you have been 
convicted of one of the following sex or kidnapping offenses: Rape /, 2, or 3; Rape of a Child I, 2, or 3; Child 
Molestation I, 2 or 3; Sexual Misconduct With A Minor I or 2; Indecent Liberties; Incest 1 or 2; Voyeurism; 
Kidnapping 1 or 2 (if victim is a minor and o.!Jender is not the minor's parent); Unlawful Imprisonment (if victim is a 
minor and offender is not the minor's parent); Sexual Exploitation of a Minor; Custodial Sexual Misconduct 1; 
Criminal Trespass against Children; Dealing in Depictions of a Minor Engaged in Sexually Explicit Conduct; Sending, 
Bringing Into State Depictions of a Minor Engaged in Sexually Explicit Conduct; Possession ofDepidions of a Minor 
Engaged in Sexually Explicit Conduct; Communicaticn with a Minor for Immoral Purposes; Patronizing a Juvenile 
Prostitute; Failure to Register as a Sex Offender; any gross misdemeanor that is under RCW9A.28, a criminal attempt, 
criminal solicitation, or criminal conspiracy to commit an offense tlzat is classified as a sex offense under RCW 
9.94A.030 or RCW9A.44.130 or a kidnapping offense under 9A.44.130; oranyfelonywith a .finding of sexual 
motivation (RCW 9.94A.835 or RCW 13.40.135). 

If you are out of custody, you must register immediately upon being sentenced. 
If yon are in custody, you must register within 24 hours of your release. 
If you ch:mge your residence within a county, you must send signed written notice of your change of 

residence to the county sheriff within 72 hours of moving. 
If you change your residence to a new county within this state, you must send signed written notice of 

your change of residence to the sheriff of the county of your new residence at least 14 days before moving and register 
with the county sheriff of your new residence within 24 hours of moving. In addition, you must give signed written 
notice of your change of address to the sheriff of the county where you last registered within 10 days of moving. 

If you plan to attend a public or private school or institution of higher education in Washington, you are 
required to notify the county sheriff for the county of your residence within 10 days of enrolling or by the first business 
day after arriving at the institution, whichever is earlier. If you are currently attending a public or private school or 
institution of higher education in Washington, you must notify the county sheriff, for the county where the school is 
located, immediately. 

If you lack a fixed residence, you are required to reg1ster as homeless. You must also report in person to the 
sheriff of the county where you registered on a weekly basis. If you are under DOC supervision and lack a fixed 
residence, you must register in the county where you are being supervised. If you enter a different county and stay 
there for more than 24 hours, you will be required to register in the new county within 24 hours. 

If yon leave the state following your sentencing or release from custody but later move back to Washington, 
you must register within 3 business days after returning to this state or within 24 hours if you are under the jurisdiction 
of the state department of corrections, the indeterminate sentence review board or the department of social and health 
services. 

If you move to a new state, you must Tegister with the new state within 10 days after establishing residence. 
You must also send written notice, within 10 days of moving to the new state, to the county sheriff with whom you last 
registered in Washington State. 

If you are not a resident of Washington, but attend school, are employed, or carry on a vocation in the 
State of Washington, you must register with the county sheriff for the county where your school, place of employment, 
or vocation is located. 

If you are ranked as a Level ll or Level ID offender (even if you have a fixed residence), you must report, 
in person, every ninety days to the sheriff of the county where you are registered. Reporting shall be on a day specified 
by the county sheriff's office, and shall occur during normal business hours. 

The King County Sheriff's Office sex offender registration desk is located on the first floor of the 
King County Courthouse- 516 3rd Avenue, Seattle, W A. Failure to comply with registration requirements 
is a criminal offens . 

Distribufio:t: 
Original/While- Clcrl: 
Yellow- Defend>ol 
Pink- Kiog County Jail 
Gcld<:!rod- Pm<eeUtor 

2-/f-t!''l 
Date JUDGE 
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

STATE OF WASHINGTON, 

v. 

SERGIO PAlJLPERALTA 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 
------------------------~~~~ 

No. 05-1-12344-0 SEA 

JUDGMENT M'D SENTENCE, 
NON-FELONY- Count(s) liC 

1 
~ 

(Jail Commitment Only) 
ON RESENTENCING 

T11e Prosecuting Attorney, the above-named defendant and counsel TIIEODORE C. ROGGE being present in 
Court, the defendant having been found guilty of the crirne(s) charged in the amended information on 10119/2006 by 
trial and there being no reason why judgment should not be pronounced; 

IT IS ADJUDGED that the defendant is guilty of the crime(s) of: COlJN1S ill, VI & VIII CRIMINAL 

1\1PERSONATION IN THE FIRST DEGREE RCW 9A.60.040 (1) (b) (2) 

and that the Defendant be sentenced to a term of confrnement of_~/.:..:1.::.__~~"-'-+-'?::-c:::;Ls"--------------,-­
--..,.-----::----::-----,-----=-::---,-----::--:----,--[ ] in the King County Jail, Department of Adult 
Detention, [ ] in King County Work/Education Release subject to conditions of conduct ordered this date, [ ] in 
King County Electronic Home Detention subject to conditions of conduct ordered this date, said terms to be served 

f><l concurrently [ ] consecutively \vith each other; 

and to be served D<J concurrently [ ] consecutively with c...1-:s I; :I( X SZf[ 

The term(s) imposed herein shall be served consecutively with any term not referenced herein. 

CREDIT is given for [ J __ days served [ J days determined by the King County Jail solely on this cause. 

Sentence will commence JX::l immediately[" ] Date: ______ no later than ____ a.m./p.m.; 

~on-Felony 

Rev. 2/03 - 1 -
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Defendant shall pay to the clerk of this Court: 

(1) [ ] Restitution is not ordered; 
[ J Order of Restitution is attached; 
[ ] Restitution to be determined at a restitution hearing on (Date) ________ at ___ .m.; 

[ J Date to be set; 

~·s:~ 
[ ] The defendant waives presence at future restitution hearing(s); 

-st.S 
$ ____ , Court costs; 

(3) $ ____ ,Victim assessment, $500·for gross misdemeanors and $100 for misdemeanors; 

(4) s ___ _, Recoupment for attorney's fees to King County Public Defense Programs; 

(5) ] $100 DNA collection fee; 

(6) $ ____ ,Fine; 

(7) TOTAL financial obligation: --------------------------

The payments shall be made to the King County Superior Court Clerk according to the rules of the Clerk and 
'-' llowing terms: [ ] Not less than$ per month; [ ] to be paid in full by (Date) _____ _ 

] The defendant shall have a biological sample collected for purposed of DNA identiflcation analysis and 
the defendant shall fully cooperate in the testing, as ordered in Appendix G (for stalking, harassment, or 
communicating with a minor for immoral purposes). 

Date:_:::....2.J....b-'-i_:::;~+~-=-D_9..t...-,_ __ _ 

Presented by: 

Non-Felony 
Rev. 2/03 - 2 -

Judge, King County Superior Court 

Print Name:-----------

Barbara A. Mack 
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CLALLAM BAY CORRECTION CENTER 
1830 Eagle Crest Way 
Clallam Bay, Wa. 98326-9724 
April 16, 2009 

Thodore c. Rogge 
Rogge Law Office P.S.Inc. 
3211 6th Avenue 
Tacoma, Wa. 98496 

Dear Mr. Rogge: 

Salutes to you and your staff. "Greace and peace be multi­
plied unto you through the knowledge of God, and Jesus our LORD." 
2nd Peter,1:2. Unfortunately there has been a lack of communi­
cation between us, because I have not yet received any replieds 
from your office in regards to my two previous letters I send out 
one in March 19, 2009, and the other in April 1, 2009, whereb¥ I 
was requesting some legal documents pertaining to my case. 

I understand you must be very busy, if there is a problem get­
ting those documents then by all means please let me know. My 
problem is that I truly believe that more could have been done in 
my case. Unfortunately you have not taken the time to give me an 
explanation for me to think otherwise. Mr. Rogge you were highly 
recommended by a member of the Gennette's family. This was the 
main reason I hire you, and why I trust you and never question 
your integrity. 

Now you leave me no other choice but to believe that you are 
not really interested in helping me get a clear understanding of 
the matter I have at hand. Do to the fact that you have not made 
any attempt to contact me to straighten out my concerns, there­
fore; I hereby terminate your servies. I will no longer need 
your assistance. Please send me my entire file what ever you have 
on hand of mine. If your going to credit me any money back from 
the deposit you received, please send it to my sister, Reyna 
Peralta at: 39514 Chantilly Ln Palmdale, CA. 93551. Thank you. 

Mr. Rogge, believe me I hold no resentment against you for your 
performance, because this is all a part of God's divine plan. 
Believe it or not he is in control of our lives. Us meeting is 
no coincidence everything in life happens for a reason. Look 
around you and see the signs, for God works in mysterious ways in 
our lives. Jesus Christ died for our sins in the cross and he 
rose again from the dead, so that you and I may have eternal life 
through him. Ask Jesus now! to come in to your heart, and make 
you a new man. We are at the end of our time here on earth. 
Jesus wanted me to relate this message to you to day, this is the 
real reason why we meet. "Seek ye the LORD while he may be found 
call ye upon him while he is near: Let the wicket forsake his 
way, and the unrighteous man his thoughts: and let him return 
unto the LORD, and he will have mercy upon him; and to our God, 
for he will abundantly pardon." Isaiah,55:6-7. May the LORD 
bless you Ted. 

Sincerely, 
/ 

Se:L'-gio p'eral ta 
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Sergio Peralta 
DOC# 899693 
Clallam Bay Corrections Center 
1830 Eagle Crest Way 
Clallam Bay, WA 98326-9724 

Dear Mr. Peralta, 

Rogge Law Offic~s 
Theodore C. Rogge 

Attorney at Law 
3211 6th Avenue 

Tacoma, WA 98406 
Office (253} 272-0503 

Fax(253}272-1432 

April 22, 2009 ,. 

- ..... - . : -~-·.-:·: ·_ ·-: 

I apologize for not getting back with you sooner, but I have been busy with other matters. 

My assistant took a week off and I have been working on Felony matters in three different 

counties. Also, I needed time to organize my thoughts when writing to you. To be honest, I was 

more than a little shocked that you would even consider attempting to withdraw your plea. l tried 

to explain this all to your sister, and thought she had a pretty good grasp of how well you did in 

this negotiated agreement 

First, some of the things you write in your letter are just not possible. It is my opinion that 

any attempt to withdraw your plea would not only be extremely difficult (if possible at all), but also 

dangerous to your interests. I don't think you quite understand the breadth of the prior Court of 

Appeals Decision. As outlined in the letter to you from your previous attorney, the Court of 

Appeals only stated that the trial court screwed up by not giving the instruction on alternative 

means to commit Rape 1. It did not say you couldn't be retried on that charge. Additionally, they 

said that the court's dismissal of the kidnapping charge, after the jury found you guoty, vras an 
error. 

Thus, your prior attorney noted the different options the trial court/prosecutors' office had 

in retrying/resentencing you. Specifically, it was assumed that you would face the kidnapping one 

charge on retrial or resentencing. The only question they had was whether the prosecutor's office 

would retry you on the Rape 1 or just sentence you on the underlying Rape 2. Understand that 

possibility was the sole decision of the prosecutor's office, not yours. So, not only did I avoid you 

having to face the Rape 1 charge over again, my arguments and legal research with the threat of 

another appeal, convinced them to abandon the kidnapping charge. 

In summary, your sentence was reduced by 137 months not the 86 months "best case 

scenario" that your appellate attorney thought you could receive. 



. ' 

· ... -:·.:·:···.· .. -:·.·.·-:..-

Assuming that they had to retry you to get the Kidnapping and Rape 1 conviction again (a 

huge assumption), you had the possibility of facing the original sentence of 171 months being 

increased to the high end, plus the first degree rape of 216 months, plus 130 months for the 

kidnapping- if not found to be the same criminal conduct for both the rape and the kidnapping. If 

you further want to play the game of what if, then understand if you had not agreed to the deal we 

made, you would have faced the sentenced outlined above (517 months+, more than double 

your current sentence) on the mere gamble that they had to try you again (not so certain myself) 

and that the victim wouldn't show up. 

Now, all of your sentences run concurrently for 250 months. Your case was a win- win 

and I thought you would be ecstatic with the outcome of 11.5 years off your sentence. 

If you still wish all your papers returned please advise me. I have spent more hours on 

your case than the monies I received, but have advised your sister I would call it even due to a lot 

of travel time being necessary. Further, I explained that I would give you a thousand dollar credit 

if you decided to pursue more relief by way of personal restraint petition. Good luck to you and 

congratulations on your sentence reduction. If you have any questions let me know. 

Sincerely, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

FILED 

2DOS JUL -2 flM 9: 41J 

CERT1FIED COPY TO COUNn' JNL·JUL O 2 l~ 
SUPERIOR COURT OF WASH1NGTON FOR KING COUNTY 

STATE OF WASIDNGTON, 

vs. 

SERGIO RAUL PERALTA, 

) 
) 

Plaintiff, ) No. 05-1-12344-0 SEA 
) 
) 
) ORDER AMENDING JUDGMENT 
) AND SENTENCE (COUNT I ONLY) 
) 

Defendant. ) 
) 
) 

14 TillS MATTER having come on regularly before the undersigned judge ofthe above-
entitled court upon the motion of the State of Washington, plaintiff, for an order Amending the 

15 Judgment and Sentence to reflect the jury's finding that Count I- Kidnapping in the First Degree 
was done with a Sexual Motivation in the above entitled cause, and the court being :fully advised 

16 in the premises; now, therefore, 

17 IT IS HEREBY ORDERED, ADJUDGED and DECREED that the Judgment and 
Sentence shall be amended to reflect that Count I, Kidnapping in theFirst Degree, was found to 

18 have been committed with a sexual motivation. The Judgment and Sentence entered on February 
18, 2009 is otherwise accurate. 

19 

20 

21 

22 

23 

I ~--lt 
DONE IN OPEN COURT this --'---day of~, 2009. 

JUDGE BARBARA MACK 

ORDER At\1ENDING JUDGMENT AND SENTENCE 
(COUNP l ONLY) - 1 

Daniel T. Satterberg, Prosecuting Attorney 
W554 Kiug Cotmty Courthouse 
516 Third Averlue 

. Seattle, Wasbington 93l04 
(206) :296-9000, FAX (206) 296-0955 
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ORDER AMENDING JUDGMENT AND SENTENCE 
(COUNT I ONLY) - 2 

Daniel T. Satterberg7 Prosecuting Attorney 
W554 King County Courrhouse 
516 Third Avenue 
S~;.nle, W3$h}ngton 98104 
(206) 296-9000, FAX (206) 296-()955 
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Leslie Ching Allen 
Disciplinary Counsel 

Rogge Law Offices 
Theodore C. Rogge 

Attorney at Law 
3211 61

h Avenue 
Tacoma, WA 98406 

Office (253) 272-0503 
Fax (253) 272-1432 

December 1. ~l)(~l) 

WSBA 1325 4th Ave., Suite 600 
Seattle. \\'ashington 98101-2539 

Dear Counsel, 

Re: Griev<mce of Rcypa Peralta 
\VSBA file No. 09-0 14:i9 

t·S.·\ :;,-·.'"o,>-

4-'?:-.~. 

" 
:::· ...... -

JEC 0 2 2009 

In follow-up to the materials provided to me in the letter dated November 18. 
200~. I would like to reiterate a few items that continue to be bothersome. Firsr. l'vls 
Percdta was never my client, she was my client's family member contact for the purpuses 
c>f payment of fees. 

Second. J had never seen the alleged Power of Attorney until after Mr. Peralta 
attt:mpted (on his own) to set aside the ultimate re-sentence in his criminal case. There is 
no way that Ms. Peralta gave me that docum(;nt. or ever referred to it because it is dated 
af1er my meeting with her. In fact. it is allegedly executed on October 9. 2009. the day l 
met .\1r. Peralta at Clallam Bay Corrections Center (CBCC). If Iv1r. Peralta wanted such a 
:Jocument drafted. or had given it to me. I could have notarized it. lt just makes no sense. 

Third. the sentencing document noted as exhibit ·'D'' from the November l 8 leuer 
is o11ly as to counts I and V which ran consecutive to all the other counts not scored. on 
tk•.t -iocument. The amount of his sentence reduction was in fact more than 11 yems 
;:!C;iSS. 

Fourth. and finalfy, ·r never had a iump sum contract v..·ith Mr. Peralta. \'Vhiie m 
CBCC 1\lr. Peralta decided to hire me. I told him r vyould send my standmd fc~ 
<tgreemem. He insisted that T draft something right. there by hand. A 1l retainer quo~e" 
•.v~·re hsed onan estimated nurr:ber ofhours to complete each task. In fact the $2~.U01J 
quoted for trial retainer 1.va~; just th3.t. a retainer. not the cost of tria!. Mr. Pcra!tJ was \\ell 
are that I wa:.: charging bv tbe hour. In fact. Ms. Peralta and 1 arrived at the $1000.00 r~c 

~ J 

for my visit to CBCC by figt~ring one clay oftriai was approximately that much bJ.scd on 
an houri~· fee of$ 1 50.00 

I have numerous concems with th.: production ofvarioc.J.S alleged letters and 
documents in this matter that are just plain made-up after the fact. 



APPENDIX-K 



2 

3 

4 

5 

6 

7 IN THE COURT OF APPEALS FOR THE 

8 STATE OF WASHINGTON 

9 

10 

II 

12 

13 

14 

5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

State of Washington, 

· Respondent, 

vs. 

Sergio Peralta, 

Appe11ant. 

I 

COA No. 67513-3-I 

DECLARATION OF 
THEODORE C. ROGGE 

L Theodore Rogge. am eighteen years of age or older. am competent to testify before the Court. and 

make the followin2: Declaration to the Court: 

1. I was the attorney ofRecord for Sergio Peralta in 2009. In February 2009, following reversal of 

Mr. Peralta's conviction on count V of the information for Rape in the First Degree and remand 

to the Superior Court, that conviction was replaced with a conviction for Rape of a Child in the 

Second Degree, and Mr. Peralta was resentenced accordingly. Mr. Peralta was present for that 

resentencing. 

2. On July 2, 2009, the deputy prosecuting attorney and I agreed to entry of an order amending 

count I (Kidnapping in the First Degree) to reflect the jury's finding that the crime was 

DECLARATION OF COlJNSEL --1 
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committed with sexual motivation. As I recall, the July 2 order was never seen by or signed by 

Mr. Peralta. I do not recall that he was ever advised of his right to appeal that order as it merely 

clarified the jury's verdict on that count. a,.,J w{ ~ -ft....c- N..s~f~F'LC.t':;, C1' cc.,;A.v-u:J liJ 
-r.k.J,":'5 Lve..t IJ/- fP"'"'f / 

I declare under penalty of perjury under the law of the State of Washington that the forgoing is true 

and correct. 

Signed this / J fL.. day of -----'-AA-"--'t?'-"'--"v::..._:... __ , 2 0 1 1 at -~hL_o.-==C-'--"cJ.~P"'-1------"-------\"i--' Washington. 

Theodore Rogge, W 
Previous counsel fo 

DECLARATION OF COUNSEL --2 



DECLARATION OF SERVICE BY MAIL 

GR3.1 

I, Sergio R. Peralta , declare and say: 

That on the 4th day of December , 20 lL_, I deposited the 

following documents in the Stafford Creek Correction Center Legal Mail system, by First 

Class Mail pre-paid postage, under cause No. _89_2_8:.._7_-_3 ______ _ 

Petitioner's Motion For Discretionary Review with the attached 

Appendixes A-K. 

addressed to the following: 

Susan L. carlson, Clerk 

Supreme Court St. of WA. 

Temple of Justice 

P.O. Box 40929 

Olympia, WA 98504 

Hon. Richard Jonhson_!._,___:_C_ler.::..::....k ___ Amy=~R..:..:.:__:_:M=ec-=-k=-=l=l=· n_::;;gL_ 

Division I, Court of Appeals 

One Union Square 

King Co. Prosecutor 

513 3rd Av. W554 

600 University Streeu.t ____ ___.s~e:.ca:Ut~t:..Il..eec,.., .....!W~A~9t.t8w.1-Vl:l04 

Seattle, WA 98101 

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct. 

DATED THIS 4th day of December , 201 _1_, in the City of 
Aberdeen, County of Grays Harbor, State ofWashington. 
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Signature {) f 

Sergio R. Peralta, Petitioner 

Print Name 

DOC 899693 UNIT H6-79 

STAFFORD CREEK CORRECTIONS CENTER 

191 CONS I ANTINE WAY 

ABERDEEN W A 98520 

SC 03.1 -DECLARATION OF SERVICE BY MAIL- I OF I 


