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L INTRODUCTION

This appeal arizes oul of claims for declaratory and other relief
respecting the services Bridge Builders, Lid and its cmiplovees Mindi
Rlanchard and Brends Carpenter provided to Lisle and Clara Hale over the
course of pine days in June 2008'. Bridge Builders assisted Lisle and
Clara Hale with their stated wizh © move back home to their residence
from the assisted living facility where they had recently moved and ceased
providing services once the couple changed their minds and decided not to
meve,
. ASSIGNMENT OF ERROR

The Hales contend the tial court gved in pranting sumnary
judgment in favor of Bridge Builders and contend the cowrt erred n
ireating the motion as one for summary judgment ag opposed 1o & motion
to dismiiss pursuant to Civil Rule 12(by6)
HLISSUES PERTAINING TO ASSIGNMENT OF ERROR

1. Ind the trial court correctly conclude it lacks subject maiter

juriadiction over the Hales” Uniform Declaratory Judgment Aot

CUDIA™) claima?

' Respondents Bridgs Builders, Ltd,, Mindi Blanchard and Brendan Carpenter will be
reformed 10 colectively ss "Bridge Builders” sndiappeflants will by veferred to
collpctivebe as “the Hales”



by
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d the trial cowrt ety in granting Brdge Builders” motion for
protective order and denying the Hales” motion for discovery?
D the trial court exr in concluding the Hales failed to set forth
sufficient facts and establish the clements necessary io progeed
with thedr Vulnershle Adolt Act, RUW 74,34, c};szims.‘?

Did the tdal court err in concluding the Hales lacked standing
to proceed with thelr claim for violation of the Washingion
Consumer Protection Act, RCW 19.86, and failed to st forth
sufficient facts and establish the elements necessary to proceed
with that claim?

Did the trial court err in concluding the Hales fatled to set forth
sufficient facts and eetablish the slements necessary to proceed
with their clabm for malpractice?

Did the gl conrt err in concluding the Hales failed 1o set forth
sufficient facts and establish the clements necessary to procesd
with their claim for interference with family relationship?

1¥d the trisl cowt err in concluding the Hales failed to set forth
sufficient facts and sstablish the elements necessary o proceed

with their clanm for malpractive?



8. Did the trial court err in concluding the Hales failed to set forth
sufficient facts and esiablish the slements necessary o proceed
with their claim for negligend infliction of emotional disiress?

9. Did the trial courl err in concluding as a matter of law that
Hridge Builders® conduct was not sufficiently extreme and
putrageous 0 suppart the Hales™ clainy for intentional infliction
of emotional distress?

IV.STATEMENT OF THE CASE

This matter is hefore the Court of Appeals on review by appellants
Robert Hale, personally and as personal representative of the estate of hig
father Lisle Hale, Clara Hale, Donald Hale, and Tricia Hale. The Hales
seek o reverse the trial court’s April 6, 2012 order granting summary
judgment in favor of respondenis Bridge Budlders. The trial court found
the Hales lacked standing to provesd with their claims for declaratory
relief and had not set forth specific facts sufficient to establish the
cloments necessary © proveed with their remaining claims:

This case arises out of the services provided by Bridge Builders ©

Lisle and Clara Hale over the course of nine days, fom Thursday, June §,
2008, through Friday, June 13, 2008, Bridge Builders is g Seguim,
Washington business owned by Mindi Blanchard that provides care

management and certified professional guardian services in the Sequim



and Port Angeles Community.  (CP 239) Brenda Carpenter 8 an
smplovee of Badge Builders, Id

Lisle and Clara Hale were a puwried couple with a home in Sequim
who had recently been moved to an assisted Hving facility, Sherwood
Assisted Living, At the time, Lisle Hale was Bosyears-old and Clara Hale
was S0-vears-old, (CP 503 9% 22-24.) The Hales' three adult childreen,
Robert, Donald and Tricla, believed their parents should reside in the
nursing facility due o their healih cave needs and moved Lisle Hale there
in April 2008, and Clara Hale on Jupne 3, 2008, (CP 503 94 23.25) The
Hale children did not tell thelr parents they were moving o the facility
shead of time and anticipated that they would be upset shout the move.
(CP 1238 10; TP 124-25 9% 3134 On the day of her move, Clara was
told she was going to Sherwood to visit Lisle for lunch, (OF 124-25 99 38-
34} The couple was very unhappy about being “put” in assisted Hving,
strongly desired to move back o their home, and expressed that desire
staff at Sherwood (CP 123 99 CPR 128940 CP 2409 3)

On Juse §, 2008, Lisle and Clara Hale met with an sttorney,
Michael Hastings, to discuss their desire o rettrn home and how # could
be accomplished. (CP 125 9 46; TP 240 % 3.) Mr. Hastings recommended
Bridge Builders and Mindi Blanchard to assist the Hales in facilitating the

move. (CP 240 € 30 Affer being comtacted by Mr. Hastings, Ms.



Blanchard met with Lisle and Clars later that day at Sherwood, & They
told her they had been tricked into moving o Sherwood, were concerned
that their children were accessing thelr money, and wanted to move hack
inte theiy home. {CF 2409 3; CF 243.) Ms. Blanchard met with them for
ant hour and discussed at kength their care needs and plans to move them
home, Jd She agreed to serve as thelr attormney-in-fact to help plan and
coordinate Liske and Claa’s move back home and the care they would
require once there, Id

Ms. Blanchard began making arvangements for their move and
subsequent care. On June 9, she met with them again at Sherwoud o
discass thelr planned June 12 move home {CP 240:241 § 5.) Because
Lisle and Clara did not have keys 1o their home, Ms, Blanchard comtacied
first Trisha Hale and then Robert Hale to request a key to the house. (CP
241 4 5; CP 243} Later she visited Washington Mutual Bank in Sequim to
find out about the couple’s bank sccounts. {OF 241 % 5; CP 244, Lisle
Hale had expressed concern about s children sccessing the couple’s
money and wanted o change thelr accounts, {CF 240 9 4.) At the bank,
Ms. Blanchard learned the accounis had heen set ap as joint ownership
seeounts with the Hales™ children and made an appointment for the Hales
at the bank the next day. (CP 241 9.5, CP 244.) On June 10, she brought

them 1o the bank for thelr appointmient and they chasged thelr accounts.

0y



{CF 241 9 &; CP 244 Later that day, Ms, Blanchard met with them back
al Sherwood for an hour o distass the upcoming move and helped them
pay a few outstanding bills. &

Lisle Hale had also repeated concerns about his children’s access
to the couple’s living space at the house, and Ms. Blanchard agreed 1o
airange for a locksmith o come w0 Hales™ home. 4 After her mosting
with Lisle and Clarg, Ms. Blancherd met with a locksmith at their home to

A

have locks installed on the doors accessing Lisle and Clasa’s upstairy

Hiving guarters. (CF 2419 6; CF 245} She notified Michael Hastings, the
Shemiffs Department and the Adult Protective Rervices case worker
asstgned to the Hales” pre-existing case sbowt what was happening with
the locks. (CF 24196

Liste Hale gave My, Blanchard the names and telephone nurmbers
of private caregivers the Hales had used in the past (CP 241 § 5, CP 243))
She contacted one of the private caregivers, Kathie Stepp, as well as two
in-hoine care agencies, Rainshadow Home Services, Inc, and KWA Home
Care, to coordingte ln-home care for the Hales, {(CP 243-243) On Jue
11 Ms. Blanchard met with the Hales to discuss the next day’s move
atong with Kathie Stepp and the caregivers from KWA who would be
providing the Hales™ care. {CP 243))

On the momming of June 12, the day of the scheduled move, Brenda



Ca:pen’i‘er went to visit the Hales as Sherwood. (CF 242.) Their son,
Donald Hale, was i their room with them and informed Ms, Carpenter
that Lisle and Clars Hale would not be moving back home. & Ms
Carpenter called Ms. Blanchard with the information and then cancelled
the arrangements that had been made for the Hales™ move and care. Id Ay
8:30 p.m,, Lisle Hale called Ms. Blanchard and requested the keys 1o his
home and she ageeed to deliver them o Sherwond first thing the next
morning. Jd She delivered the Keys at 830 wm.oon June 13, 2008, and
Bridge Builders provided no further services to the Hales,

The Hales commenced this Huigation on April 27, 2009 and filed
an amended cornplain on May 15, 2009, The amended complaint contains
claims seeking declarstory relied under ROW § 70.127.020 and RCW §
FOI27.150; clatms for viclationy of the Vulnemble Adult Act, RCW §
7434, and the Washingion Consumer Protection Act, ROW § 19.86; and
clatms for malpractice, malicious interferonce with family relatonship,

negligent infliction of emotional distress, and unentional inflicton of

graotional distress.

w3



V. ARGUMENT

Ao Standsrd of Review

The Court of Appeals reviews sunumary judgment de nove.
Compbell v. Reed, 134 Wn App. 349, 356, 139 P3d 419 (2008). Summary
Jjudgment is proper when Tthe pleadings, depositions, answars ©
interrogatorios, and admissions on file, together with the afﬁdaviés, i any,
show that there & no genuine 1ssue as 1o any material fact and that the
moving party i entitled to g judgment ae & maiter of law ™ CR 36{¢). The
court must determine whether the Yaffdavits, facts, and record have
created an issue of fact” that is “material to the vause of action.” Seven
Gables Corp. v, MGMUA Entertaivonent Co., 106 Wn2d 1, 12, 721 P.2d
1,7 {1980). Once the moving party bas met its burden of showing the
absence of an issue of material fact, the burden shifis o the non-moving
party to make a showing sufficient to establish the existence of the
elements essential to that party’s claims. Young v Key Pharmacentivals,
e, 112 Wno2d 216,223, 770 P.2d 182 (1989).

While the svidence is viewsd in the hght most faverable {o the
non-moving party, the adverse party must set forth specific faets and may
not rely on “speculation, argumentative assertions that wiresolved factual
issues remain, or in having its affidavits considered at face value™ Seven

Gabley Corp, 106 Wn.2d at 12, That is, the nonmoving party must presem



specific faots sufficient to rebut the moving party's comtentions and
demonstrate a8 genuine issue for tial. Jd A material fact 1S one on which
the outcome of the litigation depends. in whole or n part. Morris v
MceNicol, 83 Wn.2d 491, 494, 518 P2d 7 (1974}, Bare allegations are
insufficient to meet plaintifls’ hwden. Young, 112 Wn2d at 22528, Per
Civil Rule 368, supporting and oppesing affidavits shall be made on
personal knowledge and shall set forth facts that would be admissible &t
trigl, TR 36(e). Where the plamtift fails "o make a showing sufficient 1o
establish the existence of an clement essential to that parly's case, and on
which that party will bear the burden of proof at {frial)” then the trial court
should grant the motion.™ & at 228 {citing Celotex Corp. v Carrent, 477
LS. 317, 322, 106 S.01 2548 (1986)). As the United States Supreme
Court explained, “there can be no gennine issue as to any material fact,
singe @ complete fatlore of proof concerning an essential clement of the
nomoeving party’s case necessarily renders all other facts immaterial™ Id
at 228 (euting 477 UL, at 322-23, 106 8.0 at 2852-33),

The {rial court did not err in determining the Hales have not met
this burden; They have not set forth spucific facts creating a genuing issue
of fact, let alone one that is material 1o the cutcome of the Htigation, and
have failed o establish clements essential 1o thewr clasims. The parties do

not dispute the facts of this cese; they dissgres repanding the legal



conclusions to diaw from the facls. Summary judgment was preperly
granted and Bridge Builders respectfully request the Court of Appeals
affiem the teial court,

The Hales™ efforts to lower their burden by consiroing Bridge
Builder's motion for summary judgment az a CR 12(b){6) motion to
dismiss, requiring only the existence of a set-of facts that could support
their claim, is misguided and unpersuasive. Bridge Builders submitted @
declaration from Mindi Blanchard with its motion and relied on it snd the
ample record in this case in moving for sununary Judgment. As the teial
court noted n ity memorandum and order, in pranting Beidge Builders'
metion it considered not only Ms. Blanchard’s declaration bwt the
extensive, complete record in this matier including declarations proffered
by the Hales from Robert Hale, Tricia Hale, Stephen K. Eugster, the
Hales™ counsel, and Alice Semingson, thely expert witness, {CP 39,3

Civil Rule 12(b) explicitly provides that a motion under that rule
will be construed as one for summary judgment “where matters outside
the pleading are presented” There I8 no corollary mechanism for
constriing a motion for summary judgment a5 one o dismiss ander CR
12(b)5}. The Hales misstate this rule when they state thet on g motion to
dismizs the court “cannot consider any evidentiary mstter ouiside the

pleadings.” (Br. 18.) The count can consider matters cutside the pleadings

i



when presented, the sffect being that when such matters are presented and
considered the motion becomes one for sunumary jndgment. That is oot the
case here, Bridge Builders’ motion is and has always begn one for
summary judgment and the trial court propedy treated it as such.

‘The Hales’ argument that Bridge Builders only relied on Ms.
Blanchard's declaration and the record in moving for sununary judgment
on somne of the claims is without merit, Contrary to the Hales® assertion,
Bridge Builders offered the declaration in support of its entire motion and
relied on the declaration and the complefe, ample record in this matter in
moving for swnary judgment as fo each and every one of the Haley®
claims. The Hales therefore may not, purseant to CR 36{e), rely on their
pleadings alone as they suggest. (Br. 27.) And in fact, they did not. In
apposing Bridge Builders’ motion, the Hales offered and relied on the
declarations of Robert Hale, Tricia Hale, Stephen K. Eugster and Alice
Remingson. As such, the cowrt properly treated the whole of Bridge
Builders’ motion as'one for summary judgment and did not err inapplving
that legal standard.

The declarations of Bridge Builders, Robert Hale-and Tricia Hale
detail the complete extent of the selationship and interactions between
Bridge Builders and the Hales. There are absobutely no material facts in

disputs respecting the services Bridge Builders provided to Lisks and Clars



Hale and the interactions beiween the parties over the course of hune §,
2008 theough June 13, 2008, the entirety of their assopiation.” Construing
the faets, the extensive case recond and all of the evidence before it in the
light most favorable to the Hales, the tnial court did not err in concluding
the Hales lack standing to pursue their claims pursuant to the UDIA and
the CPA and do not set forth specific facts croating so ifssue of material
faet or esteblishing the existence of slements casential to their remaining
claims.

B, The Court Lacks Subject Matier Jurisdiction Over the
Hales® Uniform Declaratory Judgment At Clatms

The trial court did nof e in concluding 1t does not have subject
matter jurisdiction over the Halex® UDJA claims because the Hales lack
standing to bring those claims and the clatmy do not present a justiciable
controversy. Contrary to the Hales™ assertion that the “only basis for the
gomt’s conchusion of lack of standing is the court’s position on injury in
fact,” {Br. 28), the court found it lacked jurisdiction not only because the
Hales failed to demonstrate the injury in fhet essential to standing bt also
beoause a degtsion by the cowrt would not be final and conclusive, (CP

63

*Thoss are the only faots material to plaintiffs’ claims. Contrary to plaintiffs’ continuing
assertions, fiols respeoting defendants’ services Yo uny of their other, thivd-party chisnts
are not material o this Hipation and do netassist plaimifts i establishing sy of the
elements-of thelr claims. '



1. Standing Is Not an Affirmative Defense and May Be
Raised st Any Time.

The Hales” argument that subject matter jurisdiction and standing
are affirmative defenses Bridge Builders waived by not asserting in its
answer is incorrect and they provide no case law 10 support the
proposition. “The question of Supetior Court subject matier jurisdiction
may be raised st any time” Marter of Saftis, 94 Wn.2d 889, 893, 621 P.2d
716, TI8 (1880} As a jurisdictional guestion, standing challenges may
therefore be raised at any time. Dichl v, W Warh Grovwrh Memt. Hearings
Bd, 118 Wn.App. 212, 75 P34 975 (2003,

Bridge Builders raised the Hales™ lack of standing in the context of
considering the requirements for subject matlter jurisdiction umder the
UDIA. The Washington Supreme Cowgt has seid that standing is inherent
1 the four requirements for a justiciable controversy, that is, for subject
matter jurisdiction under the UDIA. To-Re Trade Shows v Codling, 144
Wash.2d 403, 411, 27 P34 1148 (20013 See Brauson v, Port of Seartle,
152 Wan2d 862, 877, 101 P.3d 67 (2004) Plnherent in the justiciability
determination iz the traditional lmiting doctrine of standing.™), Withow
standing, the cowrt locks subject matter jurisdiction over the plaintiffs’
clatms. Skagit Swrveyars & Englrs, LLC v Friends of Skagit Cowry, 135

Wi2d 342, 5356.37, 958 P2d 962 (19981 Lack of subject matter



jurisdiction cannot be waived and ¢an be raised at any time. CR 123
See dmalgamared Transit Union Loeal 387 v, State, 142 Wn2d 183, 11
P3d 762 (2000) {relving on Washingron Beguity Cellege, Inc. v, Huse, 195
Wash. 160, 166, 80 P.2d 403 (1938)); Spokane dirporty v, R4, Ine 148
Wi App. 830, 943, 939,206 P.3d 364 (2009), review denjed, 167 Wn.2d
1617, 224 P3d 773 (2010 Pursuant to Civil Rale 120G, “Pwihenever
it appears by suggestion of the parties or otherwise that the cowrt lacks
jurisdiction of the subject matter, the court shall dismiss the action.”
2. The Hales Lack Standing Under the UIMA,

Jurisdiction under the Uniform Declamtory Judgmest Act
CUDIA™, ROW 724, 1 limited to justiclable controversies, which
mvolve

{1} ... an actual, present and existing
dispute, or the matire seeds of one,
as distinguished from a possible;
dormant, hypothetical, speculative,
or moot disagreement, {2} between
parties having genuine and opposing
unterests, (3} which involves interests
that must be direct and substantial,
rather than potential,  theorstical,
abstract or academic, and (4) a
Judicial determination of which will
be final and conclusive.

Lakewood Racguet Club, fne. v Jensen, 156 WinApp. 2135, 223,
233 P3d 1147 (2010} {quoting Branson v, Port of Seaitle, 152 Wn.ld 862,

877, 101 P3d 67 (2004)), Inhereni in these four requirements is the



traditional lmiting docirine of standing, 1o eusure that the cowrt renders g
final judgment on an actual dispute between opposing parties that have a
gennine stake iny the resolution, I {(quoting To-Ro Trade Shows v
Cotling, 144 Wn2d 403,411, 27 P.3d 1149 (20013} The issue of standing
is jurisdictional and may be raised at any lume, Mnternational Assly of
Firefighters, Local 1789 v. Spokane dirports, 146 Wa2d 207, 212 0.3, 48
P.3d 186 (2002).

The Hales only have standing under the UDHA if they “fail within
the zone of interest that the statute in question profects or regulates and (2)
have suffered an “injury in fact.™ 04 at 224, They satisfy neither of these
reguirements. They have not presented facts demonstrating any injury in
fact as & result of Bridge Builders” alleged violation of ROW 70,127 and
they do not fall within the zone of interest the statile protects. Bach

alement is necegsary to ostablish standing and the Hales fail as to hoth,

a. The Hales are not within the vone of nterest of
ROW 78127

The statute provides that home care services consist of Vassistance
provided 1o . . . vulnerable individuals that enable them to remain in their
residences,” ROW 70 127.010 (6). It was enacted to addresy the concern
that “the delivery of Thome care] services brings risks because the in-home

location of services makes their actual delivery virtually invisible,” RUW



70.127.005. Therefore, the zone of interest the statute protects is that of
mdividuals receiving care n thelr homes that allows them o remain
residing in their homes:

The Hales do not fall within that zone of interest. During the nine-
day association Lisle and Clars Hale had with Bridge Builders they
resided in g nursing home, not in their residence, and received care from
nursing home staff. The triel cowt properly found that the services
provided 1o the Hales were insufficient to subject defendanis to Heensing.
{CF 254, Since Lisle and Clara Hale did not receive home care services
from the defendants, they do not fall within the statute’s zone of inferest.

Likewise thetr children, who received o in-home care or any type
of service at all from Bridge Bailders, iall vutside the zone of interest
protected by the statute and lack standing o purste these claims, The
parties do not dispute that the only services Bridge Builders provided to
Lisle and Clara consisted of meeting with them several times to discuss
meving them back home, making arrangements with third-party, in-home
care providers for their care once they moved home, amanging for a
tocksmith at Lisle Hale’s request to place focks on Lisle and Clam’s living
quaarters, a trip 1o the Hales” bank respecting their bank accounts, and

assisting Lisk Hale in paying some bills, (CP 240423
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In‘thetr December 29, 2011 declarations, neither Rebert Hale nor
Tricia Hale set forth any specific facts to contradict or create an issue of
fact regarding the services Bridge Builders actually provided the Hales.
“When a non-moving party fails to controvert relevant facts supporting a
swmnary fudgment motion, those facts are considerad to have been
establishied.” Lipscomd v. Farmers Ins. Co. of Washington, 142 Wn.App.
20, 174 P.3d 1182 (2007} {citing Central Wash, Bank v, Mendelson-Zeller,
dne, 113 Wn2d 346, 354, 779 P2d 697 (1989)). Tricis Hale's discussion
of the servives she asserts Bridge Builders "would have had 10" provide 1o
her parents once they movad home 15 not material. (CF 127-28) Her
speculation on potential futere events that never ocourted does not satisfy
the Hales™ burden of setiing forth specifie facts to demonstrate a genuing
issde for tial, notwithstanding the fact that Bridge Builders was arranging
for third-parties to provide the Hales’ in-home care once they moved
home and never intended to provide the care itself {CRF 245

All of the services Bridge Buoilders actually provided to Lisle and
Clarg Hale are cither case monsgement serviges, permitied pursuanmt ©
REW 70.127.040(14), or services in the capacity as power of attomey.
ROW 70.127.040(14) provides that persons providing case management
services are not subjsct to regulation under the Act, and defines case

management services as “the assessment, coordingtion, authorization,
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planning, tralning, and wonitoring of home health, hospice, and home
care, and does not include the direet provision of care to an individwal”
These are precisely the type of services Bridge Builders provided the
Hales — meeting with Lisle and Clara Hale and assessing their needs,
planning with them for ther in-home care onge they had moved back
home and coordinating with KWA Home Care, the agency thet was to
provide the Hales™ in-home care (UP 243-45)

The assistance Bridge Builders provided Lisle and Clara Hale with
their banking and with bill paying was done pursuant to the valid powers
of attorpey and likowise was not in-home eare. An altomey-in-fact’s
services such as banking and bill paving cannot be inchome care under the
Act otherwise every atforney-in-fact would also be en in-home carg
provider, an impossibility given the prohibition in section 70,127,180,
That section provides that “No licensee, contracies, or employee may hold
a durable power of attorney o behalf of any individual who is recetving
carg from the Heensea™ Finslly, the Hales do not dispute that Lisle and
Clara Hale resided in a pursing home for the entire time in question snd
received care from nurstog home staffl They could not have received -
home care from Hridge Builders as they had yet to return home.

The parties are not in dispute as o the services Bridpe Builders

provided to Lisle and Clars Hsle and it is those services alone that must



formn the basis of the Hales' claims for declurstory reliefl Services
provided fo other individuals have no bearing on the Hales” case and
cannot exablish the clements of their claims. Assuming srguendo that
Bridge: Builders provided in-home care to some third-party then that
mdividual might have a claim against #, but that does nothing to bring the
Hales within the zone of iaterest of the statute, The dovirine of standing
prohibits & party from asserting another’s legal right. Grant County Fire
Frotection Dhst No. Sv. Clity of Moses Lake, 150 Wn 2d 791, 803, 83 P3d
419 (2004). “The kernel of the standing doctrine iz that one who is not
adversely affected by a statuie may sot question its validity ™ i

The Hales gssert in thelr brief that the trial court was wrong to
conclude they lack standing because they did not receive inhome care
from Bridge Builders. (Br. 29 They argoe the issue is not whether they
received in-home services but rather whether Bridge Builders had 1o be
heensed, making the circular argument that because Bridge Bullders bad
1o be hoensed the Hales have standing. & U is the Hales, not the wial
court, who are wrong. They must Hrst establish they have standing before
reaching the substantive issue of thetr claim -~ whether Bridge Builders 15
required to be Heensed, They did not receive in-home care from Bridge

Builders, They are therefore not within the statutes™ zone of interest and

19



not impacted by any alleged vielation of the statute by Bridge Builders in
its serviee to a third party.

The Hales hkewise do not bave standing besed on allegedly
“illegal” powers of attorney. The prolubition in ROW 20127150 that
“InJo Heensee, contragiee, or employee may hold a durable power of
attorney on behalf of any individual ‘whe I8 receiving care from the
licensee™ is limited by Hs plain langnage o instances where the power of
attorney is held on behalf of the same individual who 18 being provided
with in-home care. Any in-home care Bridge Builders allegedly provided
1o any persons other than Lisle and Clars Hale bas no effect on the
legitimacy of powers of attorney held on behalf of Lisle and Clara Hale,
The statute only prohibils an in-home caee provider from serving on behalf
of individuals for whom one provides in-home care. Since Bridge Builders
did not provide in-home care to Liske and Clarg Hale, the powers of
attormey o their behall are not prolublied by the statuie and do ne bring
the Hales within s zone of interest.

b, The Hales fatled to demonstrate any injury in
fact.

Apart from the bare allegation that they suffered an injury, the
Hales have offered no specilic facts demonstrating any injury caused by

Bridge Builders alleged lack of license under RCW 70.127. They did not

fa
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discuss the injury-in-fact clement of standing at all in their opposition ©
Bridge Builders” motion. {(Pls." Opp. 18-21) For the first time in their
appelinte brief. the Hales discuss injury in fact but agsin fail to set forth
any specific facts demonstrating any Injwry to persen or property or any
right invaded by Bridge Builders® alleged violation of ROW 70.127.

The discussion of injury in the Hales™ brief, “injuries in fact of the
rights of the Plamafly,”™ (Br. 24}, consists of argumentative assertions and
conclusory allegations unsupporied by specific facts from which a trier of
fact could find injury. Plaintiffs have not maet their burden of setting forth
specific facts and have failed to establish a necessary element of standing,
They are therefore unable to establish subject matter jurisdiction under the
UDdA;

3. The Hales® UIMA claims do oot present a justiciable
eonfroversy beesuse 1 ruling by the vourt would got be
final and conclusive,

The Hales do not address in their brief and did not address intheie
opposition to Bridge Builders’ motion the separaie basis for the Cowt's
fack of subject matter jurisdiction -~ that the fourth requirement for
justiciability, a final and conclusive detenuination, is not met in s case.
They have assigned ne error to the trial court’s correct determination that
it lagks subject matier junsdiction over thelr UDJA claims because a

ruling on those claims would not be final and conclusive, Courts decline o
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issue decluratery judgment where i will not produce a final and
gonclusive determination. Brows v Foif, 169 Wn2d 318, 334, 237 P.3d
263 (2010}

In Browsn, the Washington Mate Supreme Court declined to issue s
declaratory judmment based on alleged violations of RCW 69.50,
Washington's Uniform Controlled Substances Act {UCSA), and 21 US.C
§8 801-971, the federal Drug Abuse Prevention and Control Acdt
(DAPCA) & ot 333, The Supreme Court focused U8 reasoning on the
fourth element necessary for a justiciable controversy, that a judicial
determingtion be final and vonglusive. The court noted that a declaratory
judgmen bas no direct; voercive effect and thay the decision 1o enforce
provisions of a statute is lefl to the discretion of the agency oversesing the
statute: & at 334 The court declined o exercise its authority 1o render a
judgment “that would look very much hike an advisory opinion,” as it
would not terminate the pnoeriainty or controversy giving rise to the
proceeding. In doing so, # stated that it could “not see what purpose a
judpment declaring a violation would serve when enforcement of the
alleged vielations remains in the diseretion of the agency, and no party is
bound to set inaccord with such udgment.” I

As in Brown, a judicial determination here would not be final and

conclusive as enforcament of the statute In Question, RCW 70137, & et

3.3
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1o the discretion of the Department of Healthn The Hales brought tlds
matier before the department and 1t investigated and found no vielation.
{CP 295 Because a judicial determination on the Hales® UDNA claims
will not be final and conclusive, the elements for a justiciable controversy
are notmet.

The court lacks subject matter jurisdiction over the Hales' UDIA
clatms begause they are not within the zone of inferest of RCW 70127,
they have oot proffered any specific facts to demonstrate an injury In fact,
and g determination in this mafter would aot be final and conclusive. Their
fatlure to meet any one of these sloments is sutficient to deprive the court
of subject matter jurisdiction, and they fail on all three. The trial court
therefore properly granted summary judgment In favor of Bridge Builders
on those clains,

. The Trial Court Properly Granted Bridge Butlders” Motion
For Protective Order

The trial court did not err in granting Bridge Builders’ motion for
protective order and denying the Hales™ motion for discovery. The Hales
seek copies of invoices, contracts, accountings and financial records for
clients of Bridge Builders who ave not party to this litigation, They are not
entitled o the discovery sought because 1t 15 not relevant o their claims

and not reasonably caleulated to lead to admissible materials,



Bridpe Builders’ services to its other chiemts have no boaring on the
Hales™ case and do not help them establish the clements of any of their
elaims. The Hales® standing to pursue their claimy must be based on their
imeractions with Bridge Buiklers, the services they received, and injury t©
them. They camnot establish standing, or the cloments of their claims
based on Bridge Builders™ services to iis other clients. The traditional
fimiting docinine of standing exists o prohibit 2 party from asserting
snother's legal right. Grant County Fire Protection Dist. Noo 3 v Civ of
Moses Lake, 150 Wa2d 791, 803, 83 P3d 419 (2004). Bridge Builders’
services to iis other clients do not render the powers of attorney held on
hehalf of the Hales “illegal.”™ They do not assist the Hales in demonstrating
injrey to their person or property under the Consumer Protection Agt, in
establishing vicolation of the Vulnerable Adulf Act, or in demonstrating
standding o pursue their claims under the Uniform Declaratory Judgmen
Act because any services provided to third-parties do not bring the Hales
within the zone of interest of RCW 70,127,

In addition to not secking relevant malerial, the Hales owerly
broad discovery request violates the povacy rights protecied by the
Washington State Constitution of Bridge Builders” third-party clients, ®&
persort who has a fidociary relationship to an elderly person must

sateguard thay person’s right to privacy.” 26 Wash. Prac, Elder Law and



Pragtice § 5231 (3d e}, The relesse of o principal’s information to an
unnecessary degree might be a breach of an atiomey-in-fact’s duty to the
pringipal, valess there is a clesr necessity and authority, and the scope of
the invesion is reasonably tailored. #d The Hales” broad discovery
requests are not reasonably tatlored and given the tangential relationship
of the matenial sought to their clatims, the necessity for the records i far
from glean

The records of Bridge Builders” clients who are not pariy to this
litigation are neither relevant, nor reasonably ¢sloulated 1o lead to the
discovery of admissible material, and absent a showing of clear necessity,
Bridge Builders' clients are entitled Yo their privacy. The tnal court
therefore did not err in granting Bridge Builders™ motion

D. The Hales Failed To Establish The Elements Of Their
Vaulnerable Adult Act Claim And Summary Judgment Was

Froper
Summary Judgment is alse appropriate as to the Hales™ claim for
vielation of the Vulnerable Adult Act ("the VAAY) ROW 7434, The
VAA creates a cause of sction for a vulnersble adult “whe has been
sabiscted to abandonment, abuse, financial exploitation, or neglect,” RCW
74,234,200, It apphies to wdividuals residing in g facility or to individoals
“residing af home who receives care from a home health, hospice, ar home

care ageney.™ i The Hales allege Bridge Builders is a home care agency



subject to livensing and therefore a proper party under the VAA. (Br. 33}
Notwithstanding the fact Bridge Builders is not subject to licensing wader
ROW 70.127, the Hales did not reside at home and receive home carg
from Bridge Builders and the record before the court is devoid of any facts
to establish any of the elaments for viokation of the VAAL

Rather than offer specific facts ® establish the clements for
vielation of the VAA, the Hales instead quote the statute at length and
assert that count theee of thelr complaint sety forth specific factual
allegations, (Br 37.) This is insufficient to meet thelr burden on summary
judgment. Bare allegations and srgumentative assertions do not take the
place of specific facts. Young v Key Pharms., Inc 112 Wnld at 22526,
The Hales gssert that Bridge Builders isolated Lisle and Clara from their
children, “acted to change the plans the Hales and their femily had in
place.” and claim Bridge Builders would have engaged in self-dealing by
providing services to the Hales once they moved home. (Br. 37} These are
not speeific facts that would establish any clements of their clainy, they are
more unsupported allegations and argumentative assertions the Hales have
failed to support or establish with any facts.

Under the VAA, abuse inclades “unrcasonable confinement,

x5

intimidation, or punishment on a vulnerable adolt” including cosrcion,

harassment, or “inappropristely isolating a vulnerable adult from family,



friends, or regular activity,” ROW 74.34.020 (2), The Hales have set forth
noe specific facts demonstrating abuse. During their nine-day association
with Bridge Builders, Liske and Clara resided at Sherwood Assisted Living
and received care from Sherwood’s staff. Bridge Builders visited the
Hales only briefly over the course of the nine days and never prevented
the Hale children from sesing or speaking with their parents or imerfered
with any efforts by the Hales {0 see ong another, The Hale ¢hildren were
free ot all times 1o visit and speak with their parents and indeed did visit
with them. (CF 133.)

Financial exploilation i5 “the illegal or improper wse of the
property, income, resources, of trust funds of the vulnerable adult by any
person for any person’s profit or advantage other than for the valnerable
adult’s profit or advantage.” RUW 74 34,020 (8}, The Hales have st forth
ne specific facts demonstrating that Bridge Builders illegally or
umproperly used any property, income or resources of the Hales for any
purpose. Nor that they did anything in regard to the Hales for any purpose
other thun the Hales’ own gdvantage and to effcctuate Lisle and Clam
Hales” stated wishes. As the Hales did not pay Bridge Builders for its
services, notwithstanding the fact apy fees charged were reasenahle and
appropriate for the services rendered, they were not financlally exploited.

Further, they cannot establish the clements of thetr claim based on alleged



self-dealing they assert Bridge Builders would have engaged i once the
Hales moved back home, (Br. 37,3

While the Hales assert that Brdge Builders” facts are contradicted
by the declarations of Tricia Hale and Robert Hale, they do so withouwt
stating which specific facts in those declarations contradict Bridge
Buidlers or support their claim for violation of the VAA. Lovoking first to
Tricta Hale's declaration, she beging by incorporating and then guoting
gach paragraph of the complsint. {OF 123.27.) She next expounds on the
services Bridge Builders advertises generally, and on the services #
“would bave had 0" provide to the Hales after they moved home {(CP
127) The only part of her declaration that discusses Bridge Bulders’
acttl Dderactions with the Hales, cutside of guoting the complaints’
allegations, is paragraph 63, & Her statements are in no way inconsistent
with Bridge Builders® stofement of facts and she does not offer any facty
that create a question of fact or establish the elements of the VAA claim.

Likewise, in his declaration, Robert Hale does not set forth any
facts that contradict Bridge Builders” facts or support the VAA clam. (CP
131333 To the exteni his stalements exiend o information cutside his
personal knowledge, such as what his father or mother said o individaals
outside his presence; they do not comport with the requirements of CR

Ao{e}, He, wo, incorporates the complaint in its entirety, and then inchudes



a transeript of & June 12, 2008 conversativn between Lisle and Clara Hale
and their childeen, (TP 132-33.) There are no specific facts in Robert
Hale's declaration to establish @ violation of any of the provisions of the
VAA. While the transcript of the Hales” conversation may tend to show
the Hale children were exerting influence over thelr parents, the comtent of
the conversation does nothing to support any of the Hales' claims against
Bridge Builders,

Construing all the facts In this case in the light most favorable to
the Hales, they have not set forth specific facts from which a reasonable
trier of fact could find a violation of any provision of the Vulnerable Adult
Act. They have failed to controvert Bridge Builders™ facts and have not
created @ gonuine isste of fuct for triall On the wndisputed facty of this
case, Bridge Builders is entitled fo judgment as & matier of law and the
trial court properly granted sommary judgment,

E. The Hsles Failed To Establish The Elements Of Their

Consumer Protection Act Clsim And Summary Judgment
Was Proper

The Consumer Protection Act ("CRA™, ROW 19,86, provides that
“any person injured in his or her business or property by a violation™ may
bring g clsim fo enjoin further violation. RCW 19.86.090. Because the
Hales do not have standing to pursue their claims under ROW 70.127,

their CPA claim, predicated on those claims, necessarily must also fail



The Hale children, who did not receive any services from Bridge Builders
at all, ot alone services subject to ROW 70,127, likewise cannot mainain
& CPA clains predicated on violation of that act.”

Further, standing under the CPA requires actual damages
plaintiffs” business or property. Lisle and Clara Hale did not pay Bridge
Builders for any services received and nothing in the record before the
court demonstrates any injury to their business or property. None of the
Hale children engaged in any consumer relationship or received or paid
for any services from Bridge Builders, they do vot allege any injury to
their business or property resulting from any alleged CPA vielation, and
likewise are without standing to pursue & claim nnder the CPA.  See
Panag v. Farmers Ins. Co. of Washington, 166 Wn2d 27, 39, 204 P3d
8853 {2009} (requining that the CPA violation cause mjury to plaintiff's
business or property and “thus a connection between the wrongdeing {(the
wrongdeer) and the plaintifi™),

The alleged injuries the Hales do discuss in their brief, “injuries in
fact of the rights of the Plaintifts,” (Br. 24), are not injuries to business or
property necessary for standing under the CPA. They reiterate the claim

that the powers of alterney were illegsl. (Be 240} As already discussed at

¥ Assuming for purpnses of argumant that some third persan was the recipient of
unhicensed, in-home care services provided by Bridge Buoilders, that peeson might have
stamding wr pursve & chabm for vielations of the CPA but the Hales do not.



length, the powers of attorney were valid and in no way “illegal”™ They
argue the Hales™ “home wag intruded upon™ and thelr bank accounts
changed and social security “redirected.” Jd Both actiony were taken at
the request of and with the consent of Lisle and Clara Hale, done pursuant
to valid powers of attorney, and neither did any Injury to their business or
property. (CP 240-41.) There is no evidence in the record to suggeest that at
any time Ligle and Clara Hale’s control over their property was usurped of
in any way interfered with by Bridge Builders. The Hales" claim that Ms.
Blanchard convinced Lisle and Clara to meve hack home, {Br. 24), i
uncited, unsupported by the weeord, and likewise demonstrates no injury to
business or property. Both the amended complaint and Tricia Hale's
declaration incorporating the complaint make clear Lisle and Clara’s
strong desire to move back home no convinging by anyone was requirved
or undertaken, (CF 123-25, 505-07.)

The Hales’ further elaum that Bridge Builders did oot evaluste
Lisle and Clara Hales® capacity, their ability to pay for their gare or their
medical records, and did not make contact with their family members. (B,
25). These allegations are not cited o a source and not supported by the
record, Nor do they demonstrate injfwy to business or property. Ms,
Blanchard met and spoke with Lisle and Clara at length on nwltiple

opcasions, {CP 240-42.3 She also called and attenipted to speak with bath



Tricia Hale and Robert Hale. {CP 241) The Hales cite no source
supporting the allegation they were billed for the services Bridge Builders
provided them®. The record before the court is devoid of any evidence to
show the Hales paid for any of the services, Notwithstanding that fact,
reasonable payment for services received does net demonsteate injury to
business or property.

The Hales lack standing to proceed with thelr CPA clain because
they have not set forth any specific facls demonstrating injury o their
basiness or property from Bridge Builders” alleged violation of the CPA.
Moreover, because they lack standing to proceed with thelr ¢laims for
violation of ROW 70.127, they cannot cetablish a per se violation of the
CPA premised on violation of RCW 7027, The trial court therefore did
not err in granting summary judgment in favor of Bridgs Builders.

F. The Halex Failed to Establish The Elements of Their
Malpractice Clabhm And Supumary Judgment Was Proper

Contrary o the assertion i the Hales” brief, the tiial court did not
“reject the claim that the {malpractice claim] should be dismissed.™ (Br,

3%} The trial court granted Bridee Builders motion as o the ¢laim for

*'While the Hales claimy in thelr statement of fagts that 2 check way written 1o Bridge
Bailders, {Br, 8.}, that allegation s pited 1o a portion of Robert Hale's declaration i
which he s quoting Bridge Builders” tnvoice, Nowhere in the mvoice dogy it state that a
sheck was written o Bridee Botlders. Further, OR 36{eyprovides that supporting sad
gppasing affidavits “shall be made on perssnal knowledge.” To the sxtent Robert Hale's
statemnents are not based on his personal knowledge they doonot comply with CR 56{a1



malpractice and dismissed the claim, finding the Hales “failed to show
how the alleged breaches set forth in the Semingson declaration
proximately caused damage to the elderly Hales” (CP 65 While the
court stated that arguably the Senvngson declaration demonstrated a duty
of care and breach of the duty, it properly dismissed the malpractice claim
as the Hales fatled 1o set forth specific facts demonstrating injury.

To maintain their claimy for malpractice, the Hales must establish
the existence of a special relationship giving rise to & duty of care, breach
of that duty, damage, and proximale cavwse. Falkner v Foshoug, 108
Wi.App. 113, 118, 29 P.Ad 771 (2001}, None of the Hale children had o
professional relationship giving rise to a duty with Bridee Builders so they
have e claim. Lisle and Clarg Hale did have s relationship, bt they
camot maintsin a claim for malpractice becruse Washington law does not
recognive a standard of care for elder care case management servive
providers that would form the basis for such & claim. The burden i3 on the
plaintiff to establish the existence of the dwty owed. Jackson v, City of
Reatrle, 244 P33 425 428 (Wash, 2010).

The Hales cannot maintain thelr claim for malpractice because
they have not estoblished the existence of eny duty. The existence of g
duty is a threshold gnestion and if there is no duty thers is no claim. Burg

v, Shannon & Wilson, e, 110 WnApp. 798, 804, 43 P.3d 526 (2002)
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{quoting Folvom v Burger King, 135 Wn2d 658, 671, 858 P.2d 301
{1998Y). Washington law recognizes professional negligence for lawyers,
hegltheare: providers, engingers, archilects, avcountants, real estate
professionals, and Insurance brokers. See 16 Wash, Prac., Tort Law amd
Practice § 151 et seq (3d ed). Such negligence is cither based on
statutes, as with healtheare providers and real estate professional, see e g
ROW 7.70 et seq., RUW 1885 oi. seq., or based on case law, as with
insurance brokers. The Hales clie no case law or stahwie to suppen
imposition of a duty in circumstances such as these and Bridge Builders Is
therefore entitled o judgment as a matter of law, See Hutching v 1001
Fourth dve. Associqres, 116 Wn2d 217, 234, 802 P.2d 1360, 1369 (1991
{granting swmmary judgment where “not a single viahle case™ was cited o
support 2 duty being mposed in similar circumstanees).

The Hales profler the opinion of Alice Semingson as an expert
witness and she ppines that Bridge Builders breached dudies it had under
the Western Beglon Geriatric Care Management Pledge of Ethics and the
National Association of Professionsl Care Managers Standards. {CP 104.)
However, the Hales cite 1o case law for the proposition that either is the
basis for a legal duty under Washington law, They also atterapt to pursue
their clainy for malpractice by asserting 8 new cause of action based o the

rights of the Hale family members “to purse the family association.™ (Pls.”

E2%)



Opp. 81 26.) They cite no case low supporting that pesition either and their
argument is unpersuasive. The Hale children had no professional
refationship with Bridge Builders and therefore have no malpractice claim
against it See Falkner v Foshaug, 108 WaApp. 113, 118§ 29 P3d 771
{2001) (dismissing claim where parties had no professional relationship
giving rise to a duty). Their attetapt to overcome their individual lack of a
claim against Bridge Butlders by proceeding collsctively is not supported
by law, and the Hals children should be dismissed from this lawsuit

Lisle and Clara Hale likewise cannot establish their malpractice
clainy against Bridge Builders because they have cited no case law o
support the existence of any duty of care owed to them by Bridge Builders
giving vise 1o such # claim. To establish Hability a plaintiff must prove
duty, breach, factual and legal causstion, and damages. See Hunven v
Friend, 118 Wnad 476, 479, 824 P2d 483 (19921 16 Wash. Prac., Tont
Law and Practice § 15.53.(3d ed}. Even assuming a duty, the Halkes set
forth ne specific facts o demonsirate any injury o them proximately
caused by Bridge Builders” alleped breach. Thev argue they had “been
affected” by Bridge Builders failure to meet & stendord of care and that the
family’s “course of action was violated by the faithwe of defendants
SXEICISR proper care as geriatvic earg providers and as professional holders

of powers of attorey.™ (Pls.” Opp. 28) These stolements are conslusory

x>
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allegations, not facts, and do' not meet the Hales' burden o set forth
speeific facts. Having cited no case law for the existence of such a duty
and failing to set forth any specific facts demonstrating breach or injury,
the Hales cannot establish the elements necessary to maintain their claim.
{e. The Hales Failed To Kstzblish The Elements Of Their
Interforence With  Family Relatioaship Chim  And
Summary Judgment Was Proper
The Washingion State Supreme Courd has not recognized a cause
of action for malicious interference with the family relationship. See
Babeock v S, 112 Wnld B3, 108, 786 P.2d 481 (1989); 1& Wash,
Prac., Tort Law and Practice § 13.22 (3d ed). A swvey of Washington
cases discussing the ten, imterchangeably referred to as malicious
interference with the family relationship or alienation of affection. reveals
the cases address the nights of parents and minor children. See Baboock,
12 Wn2d R3; Swyder v Stavde, 19 WnoApp. 631, 5377 P.2d 180 (1978}
Spureell v. Block, 40 WnApp. 834, 701 P2d 529 (1985) Swode v
Gleason, a division one case discussing slienation of affection of a minor
child, identifies the following slements of the toni:
1. Anexisting family relationship;

2. A malicious interference
with the melationslup by g thid
PELSon;

3. An intention on the part of
the third person that such malicieus



interference results in the loss of
affection or family association;

4, A causal  connection
between the third partics’ conduct
arid the losg of affection; and

3. Resulting damages.
Babeock, 112 Wadd at 107 {citing Strode v. Gleason, 9 WnApp 13, 510
P24 250 (1973, The lack of case law on point suggests the cause of
action, i it exists in Washington at all, does not lie in the context of adult
child-parent relationships,

Asswentng for purposes of argument that Washiington law does
recogrize such @ cause of action, the Hales allege insufficient facls to
support thewr claim Only the first element, existence of a fanly
relationship, is present on the facts of this case. **Malicious interference’
refers to unjustifiable interference” fd &t 108, The Hales have set forth ne
speeific facts demonstrating malicious, unjustifiable interference by
Bridge Builders, nor any intent to interfere and cause loss of affection or
gssocintion, no lost affection, ne causation, and no damages. Budge
Builders only met with and provided services to the Lisle and Clara Hale
over the course of aine days to help them make amengements 1o move
back home. All services provided were reasonable and justifiable efforts to
parry out Lisle and Clara’s stated wishes. During that brief sssociation, all

of the Hale family members were entirely free to gssociate, communicate



and engage in affection with one another, and the Hale children did in fact
visit with their parents. (CP 133.) There is tio evidence in the record that
Bridge Builders took any actions or had any intent {o maliciously interfere
with, disrupt or influence the fpuly relgtionships in any way.

Furthermore, the Hales have fatled to set forth any specific facts
demonsirating any injury or any loss of affection from such alleged
iterference. “Contral 10 Strode is the holding that alienstion of affections
of a family member takes place gradually and “cannot be said to have
gecwred unitl some overt act takes place which shows a want of
affection”  In other words, the sction acornes only when the loss of
affection is sustained.”™ Spuwrrell v Block, 40 WiApp. §34, 867, 701 P.2d
529 {1983} {(quoting Strode). Relving on Strede, the court in Smarell
dismissed the claim, fnding there could be no recovery whers “there hag
been no allegation of malice, alienation, or lost affection™ Id. a1 867-68.
Likewise here, the record before the court is devord of any overt agt

Accordingly, sven if Washington law recognizes malicious
interference with a family relabionship, the Hales bave not set forth
specific facts to sstablish the clements of the claim. They make the
unfounded allegation in their opposition that Bridge Builders was “going

to set up a nursing home in the home™ and “block the family fom the
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home™ (Pls” Opp. &t 29) They further assert that “family members were
kept away from the Hales,™ though they do not specify by wheny & Nox
do they cite to any source for these allegations or set forth speeific facts
support their claims. The transoript of the June 12, 2008 conversation,
submitied with Robert Hale's December 22, 2011  declaration,
demunstrates that the Hale children were not kept away from their parents,
(CP 133) To the contrary, they met with their parentz and suceseded iy
reversing their parents’ course of action with respect to moving bagk
home.

If anything, the record in this case demonstrates that the Hale
children thenselves wore responsible for any iselation from their parents.
Donald and Tricla Hale were allogedly asked on one occasion not o visit
their parerts “because they were unhappy and 3t would be best to keave
them alone for the fime being” (CF 311) (cmphasis added)) Following
that request from Sherwood Assisted Living on June 4, the Hale children
did not try to contact their pavents wntil June 12, (R Hale Decl 226.)
Tricia Hale apparently saw her parents in downtown Sequim when they
were gaing to the bank on June 10, but did pot approach them. {CP 412

The request not fo visit Lisle and Clara was not made by Bridee
Builders and there is no evidence in the record to sugeest Bridge Builders

ever ook any action fo prevent the Hale children from visiting with their

3¢



parents. It was the Hale children themiselves who chose not to call or visit
their parends. Any isolation was entirely of their own making and w no
way the result of any conduct by Bridge Builders, let along the result of
anty malicious, anjustiftable imerference.

The Hales have set forth no facts demossteating malicious
interforence, intent to interfore, or alienation of affection and for those
reasons, the trial court properly granted summary judgmend in favoer of
Bridge Builders. In arguing that the cowt should recognize a new cause of
action, the Hales cite Strode for the proposition that “the novelty of an
asserted right and the lack of precedent are not valid reasons for denving
redief to one who has been Infured by the conduer of another™ (Br. 43}
{emphasis added). The crucial element lacking from the Hales® case is
injury. The Hales seek to establish a new cauge of action to protect the
family relationship so that “where there has been an injury, there v a
remedy” {Br. 44) but have failed to establish any injury to remedy. Bridge
Builders did not interfere with the Hales” family relationship and any loss
of affection or association was the result, not of Bridge Builders” conduct,
but of the Hale children’s own decisions not 1o go see their parents or talk
to them. Accordingly, the trial cowrt did not err in granting summary

judgroent.
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H. The Hales Failed To Establish The Elements Of Their
Negligent Inflicion Of Emetional Distress Claim And
Summary Judgment Was Proper

To recover for negligent infliction of emotional distress (“NIBD™)
a plaintiff must prove: (1} nepligence, Lo, duty, breach, proximate cause,
and injury; and  (2) the  additional requirement of objective
syraptomatology.™ Kleepfel v Bokor, 149 Wn2d 182, 198, 66 P.3d 630
(2003).  To prove emotional disttess by objective symptomatology,
pleintiff’s “emotional distress must be susceptible to medical disgnosiy
and proved through medical evidence™ X at 196-97 {ciling Hegel v
MeMakon, 136 Wan,2d 122, 135, 960 P.2d 424 (1998)), The plaimiffs
“symptoms of emotional sistress must ‘constitute a diagnosable emotional
disorder™ in order to state a claim, Jd Additionsily, 8 plaintiff “may not
sue for NIED pnless he or ghe was present when, or shortly afier, the
negligent conduct oceurred.”™  Miles v Stare. Child Protective Servives
Dept., 102 WnApp. 142, 156-37, 6 P34 112 {2000) review denied 142
Wnld 1021, 16 P.3d 1266,

The Hales" clum for NIED fails because they have not set forth
specific facts demonstrating any emotional distress suffered by any of the
Hales and manifest by objective symptomatology. The record before the
court is silent as to any diagnosable emotional disorder or distress

susceptible to dlagnosis suffered by any of the Haley and proximately



cawsed by any negligence of Bridge Builders: Additionally, their claim
faily ag 1o negligence because they have not extablished any duty owed by
Bridge Builders, the breach of which caused injury to any of the Hales.

Inn Spurrell v. Bloch, the court held plaintiffs could net establish
gmotional  distress  or objective. sympotomatology where the only
allegations claimed were “one sleepless night, tears, loss of appetite, and

23

anxiety.” Sparredl, 40 WnApp. at 863, The court noted that “jwihile in
sonwe cases such transitory signs could be ‘symptoms” [it did] not ses
signs of distress above that level which ix & fact of life.” Id The Hales
have not set forth any specific facts demonstrating symptoms like those in
Sprvell, nor any negligence by Bridge Builders to form the basis of their
claim. They do not show that any of the Hales were present at or shortly
after any alleged negligent conduct ocourred. Finally, they do not set forth
any speeific facts demonstrating objective symptomatology. As such, they
cannot extablish the clements of thelr clainy for negligent infliction of
emotional distress,

The Hales™ attempt 10 avoid the ohjective svmptomatology element
of KIED by referring 1o ROW 74.34.020(2), the definition section of the
Valnerable Adult Act. That statute’s presumption of injury in instances of
abuse of a vulnerable adult “who is unable to express or demonsteate

physical harm, pain, or mental anguish™ has no bearing on a claim for
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NIEIX The objective symptomatology necessary for the claim would have
existed at the tme of the emotional distress, so Clara Hale's present
condition and Lisle Heole's absence are frrglevaat o establishing the
clement. As the Hales set forth no specific facts fo support this claim,
demonstrate no issue of material fact, and failed to extablish the elements
of the claim, the wial court properdy granted swmmary judpment.
I. Bridge Builders’ Conduct Was Not Extreme And
Outrageous As A Matter Of Law And Summary Judgment
Was Proper On The Intentivnal Infliction of Emotipual
Pristress Claim
To establish intentiona] infliction of emotional distress (CHED™),
the plaintiff must prove 1) extreme and culrageous conduct, 2} intentional
or reckless infliction of emotional distress, and 3) that the plabniff actually
suffers emotional distress.  Saldiver v Momoh, 145 Wn App. 365, 390,
186 P.3d 1117 (R008). *“The law intervenes only where the distress
inflicted iz so severe that no reasonable person could be expected o
endure .7 Id (guoting Restatement {Second) of Torts § 46 cmt. §, at 77
{1965)). Mere insults, indignities, threats, snnoyances, petty oppressions,
or other trivialities are insufficient to establish the tort, K

distress can be found, and 1t 18 the defendant™s conduct rather than the

degree of the plaintiffs distress that primarily limits claims. Kileepfel, 149
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Wndd at 202, Whik the guestion of whether certain conduct s
sufficiently outrageous 18 normally & question for the jury, the court must
first determing “that reasonable minds could differ on whether the conduct
has been sufficiently extreme and outrageous fo result in Hability”
Spurrell, 40 W App. at 862; See Kirdy v. Clty of Tacoma, 124 Wi, App.
434, 98 P.3d 827 2004y, Citali v, City of Seatrle, 115 Wn. App. 459, 61
P.3d 1165 (2002); 16 Wash. Prac,, Tort Law and Practice § 13.21 (3d ed)),
In Saldivar, the cowt held that filing a lawsuit alleging sexugl
abuse by a physician, sven with malicious intent, did not rise 1o the level
of extreme and oulrageous conduct because it was not “so culrageous in
character, and so extreme In degree, as to go beyond all possible bounds of
decency and {o be utierly intolerable in a oivilized community™ i
{eitations and quotations omitted). In Sprrrell, the conrt determined that
summary judgment was properly granted in favor of all defendants where
plaintiffs alleged they retwrned home to find their children gone, not
knowing the children bad been removed from their custody by police and
child protective services, without any attempt to contact them, and they
did net regain custody for thirty hours: The court concluded that plaintiffs
“simply [did] not put in Issue matedal facts as to the elements of putrage”
because the facts alleged did “not come anywhere near the elements of

outrage.” Spurrefl 40 Wi App. at 863 {citations and yuotations omitted).
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The Hales set forth no specific faets demenstrating conduct by
Bridge Builders that rizes to the level of that discussed in Sediiver or
Spurrell, tet alone conduct so outrageous that no person could be expected
o endure it Bridge Builders met with Lisle and Clara Hale several times
and helped them make amangements o move back bome. The Hale
children were opposed ‘to the move, spoke o thelr parents and changed
their mind. After Donald Hale told Bridge Builders that his parents would
not be moving, Bridge Builders ceased to provide any sorvices to the
Hales. The record before the cowrt is devaid of any allegations that would
allow a reasonable mind to conglude that any conduct of Bridge Builders
was sufficiently extreme and outrageous to support & claim for intentional
infliction of emotional distress.

Rather than provide speeific facty, the Halex again rely only on the
allegations In the complaint. Even taking all of those allegations as trug,
none of Bridge Builders” conduct s sufficiently exireme and cutrageous.
The Hales” rclance on Brower v dokerley, 88 Wi App. 87, 943 P.2d 1141
{1997y, is not helpful because in Brower the defendant’s telephone
harassment of plaintiff created a question of fact for the jury as to whether
comparable to repeated, threatoning, late-night phone calls that might lead

veasonable minds to differ, Seldivar and Smerell gre on point and a5 in



those cases, the facts here simply do come anywhere near the element of
outrage and the trial court properdy granted summary judgment,
Vi, CONCLUSION

The trial court did not o in granting sunumary judgment. Judge
Verser’s Memorandum Opinion demonstrates he thoroughly considered
all of the arguments the Halex raise in this case. It was carefully reasoned
and correctly decided. Bridge Builders respectfully requests that the Court
of Appeals affinm the trial court.

Tuly 24, 2012
Respectfislly submitted,
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