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IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent, NO. 89488-4
V. MOTION TO STRIKE EXHIBITS
ATTACHED TO THE PETITION FOR
DISCRETIONARY REVIEW

JEROME CEASAR ALVERTO, Petitioner

L IDENTITY OF MOVING PARTY:

The Respondent, State of Washington, by Kimberley DeMarco, Pierce County
Deputy Prosecuting Attorney, respectfully files this motion to strike the exhibits attached

to the petition for discretionary review.

I1. STATEMENT OF RELIEF SOUGHT:
The State respectfully requests that this Court strike and disregard the following

portions of the petition for discretionary review:

1 Exhibit 1
2 Exhibit 2
T)ORIGINAL
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. GROUNDS FOR RELIEF AND ARGUMENT:

RAP 10.7 authorizes a party to move to strike a brief that fails to comply with the
requirements of Title 10 RAP. The State files the instant motion pursuant to that rule.

RAP 10.3(a)(8) does not allow an appendix to a brief to include materials not
contained in the record on review without permission from the appellate court. Materials
that do not comply with this provision should be stricken. City of Bellevue v. Hellenthal,
144 Wn.2d 425, 429 n.1, 28 P.3d 744 (2001). In addition, RAP 13.4(c)(9) limits the
appendices attached to a petition for discretionary review to a copy of the Court of Appeals
decision, any order granting or denying a motion for reconsideration of the decision, and
copies of statutes and constitutional provisions relevant to the issues presented for review.
Here, petitioner attaches two appendices to the petition for discretionary review, entitled
Exhibit 1 and Exhibit 2. Neither document was part of the record on review

Exhibit 1 of the petition for discretionary review was not contained within the
record on review. The document purports to be an expert’s conclusion, dated September 9,
2013, that the handwriting contained in a piece of evidence was not that of the petitioner,
but that of another party. As it was dated in September 2013, it obviously was not
introduced at trial. Also, this document is not one of those listed as an appropriate
appendix to a petition for discretionary review.

Exhibit 2 is a declaration provided by petitioner’s apparent cell-mate at Coyote
Ridge Correctional Center claiming that another party had confessed the current crime to
him in 2006. The declaration was made August 7, 2013. Again, this information was not
introduced at trial, or is it an appropriate appendix for a petition for discretionary review.

Because these exhibits are materials which were not contained in the record on
review, they must, therefore, be stricken from the petition along with all references to those

documents, and all argument based upon the contents of those documents. RAP
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10.3(a)(8); RAP 13.4(c)(9); see, e.g., State v. Stevenson, 16 Wn. App. 341, 345, 555 P.2d
1004 (1976), review denied, 88 Wn.2d 1008 (1977) (matters referred to in a brief but not

included in the record cannot be considered on appeal).

IV,  CONCLUSION:

For the reasons stated herein, the State requests that this Court strike Exhibits 1 and

2 to petition for discretionary review.

DATED: November 12, 2013.

MARK LINDQUIST
Pierce County
Prosecuting Attorney o
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KIMBERLEY DEMARCO
Deputy Prosecuting Attorney
WSB # 39218

Certificate of Service: .

The undersigned certifies that on this day she delivereq by U.S. mail and/or
ABC-LMI delivery to the attomey of record for the ap t-ahid appellant
c/o his or her attomey true and correct copies of the document to which this
certificate is attached. This statement is certified to be true and correct under
penalty of perjury of the laws of the State of Washington. Signed at Tacoma,
Washington, on the date below.
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