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I. INTRODUCTION 

In his main appellate brief, Defendant argued that the trial court 

violated his right to a public trial, and the public's right to a public trial, 

when it conducted limited individual voi dire questioning ofpotential 

jurors in chambers, involving sexual abuse issues. Recently, the 

Washington Supreme Court issued decisions in two cases presenting that 

issue: State v. Strode, 167 Wn.2d 222 (2009) and State v. Momah, 167 

Wn.2d 140 (2009). This court asked for supplemental briefing regarding 

the effect of these cases on the case at bar. This is the State's 

supplemental brief on the "Momah/Strode" issue. 

II. STATEMENT OF THE CASE 

First, a note about citations to the record. All of the pre-trial 

proceedings are reported as Verbatim Transcript ofProceedings, Volume I 

-pages 1-176. Citations to that transcript in this brief will be noted as 

RP-I, followed by the page number. All of the trial and sentencing 

proceedings are reported as Verbatim Transcript ofProceedings, Volumes 

I-A, I-B, 11-A, 11-B, III, IV. All of those volumes have consecutive page 

numbers beginning in Volume I-A with page 1 and ending with Volume 

IV, page 748. Citations to those transcripts in this briefwill be noted as 

RP, followed by the page number. 
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FACTUAL HISTORY 

The victim, Kristen Beck, was a young woman living in Spokane, 

WA. She didn't know the defendant, but she accepted a ride in his car to 

Pullman, W A from him late one night. During the drive, he pulled off the 

rural highway onto a side road between Spokane and Pullman and raped 

her at knife point. For a detailed statement of the factual history, with 

citations to the record, please see the State's primary brief. 

PROCEDURAL HISTORY 

The defendant was charged by information with Rape in the First 

Degree, with an additional allegation that he was armed with a deadly 

weapon during the commission of the rape. (CP 8-10.) 

At a pretrial readiness hearing, the issue of jury voir dire came up. 

The defense asked that the court give the venire a general questionnaire. 

(RP-I 66-67.) The court then noted that it also usually used a 

questionnaire in sex cases, asking whether the potential juror or close 

friend [or family member] had been charged with a sex offense, or 

whether they had been a victim of a sex offense. (RP-I 67-68.) The court 

then went on to state that its usual procedure was to question anyone who 

answered yes to those questions individually in chambers, with defendant 

and counsel. But the court noted that recent cases "question that 
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procedure." (RP-I 68.) A discussion was had between the court, the 

prosecutor, defense counsel, and the defendant. (RP-I 68-72.) 

In that discussion, the prosecutor noted that a particular concern 

was the defendant's right to have the voir dire done in public (his right to a 

public trial). (RP-I 68.) The court noted: "I have always done that 

[individual questioning in chambers as to sex-related issues in sex cases] 

for fear that [with] sex sensitive issues, the jurors may have been victims 

and not disclose that because they're in front of all the jurors, and then 

there's a danger of seating jurors that aren't fair and unbiased. I [do this 

for the] protection ofthe defendant." But the court noted that it wouldn't 

do such a thing if the defendant objected. (RP-I 69.) 

The prosecutor suggested two alternatives: either have a colloquy 

between the court and defendant and defense counsel, with a knowing and 

voluntary waiver of the right to public trial for this purpose, or conduct the 

individual questioning in a different courtroom down the hall. (RP-I 69-

70.) The defendant's attorney then said that his and his client's 

preference was to conduct individual questioning in chambers. (RP-I 

70.) The court then asked the defendant directly whether he understood 

the issues and the defendant said he did, and that he preferred the 

questioning be done in chambers, in the "privacy of your chambers." 

(RP-I 71.) 
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The court explained its reasoning, and its concern with both asking 

these questions in front of other jurors and in front of any spectators [such 

as in a courtroom down the hall]: 

Here's the issue: If you ask a group of people in open court, 'Have you 
ever been accused' [or] 'Have you ever been a victim of a sexual offense' 
or 'Have you ever been the victim of an inappropriate sexual touching' 
[or] 'Have you ever been accused of a sex crime,' because ofthe nature of 
the allegation, if someone has, they might be embarrassed and reluctant to 
say that in front of 50 other jurors and spectators. And these are things 
that we want to know, to determine whether that person can be fair and 
impartial. (RP-1 71.) 

The court then explained its preferred method to fix the potential problem 

in obtaining a fair and impartial jury, which was individual questioning in 

chambers with both counsel and the defendant, and suggested that 

defendant talk it over with his counsel. (RP-1 71-72.) 

Then at a pretrial motions hearing a few days before the trial, the 

issue of questioning the jurors in chambers came up again. The court, on 

the record, extensively and repeatedly explained its reasoning and its 

preference for the questioning to be done in chambers, not in front of the 

venire panel and not in front of any members of the public, to promote full 

disclosure of the very sensitive topics of sexual abuse or sexual assault. 

The defendant was given explicit options of 1) conducting the questioning 

in open court in front of the venire panel, 2) conducting the questioning in 

a different courtroom so that the venire panel wouldn't be present but 
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members of the public would, and 3) conducting the questioning in 

chambers with only the court, counsel and the defendant. The defendant, 

and his counsel, both expressed the clear request for the third option: 

questioning in chambers. (RP-1 103-10) In addition, the court read into 

the record the portion of the juror questionnaire which explained the 

court's reasoning again. (RP-1 109-110.) 

During jury selection, the court proceeded in the manner that the 

defendant had requested and agreed to: those members of the venire panel 

who answered 'yes' to the questionnaire regarding sexual abuse or sexual 

assault issues were questioned individually as to those issues in chambers 

with all counsel and the defendant. Beginning at RP 50, counsel and 

defendant and the trial judge are in chambers discussing any challenges up 

to that point (after having some questioning of the venire panel in open 

court). Before the individual questions started, the court and defense 

counsel discuss one potential juror. The court noted: "He pretty well said 

he'd have trouble being fair in a case involving a sex allegation. But we 

can bring him in and talk to him in greater detail." To which defense 

counsel responded: "Yeah. We don't know if it's somebody who was 

falsely accused or somebody that was a victim. We don't know a lot 

about. .. " (RP 56-57.) This is another example, of very many, where 

defense counsel expressed his desire to proceed with individual 
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questioning, and expressed the reason therefore: to get the potential jurors 

to talk openly about very sensitive topics, in order to get a fair panel. 

Starting at RP 62, the court, counsel and defendant go through 

each questionnaire and determine to question every venire person 

individually who answered 'yes' to the 'sexual issues' questionnaire. The 

individual questioning in chambers begins at RP 71 and ends at RP 169. 

Over and over, the trial judge explains to the individual jurors that the 

questions are being asked in chambers to make it easier on the jurors to 

disclose things that might be embarrassing or sensitive. (See eg RP 76-77, 

79, 93, 96, 126, 135, 140.) Over and over, the venire persons come 

forward with embarrassing or sensitive disclosures. For instance, at RP 

77: two close friends raped; at RP 79, 81: two nieces sexually assaulted, 

which caused the venire person to be very upset. 

When juror 12 was questioned he disclosed a friend was sexually 

assaulted. When asked if he could be fair in the case at bar, he said yes. 

But when pressed a little he admitted that he was still very angry about it, 

his anger was "boiling up." Defense counsel told that juror in chambers: 

"I appreciate your candor and honesty ... that's exactly why we're going 

through this process." Defense counsel challenged Juror 12 for cause and 

the judge agreed, excusing juror 12. (RP 89-95, 110.) 
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III. ARGUMENT 

The trial court acted properly when it allowed Mr. Herron to 

conduct a portion of the voir dire in chambers so as to increase his chances 

of uncovering potential juror biases regarding sexual issues. These actions 

by the trial court were designed to ensure, in a manner that would be least 

intrusive on the public trial process, that Mr. Herron was accorded a fair 

trial by an impartial jury -- and that is precisely what Mr. Herron received. 

The right to a public trial is found in our state and federal 

constitutions. 

"In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed .... " U.S. CONST. 
Amend. VI. 

"In criminal prosecutions the accused shall have the right to ... a 
speedy public trial by an impartial jury of the county in which the offense 
is charged to have been committed .... " Wa. Const. Art. I,§ 22. 

"Justice in all cases shall be administered openly." Wa. Const Art. 
I, sec. 10. 

And as with the right to counsel, this constitutional issue is reviewed de 

novo. State v. Jones, 159 Wn.2d 231,237 (2006), State v. Momah, 167 

Wn.2d 140, 147 (2009). 
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In the State's primary brief, this court was cited to this court's 

opinion in State v. Castro, 141 Wn.App. 485, 490 (2007), "[a] criminal 

defendant has a constitutional right to a 'public' trial, which includes the 

jury selection process, but that right is not absolute. (Citing to PRP of 

Orange, 152 Wn.2d 795, 804-05 (2004) and State v. Bone-Club, 128 

Wn.2d 254, 259 (1995).) The Castro court noted that a defendant may 

waive his right with a knowing, intelligent, and voluntary waiver. Id at 

490. 

As it turns out, this court was right in Castro. In both State v. 

Strode, 167 Wn.2d 222, 229, 234 (2009), and in State v. Momah, 167 

Wn.2d 140, 154-156 (2009), the Supreme Court ruled that the right to a 

public trial can be waived by the defendant. In Strode, the lead opinion 

(signed by four justices) notes at page 229 that "the right to a public trial 

can be waived only in a knowing, voluntary, and intelligent manner". And 

in Justice Fairhurst's concurring opinion, also concurred in by Justice 

Madsen, she notes at page 234 that" ... the court could properly conclude 

that the defendant waived his public trial right." Justice Fairhurst felt that 

the record in Strode, however, was not sufficient to show a knowing 

waiver. 167 Wn. 2d at 235. (The dissent in Strode would have affirmed 

the conviction regardless, and didn't reach the waiver issue.) 

Respondent's Supplemental Brief 
Re Momah and Strode -8 



In Strode, the defendant was charged with a sex offense, and jurors 

responded to a questionnaire regarding whether they had been accused of 

such a crime, or had been victims (or knew victims) of such a crime. The 

court then conducted in-chambers questioning of those jurors who 

responded 'yes' to those questions. These facts are strikingly similar to 

the case at bar. Where the two cases diverge are in the defendant's 

conduct prior to, and during, voi dire. In Strode, the defendant and his 

counsel "acquiesced, without any objection" to the chambers-questioning. 

167 Wn.2d at 229. They did not affirmatively assent. In the case at bar, 

the defendant was given a clear choice on how to proceed, was told the 

risks and benefits of both, and affirmatively waived his right to public voir 

dire on this topic, and specifically sought the closed-door questioning. 

Following the language of Strode, this court should find the defendant 

waived his right to a public trial for the limited amount of questioning that 

was done in chambers. 

In Momah, the court ruled that a similar rule applied: the invited 

error doctrine. 167 Wn.2d at 153-156. In Momah, the court and the 

defendant were concerned with a slightly different issue: pretrial 

publicity. The jury venire was given a questionnaire, with one of the 

issues being whether the potential juror was aware ofthe case or its 

pretrial publicity. The defendant's counsel sought in-chambers 
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questioning regarding that issue. !d. at 145-147. The Supreme Court 

noted that given the competing interests of a defendant's right to a public 

trial, and his right to an unbiased jury panel, and the defendant's request to 

resolve that conflict by conducting limited in-chambers questioning, that 

the invited error doctrine applied. !d. The court stated in summary at 

page 156: 

We hold the closure in this case was not a structural error. The closure 
occurred to protect Momah' s rights and did not actually prejudice him. 
The record reveals that due to the publicity ofMomah's case, the defense 

and the trial court had legitimate concerns about biased jurors or those 
with prior knowledge ofMomah's case. The record also demonstrates that 

the trial court recognized the competing article I, section 22 interests in 

this case. The court, in consultation with the defense and the prosecution, 

carefully considered the defendant's rights and closed a portion of voir 
dire to safeguard the accused's right to an impartial jury. Further, the 

closure was narrowly tailored to accommodate only those jurors who had 

indicated that they may have a problem being fair or impartial. Momah 

affirmatively accepted the closure, argued for the expansion of it, actively 

participated in it, and sought benefit from it. Thus, the underlying facts 

and impact of the closure in Momah are significantly different from those 
presented by our previous cases. Reversal ofMomah's conviction and 

remand of his case cannot be the remedy under these circumstances." 

In the case at bar, the trial judge repeatedly stated, at two different 

pretrial hearings, and again during jury selection, his reasoning. He 

indicated the compelling interest, which was the same as that in Castro, 

Strode: to gain better disclosure from the jurors regarding personal sexual 

abuse and sexual offenses. The overall interest, of course, is in obtaining 
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an unbiased jury panel. That is also the same interest considered in 

Momah. 

The court in the case at bar repeatedly allowed the defendant the 

option to object, and told him specifically that the court wouldn't do this if 

the defendant did object. The court also gave him the option of 

conducting the sensitive questioning in a different courtroom; although the 

judge indicated that doing so would not do as much to protect against 

biased jurors because the potential jurors would still have to speak in front 

of members ofthe general public and might feel inhibited in doing so. 

The defendant waived, five different ways from Sunday, his right to have 

the questioning done in public, and asked the judge repeatedly to conduct 

the examination in chambers. As in Castro, and Momah, the court used 

the least restrictive means necessary to accomplish its goal of full juror 

disclosure. As in Castro, and Momah, the court did not use the words 

"Orange factors" or Bone-Club factors"; nonetheless, it put on the record 

all of the information to satisfy those factors. 

It is ironic that the procedure which ensured that the defendant's 

public trial would be had with an unbiased jury ofhis peers, and which the 

defendant himself sought, is now argued to be the basis to overturn his 

conviction. 

Respondent's Supplemental Brief 
Re Momah and Strode -11 



This court should find that all of the 'factors' were met, that like 

Momah, there was no structural error requiring reversal and the invited 

error doctrine applies, and that unlike the defendant in Stade, this 

defendant affirmatively waived his right to public trial to the limited 

extent of the in-chambers questioning that was done. This court should 

deny this ground for appeal. 

IV. CONCLUSION 

The defendant was caught, and was convicted by a fair and 

impartial jury. The procedure that was followed to pick that impartial jury 

was done at the defendant's request, with his full, knowing consent. The 

procedure was followed to protect the integrity of the process and to 

protect the defendant's rights. The defendant should not now be heard to 

complain about it. 

This court is respectfully requested to uphold the defendant's 

conviction and deny his appeal. 

Respectfully submitted this~ day ofMarch, 2010. 

Denis Tracy, WSBA 20383 
Whitman County Prosecutor 
Attorney for the State 
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