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L. SUMMARY OF ARGUMENT

Respondert Kristine Failla has the burden of showing that the
exercise of personal jurisdiction over appellant Ken Schutz compliss with
both the long-arm statute and the constitutional due process considerations
delineated in Imiernational Nhoe CUn. v, Washington, 326 LS 314 6o XU
154, 98 LR 93 19455, and Tvee v Dulien Sreel, Ms. Failla has not axt
her burden. She hag fsiled o demonstrate that Mr, Schuly transacted
business here or committed a fovl here. Bhe bhas not shown that the
assumpiion of jorisdiction comports with due provess,

Whether Washington courts have jurindiction over Myp. Schutz
requires examining his sefivitios and gontacts with this state. Ms. Failly's
sole bagis for the exercise of personal junisdiction over Ken Schutz i tha
she happens to be a resident of this state.  She cloims that when
FixtureUine bhired her as sn emplovee, Ken Schutz Yengaged in and
consummated 8 transaction in Washington”  Respondent's Breief a1 1L
Thus, she construes her gnployment withy FixtwreOne as a Yoontact™ of
Mr. Schutyr o arrive at the self-serving conclusion that Mr. Schuts s
subject to persensl jwrisdiction here.  Ms. Failla offers ne faots
demonsteating that Mr. Schute has mdividually engaged in suy business

activities in the State of Washingion,

L



Ms. Failla also contends that Mr. Schuiz is subject to jurisdiction
because he committed g tort in Washington,  Ms. Fadlla asserts & statwtory
clatm ‘for damages arising from her emploveent selationship with
FixtureOne.  She does not state what cognizable tort elaint M. Schutz
commutted v Washington,  Mr, Schutz has never been 1o the State of
Washingion, thas he coudd pot have commitied 8 tortious sct in
Washington.

Neverthieless, My Failla contends that Me. Schuty i deemed to
have committed a tort in Washington because she suffered a nonphyvsical
injury here when FixtureOne allegedly fatled {0 pay her the wages she
clatms that FixtureOne owed to her. Ms, Falla claims that Mr, Schutz
violated RCW 4932030, a statute that imposes criminal misdemeanor
Hability, She does not explain how a vielation of this statute creates tort
tiability. Ms Failla slso allopes that Mr. Schutz is liable for exemplary
damages under ROW 4952070, However, she does not explain how Mr.
Schutz is lsble for those damages if there i3 no evidence that he
personally vicleted RCW 49,352,050, Imposition of Hability of under
ROW 49.52.070 is subject to the constitutional due process considerationy
set forth in fwlernarional Shee, and Tyee. Due process does not allow the

impasition of Hability on an cut-af-state individual simply because of his
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status as an officer of a corporation.. Minimal direet contacts between the
foram state and that individual are required,

Assuming argrendo that My, Schute committed a forl, the injury
“prowrred” o Washington only if the last evert necessary to impose
tability for the alleged tort vocurred in Washingten, Qertel v Sradford
Truse Coo, 33 Wash, App. 331, 337, 655 P2d 1165, 1168 {(1982) Ms.
Pailla admits that Mr. Schutz was “physically present fn Pennsyhvania
when he decided not to pay Faille’s wages.” Reéxpondent’s Brief at 15,
Thus, even i one wers 1o assume that Me. Schutz Is a tortfeasor, which he
is not, the last event necessary for pwpoeses of mnmposing liability {Le the
deeision not to pay Ms, Failla wages) occwred in Pennsylvania ~ not
Washington. Further, the Washington courts have held that a tort resuliing
ina nonphysical mjury suffered in Washington is not sufficient in itself for
the exercise of jurisdiction under the long-arm statute. Hogan v Johnson,
39 Wash, App. 96, 100, 692 P.2d 198, 201 (1984} (A nouphysival loss
suffered i Washingion is not sullicient i tisell to confer jurisdiction.);
See, DHBernardo-Walloce v Gudlo, 34 Wash.App: 362, 661 P.2d 991
{1983, and Qerield, supra.

In her response brief, Ms. Failla does not address any of the due
process considerations presuntably becanse her attempt to do so would be

futike. Mr, Schutz has not purposetully avatled himself of the privilege of

o
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fransacting business here ~ he has never been here much less personadly
transacted any business here. My Failla's cause of action arises from her
cinployment relationship with FixtreOne, not from any connestion M.
Stz has with this state. Given that My, Schutz has no connections with
this state, the assumption of jurisdiction over him offends traditional
notians of fair play and substantial justice.

There 48 no evidence in the record that Mr Schutz acted with
willful astent to deprive My Faills of the wages she clams are ewad to her
by FixtueeOne,  Inn fach the ematl communications exchanged between
Mr. Schutz and Mg, Failla indicate that he was gssisting her in resolving
the payvment issue, and that there was a bona fide dispute coneerning
whether FixtureOne was obligated to pay those wages, Without evidence
that Mr. Schutz acted willfully with the intent to deprive Ms, Failla of her
wapes, Mr Schutz carnot be found o have violated RCW 49.52.050,
Thus, he cannot be Hable for exemplary damages under RUW 48,532,070,
Pursnant to RAP 2.5{a¥2). the respondent’s failure to establish facts upon
which rolief may be granted may be considered for the firgt time on

appasl.



ik ARGUMENT

A Review of furisdictional analyxis

Analysis of jurisdiction under a long-arm statgie fnvolves a two
step approach: (1) does the statutory langnage purpet lo extend
jurisdhiction, and (2} would imposing jurisdiction violate constituticnal
principles. Grange fus dasm v State, 1O Wash, 2d 7520 756, 737 P.2d
933, 93536 (198R), Courts should address the statutory issue belore
reaching the constitutions] tssve. A see also, foke v Lake 817 F.2d
1416, 1420 (Mh Cin 1987y Walf v Richmond Cy. Hosp, Awth, 745 ¥2d
904, 909 {4th C‘.,ir.wé’ié}, cerd. denied, 474 U8, 826, 106 S.Ct 83, 88
LEG2d 68 (1985) The burden of preof resis with the parly asseting
Yurisdiction, Grange Ins dag’n, 110 Wash 2d at 732, MBAS Fisheries, Ine
v. Bollinger Mach Shop arnd Shipvard, Inc., 60 Wash.App. 414, 418, 804
Bd 627 {1991); I re Marviage of Hall, 23 WashiApp. 530, 336, 607
P.2d 898 (1980) decess Rd. Builders v. Christenson Elec. Comravting
Eng'e Co, 19 Wash. App, 477, 376 P.2d 71 {1978},

B, Longdrm Statute Anclysis.

Washington's long-arm statule provides, in relevant part:

{1} Any person, whether or not a citizen or resident
of thus state, who (..o does iy of the acis mthis section
enumerated, thereby submits said person .. to the

jurtsdiction of the courts of this state 8s to any cause of
action arising from the dotng of any of sad adis



{9} The iransaction of any business within this

state;
(k) The commission of 2 tordous agt within this
state;

(3} Unly cauwses of action aerising from aers
eremeraied herein may be asserted against a defendant in
an getion in which jurisdiction over him is based upon this
section,

Wash. Rev. Code § 4.28.185 [emphasis added],

Respondent relies specifically on seetions 1a) and (b) of the long-
avm stptote. Under the statute, 8 Washington court may assert jurisdiction
over g nowresident defendmt ondy i the cange of action arises from the
defendant’s gotivities in Washington, and the activities within the state are
to such an extent that under the “minimnm contacts™ analysis as expressed
i Imternaiional Shee, 326 LLS. 310,316, {1945}, and Thee v Dulien Steed,
supra, due process is not offended.

L. The respondent’s cawse of getion does wor
qrise  Jrom quy  husiness frowsacted in the State of
Washington by Ken Sefads

The cases respondent oites in suggesting that Mr. Schuty transacted
business here, Thornion v laterstate Securities Co., 35 Wil App. 19, 25,
666 P.2d 370 (1983}, Towdowse v Swansen, 73 Wn 2d 331, 438 P2d 5378

{1968}, and Cofince of Seartle, Led v, Weiss, 25 W App 195, 605 P2d

794 (1080}, wre distinguishable,  In Thorston, the defendant foreign
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eprporation was found to have mininuny contacts with thizstate because it
Hactively woeed” and then contracted with the plaintiff emploves, a
Washington resident, for purposes of servicing and collogting accounts
receivable owed by debtors domiciled in this state. Thornton, 35 Wolpp.
at 25, In Tewlonse, 8 case involving an atforney fee dispute, the non-
resident defendant was subject to personal jurisdiction because he had
hired an attiomey (who was Heensed to practice law in Washington and
who officed in Washingion) in to represent his ntorsst in an ostate that
was being probaied in Washinglon and “#t {was] andisputed that defendanmt
wag in the state of Washington on many pecasions from 1936 {o 1958, and
was a frequent visitor, as a client, to plaintiffs law office.” Teulouse, 73
Wash.2d at 331 {omphasts added],  In Cofines, & non-resident emplovee
was deemed to be suljegt 1o personal jurisdiction nthis stateas g result of
an oral snaployment contract entered info during @ telephone call 8t g o
when the president of the employer was in Seaitle and the emploves was
in New York, Cofinen, 35 WaApp. 196-197. Pursnant to the contract, the
anon-resident emiployee “requested and received sample goods, funds and
advancements” from the Washington corporation in furtherance of the
non-resident cinplover’s salos efforts,. A In gach of these vases, the
plaintiffs” canse of sction arose from a direct relationship between the

non-resident defendaniy’ resulting in the non-resident defendant being
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deemed 1o have transacted business within this state. Fhormton, 35 Wash,
App. at 25 (The cause of action arose from the nonsrestdent defendant’s
breach of s employment contract with the Washington resident that #
actively wooed for emplovmenty Towdonse, 73 Wash 2d at 334 °B is
hevond dispute that defendit consummated a [business] transaction in
this state when he emploved plaintiff as his lawyer; and that the presesy
qction arises from that transgetion.” [emphasts added]); and Cofines, 23
Wash. App. at 196-197 (The cause of action arese from an amployment
contract under which the non-resident defendant “roguested and received
sample goods, Buds and advancements™ from his Washington employer in
furtherance of the husiness relationship)

The instant case 18 distinguishable because the respondent’s cause
of action i not lnked to Mr. Schutz having transacted business in
Washington, The canse of action artses from the respondent’s emiployngm
relationship  with  FixiureOne  Corporation. Respondent  pursued
emplovment with FixtureUine,  She solicited FixtureOne ahout open sales
positions with the company by comtacting the corporaie headquarters in
Pennsylvania,  She taveled 1o FixtureOne's corporate beadquarters in
Pennsylvania for an interview, FixtureOne hired the respondent. Thor s
no emplovment relationship or contragt between Ken Schutz and the

respondent, and the respondent does not elabm othenwise. Ken Schutz was

m
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not the respondent’s emiplover.  The assumption of jurisdiction under
RUW 4281851 ¥a) is improper here because the rospondent’s cause of
goetion. does not arise Bom Ken Schutz having personally transacted
business in this state.

2 The respondeni's cause of actiom doex not

arise from gny tort compitted In the State of Washington

by Ken Schurs, and even assoming o tort wag cemmitted.

an fnjury consed owside the sare rewdting inoa

nonphysical loss in the stave Is insufficient to give rive ¥o

personsd furisdiction,

Respondent contends  that “[rlepardless of whether Sechuty ix
subject to the jurisdiction of Washington courts because he engaged in
business in Washington, Schuiz is subjett to such jurisdiction becanse he
comumitted a tort in Washington.™ Rexpondent’s Brief at 14, Respondent
concludes that Mp. Schutz must bave committed o tort based on the
Hlack’s Law Dictionary definiiion of “tort™ fe. a tweach of duty Wt a
particular relation to one another. fd at 15, Respondent does not identify
the tort claim apon which she Is relving o assert lability against Mr.
Schutz, She does not state what duly M, Sehutz owed to her that he
breached. She does not claim that FixtwreOne’s alleged non-payment of
wages caused her physical harm.

I support of her argument that Ken Schutz is subject to personal

Jurisdiction under ROW 428 185(1)(b), Respondenm relies on one case,



Lewiv By & Through Lewiy v Bowrs, 119 Wash. 2d 667, R385 P.2d 221,
222 {1992}, which involved a physicad loss arising as a result of medical
malpractice.  In Lewis, The Washington Supreme Court held that in the
case of professional malpractive, a tort 1 net committed in Washington 3f
the alleged sot of malpractice was committed out-ofstate even though the
injuries may maniiest themsebves in Washington, fd at 674,

Respondent cites Lewds for the proposition that generally “when
njury ocowrs in Washington, 1t is an inseparabde part of the tortious act
amcd that act is deemed to have peeurred in this state for purposes of the
fong~arm statute™ as Hrst established in Novon v Colm, 62 Wash, 2d 987,
the portion of the Lewds opinion noting that the Court in Nixen accepted
the reasoning of the Restatement of Conflict of Laws § 377 {1934} that
“iihe place of the wrong is in the state where the last event necessary to
muke an acter Hable for an alleged ton takes place™ Jd; sep also Grange
Ins. Ass'n, supra, at 737 ("The only guestion is i ldaho comniiied a
“tortious act™ within Washington, when all of ity sctions occurred ouiside
this state.). Thus, Lewis is not helpfil to respondent’s contention that My,
Schutz commitied 2 tort hare because the last event nevessary for Hability,
the mental process - the decision ~ not (o pay the wages that are claimed

to be due, occurred in Pennsylvania, not Washington,



The respondent also fails to recopnize that in Washington a
nonphysical loss is not sufficient to confer jurisdiction under the long-anm
statutes Hogan v, Johnson, 39 Wash. App. 96, 100, 622 P2d 188, 201
(1984}, citing Diflernardo-Wallace v, Gullp, 34 Wash App, 362, 661 P2d
R[0T (1983} (no jurisdiction when alleped fraud had an effect in
Washington only because plaintiff had chosen to veside there); Oertel v
Bragtord Trust Co. 33 Wash.App. 331, 655 P2d 1163 (1982) {(no
Jurisdiction  where  delondant dssted  certificate i New Yok e
Washington resident who suffered loss while in Washington)! see also, In
re Marriage of Yomen, 73 Wash, App. 699, 703, 870 P.2d 1033, 1033
{1994}, o Gullo, the plaintfl brought an action sgaingt pon-resident
defendauts for intentional inflicion of emotional distress and fraud arising
from the defondants’ pariicipation in the transfer of certain renl property &t
fssue in the plaintifls divoree. The platmtilf claimed that farisdiction was
appropriate ander RUW 428185 1Kb) because the nonphysical injury
from the alleged torts was suffered by her in Washington,  Gulle, 34
“‘«VQSIEJ’\@_Q, at 365 The count leoked to the fhcters set fonth in
Iernctional Shoe and Tvee for guidance. The Court determined that it
did not need to anglvee the first bwo Tvee factors because the third faor
was absent, Le the three Tyee Iactors must coingide in order for

jurisdiction to be entertained. I st 383366, The court concluded that

i
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the “quality, nature and extent” of the defendants’ activities in Washington
were not adequate to justify the sssumption of jurisdiction over them, In
reaching this conclusion, the cowt said the following

The allegedly fraudulent transaction wag a single, isolated
mcident with an effect in Washington ozﬂv because Mrs.
DiBernardo-Wallace had chosen to reside in this state. By
wselfl “oresepability™ [of an effect in the forum state]
has never been a sufficient benchmark for personal
:uriqdictif‘m under the Due Process Clause,  Forld-Bide

Folkewagen Corp. v Woodson, 444 U8, 286, 195, 108

8.1 339, 366, 62 L.E4 24 450, 500 (1980}, Nor can the
umiatwai activity of the phintff who claims some
relationship with the nonvesident defendants satisfy the
requirement of contact with the forum stete.  Kulke v
Superior Court, 436 118, 84, 80, 98 8.Ct, 1690, 1695, 56
LLEQ2d 132, rel'e denfed, 436 UK, 908, 98 St 3127,
57 L.Ed.2d 1150 (1978), quoting from Hawson v Dewckls,
357 UK, 235, 253, 78 8.C1 1228, 1240, 2 LED.2d 1283
{1958,

Jd a 368,

Respondent, & Washingion  resident, unilaterally  contacted
FixtureOne, a Ponnsvlvania corporation, in search of cmployment.
FixtiweUne hired respondont withowr any expectation that she would
reside in any particolar state because the natwre of the sales work ts such
that accounts coutd be managed by telephone and email, with occasions!
travel. This is why FPixtureOune was willing to hire Ms. Failla even though
FixtureUne has no operations, x::«fficcs or customers in the St of

Washington, The respondent unilaterally chose to reside in Washington.

1



She unilaterally chose to seek employment with, and asgreed to be
emploved by, a foreign Pennsylvania corporation.

Simular to the plaintifl in Guflo. the respomdent contends that an
vy from a tort thay allegedly caused a non-physical loss in Washington
is suflicient to subjpet Mr. Schutz to personal jurisdiction here.  This
argument should be rejected on the same grounds as in Galle; that is, that
the alleged tort (i1 it iy a tort at all) was a single, isolated incident with an
effect in Washington only hecause the respondent chose to reside i this
stafe. Assuming arguendo, that M. Schuts committed 8 tort for purposes
of RCW 428 185(1 (b} which Is fenvous at best, the quality, nstwe and
extont of Mr Schutz® sctivities with this state ave zero. Thus, the
assumption of personal jurisdiction over him violates the fundamental due

process principles set forth in Tvee v Dulien Steel and Jrvernationst Shos.

Co The gssumption of pudsdiction over Ken Schutz viohdes dug
FFOTERE :

To establish personal jurisdiction under Washington's long-amm
statute, respondent must demonstrate the existenice of alf rhree factors of
the due process test estabiished by the United Siates Soprome Cowrt and
adopted 1n Washington case law., Long-nem jurisdiction is imended to
operate o the full extent allowed by due process except where limited by

the terms of the statute, ROW 4281837 Werner v Heener, 84 Wash, 2d

17



360, 3064, 326 P24 370, 374 {1974}, Other than reciting the due progess
test at page ¥ ofthor briefl the respondent does not devole any portion of
her brief o explaining or applying the due provess principles to the facts
of this pase.

In order o demonstrade that the assumption of jwrisdiction s
proper, the respondent must satisty the three-pronged due process test:

{1} The nonresident defendant . . . . must purposefully do
sonwe a0t or constnmate seme transaction i the forwn
states () the catse of action snust anse from, of be
connected with, such act or tramsactiom; and (31 the
assumption of junsdiction by the forum state must not
offend waditional nottons of fair play and substantial
fastice, consideration being given W the guality, nature and
extent of the activity in the forum stae, the relative
convenience of the perties, the benefits and protection of
the lows of the ferum state afforded the respestive parties,
and the basic equitics of the situation.

Lewis v Corry College, 88 Wash. 2d 365, 568-69, 573 P.2d 1312 (1978)
clitng, Dentsch v, West Coast Machinery Co., 80 Wash.2d 707, 487 P.2d
1311 (IR92Y Bowen v Bateman, 76 Wesh2d 567, 458 P.2d 269 (1969
and Tyee Constr, Coo v Dudien Steel Prodwcty, Ine, 62 Wash.2d 106, 381
Pad 245 (1963),

A nomresident defendant must: purposefully avail Hself of the
priviloge of conducting activities within the forum state, thereby invoking
the benefits and protections of Nt laws, Hawson v, Desckda, 357 U8 235,
283, TR SO 1228, 1239, 2 LLEA2d 1283 (19381, Sisted another way,
there must exist & sobstantial comnection between the defendant and the

forum state which comes about by an sction of the defendant prrposefilly

18



directed toward the foruny state, dsabi Meial Indux, Co. v, Sugrerior Counrt,
480 ULS, 102, 107 S.C0 1026, 1033, 94 LEd2d 92 {19871, The quality
and nwture of the defendant’s activities determine whether the contacty are
sufficient, not the anmber of cts or mechanical standards, Nivon v Coln,
62 Wash.2d 887, 994, 385 P.2d 305 (1963} In pudping munimum contacts,
the focus should be on the relationship betwesn the defendant, the forum
and the Hugatton. Keeton v. Hustler Magazine, Jne., 465 U8 770, 775,
104 8.0 1473, 1478, 79 L.EL2d 790 (1984) (quoting Skaffer v. Heltner,
433 LLE, 186, 204, 97 Q.0 2560, 2379, 83 LEA3d 683 (197711 Hogan v,
Jokrson 39 Wash, App. 96, 102, 682 P.2d 198 (19841,

Ken Schutz has not purposefully availed himself of the privilege of
conducting activitics within this state.  See, Grange s 4o v, supra, at
FERIO0. ({A] parly asserting longrarm  jurisdiction must  show

‘purposefulness’ as part of the first due process element. Absent this
showing, furisdiction cannot be imposed.™) Ken Schutz has never been to
the State of Washingtom. He has not tansacted business in the State of
Washington, nor has he commitied a tortious act here. He was not the
respondent’s employer.  He was not personally obligated to pay the
respondeat’™s wages that she claims are owed by FixtureOne. The
respondent reached out to FixtureOne soliciting it for employment, She

interviewed for 8 position af FodureOne's offices in Pennsylvania
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Respondent attempts to create a basis for impesing jurisdiction upon Ken
Schutz solely from her unilateral chotce to Hyve here and her decision to
seek employvment with FixtureUne, g Peonsylvania corporation.

The respondent has not shown that ber cause of action arises from

Mr. Schutz having purposefully availed himself of the privilege of
engaging in aclivities n this state.  Washington 1s not the proper forum
litigation of ‘thix dispate because the exercise of jorisdiction over Mr
Schutz fs inconsistent with traditional notions of fair play and subsiantial -
Jastive

Do ROW 3032050 may not Bypass due provess fo ingpose
Jurisdiction over ax officer of the emplover wha hay so costacts with this
ksmfe,'

Respondent argues that an emplover's willfid sonpayment of a
Washington resident emplovee creates personal jurisdiction over every
sifiver of the employer for exemplary damages under ROW 48520701
Respondent’s Briefat 13, The respondent contends that an atnployer's
victation of RCW 49.52.050 somchow creates an exception o dug process
regquirentents and  establishes  judsdiction o sue every officer i
Washington personally for exemplary damages under ROW 4952070,
regardless of whether the officer has sufficient minimum contacts with this
state. Respondent states that a vielation of ROW 49.52.050 creates that

Jurisdiction without providing any support for this proposition.
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This argument runs counter 1o the due process principles set forth
in International Shoe, and Tvee v Dwlien Steel requiring thal the
nonvesident have sufficient minimam confasls with the forum siate in
order to establish jurisdiction under the long-arm statute. RCW 52.48.070
cregtes civil Hability for exemplary damages simply because of a person's
status as an officer of the cmployer, As sueh, It i even mmore important
that the “minimum contacts between the defendant and the foram state are
of such character thet maintenance of the sult does not offend fraditional
notions of fair plav and substential justice”™. My, Schute” status as an
officer of FixtureOne Corporation, standing slone, does not constitute
sutficient minimum contacts with the Sate of Washington o satisiy due
process, I the Court were to role otherwise, i would be setling @
dangerous precedent which would have broad, far reaching implications
with respect o nonresident employer's willingness 1o smploy residents of
this state.

E.  The respondent has jailed 1o meer her burden that Kes
Selngz wilifuldly withheld the payvment of her wages.

In general, issues ot raised i the tial court may not be raised on
appeal. See RAP 2.5a) (an “appellate court may refuse o review any
clatm of crror which was not raised in the mial count™), Roberson v Peres,

156 Wash, 3d 33, 39-40, 123 P.3d 844, 84748 (2005), By using the teom



Nehutz advised the respondent that “legally we {FixtureOnel do not owe
vou any conunissions . . 0, and expressed that be would ke to have
FixtureOne pay you » severaneg i an amount ognal to what the
conmmission would have been assuming [FistureQne i8] in 2 financigl
position 1o do so, however right now [FooureOne i3] not in g financial
position to de sa

There s nothing in the evidence showing any action by Mr. Schutz
0 pause FixtiureQue ot o pry sommissions to respondent. The chatn of
copununications from Mz Schutz io the respondest indicates ongoing
efforts by Mr. Schutz to get the respondent paid nntil the point in late July,
2011 when someone at FixtwreOne determined that legally the company
did not owe the respondent any commissions.  There is nothing in the
weeard to tndicate that Mr, Schute made that decision or partivipated in
making that decision.  Mr. Schufe ultimately conmmunioaied o the
that the company legally did not owe the comyissions, and stated reasons.

A bona fide dispute regarding the payment of wages negatos a
Gnding of willfulness. “Lack of intent may be ostablished . . . by the
existence of 2 bona fide dispuie™ Schdlling. 130 Wash2d at 1600 A
dispute s “bopa fide™ if the dispute is “fairly debatable™ over whether

wages are owed. Jd at 161, The only evidence in this case regarding the

Pad
&



reason for nonpayment of conumissions is the statement in Mr. Schutz’ e-
il of July 26, 2011 that “Legally [FixtureOne does] not owe you any
copumissions as the amocunt owed was negated when Julcy cancelled
30,000 of JFK .. .7 There is nothing in the record to show that M.
Rchuty’ belel regarding that statement was not genuing, or thal e
staterment was false.

There are two guestions of materiad fagt, First, whether there was &
bona fide dispute repanding  commissions allegedly owed w0 the
respondent, The only evidence regarding the reason for nonpayment s the
statement contained in My, Schuts™ e-mail of huly 26, 2011 that legally the
company did not owe the respondents any commissions, and the reason,
Second, virtuglly all of the evidence regarding paynient of comumissions
shows that Mr. Schutz was trying to got the commission paid w the

respondent, not that he was willfully and intentionally causing FixtureQOne

{

not o pay the commission. The court muyl consirue facts wud all
reasonable inferences from these fhcts in the Huht most favorable to the
nonneving party.  Summary judgment i3 inappropriate under these

e
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L CONCLUSION

The respondent has fhiled to extablish that assertion of jurisdiction
by Washington courts ever Mr. Schutz complies with both the long-arm
siatute and due process considerations. It does not comply with either, and
the pase shonld be dismissed.

Sununary pxdgment is not sppropriate because there are two
genpinge issues of material facty  Pirst, whether there was a bona fide
dispute regarding commissions allegedly owed to the respondent. Second,
whether Mr. Schutz willfully withheld the respondent’s wages with the
intent 0 deptive her of those wages. This conrt shonld reverse the
sumpmary fedgment and other orders entered hereln, and this matter shonld
be remanded to the trial court.

The summary judgment pranted i faver of the respondent should
be reversed, and an order should be entered granting sumnary judgment to
Mr. Schute dismissing the respondent’s sction against him,

Respeetfully submiited,
{diteld sd Helsdon, PLLC

Atterneys for Appeliant
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