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A NTRODUCTION

TCapital One, in its Respondent’s Brigd, Tails to address many of the
important issues, arguments, and assignments of grror ralsed by Lukashin in her
Appeliant’s Brief, Including bat not limited to how an affidavit dated almost a
year prior could possibly properly identify slleged business records {per
ROW 5,45.030) that the Plaintiit's counsel admitted in open court were
progurad much later; why the Plaintif was not required 1o comply with the
requirement of CR 56{e} which clearly states, in part that

“Sworn or certified coples of all papers or parts thereof referred

1o inan affidavit shall be attached thersto or served thevewith”
and provide s copy of the “Customer Agreement” referred torin the Affidavit;
why it was proper for Plaintiff’s counsel to plagiarize an entire section from an
unpublished Plemb opinion In its reply brisf to the Motion Tor Suimmary
judament while also bringing it up for the first time in open cowrt during January
Q6. 201 hearing withott any prior notice fo Lukashin: and why the amount of
the judgment, based on a copy of 5 2008 slleged bifling statement, which was
considerably different from the amount stated in the AHidavit and prayed for in
the Complaint, together with the fact that 3 completa set of billing staterments
leading 1o the dats of the Plaintiff's affidavit was not provided, did not create an

isste of @ material fact as to the amotint ol iIndebladness {even when



considering the evidence in light most fevorabile to Capital One, and nbt

tukashing as the Court should have, per Ryvanl.

Lapital One’s Respondent’s Brief also repeatedly refers to alleged billing
statements and specific transactions in support of its argument and clalms,
which is inapposite, as these alleged business records have not been properly

identifind.

Capital One further milsrepresents the alleged admission by Lukashin as
to “having a Capital Qne credit card account snding in B703" {Respondent’s
Brigf, p. 5, at 1-2, emphasis added); furthermaore, # should not even be arguing

it because of 3 judidal sdmisdion by Capital One’s counsel (RF 413,

Astoumdingly, Capital One’s Respondent’s Brief, by selectively quoting

RCW 545,020 on p. 8, effectively misrepresents the meaning of the statute by
completely omitting the requirement for “...the custodian or gualified withess®
1o testify "o dts identity and the made of iis preparation.”  Capital One cannot
argue in good faith that such testimany, specifically regarding the copies of
alleged billing statements introduced for the first time with the summary
judgment motion, was-ever offered to the trial court, yet it does argue that the
alleged copies of the biling statements are admissible, notwithstanding the

facts of the case, relevant law and courtrules.



Based on the analysis of the Respondent’s Brief, relevant facts, rount
rubas, and case law, Lukashin believes and therefore asserts that, Taling fn its
entirety, the Respondent’s Brisf is rmscitledy angd thue should be stricken by this
Court as frivolous, and Lukashin should beawarded sanctions {CR 11,

ROW 4.84.185 or any other basis deemed appropriate by this Courtl in addition

to-the sanctions prayed for earlief in the Appellant's Briel
B STATEMENT OFTHE LASE

Lukashin wishes to icorporate by reference the Matement of the Case fram the

Appellant's Brief,
€. ARGUMENT

3. Capital One misreprasents alloged admission by tukashinin s
‘Respondent’s Briel alsa, Capital One should not even be arguing the allegad

admission bacausy of s own judicial admission.

Capital One refars to alleged adoission by Lukashin as sarly as page 1of
its Re;ﬁiv Brief, stating: "Lukashin admitted to having the credit card account
ending in 8703.” {emphasis added) and further stating, on p. 2 of its Reply Brief,
that “in Lukashir's answer to the complaint, Lukashin admitted to having a
Capital One credit card account ending in 8703, TP 26-30" {emphasis added).
However, 3 guick éxamination of the refevant section of the Answer reveals the

xack wording:



“The Defendant. admits the allegation that the Defendant has
had a certain credit card account bearing a number ending in
8703; however, the defendant is withoo! sufficlent knowledge
or information to forim a belief as to whether the account
referenced by the Plaintifs is one and the same " {CP 27, at 14~
18}

Thus, # is cdlear that there has been NO admission that Lukashin had
“the account or hiad a "Capital One”™ oradit card account. Furtheriareg,
rambered paragraph i of Capital One's Complaint mskes no mention that the
“rertain credit card account” referred to therein was issued by Capital One, 50
admitting having an account bearing 8 number ending in 8703 was NOT the
sane as admitting 1o having & Capital One credit card account én-d ing i 8703, 8%

the Respondent's Brief would have one believe,

I addition, reviewing the wording of CR 8{b}, whichistates, in.part, that:

i heds without knowledge or information sufficient t foren 8
belief as to the truth of an averment, hie shall st state andthis
has the effect of a denial”

it & clear that Lukashin’s wording of ber Answer has the effect of a denial,

Theadinksionthat Lukashin did snade iy her Angwer doss ot extetd to
an admission that sha did have the specific account referenced by the Plaintiff,
which Capital Dne's counsel concaded on the record:

.. the dafendant acknowizdged that she had an ascount with

B703, Your Honoy, the last four which happens tobe this, sg
they acknowiedge that. They donot acknowledge that they




sctugiy haye s which would beenough” {RPAL, &t
16-2% empha

cEaun

ded)

SRASE AR
sis gl

tigwall established that counsel’s judiclal admissions are binding anthe party
See, forexample, In re Disciplingey Froceeding Against Lynch, 788 P, 2d 782,
Washington Supreme Court (1980), {especially footnote 5}, ROW 2.44.010
Authority of Attoraey, and therecent U.S. Supreme Count case Christion Legal

Soc. Chapter v, Mortinez, 130 5. €t 2871 {2010} which stated, in patt:

Litiganits, we have long recognized; "[alre entitled to have
{their] case tried upm"the assumption that ... facts, stipulated
into the record, wereestablished "H, Hacldeld & Co v Usited -
States, 197115, 442, 447, 25 S.CE 456, 48 LEd. 826 (193050171
This entitlement is the bookend to a party’s undentaking to be
bound by the factual stipulations it submits.

(0

But factoal stipufations gre formal concastions... that have the
effect of withdrawing a fact Trom fssue and dispensing whaolly
with the need for proof of the fact. Thus, 8 judiclal admission ..
iz conclusive in the tase.” 2 K Broun, MoCormick on Evidence §
254, p. 181 (6th ed . 2006] (footnuls mmitted). See also, 8.8,
Ogcatyan v, Arms Co, 10315 261, 263, 26 LED. 539 {1881}
{"The power of the court 1o act in the disposition of a trial upon
facts conceded by cotnesd iy 3¢ phain as its power o act upon
the evidente produced.”}

inthe instant action, Mi. Filer, represunting Capital Ons, made d Tactual

statement during summary judgment motion arglinents inopen court,

congeding that ™

account..” {RP 41, at 1530, emphasis added). Thus, Capital One is bound by

10



that judicial admission of a fact and may not beief this Issue on appeal, as this
Court of Appeals, Division very dearly indicated during the oral argamenis
{mp3 recording of which is available on the Court's website} in the Noosan w
Thurston County {2012 ease, o which an unpublished opinion was Tiled by this
Court on May 39, 2012 In the recording, there is plenty of discussion of this
very issue. For exampls, st around time index 2430, a jodge inguires: "Doyou
have a pase thet's saying i vou conveds o the record you're not bound by it®
Later, starting at about 7:53, a Court of Appeals judge-states, while revisiting the
isaue;

You mustunderstand our shock at sesing them briefed on
appeal Does counsel nat anderstand that Fyou concede and
sayr "t do'thave those dalmy” - and the Cowrtaccepts B, you
don’t have thoseclains, and vou car't put fife back intothemat
the Courtof Appeals? [}

Law thatapplies gt this point to the binding of the client tathe
attorney commants on therscord, {partial transoript, based on
the mp3 file availabie)

Therefore, it sewins clear that Capital One is precluded fram arguing
that Lukashin admitted having the specific account iy guestion, and it still
needed 1o make the showing required by Bridges/Ryan standard, which burden

it felt very short of meeting.

2, The trial court erved when sxplicitly relying on the alleged admission by
tukashin te deny the motion for reconsideration, since there was a judiclal

admission by Capital One’s counsel to the contrary already in the record

i



As stated sarfier, U5, Supreme Court case, Christian Legol Soc. Chapter
v, Martingz, 130 8. €1 2971 {2010} dlearly established that:
Litigants, we have long recognized, "lalre entitledtorhave
{their] case tried upon the assumption that .. fagts; stipulated
into the record, were established.” H. Hadkleld & Co. v, United
States, 197 S, 442, 447, 25 501 456, 48 L B4 BR6 {1905).17)

This emtitioment s the bookerd 1o a party's undensking to be
bound by the factesl stipulations 1t submits,

Ea thiscass, Lokashin hag consistently dended that she admitted to
having the specific account inquestion; combined with the juditlat admission of
M, Filer {RP 411 the trial court was bound bv an effective stipulation by both
parties that there was NO admission by Lukashin: Therefore, the teiat cowrt
wripropetly relied on'the alleged ddmission, disregarding an sffective stipuiation
by the parties on record and seemingly misinterpreting the type andfor scopsof
the admission that was actuaily made by Lukashin in her Answer. Thus, the
denial of the motion for reconsideration was made on un&‘aﬁahie grounds and

should be vacated by this Court,

3. Capital One grgues that the Williams Afidavit Reelf was admissible, but
Lukashin has siready acknovdedged that however, QNLY the Affidavit,.and

nothing ehe constituted admissible evidence.

Lukashin doss not dispute that the Williams Affidavit, by Rself, was
admissible. Howevar, since none of the allegad coples of the billing statements

were explicitly mentioned in the Affidavit, and all alleged statemenis with

2



sperific consumer-initiated transactions or payments were obtained only
subsequent to the date of the Default Judgment haaring, per Mr. Filer’s judicial
admissinnin opencourt [RP 14, 16}, Capital Ong may bot argue in good faith
that the alleged copies of the billing statements were admissible, since the

ROW 5.45.020vequired attestation cannot and does not cover the documents

that were sought to be produced only after the Williams Affidavit was signed.

Furthermore, In Melendes-Diaz v, Massachusetts, 1298 G 2537
{20085, 1.5, Suprems Cotit held that

"Documents kept in the regular course of business-may
ordinarily be admitted attrial despite their hearsay status. Ses
Fad. Rule Bvidd 803{5}. Butthat s notthe caseifthe regularly
conducied business activity s the produrtion of evidence for
use atirial” (emphasis added)

Thus, the Williams Affidavit tself may not be admissible under a
“bussingss records” exception to hearsay, since it "was caleulated for use
essentially in the court, not in the business” id;; yet Capital One falled to
introduce any additional affidavits to address the issues raised by Lukashin,
despite having an ample opportunity to do so. {(Note: Fed. Rule Bvid. 803{5}

invludes an aitestation requirernent similar to that of ROW 5.45.0280),

Lukashin respectfully moves this Court tofind that the entire line of

arguments in the Respondent’s Brief devoted to the admissibility of the alleged

13



bushuess recards, excrpt for the Williams Affidavit, to be frivolous and strike i

and that CR11 sanctions be imposad on Capial One andfor ity tounsal,

4, Capital One misrepresents the requirements of BOW 5.45.020 by selectively
guoting the statute; ostensibly in an attempt to mislead this Coteg, which isa
serious violation of the Rules of Professionat Conduct, as our Supreme Court

held in Ferguson {2011)

iy Supreme Court, IN RE PROCEEDING AGAINST FERGUSON, 248 B, 3d

1236 {2011 recently dealt with a very similar issue, stating, in parts

The hearing offiver's conclusion appears to be, in part, a finding
of fact that Farguson's omission of relevant suthority was
purposeful. Thisfinding s supported'by the heaving officer's
finding that Fergason guoted the first sentence of the statuts
but omitted the second sentence that provided the notice
reguirement, without ellipses or any other indication of her
arnission. Such conduct s deceptive regardless of the likelihood
that the courtis awareof the law and will discover the
deception. {emphasis added)

H vou refer to §. 8 of the Respondent’s Brief, Ms. Gurile, Capital One'scounsel,

shates:

“Under the hearsay exception for business records, ROW

5.450720 expressly states that the trisl court may take into

consideration any records that, . inthe.opinion of the court,
 the sources of information, method and Yime of preparation

were such to justify the record’s] admission.’ Capital One’s
fuigence is gdmissible under ROW 5 45020 s a businesy record

14



sxception tothe hearsay.nule ” {internal quotation marks
changed, eniphasis added)

it appears o Lukashin that Capital One's counsalis trying to mislead this Court,
conscivusly engaging in behavior stmilar to that which got attorney Ferguson

stispendad by the Suprenie Court'in #3811,

On p. 10, while arguing jointly the admissibility of affidavit and billing
statements, Capital One does list the entire fext of ROW 5.45.020, which'is a3
follows:

A record of an act, condition or event, shall in sofar as relevant,
Becompetentevidenca ¥ the custodian o other gualified
witness destifiss to #y Wentity and the mode of s preparation,
and it was made in the regular course of business, at or near
thetime of the ad, condition grevent, and i, in the opinjon-of

the court, the sources of information, method and time of
preparation were such 8% 1o justify s admission.

Lukashin requests the Court Yake judicial notice of the fact that the
actual ROW 5.45.020 requires “compatent evidence” to satisfy alt of the
following three prongs: 1} identification by & qualified witness; 2} baing made in
the regulay course of Business at ornear the time of act, condition of event; and
3} being.credible. Yet, Lukashin bas consistently argued that the first prong,
identification by & qualified witness, was never nigt for the voluminous alleged
copivs of billing statements | thus, neither the trigl voun nosthis Cotrt hasany

basis to sonclude that the slleged billing statements are accorate or admissibile,



absentan additional sworn attestation by & representative of Capital One, which

is not part of the record on review,

Lukashin reguests the Court take judicial notice of the fact that Capital
One was vary carsful not to mention the date of the Williares Affidavit inits
Respondent's Brief. This date, in Aprit 2018, ivorucial in understanding that it
was physically impossibie for the Williams Affidavit to satisty the first prong of
ROW. 5.45.020 for the billing statements introduced in late 2011 with the maotion
for summary judgnient, esgecially singe there was a judicial admission [RP 14,
16} that these statoments werg procured sfterthe date of the Default fudgment

hearing in November 2000, and, therefore, after the date of the Affidavit.

5. Capital One's argpuments that books and records incorporate hilling
statements and that the records were “sulficiently trustworthy to justify
admission™ are meritiess, as they are not supported by facts of this tase or by

the faw

Continuing to msintain the meritisssargument that the billing
staternents were properly admitted into svidence, onp. 10 of the Respandant’s
Briaf, Capital One asserts that: “The affidavit refers to the books and records of

Capital One, which incorporate the billine statements for the acenunt.”

{emphasis added) Capitat Une does not cite to the record, as it needs to per

HAP 10.3, tosupport the clabm that biiling statements for theaccount are

16



incorporated Into “books and records”. As MeCellough {2011} dearly showed,
the fact that something could be true Tor all sccounts {in that case, it was the
clause about attorney fees In credit tard agreemant) does not estabilish this fact
for the particular case {McCallough's credit card agreement was never
providedy. Thus, since the Willlams Affidavit does not specifically mention any

entive line of argument from the Respondent’s Brief per CR 1241

Onp. 11 of Bt Brief, Capital One miakes anather claih ansupported by a
citation 1o the record or relevant faw, stating that: “..Capital One's records on

theirface were sufficiently trustworthy to Justify admission.”

Apparent irustworthiness,, by itself, kinsufficient, per RUW 5.45.020, 1o
smake husiness recards competent evidence i the absence of proper
identification by a custodian or 3 qualified witness, so this argument fails.
Furthermare, Lukashin has identifiad a Wall Strest Journal article, in her brisfin
support of the mation for reconsideration, published the on Decembar 23,

2013, Debts Go Buad, Then It Gets Worse, available st the following URL:

hitm/fonlinewsl com/anice/SEI000142405 2970203686204 57 71 14530815313

376 . himl. This evidence serves to undermine the credibility of Capitel One's

“backs and redords”, sinoe, atcording to the article:



i wasy't the first time the company went after Hs customers for
debts that had been snuffed out in bankraptoy, even thoughthe
practive is iegal. A court-appointed auditor concluded earlier
this year that Capital One pursued 15 5300 Yerroneous claims”
seeking money previously erased by 3 bankruptey-court judge.

Furthermore, 3 very recent, August 13, 3012 front-page New York Times anticle,
Prablems Riddle Movests Collect Credit Cord Debt {available at the following

URL Bt/ fdealbook nytimes. com/2012/08/12 /problems -riddlesmoves-to-

colfert-oredit-cavd-debt/) dealt specifically with widespread problams refated to

avidence in debit-collaction cases, including "robodastimony”, falsifind gradit
card statenents, and increased size of the debis by addition of erronenis fees
and interesticosts. Also, apparently; & former assistant VB at [Pidorgan, which is
also a national bank, stated that nearly 23,000 definguent accounts had

incorrect balanges,

it is clear that the debt collection industry has certain well-recognized
problems when it comes to actually offering proof, so taking the Capital One's
records to be “sufficiently trustworthy to justify admission” without having such
records being properly identified by a sworn statement of a qualified witness is

likely to be significantly prejudicial to the opposing party.

Since Capital One was in full control of which alleged account
statements (o introduce, yet chose NOT tointroduce the complete record from

azere balance leading tothe balance alleged in‘the Affidavit, Lukashinor the

i8



triasl court would have no way of knowing whether the allegad balance had
anything to dowith the actual amount owed, even assuming for the momaent
that Capital Une met ity burden of grodot asito the assent and personat

atknowledgement of the ascount.

Thus, the trial cowrperved when admitting the coples of alteged hilling
statements into evidence, as thereguiraments of ROW 545020 have not been

satisfind,

§. Referances tn spexific charges and/or online ACK pavments allegedly made
by Lukashin are improper, singe the alleged billing statementy were nat
propavly identified per RCW 5.43.020 anyd thus should be deemed

inadmissible;

Respondent’s Brief refers to several specific chargss {8 plane ticket and
acarrental, on p. 2 and p. 4, for example) as wall as “onling ACH payroents
heing roade by Lukashin on the account for several years” {p. 111 However,
since the alleged business recordy were not praperly identifisd per
RUW 5.45.020 and thus inadmissible, this Cowrt should dissegard or stribesach
references, Furthermore; the slleged "ACH paymants” are just a notation ~ the
record contains no evidence that it was Lukashin who made these payments or
that these paymenis were actdally made [Bince the business recordsiwere not

properly identified and thus inadmissible}. in addition, Ryan {2011) dearly held

18



that bare notations of slleged pavments would not be sufficient, sinee this

dogsi't provide specific paviment infermation (bt a case where therawerte

cancelled checks was easily distinguished).

7. bukashin has not submitted any affidavits; yot, she wasnot regquired to, as
Capital One has not met its burden under CR 568{e} and/or Bridges/Ryan

standard.

Cagital One correctly notes that Lukashin has not submitted amy
affidavivs. Rowever, Ms: Gurule, the author.of Capltal Dne's Respondent’s Brief,
is also listed as ant attorney for respondent in the Cltlbank v Byon {2011) case,

so sheshould be eminently aware that the Syas gount held:

“we conciude that the rule of Bridges applies to the adenuacy
ofthe bank’s Initial proot of assenttothecardholdey
agreement, and'does not depend on the nature of the
purported cardholder’s responss, See Seven Gables, 16
Wash.dd 1, 13,721 £.24 1 {nonmoving party s duty fo respond
with specific factual dlaims arlses onge moving party has
progdused adeguate affidayits).”

bnd

As for the supposed proof that Ryan made payments on the
account, however, it is clear from Bridges that the bare notation
-of suppoesed paymentson the gccpunt staterments Citibank
provided is not sufficient: The manthly account statementsin
Briclges simitarly listed paymerzi& purportedly made pnthe
account but were st sufficlent to prove the defendants’
personal acknowledgment of the debt inthe absence of
cancellad chacks or similar materials”

20



As Lukashin has condusively shown that the alleged billing statementis
were pot propely identified pursuant to ROW 5.45.020 and thus ihadmissible,

it's clear that Capital One fell very short of meeting the 8ridges/Ryen standard.

Ravigwing Scidges and 8yon apinions, bath of these cases invluded
affidavits from bank em piayees‘{th reg different emp%_qy‘aeﬁ in Bridges and one
smployee in Ryan), plus additional documents, inclading an unsigned credit card
agreament.and some account statements/records attached to affidavits. Note

that in Bridges, the bank’s affidavitapparently contained a statement that “the

attached acoount records wers true and correct copies made inthe ordinany

course of business” {erephasis added] ~ an attestation that has been glaringly

missing in the instant gction regarding the copies of slleged billing statements,

Capital One also avgues that Lukashin has not submitted an affidavit

“denving that she made purchases on the credit card acomunt” or "denving that

"

she made payments ohrthe credit card acoounds” or “explaining that the amount

owed is incorrect™ or “stating that the amourt owed was paid in full”
{Respondent’s Brief, p. 13). However, this s the same flawad argument that the
Court of Appaals, Division §, has rejected in Ryan {2011}
“Citihank first contands that Bridges is Himited to circumstances
whare the alleged cardholder specifically and affirmativaly
denies any useof the card o it miaterials responding to a

motion forsummary judgment, Citibank cites ne language from
Bridges stpporting thiv interpretation of its holding, but argues



that such a limitation should be Implied frony the facts in
Bridges. The problem with:this argument, Rowever, Bihat tis
not supparted by the fadts as set fortl in the Bridges opinian:
White Citibank asserts, withoot ditation, that the defendants in
Bridges specificatly denied useof the credit card intheir
responsive materials, theaotual language of the opinion
described the defendants’ materifals as consisting of the same
type ol arguments oriticiting the bank’s proof as Ryvan presemted
inthis casa”

As tothe LR 5b{e) requirements, Capital One again sesms tohave
provided a misleading citation to the “relevant part” of the courtrule on p. § of
the REespondemnt’s Briel, The very next sehtence in CR 56{a), whith was omittad
by Ms. Gursle, Capital Onelscounsel, states:

“Sworn or certified coples of oll papers or parts thergof referred

to inan affidavit shall be sttached thereto or served therewith.”
femphasis added)

Capital One does not dispute, as it cannot, that the "Customer
Agregment” referred to by the Willidras Affidavit was NOT attached to the
Affidavit, Yet, it sargues, while not supporting s argument with any tegal
authority whatsoever or ciling to the record on review that “all of the matarial
terms of the customer agreement werg indluded in Ms Williams affidavit and
the billing statements.” [Respondent’s Brief, p. 9], ostensibly urging this Court 1o
consider the Affidavit Bself and the alleged billing stalements tobe a
“substitute” for the Custorner Agregment, This argamend falls for s number of

Feasing,
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Firstof all, without knowing what the "Castomer Agreement” was, #
winld be impossible for the Court or anyone 1o verify if that stetement wiag
frug.

Second of all it seams that the counsel is testifying here, which is not
appropriate. Even if the admissible evidence contained a sworn statement
about “all of the material terms”, Capital One would still not meet the
reguirement of UR 56{e), since the world "shall” is traditionally takento mean
“must’. No "Customer Agreement” mentioned in the Affidavit - no compliance
with CR 56{e} requirement as written. The trial cournt dearly erred when it did
not require Capital Oneto stricthe comply with 8 56le}, and this way prajudicial
i Lukashin, since one of the tundamantal factors In salecting a litigation

strategy wis the relianoe g the “rules of the game” Baing enforced,

Third, as previonsly shown by Lukashin, alleged coples of bifling
statemnents are not adrmissitle; thus, any alleged terms and conditions

contained therginshould be disregarded by this Court.

Faurtly, the Court of Appeals for the 97 Circuit rejected a similar
argument in McCollough (3011), where the law firm sought attorney feeson the
basizof an alleged agreement when the Mclollough-spedificagreemnent was
never provided:

"Before the district court, JRL presented @ cradit card
agrestent purportediy belonging to Mclollough. SR now
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admits that the agreement was not Mclollough's and does not
contest the district court’s exclusion of the evidence.

IBL contends that it presented svidence that aftomey's fegsarg
permitted under all cardmember agreements, aven if it was not
ahle to obtain MoCollough's specific agresment. JRL argues that
its fatture to produce a cardmember agreament applicable to
MeColtough was not fatal, and that the issue should have gone
tothejury for its determingtion as:to whether MoeCallough's
agreement contained such a provision.

{7{The district court corrently concluded that IRL failed to meet
its burden to show a ganuine issue for trial becauss it presenied
no admissible svidence of & comtract authorizing a fes award”

To summarize, Capital One does not dispute that s copy of the
“Customer Agreament” mentionad in'the Williams Affidavit was nevergrovided,
and its argiment that i should not be reguired oo provide 3 copyof the
CustomerAgresmant falls in ronsideration of the plain meaning of the word
"shall” as used in CR 56{e}. In fact, Lukashin belicves and therefore asserts that
this garticilar argument of Capital One & frivolous and should be stricken from
the Respondent's Brief.per CR-1Z{), and that Capital One and/or Ms. Guryle

should be sanctioned ander (R 11,

8. Al of Lokashin’smotions for sanctions may be reviewed by this Court.

Capital One addressed only the CR 56{g} motion andthe first TR 11
maotion for sanchions by Lakashin i its Brief, arguing that the formeris not
appeatable {p. 3}, while ¢iting 1o the record that the trial court has not find any

reasan to impose R 11 sanctions. However, in Teter v, Deck {2012}, our
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Suprerne Court held that, affer discussing the four. Alcos oriteria fora cowrt to
proparly glantanew trish "t wiould be pherous 10 reguire a party to also move
for mistrial to preserve a daim for srror based on misconduat”. In a similar vein,
e the instant action, “{1} the copduct complained of is misconduat, {2} the
rolaconduct is prejudicial, (3} the moving party objacted to the misconduct ...,
and {4} the misconduct was not sured by the court’s iﬁstzmctians. 140 wih. 2d at
539 {Teter v. Deck 2012}, portion omitted). Since the four Alcoa criteria would
be met were this Court to find, as i should, any prejudicial misconduct by
Capital Ooe o s tounsel during the trial court proceedings, summaty

judgment should hevacated and case rem anded back to the Superior Court,

Furthermore, per RAP 2.2{a} it seems that none of the decsions of the
trial court refated Yo sanctions were appealable divectiy to thiX Cowrt, and 1 ig
hecause of Capital One’s misvonduct{not originally. mailing the summary
judgment motion 1o the correct address; altn, was thisre 8 dity to notify the
court-that theservice By miall dith not soti § Suttell & Hammer reteived the
“returniservice” it requests on the envelopes with s fogo | that the original M&
date of December 02, 2011 {when £R 56{gl motion was heard! was re-noted to
U1/06/2012, moving that decision oulside the 30-day period Caphtal One refers
1o, Moreover, sndet RAR 912, b deidingsummarny jidgrent; this Cotirt may

address all evidence and issues called tothe attention of the trial court.



9. Reference to the Plumb case during oral arguments was inappropriate,

prejudicial, and misteading

in it Brief, Capital One fafled to address the Plumb cage iksues falsed in
the Appetiant’s Briet. This Court, during June 28, 2017 oral argumants for Case
No. 420783, In Re Estate of Capps, dearly indicated {at around 5:37-5:39 time
indes of the recording) regarding use of a legal reference, that,

“Hf yau did not serve the opposing counsel with it, you ¢an't
argue i, butyou can file a statentent of additional authoritiss
fater”

Ax fs clear from Lukashin's afguments in motions filed subsequent 1o
danyary 06, 2012, Plumb case was easi%_y-ﬁistinguisﬁabie_, and could have been
effactively addressed by Lukashin in open court; but onlyif Capital One provided
advance notice # inténded to argue it. Thus, the trial court erred when it
overrided an explicht objection {RP 23] sllowing Mr. Fliler 1o drgue 3 case wWithout
providing advance notics to Lukashin, and it was certainly misleading (Flumb is
easity distinguishable} and prejudicial to Lukashin, as shewas not provided with

a meaningful opportunity to respond to this reasoning,
18 Onee misconduct is found, sanctions must be fmposed.

Both Fisons {1993}, which Capital One cites inits brief in the standard of
review section, and Effer {2010}, which Lukashin brought to the trial court’s

attention, support the claim that sanctions must be imposed if reguisite findings



are made. lukashin assigns errorte the trial court’s refusal to find misconduct
on maltiple socasions (M Filed's plagiarizing from the Phemb opinian while not
jdentifying the source and thus precluding Lukashin from being able to prepare
arebuttal, arguing that the dated affidavit properiy identified alleged business
records, #ted, and respectﬁsiiy requests that this Court reverse the appropriate
decistons by the trisl court, make & finding of prisconduct and remand these

issues back 1o the trisl court for imposition of appropriate sanctions:

13. This Coury should use s power under CIC 2,15 10 Inform the appropriate

authority regarding the conduct of both Mr, Filer and Ms. Gurule.

Lukachin hasglready argaed that My Filer vommitied muktiple
viglations of RPCs in her filihgs with the trial court. I addition; Lukashin has
shown above that Ms. Gurude have liksly committed violations of RRC
fspecificatiy REC B.a{c) and {d)} by selectively guoting and purposefully omitting
relevant authority ~ which our Supreme Cowrt deemed a vickation of RPC i
Ferguson {2011} as wellas RRC 31,33, 3.4, and 4.1 by advancing what
Lukashin believes are meritless srguments and making Tactual statements

unsuppostad by'the record.

Furthermore, MS. Gurule signed Capital One's Motion for Summary
Judgment [CR47-148] on October 24, 2011, which motion contained & vopy of

the Affidavit purporting to properly identify the allaged business records; the



motion also sought “interest thereon at the rate of 26.1000% per annum” [CP
&7, which Capital One, inthe absence of a contract, was not entitled to; as well
a¢ falfed to disclate directiyadunrss fegal authority o the Legsl Authofity
section [P 48, at 10~11], which would be sither Bridges or Ryon inthis case,

contrary 1o RPC3.3{a)3) reqﬁi rement:

12, Justice is ity Jeopardy in Washington for wnrepresented tigants in civil
cases; such Hitigants would have no chance at all of having their matters fairly

heard i misconduct by opposing attomeys is tolerated,

On dune 15, the day after Lakashin mailed her Appellant’s Brief owr
Supreme Court filed its Order Mo I5700-8-1008 regarding the adoption of naw
APR 28 t0 address wall-known problem, stating, in part:

Dar adversarial cied lopal syster s complex, s unaffordable not onlyto low
incohse people, but, as the 2003 Clvil Lagal Neads Study documented, moderate

income people as well. 1.1 Every day across this state, thousands of

worepresented {pro sel individuals seek 1o rasolve important legal matisrs in
gurcourts. Many of these are jow income people who seek but cannot oblain
help from an overtaxed, underdunded civil lagal aid systermn, Many others are

; ing market vates for legal services are

adverse party is represented. (portions omitted. amphasis added)

As Lukashin argued in her Appeliant’s Brief, it does not make financial
sanse foran idividualto secure services of anvattorney to defend against

“seall clalms” cases like the instant action, sinve the legal fees such individual
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would be expected to pay independent of the outcome of the case {perthe
"Eroavicadn Rule’} are comparable 1o or sieen highet than the amount of the
claim, and debt collectors know this, Thus, & prosse Jitigant in g “small daims”
debt collection action would realistically only have the choice of either
conceding the case or defending it on her own. This puts such an individual "at a
decided disadvantage™ id., and since the Supreme Court did not mention
misconduct, the disadvantages it referred to ssems 1o come solaly from lagk of

anderstanding of the law and proper procedures,

in the instant action, Lukashin vigorously defended thetase, pointing
out fegat reqiirements and allegad miscunduct by the opposing party/counsel,
only being able 1o get S1504n compensation from Capital One for continuing
status conferences without notification to Lukashin, ‘as wel! as redorce the
alfeged debt by about a third compared to the amount listed in the Affidavit and
the Motion for Summary Judgment, at g price of spending an inordinste amount
of fime learning the rules and relevant legal authority, composing and filing
various documents, and 5o on, Yet, she did get » judgment entered againat her,
despite a multtude of problens and instances o misconduct that she brought

to the attention of the risl rourt.

Singe up 1o 35% of such collection cases end up with a default
Judgment, according to the New York Times article, how many individuals sued

in Washington for the debts they allegedly owe to parties tepresented by
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attarneays have judgments enterad inthe amounts that they do not actually
pwa, based o8 insuificlent or incomplete records? How many others whodo
gppeacinthelr actions have no chance at all, even if they doehave valid daims or
defenses? This Count has an oppertunity to clearly state that misconduct against
prose parties shall not be tolerated and that it shall bear idemtical finangasl
consequencas {at the very least] as the misconduct against parties represented
by tounsel.
D CONCLUSION

Lukashin has addressed key claims and contentions raised by Capital
Oanein ity Briel, showing that they sre without merit; this, LuKashin réspectiuily
requests that this Court strike the Respondent’s Brief and award Lukashinterms
in the amount of $500 ov as determined by this Court for having to respond to
the meritfess Brigh Lukashin fucther respectiully requests all of the relief prayed
for in the Appellant’s Brief, incurporated herein by reference iy addition,
Lukashin respectfully requests that this Court use Rs powerunder CIC 2. 15 m
inform an appropriste disciplinary guthority shoold i find misconduct aod

should the misconduct identified warrant it

HMeather F Lukashin, pro e Appellant

3007 French Rd MW, Olympila, WA 98502
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