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1L INTRODUCTION

This is a simple collection case in which the defendant Heather
Lukashin (hereafter “Lukashin™), sceks 1o avold paving & oredit vard deby
‘that she ineurred. Lukashin hag never denied the fact that she applisd for,
received, used, and made payments on a credit card accownt issued by
plaintff Capital Oope Bank (USA), NA. (hereafter “Capital One™. In the
defendant’s answer to the plaintiffs complaint, Lukashin admined 1o
having the eredit card account ending in 8703, Lukashin did not sebmit a
comtravening affidavit o the tral court in response fo Capital One's
Motion for Summary Judgment.

Lukashin now claims that the tial court erred In determining
whether genuine issues of materdal fact existed, sud that the trial court
atred in admitting evidence.  As recognized by the irial court, Capital
One's evidence was adnussible and clearly showsed that Lukashin exmered
into a credit card agreament with Capital Oneand that Lubashin was Hable
for the debt that she incwred. The trial cowt found that Lukashin's
admission of having the credit card account af issue was enough for the
plaintiff to make a prima facie case of Hability, As a result, judgment was

entered against the defendant. Capital One respectfully requests that this
Court allirm the judgment that was entered On January 6, 2012,

1L STATEMENT OF THE CARE

Capital One issued Lukashin a credit vard account snding in 8703,

(P 47-48. Lukashin used the eredit card fo make purchases for goods and



services, CPR 47-138. Notably, Lukashin purchased a roundisp airplane

Cf'/

ticket to Moscow in Lukashin’s own name. CP 53.34,  Likewise,
Lukashin purchased a rental car under Lukashin's own name. OF 9384,
Lukashin made consistent onling ACH payments op the credit card
aceount.  CF 47-138. Lukashin subsequently defaulted by ceasing to
make payments on the vredit card accownt and was indebted to Capital
One, as of Mareh 27, 2010, in the antount of 83,309,113, (P 4748

Cm April 20, 2010, Lukashin was served with 2 summons and
complaint for the amount due and owing to Capital One. CR7-11,24, On
October 18, 2010, Capital One filed the sunumons and complaint with the
Thurston County Superior Court. CP 7211, On Qutober 27, 2010, Capital
One filed a motion for defanlt judement, setting a hesting date for
Novemibir 19, 2010, CF 123-13, 16-23.  On November 19, 2010,
Lukashin filed her answer to the complaint, and the motion for delault
Judgment was stricken.  OP 35, 26-30. In Lukeshin's snswer to the
complaint, Lukashin admitted to having a Capital One eredit card sccount
eading in $703. P 2630,

Cn October 27, 2011, Capital One filed 8 motion for sunumary
Judgment, setting a bearing date for December 2, 2011, CP 39-40, 43138,
On November 22, 2011, Lokashin filed g motion o strike or deny

plaintiffs motion R spromary judgment because the motion had been

Ho



sent to Lukashin's old address. CP 142-143. In respense to Lukashin's
motion, Capital One re-noted the motion for summagy judgment, setting a
aew hearing date for Japuary 6, 2012, CPF 331 On November 23, 2011,
Lukashin filed a motion 10 sanction plaintifl for TR 58{g) violation, and
set the hearing for December 2, 2011, CP 144-148. The trinl cowrt denied
Lukashin's motion for sanctions for an alleged violation of CR S&{g) and
ruled that, ¥1 don’t think there iy sufficient material here for sanctions, and
so 1 find that no sanction is, but to compensate Tor failure 1o appear for the
scheduling conference.” RE 12, December 2, 2011, It should be noted
that Lukashin seeks o include this ruling on December 2, 2011, tn the
instant appeal; but the notice of appeal was Hled on February 22, 2012,
which is more than thirly (30) days after this raling cccurred, thus the
December 2, 2011, ruling as to Dakashin's motion for sanctions under CR
S6(g), is not appealable. (P 389-398,

Capital One’s motion for summary jndgment was supported by the
affidavit of Jamic Willisms, an avthorized sgemt of Capital One, whe
declared under the penalty of perjury that Lukashin owed the debt of
$3.309.1% fo Capital One. CP 4748, Also supporiing the motion for
sumnmary judgoiest were hilling  siatoments  with closing dates for
September 17, 2006, through November 34, J008. CP 49-138. The

billing statements show detailed and itemized wsage of the acoout by

%)



Lukashin, CP 49138, In particular, the billing statements show that
Lukashin bought hersell 2 roundtrip alrplane ticket o Moscow w2006,
and that Lukashin bought herself o rental car in 2007, CP 33-34, 93.084,
The billing stalements also show that Lokashin made consistent unhine
ACH payments on the credit card account for several years, UF 48138,
On December 19, 2011, Lukashin filed her response to plalntiffs
motion for summary judgment, CP 292-287. Lukashin’s respons alleged
that Capits! One had not provided admissible evidence vnder Bridges.
Ryag, or RCW 343,020, to support Capital Gne’s motion for summary
Judgment. CP 292-297. On December 30, 2011, Capital One filed fis
reply in support of sumumary judgment ssserting that Capital One's
affidavit satisfied the requiremients of RCW 5.45.020, that Capital One

had met its burden under Bridees and Ryan, snd that Lukashin had failed

to submit a confravening affidavit. CP 307-310.

Oy January 6, 20172, the Honorable Iudge Christine Pomeroy heard
argument on Capital One’s motion for summary judgment. OF 331
Lukashin argued that Capital One had not properly supported s claim

-~

under Bridpes, Ryan, and RCW 5,453,020, and Lokashin requested that the
court dismiss the case and award sanctions against Capital One’s counsel,

RP 25-40, January 6, 2012 Capital One argued that it met the Bridges

standard for summary judgment because in Lukashin's answer o the



complaint Lukashin acknowledged having a Capital One credit card
account snding in 8703, and that Capital One had shown detatled and
stemized usage of the account by providing years of billing statements,

RP 41-42, Jaonuary 6, 2012, Capital One also srgued that Lukashin had

Capital One. RP 48-49, January &, 2012,

Idge Pomeroy pranted Capital One's motion for sumimary
judgment and denjed Lukashin's motion to dismaiss and Lukashin’s motion
for CR 11 sanctions, RP 49-52, January 6, 2012, Judge Pomeroy held
that Capital Ope bad met the Bridges standard, and she made the
following ruling:

Bridoes says that it can be the billing statement, can be the
payments. We do not have 8 signed alleged contract here

and 50 we rely on other things that Bridges tells us about
Whether or not there's admission, what are the detailed
billings, what are the g}d\xmemx 1 find sufficient evidence
to grant supumary judzment in the amount of $2,058.44,
RP S, Janary 6, 2012,
On Janoary 13,2012, Lokashin filed g motion for reconsideration
and set the hearing for Jamuary 27, 2002, CPF 343-346. The cowt heand
oral argument and the motion for reconsideration was denied because

Judge Pameroy found that the Bridees standard had been met because

Lukashin admitted to having the credit card account in her answer to the

Ly



complaint. CP 386-387, RP 64-65, January 27, 2012, Judge Pomeroy
explatned ber ruling as follows:

{ am not going to reconsider, In the answer, if you'l look to
the answer o the complaing, there Is an admission and that
pegates the situation. That is very important in this case, and
if the court of appeals is looking at this case, | tell them,
look o the answer. The answer is an admission as to having
this account with these four last digits. When vou look 1o
the answer, having an admission, that negates certain
situations, Um not going © s:emns;der; 1 stand by my
decision. I think it iy correet, bt 1 could be wrong, And i1
am wrong, the court of appealy will tell me.

RP 64-65, January 27, 2012, Lukashin subsequently filed this appeal on

Febroary 22, 2012, CP389.398,

1L ARGUMENT

A. ISSUES ON APPEAL

1. Whather the trigl court erred in admitting Capital One's
affidavit and billing statements into evidence.

2. Whether the trial court properly gramed summary
judgment,

3. Whether the trigl court erred in denying Luokastun's motion
for sanetions,

B. STANDARD OF REVIEW
Lo ADMISSIBILITY OF EVIDERCE

A trial counrt’s decision to admit evidence iz reviewed for g

manifest abuse of discretion. §

Vi 2d 244, 258 (1995)

Siate v, Ziegler, 114 Wn2d 333, 338 {1990). A tial court abuses its




dizeretion whan it bases ity decision on unreasonable or untenable

grounds.  Dix v ICT Group Ine,. 160 Wnld 826, 8§33 {2007} {citing

Wash, State Physicians Tos, Excho & Ass’n v, Fisong Corp., Wn2d 299,

339 {19930,
2. GRANTING OF SUMMARY JUDGMENT
An appeliste couwrt engages in g de nove review of a ruling granting
surnpnary judpment, engaging in the same inguiry as the trial court.

Lybbert v, Grant County. 141 Wn,2d 29, 34 (2000), Summary judgment

is properly granted when the pleadings, affidavits, depositions, and
admissions on file demonsirate that there 13 no genuine issue of material
fact and that the moving party s entitied to swamary judpment as a matier

of faw, CR $6{c), Hulching v, 1001 Fowth Ave. Assoes., 116 Wn2d 217

(1991} An appellate court may affiom an order granting sununary

judgment on any basis supported by the record. Trock Ins BExchange v,

Yanpurt Homes, Ing, 147 Wa 2d 731 {2002}

3. DENIAL OF RANCTIONS
A trial court’s deciston denving or pranting CR 11 sanctions is

reviewed only for an sbuse of discretion. Wash, Siate Phvsicians lns,

Exch, & Ass’n v, Fisons Corp. Wn2d 299, 33839 {1993), Abuse of

diseretion occurs when an order is manifestly wyweasonable or based on

untenable grounds. Id, a8t 339,



<. AMALYSIS

1. ADMISKION OF PLAINTIFF'S EVIDENCE WaS
NOT AN ABUSE OF DMSCRETION

This Court must review the admission of evidence and affidavits
under an abuse of discretion standard.  Trial courts have considerable
discretion in admitting and excloding evidence.  Under the hoarsay
sxception for business reconds, ROW 3.45.020 expressly states that the
trial court may take into consideration any records that, ... v the opinion
of the cowt, the sources of information, method and time of preparation
were such as 10 Justify [the record’s] admission.” Capital Ong’s svidence
is admissible nader ROW 543,020 as 2 business record exception 1o the
hearsay rule.

Lukashin argues that Capital One’s evidence does not comply with

36{e) or ROW 3.45.020, Itis clear Trom the record that the trigl cowrt
took Lukashin's evidentiary arguments into consideration and found that
Capital One’s evidence was admissible. Lukashin's evidentiary objections
were argued ad nasewnm in Lukashin’s toieling and during oral argument.
By ruling against Luksshin and en_terimg swmnary judgment i favor of

Captial One, 1t is olear that the trigl coonl overruled Lukashin®s evidentiary
ohjections. There is nothing in the record 1o suggest that hudge Pomeroy's

ruling was an abuse of discretion,

8



Capital One’s atfidavit was admissible under CR 36{¢). CR 56(c)
reads in relevant part:

Supporting and opposing affidavits shall be made on

personal knowledge, shall set forth such facts as would be

admissible in evidenve, and shall show affirmatively that

the affiant i competent 1o mami} to the maters ammd

therein,
CR $8(e). The affidavil of Jamie Williams satisfies these roquirements, as
the affidavit states that Mg, Williams is competent to muake the affidavit
-and that she is familiar with the manner and method in which Capital (ne
maintains its normal business books and records, ncluding the compuer
records of the Capital One account ending in 8703, CP 4748 The
affidavit further states that Capital Que's books and records show that
Lukashin opened an account, that Capital One issued a credit card o
Lukashin ending in 8703, that the credit card was used to Obtain goods and
serviees, and that Lakashin treached the customer agreement. €P 47-48,
Lukashin claims that the affidavit was not admissible because it referenved
the customer agreement, but thet the custower agreement was not
attached, However, all of the material torms of the customer agreoment
were included in Ms. Williams affidavit and the billing statements:. By
entering summary judgment in favor of Capital One, and by welying on the
Capital One affidavit, the tdal cowt overruled Lukashin's evidentiary

objection, RP S0-31, January 6, 2012, Lukashin has failed 1o put forth

9



any facts or legal arguments that would show this reling o be an abuse of
diseretion.

Capital One’s affidavit and bilhing statements were adwmissible
under ROW 545020, The requirements for admitiing basiness record$ as
evidence are set oul in ROW 545,020 as follovwes:

A revord of an act, condition or gvent, shall in so far as

relevant, be competent evidence if the custodian or other

qualified witness testifies to s identity and the mode of its
preparation, and i it was made in the reguler course of
business, st or near the tme of the act, condition or event,

and i, in the opinion of the court, the sources of

information, wmethod and tme of preparation were such as

o justify s admission
ROW 5.45.020. The custodian of records or other qualified witness must
testify to the following: (1) the record’s wlentity, () ity moede of
preparation, (3) i it was made in the regular course of business, and (43 1
At way anade af or near the time of the acl, condiion or event, The
Williams affidavit identifies the records as being the books and records of
Capital One, including computer eeords of defaulted socounts. TP 4748,
The athidavil swears that the records are made by a computer or ather
similar digital means, The aflidevit swears that the records are made in
the course of regularly conducted business aclivity: Finally, the affidavit
cites that the records were made at or near the time of the events that they

purporn to deseribe occwred, The atfidavit refers o the books and records

of Capilal Ong, which incorporate the billing staiements for the account.

10



Thus, the affidavit and the billing statements satisfy the requirements of
ROW 5,458,020, und the affidavit and the billing statements were properly
admifted as evidence by the trial court: Again, Lukashin has failed ©
show that there was an abuse of discretion.

Similarly, Capital One’s records on thelr faee were sulficiently
trustworthy to justify admission. The records were prepared by national
bank which is extensively regulated by the Comptrolier of Curreney and
federal law and regulations that dictate the formatfing appearance and
information contained on monthly billing statements.  In addition, the
Federal Fair Credit Billing Act, 15 US.C, §§ 1666-1666) pives
constmer specific rights to dispute tncorrect wnformation thal appears on
the consumer’s monthly billing statements 0 insure that the information
on the account statements dre aceurate.

Lukashin’s account had a history of statements that showed ouling
ACH payments being made by Lokashin on the account for several years.
Lukashin never offered sny affidavits in opposition 1o the hidling
statements. The affidavit of Jamie Willlams and the billing statements
cstablish an uncontroverted basis for the trigd cowrt granting sunmmary
judgment. The documents were properly admitied and the frial court

conld place whatever weight the trial cowt desmed  appropriate.

11



Admitting the affidavit and the hilling statements was not an abuse of
digoretion, and the summary judgment should be affirmed.
2. SUMMARY JUDGMENT 15 APPROPRIATE AS A
MATTER OF LAW BECAUSE THERE ARE NO
GENUINE ISSUES OF MATERIAL FACUT

Summary hudgment is appropriate if there ars no genuine issuss of
material fact and the moving party is entitled to ju{igmem as a maiter of
taw. CR 36{c), Pursuantto CR 36(c), an adverse parly “may not rest upon
the mere allegations or dentals of his pleading, but his response, by affidavits
or as otherwise provided in this Rule, mwust set forth specific facts showing
that there is 2 genuine tssue for sl CR 58{e) {(emphasis added). Lokashin
hag faled to put forth any affidavits that set torth specific facls showing that
there is @ gennine issue for trial,

In' support of ity motion for summary fudgment, Capital Ope
submitfed the affidavit of Jamie Willams {hereafter “Williams™), an
authorized agent of Capital One, who declared under the penslty of
perjury that Lukashin owed the debt of $3,309.13 to Capital One, CP 47-
48.  Also supporting the motion for summury judgment were billing
staternents with closing dates for September 17, 2006, through Noventber
24, 2008, showing that Lukashin made cousistent purchases aod payments
on the credit card account, CF 49138, In particular, Lukashin purchased

a roundivip airplage ticked 1o Moscow in Lukashin's own pame, and



Lukashin purchased a remtal var under her name. P 33-34, 83.-94.
Lukashin also made consistent onling ACH pavihents on the credit vard
acgount, P 47-138.

Lukashin has not submitted an affidavit denving that she was' the
folder of this Capital One credit card account. In faet, in Lukashin’s
answer to the complaint, Lukashin admitted to having & Capital One credit
card account snding in 8703, CP 26-30. Luksshin has not submitted an
affidavit denyving that she made purchases on the credit card account.
Lukashin has not submitted an affidavit deoving that she made payments
on the eredit card acgount. Lukashin bas not submitted sy affidavits
explaining that the amount owed is Incorrect. Lukashin has not submitted
any affidavits stating that the amount owed was paid in full.

Lukashin slleges that Capital One bag not met the sonwvary

Judgment standard as set forth in Bridees and Ryan. 1o Bridges. this Courl

ruled thet the bank had to show that the Defendant had mutually assented to
the oredit vard agresment and personally acknowledged the account.

Discover Bank v, Bridees, 154 W, App. 722, 727 (2010)  The Court rulsd

that personal acknowledgement of the sccount could be proven through a
signed agreement between the parties, through copies of checks or electronie
payments, through detailed ftemized proof of the card’s usage, or through

other evidencs of the Defendant’s personal acknowledgement of the account.



Idoat 727728, In Citbaok v, Byan the Court of Appeals Division [

refterated these ways that the hank can show the Defondant’s personal

acknowledgement of the credit card account. Citibank v, Ryan, 160 Wa

App. 286, 204 (20113,

o statenenis on the secount

p

Here, Capital One has provided all hithn
from September 17, 2006, through November 24, 2008, showing that
Lukashin made consistent purchases and payments on the credit cand
account, CF 49-138, Those billing stitempnts show all purchases and
payments made on the account. duwking that peried, including a roundirip
afrplane ticket to Moscow in Lukashins pame and g rental car in
Lukashin's name. OF 33-54, 93-94. The billing statements also show that
Lukashin made continnous online ACH payments on the account throughont
thase years, CP 49-138,

in combination with Lukashin’s admission that she had & Capitgl
One account ending in 8703, CP 26-30, Capital One has clearly provided 8
detailed and ltemized usage of the account to show Lukashin's personal
acknowiedgement of the account.  Funher, Capital One has shown
Lukashin’s personal acknowledgement of the accownt by providing a billing
statenent where Lukashin porchased 2 rovndivip alrplane ticket for herself]
and a billing statement where Lukashin purchased 8 rental ver for herselfl

CP 33.54, 93-9%4, Thus, Capital One has proven assent to the credit card



sgrecment purssant to the susvoary judgment standard as set forth

Bridpes and Ryan.  Because Lukashin has not provided sny ovidence in

contradiction 1o that provided by the Plaintiff, a8 requived by CR 56, there
are 1o issues of material fact and Summary Judgment is appropeiate. Capital
Ce’s motion for suvanary judgnient was proper and should be affirmed.

3. DENIAL OF DEFENDANT'S MOTION FOR
SANCTIONS WAS NOT AN ABUSE OF
DISURETION

The trial court is given deference on decisivns regarding CR 11
sanctions hecapse the tial judge has personal contact with the attorneys

and the case. Miller v, Badgley, 31 Wa. App. 285, 300 (1988). Here,

Lukashin argues that the frial cowrt erred in denying Lukashin's motions
for sanctions,  The court denied Lukashin’s motion for CR 11 sanctions,
stating, “There are po ncidents here of violation of the Civil Raole 11,
absolutely sone, T will not grant any CR 11 sanctions, so P'H deal with
that.” RP 4950, Janvary 6, 2012 (cmphasis added}. There is no evidence
in the record that the twial court shused its discretion in denying
Lukashin’s motion for CR 11 sanctions. Because the tiad comt should be
given deference on decisions regarding CR 11 sanctions, the trial count’s

ruling on this issue should be affirmed.



IV, CONCLUSION

The decision of the trigl coudt in admitting evidence info the record
and granting Semmary Judgment on Capital One’s clatm should be affirmed.
Capital One respectfully requests that this Cowrt affirm the judgment that

was entered on fanuary 6, 2012,

Dated this {8 day of July. 2012
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Attorneys for Respondent
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