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1. ISSUES PERTAINING To RESPONDENT'SASSIGNMENTS

OF ERROR ON CROSS APPEAL

1 Are charging documents and jury instructions part of the
conviction" for the purposes of determining whether or not a
conviction is "invalid on its face," when the constitutional
infirmity is apparent from the face of those documents?

2. Did the trial court correctly rule that Thomas Floyd's 1972
robbery conviction was not a strike offense, where the
conviction is constitutionally invalid on its face and is nol
comparable to a current most serious offense?

3. Did the trial court correctly rule that Thomas Floyd's 1972
assault conviction was not a strike offense, where the
conviction is not comparable to a current most serious
offense?

111 1 1 ! 13113 1

lIIII;lIIIIJIr;

l ; lll 1111;;;lil !liiiil
I

11MMIM

M=* Fulmr4r; a1=0I

consider a prior conviction that is constitutionally invalid on its face.
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Constitutionally invalid on its face" means a conviction which
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Wn. App. 370, 375, 20 P.3d 430 (
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did here, then the conviction is not "invalid on its face." (MMOM

Resp. at 22-23). The State construes the terms "conviction" ani.

the face of the "conviction," not the face of the `JMERM*

sentence." See Ammons, 105 Wn.2d at 187-88. Thus, a
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conviction has been interpreted to include documents signed as
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included the Information, and saw that the date of the offense as

10 ''! 111 mm

J i J J I J  I I J J I  J I  J  J J J  I  J I I I * 

I  
1

111

ffi* 10

Is

date the charges were filed. 141 Wn.2d 342, 354, 5 P.3d 1240
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And in State v. Herzog, the documents of a prior Wesi
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constitutional dimensions, the conviction was facially invalid. 48
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dimensions. Those cases can be distinguished from other cases in
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Furthermore, in all three cases the appellate courts

approved of the trial court's consideration of documents other than

just the Judgment and Sentence. And in Thompson an4
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charges to which a defendant must answer. No additional
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information is required to understand what the words and text on

jury instruction to argue that a prior conviction was faciallA

unconstitutional. 105 Wn.2d at 189. The Court rejected the
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assertion, neither the Ammons Court nor the subsequen)
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invalid. See State v. McCarty, 140 Wn.2d 420, 998 P.2d 296
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did not need to go beyond the documents to make that

determination. The trial court therefore correctly held that this
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comparable to a current most serious offense. RCW

felony offense in effect prior to December 2, 1993, that 2
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The State wrongly asserts that Floyd's 1972 robbery
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noted that the 1974 second degree robbery statute was
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how to conduct a comparability analysis, and only engaged in a
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very cursory analysis of whether the former and current seconi

Failey unlawfully and feloniously "[took] personal
property from the person or in the presence of Jack
Dean Pruitt, against his will or by means of force or
violence or fear of immediate injury to his person.

165 Wn.2d at 677-78. This language resembles that used to

That Floyd] unlawfully and feloniously, while arme
with a pist4,- [did] take personal property from the
person or in the presence of John Edward Noland, the
owner thereof, against his will or by means of force or
violence or fear of immediate injury to his person.

fall under the umbrella of a current second degree robbery.
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Therefore, the Failey Court's determination that the statutory
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current robbery statute are comparable should not control this
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reiterated that force is what distinguishes robbery from theft or
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To wrongfully obtain or exert unauthorized control
over the property or services of another or the valul-W
thereof, with intent to deprive him or her of such
property or services[.]
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conviction was constitutionally invalid for the purposes of the

persistent offender statute, and the conviction is also not
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B. FLOYD'S 1972 ASSAULT CONVICTION IS NOT COMPARABLE

TO A MOST SERIOUS OFFENSE.

The State also incorrectly asserts that Floyd's 1972 second
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of assault in the second degree if he or she . . . Intentionally
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The elements of the diverge in two distinct ways. First,

current statute requires an intentional assault. Next, Floyd was
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are not the same. Grievous bodily harm was defined a33

1) "a hurt or injury calculated to interfere with the
health of comfort of the person injured"; and ( 2)
46atrocious, aggravating, harmful, painful, hard to bear,
and serious in nature."
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Bodily injury that involves a temporary but substantial
disfigurement, or that causes a temporary but

substantial loss or impairment of the function of any
bodily part of organ, or that causes a fracture of any
bodily part.
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Rather, the grievous bodily harm definition is more
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when, "with criminal negligence," a person "causes bodily harm
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using an offender score that does not include the constitutionally
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