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. Intraducition

Ignacio Cobos, the appellaent, In Propria Perscna, hereby

filaz his veply brief

. Assigument of Srrow
1. The sentencing court erved in sentencing appellant
with an offender score of nine (9) without first specifying

the convictions it found to sxist; and without any prepoanderance

bl
i

of avidence on appellant's prioe s&wv&aimaﬁﬂﬁ

Innuves Pertalning ko ﬁﬁﬁigﬁﬁﬂﬂtﬁ of Brror

1« Did the sentencing court ERRED in sentencing appellant
with an unproven offender score, and without any preponderance
of evidence on appellant’s prior convictions?

i ﬂ@&ﬁ@m@na of tha Coge

on bDevember 16, 2011, appellant was found quility by a dury,
and the courit seb sentencing for Q&nuary 18, 2012.

on December 19, 2011, E@é@mﬁd@mt_filaﬁ a notion and affidae
vit for order to shorten nobice of mobtion Ffor a PSI (Prasentencs

Y And the court signed an order

Investigation Report). P 90
shortening notice of motion for a P3I, dizecting ths clevk of

the court to note respondent’s motion for a2 P2Y for Dacember

3 The appellant is using the index of the
clerk’s papers and going by the number

on the bottom vight-hand corner on the
dogunents to refer to the P, And will
attach coples of the documents as attache
mants A, B, . to zave the court's tine

wfm



20, 2011. CP 91, Sse Attachment "B"

on December 20, 2011, thiz natter was before the sentencing
court, Respondent asked ths court to order a B3I, and appellantts
gounsel did not objected. And the court entéred an order schedie
ling g@nﬁ@ﬂ@in@ for Januavy 18, 2012, CP 592, %3, See Attachments
"G, ® and DY

On January 12, 2012, appellant filed & motion for self-
reprazentation, P 114.2, Sae Atbtachment gl

on January 18, 20132, appellant's trial counsel filed a
Sentencing Memorandusn., CP 131, See Attachment "FP"  2And appellant
appeared befors the senteneing court for senteneing. P 13%,
Ses Attachment "G® At this hearing the court continued the
santencing to January 31, 2012, to give appellant time teo work
on a brief in support of his motion to avrest judgment and sene
tence, CF 132, See Attachment "g"

On January 31, 2012, the court, on its own motion, cancelled
the sentencing hearing. CF 141, See Attachment *u¥

Un Pebruary 6, 2072, appellant flled Defendant’s Objection
to Continuance of Sentencing Heaving, CP 146, Sze Attachment
ﬂE” |

on Februazry 7, 2012, appellant appearved before the sentanw
eing court for szntoncing. At this hearing, appellant’s trial
sounsel informed the court that appellant wanted ko represent
himgel? for sentencing. Arguments took place; and the court

e



granted appellant's reguest/motion and signed an Order removing
counsel from this matter, CP 150, 151, Ses Attachments "J,"
and “%“. At thiz hearing, rvespondent, appellant’s {ex) counsel
and the court avgued about the sppellant's offender score, and
parties {respendent and appellant’s {ex) counssel) agresd that
the offender score was nine., CF 138, See Attachemesnt "I" at
2 At this hearing, respondent agreed that appsliant had the
right to represent himself, granted the reguest and continved
the sentencing hearing to February 14, 2012, 0F 150, See Atbache
ment BTV at 1

On Pebruarxy 10, 2012, appellant filed his Notice of Appeal.
CP 165, Zee Attachuent LY

On Pebruary 14, 2012, sppellant; representing himself,
appeared bafors the court for sentencing., BP 02/14/12

At thils hearing, the respondent ealled the casze: ™I'11
call State of Washington ve, Ignacio Cobos, 20711w1-00445«0,

Your Honow, the defendant is present for purposes of sentencing.

He appears pro se. The State is peady ko prossed. RP 02/14/12,

at 3 And the Court addressed the appellant: "Well, Mr. Cobos,
the fivst order of business is the -- the senbencing. And the
prosecution has indicated to me they're willing -- theyirs

-~ they*re xeady to proceed.” And asked the appellant whether

or not he was ready Lo procsed, RP 02/14/12, at 4  And appellant
informed the court: "1 prepared the defendant's shiecgtion to



the caloulation of the offendar score.” RP 02714712 ab 4-5;
P 168, See Attachement "M"  And the court asked the appsllanty

rtE like to see it." RP 02/1471%, at 5 And asked the appele

lant: %gould you hand 1t up to me?™ R¥ 02/14F12, at 3 And

the court stated: "rhe defendant's obijection is simply -- he
~« he gimply soblacks to the calculation of the offender scove,”
And addrsssed the appellant: "Mr. Cobos, I think the fivst crvder
of businesz on the sentencing is to ginmply determine what your
affender soore is. So let me begin by asking vou 1F - I'd just
like to read to you the oviminal history which iz set forth
in the Propesed Judgment and Sentence. I'm just goling to ask
you L€ you agree with it. If you do not agree with it, I'm dust
we I would just like vou to tell me in what respect you disagree,
Okay?® RP 02/14/12 at 67

The sentencing court read to appsilant the oriminal history
sat forth In the @r@x@ﬁﬁm Judgment and Senbtance, and appellant
;ﬁ; got agrsed to aay of the criminal histoxy set forth in the
Broposed 3uﬁgmﬂm and Sentencs, and ohiected to sach of the
prior convickicns read by the ocourt, RP 02714712 at 7-8%  and
the Court finally understoed appellant®s obiection: "Okay. And
BG you - you simply ave not in the position to zay ‘vea® or
Tao® ee or ‘nayt to that? Okay,® And appellant respondsd:
practly. That's correct, Your Honor,™ RP 82/14/12 at %
The sentencing court continued to read the remalning grimi-



nal history, and the appellant continued to maks kthe sams
objecktion. ®P 02/14/12, a2t 9-10

And the zentencing court asked the respondsnti "Me, Highe
land, do you want to bz heard as to criminal histony? And resosiie
gdent avgueds |

M8, HIGHLAND: Well, Youy Honor, I am locking
at the defendantls Tripls I, w%awﬁ doss conbain
ail of thoss charges and convictions as aVﬁaw
culated by the Court, It's my undevstand ing
that the inf@w“@&lmn from Telple X conass Lron
the booking, They have ko inwluu ig == tha
defendant’s fingerprints and the ﬁﬁmn&aa?*
identification, 80 I == I == I have z good
faith balief that the oviminal history that
we've recitad according toe thalt iz corrsch,”
AP 02/14/712, at 19-11

And the Court asked the rvespondent, and respondent answerad:

THIE COURTS Well, let me ask vou? Do you
think the rmmzr@ iz sufflcient to provesd’
M8, HIGHLAND: I doy Your Honor,

RE @E!%ﬁfﬂﬁp at 11

2

And the Court continued to addrass the respondent:
THE couay Dhay. If Hr, -- Hr. Cobos dues
not agres tm thig, do we nged -- you do nst
balleve we nsed teo produce goples of the J43%¥sy
M2, HICHLAND: wWell, L7 the Court wants to
continue this over to fhis f£111, I'il got thoe
goples of the Jas's, 9P 02714712, at 11

and the Court @r@m%ﬁﬁwa.’%g gonggern with appellant’s PaIs
THE CoURy e EHE ?V@f?@nwﬂg that ww I
L

we I halisva everthing tha at you *vo gob lisited
hers on bhe 3% i contained in the - in the

ﬁ} o2

criminal history that's set Forth in the 2aI.
%gs Lg,&i::.M“ AT :2“ n....f; :é,.figy vyﬁd &
THE 0URT: With the exception -~ "wiith tha

gxoaptlon® . of the -- the last conviction

wBon
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of Franklin County, the possession of

methamphetamine in January of ‘09, Fo 1f wm
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I recall the court vule correctly, the =-

n receilving the PSI w- And undsrstanding
t Mr. Cobos iz at a litble bit of disadvane
2 because he -- he undertook to raprenssent
salf at  the lagt haaring, e Y

;wmwvaﬁuéww ie that 1f the -- if the crimi-

history in the PEI is not obieotad L0 w
let me just take a look at thig, me Chal
b criminal history becomes the record.
HICGHL ﬁﬁﬁ Right,

COURT: I din't put that very well,

me gwa -~ let me get the rule mu&.
HIGHLAMD: I'm not sure aboub the state of
@@Q&p&ﬁ?&ﬂi@} failure to object {undecipha-
le) ﬂlﬁﬂ of acceptance of what's been re-

lated, but the antire case clesarly Mr. Cobos
is Qbﬁ@mtiag to all of his griminal history

AR
28

it is xin&amxghﬁV@mlﬁBa
G2/14/%1z, at 12-13

And the Court presented his concern about the wazh out

&

End
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resp

COURT I'm wondering whebhasyr that!

g ko awfmvt pobtantially 1€ we we 1f we -
we don't consider that Tast one, would it
ect the waghout == Lhe wwe tha -- the

hm%t provisions,

TGHLAND:  Your Honor, I suggest that
@aﬂtimv@ thig for two weeks,. Wa'll gst
tifiad coples of every single Judgment &
tence of Mr. Cobos's,

COURT: LPm willing £0 == wall w-
HIGHLANDE I' =w I «e I don't believe
oifender score gebs washad,

pg2/t4/12, at 14-15

ondent stated: "I understand the Couri's congern.,

But it's clear that Mr, Cobos's criminsl history, I believe,

i

g

is at a 9. But I -- we do want to make sure. We want o

der this wight, so . . " RP 02714412, at 15

e G



And the Court stated: "I suspect that's true., I would just
be a little bit mors confortable if the '09 -+ the '09% convichion
had -- was appearing in the P5I. And that's the one I'm primarily
concernad about,.™ RP 02/14/12, at 18

Tha Court and respondent initiated talks about continuing
the sentencing hearing, and appellant gbijected to the continuane
ce, RP 02714713, at 16-20 And the appellant informed the
Court: . . « I believe that the prosecutor should have done
something concerning that ( proving criminal historv) and nok
a@nﬁinaing.ﬁhis matter, vou know. I -- I do have a right to
an -- a spesdy sentencing, vou know,™ RP 02/14/12, at 20

And the Court addressed the appellants

THE COUBRT: Okay. Mr, Cobos, I need a “yes®
or "no" from you, And let me -« let me explain
to vou whare I am at this point, At the peoint
that vou were -- that -~ that ¥s. Rosborough
represented to the Court that she -« that she
agread with the standard range in the cximinal
higtoryv, which is set forth in the Judgment

& Zentence, she was representing you. She was
your attormneyv. Now, under th@ga cliroumnstances
it seems to me that xﬂaliy wa're walking the
extra mile for you here., The == that - that
‘08 conviction could be -- could have fairly
gubstantial conseguencas for you. I underst
se I we I think with the - with no prioras,

if vour e if avery -« all vour priors wash
put, I sugpact vour rang@ with thiz -- with
this « with these convictions would be somewhers
like 12 plus to 24, With these convictions, if
they don't wash out, you're looking at &0 plus
to 120. I don't think it's fair to have reguired
the prosscutor to have produced, under thage
cirounstances; the -- the certified Judgment &
Bentanos. 2o I am prepared Lo procesd today.

' Fon



We will certainly proceed today, Hr, Cobos.
But if we do, I am going to -- I am going ko
proceed under the understanding that ﬁﬁgt the ori-
minal history set forth in the Judgment & Sen-
tence xs ACCURATE. _ _

RP 02/14/12, at 22-33

And appellant presented his opinion about what his execoune
sel had agresd to at a prior hearing: "And if -~ back then when
I was, lLike the Court said, that I was represented by counsel,
that was her opinion, you know. Hy opinion is that I don't agrse
te that caleulation of the offender score. So whatever she sayvs,
I just want to make sure that it'z an objection that I put in
for the caleculation of offender score. And if the Court wants
to gontinus the sentencing, that's up to the Court., But I just
want to -- to note an objection.” RP 02/14/12, at 23-24 And
the Court addressed the appellant: ", , . if yvou want to continus
this for a couple - or for a week zo that @@gn%@i can bring
you the certifisd Judgment & Senbtence. Bulb 1f you proge- if
you intend to proceed today -- And I will proceed today it it's
vour desire, -~ I'm going fto -« I'm golng to rely, az Ms. high-
iand has, on the representantion of your counsel last  wealk,
RP 02/14/12, at 25-26 and tha appellant informed the courk:

THE DEPENDANT: Well, I just -~ like I said, you
kn@w, if that was her conclusion back then, you
know, I mean, shs nevar gonferred with me and
asked me any quastions if it was okay, Lhe oale
cgulation of the offendsr noors, Soy 1 mean,

A4id she? I mean, she's present heve in the courte
room. The Court can ask guestions whether or not
if she reviewed those and verifisd those convig-
tions, n° 02/14/12, at 26



Ang the Court addreszsed appallant:

THE COURTs Ckay. 30 I just aneed to hear from
o, I «= I just nesd vou to make a desislen,

If you want to continue this for a weel, we will
Go so. and the prosecutor has offered to produce
the Judgment & Sentence. If vou do nobt, we'll
procsed on the record that we've got.

Bp gz2/14712 at 27

The appsllant informed the court:

-

"Your Honor, the only thing I can say is that
I submitted my cbiection Lo the offender ascore
and I am objecting to any continuancs,”
RP 02714712 at 27

Appellant further addressed the court:

", o o« I don't have the basis to make an -w

a proper argument concsrning that {(offendeyw
scorel. S0 I'm just asking that if the Court
iz telling me and the prosscutor caleculated
my offendey score to be from 80 te 120, then
i'm asking the Court to gsntencs me to the
lower range.” BP 02714712 at 28
Haspondent was hesyrd on senlbence recommendation. And the
Court sentenced the appellant, BP 02714712 at 29«41
On or aboub Maveh 12, 2013, respondent filed a motion to
supplement the record, asking the Court of Appeals, te allow
the State to intvoduce certified judgment and sentences of appele-
lant's prior convictions. Arguments took place telephonically
on April 24, 2013, and on April 25, 2013, the Honovable Commlse-
sionsy Monlea Wasson issuad a ruling denylpg respondent's motion.

respondent filed their response, and appellant heraby filss

his reply brief,



Iv.  Argunent

. Did the sentenving court ERAED in sentancing appel-

lant WITH AN UNPROVEN cffender score and WITHOUT any prepon-

derance of evidence on appellant's pricr convistions?

on December 16, 2011, appellant was convicted by a jury,
and the Courbt set the sentencing hearing for January 18, 2012,

on Janvary 12, 2312; appellant filad a motion for self-
representation, CP 114.2, See Attachment "g" on February
7, 2012, the sentencing court CGRANTES appellant’s motion and
slgned appellant's proposed order removing @mﬁﬁﬁ%la.ﬁﬁ 150,
151, Ses Attachments “J," and "g% And the sentencing heaving
was contihuved to February 14, 2012,

on Pebruary 7, 2012, aftexr the gourt allowed sppellant
Lo represent himself and removing counsel from case, appellant,
knowingly took over the wheel of the vehicle of repressntation,
and relinguished, as purely factual matter, many of the tradi-

tional benefite associated with counsel. Johngson v, Zerbst,

304 U.8, 458, 464-€5, 38 8,Ct. 1023 {1830) &8 appellant
does pot have the right to ™hybrid" representation. gState v,

Romere, 95 Wn.App 323 (1999); State ve Bebb, 108 Wa.2d 515,

524 (1887) and appellant will suffer ALL the consequences
for his decisions as acting as his own counsel. Id.; State v,
Deweess, 117 Wn.2d 369, 279 (1991 And  gannpt claim in
affective agsistance of counsel for the ébvi@ma reasons that



he became hle cwn counsel and ASSUMED COMPLETE RESPONSIBILITY

for his own representation. State v, McDonald, 143 Wn.2d 506
{2001}
THEREFORE, on February 14, 2012, at the  FORMAL  senten-
cing hearing, sppellant appeared before the sentencing court
for sentencing, acting ag his own oounsel, with complete respone
sibility for the representation.
RCW 9.94A.500(1) states in pertinent party
"If the court is BATISFIED by a preponderance
of the evidence that the defendant has a crimis
nal history, the court SHALL specify ths convige
tiong it has found to exist, ALL OF THIS IWFOR-
MATION SHALL BE PARY OF THE RECORD,™

The legislature's plain intsnt under ROV 2.543.500{1) is

to direct the sentencing court to make the  fimal  desision

on defendant®s criminal history by the preopondevance of tha

evidencs, and speeify., on the record, the convictions it has

found to exist, State v, Bright, 129 Wn.2d 257, 265 {1996);

State vy Hendrix, 1095 Wn.App 508, 512 {2001) (citing State V.

Blgin, 118 ¥n.2d 581, 555 (1997)); State v, Walls, 196 Wn.lpp

792, 785 {2001){Undefined statutory teyms their common meaning
unless the legislaturse intendsad othezwise)

The Sentencing Reform Act gives the defendant the right
to know of and objsect to adverse facts, and does net compal

the defendant to provide any information. State v, Franklin,

46 Wn.hpp 84 (1986} Shate v, Amgons, 105 Wn.28 175 (1388}
-t




and provides that if no obleghion is raised to the Informa-
tion presented or considered during sentencing, THEN that infore

mation is considered “acknowledged.” State v, Mail, 121 Wn.2d

707 (1293) (citing State v, Hundley, 115 Wn.2d 27%, 282 (13390});

State v, Mendosza, 165 Wne2d 213 {20609); State Ve Hunley,

253 p.B448 (2011

As the "real facts"™ doctrine regulres the sentencing oourd
to bage a defendant’'s sentence on the defendant's current convice
tion, his criminal history, and ciroumsiances survounding thoe

erime for which the defendant iz being sentenced., State Vo HOTw

reira, 107 Wn.App 450, 458 (2001); State v, Zatkovich, 113 Wn.App

70 (2002); State v, Talt, 93 Wn.App 783, 790 {1990); State v,

Coats, 84 Wn.App 623, 628 (1397}
The SBtate, of coursa, wmust prove the prior convichions,

Btate v, Bargstrom, 162 Wn.2d 87, %3 (2607 By the preponds-

rance of the evidence, In re Pers, Restraint of Cadwalladex,

115 Wn.2d 867, 876 {2005); State v, Priest, 147 Wn.App 662

(2008); State v, Ford, 137 wWn.2d 472 (1999) (other citations

omittad)

Adodoh, Wi, 23 {2010} {oiting Shate v, Hendona, 1485 ¥Wa.2d

813, 220 {(200%h)



Tnacause it is inconsistent with the principles uwnderlying
our system of justice to sentence a person on the basis of crimes
that the 3tate sither could not or choose not to prove,”

State v, Enippling, 141 Wn.App 56 (2007} (citing State v, Ford,

137 Wn.2d 472, 480 (1999)% and constitubtional dues process
reguires the State to meet its burden of procf at sentencing.

in xe Pers, Restraint of Cadwallader, 115 Wn.2d 867 (2005} {other

aitations omltted)

in the present case, on February 14, 2012, at the "formal®
sentencing hearing, the respondent salled the casa: "I'11 eall
State of Washington vs, Ignacio Cobos, 2011-1-00445-0," And
informad the courts "Your Honoy, the defendant is present fox

gsentencing, He appear pre se. The State is  yeady ko

procesd., " HP 02/14/12 at 3
The Court addressed the appellants
"aell, Mr, Cobos, the first owder of business
iz the -« the sentenging, and the prosecution
has indicated to me they're willing -~ they're
~= they're geady to provsed." RP 02/14/12 at 4
And asked the appellant if he was ready to proceed, Appel-
lant informed the gouri:
"I prepared the defendant's objectlon to the
caleulation of the offender score.” RP 02/14/12
at 4-%, See Attachment "u¥
The Court asked the appellant: ¥I'd like to see it, could

vou hand it up to me?™ RP 02714712 at & Appellant complied

e 3 P



and dhe Court stated:

"rhe defendant’s obiection iz simply =« h& =
he aimply ob a¢ts to the calculation of the
affender soore.,” RP 02714712 at 5

And the court addresged the appellant:

e, Cobos, I think the filxst order of business
on the sentencing is to simply determing what
youy afﬁ@nﬁ@r seore 1s. 50 lst me begin by asking
you if == I'd just like to read to vou the crie
winal histowy, which is seb &Uftﬁ in the prop

sed Judgment and Sentence. I'm just going to

ask you if vou agx@@ with it., If yvou do not
agree with 1t, I'm just -=- I would just like

you to tell me in what wraespaet you disagres.
Okav?® RBRP 02/14712 at 67

The sentencing court read to appellant the criminal history

oged Judgment and Sentence, and appellant

did not agread to any of the criminal history, and obiected
to each of the prior convictions rsad by the court., BY (2714412
at 79 |

And the court finally undsrstood appellant's objaschion
and stated: "Okav. And 8o you == you simply ave not in the posie
tion to say 'vea' or 'no' .- or "nay' to that? Okav.” BRP 02/14/12
at § And appellant responded: “Smactly. That's copveéck,

Your Honox."™ RP 02/14/12 at 9

The sentencing court continued to read the remsining crimi-
nal histery and appellant made the same objsction, BRP 02714712
at =10

Thereafter, respondent was heard as to appsilant's oriminal

oY G



nistoryvs
"Wall, Your Honor I am locking abt defendant’s
Triple I, which does contain all of those chave
gas and convictions as articulated by the Court.
It's my undevstanding that the information from
Triple I comes from the Eﬁmkmngw Thay have to
include his -- the defendant’s fingerprinbs and
the defendant's ifdentification, 856 T ww I ww I
have a good ﬁa&%h belief that the criminal hise
tory that we've racited scoording o that is
Garxeatq“ RP 02/14/12 at 10=11
and the Court asked the respondents "well, let me ask vous
Do you think the record is sufficient to proceed?”  And respon-
dent answered: "I do, Your Honor." RP 0Z/14/12 at 11
and the court expressed its congern on the preponderance
of the evidence to rsespondants
“okay. Lf My. cobos does not agyee to this, do
wa need -- yvou do not balieve we neaed to produca
copies of the J&3¥s?”
o which x@ﬂ@end@ﬁt'xmsymnﬁ@ﬁ sarvcasticallys

"5ell, 1f the Court wantsz to continue this over

to tols £all, I will get the coples of the J&s's,”

®p 02714712 at 11

The Court presented it econcerns with the PreSentence Inves-

tigation (P8I} report stating that if the criminal history on
the PET is not ohjected ko, that criminal history becomes the
record. and that zincs the PET did neok ineluded the last prior
gonviction on the Judgnment and Sentenes, the wash out rule would
apply. And the respondent suggested a continuance for two (2)
weaks, RP 02714712 ab 1215

15



&nd addressed the court:

"I underxstand the Court's concern, But its clear
that ¥y, Cobos's criminal history, I balieve

iz -~ is at a %, But I -« we do want to make
sura. We want to do this zight, 20 , » . " BP
02/14/12 at 15

Appellant objected to the continuance, and informed the
courty

"I believe that the proseacutor should have done
something concerning that {(eximinal history)
and not continuving this matbter, yvou knowye I »e
I do have a right to an «- gpeedy sentencing,
vou know., RP 02/14/12 at 20

The sentencing court procseded to sentence appellant with
the understanding that the oriminal history set forth in tha
Judgment and Bentence was accurate:

TR COURT: I wa I am golng to proceed undsr
the undevstanding that the criminal history set
forth in the Judgment and Sentence is accurate,”
R2 02/14712 at 23

and the court addressed the zppallant:

e » o if you intent to procsed today -~ And I
will procesd today if it's vour desize, -« X'm
golng to -=- I'm going to relv, as Ms, Highland
has on the representation of vour counssel last
waak," RBP 02/14/12 at 2526

And asppellant addresssed the Courbs

“riell, I just -~ like I galid, yvou know, if that
was her conclusion back then, vou hnow, I mean
she never conferved wilh me and asked ne any
guaestions 1f it wag okav, the caleulatidon of the
gifsndar scoore, Bo, I sean, did she? I mean,
gha's present heve in ths courtroom. The court
gan ask guestions whether or not if she reviewed

-l G



those and verified those convictions.® ap
G2/14/12 at 26 '

And the court proveedad to sentencing statilng:
e s o« If you want to continue this for a wesk,
we will do so, And the prosecutor has offered
to produce the Judgment & Ssntences, If vou de
not, we'll procced on the resopd that we've got."
RP 02/14/12 at 27
Based on the foregoing orystal clear recozd, it is clear,
that appellant’s due process was vioclated by the sentencing
court's failure to speeify, on the record, the convictions it
found to exist, and by sentencing the appellant WITH AN UNPROVEN
offender scors, And therefore, this watiter should be remandad
for resentencing, and the State NUST BE HELD te the existing
racord,
Our Suprame Court has consistently he 1d that the States
bears the constitutional burden of proving priocr convictions

by 2 prepoaderance of the svidence, State v, Ford, 137 Wn,2d

472, 479-80 (1989); State v, MeCowkle, 137 Wn,2d 450 (1999);

State v, Lopez, 147 Wn.2d 518 (2002) {other citations omitted)

Bare assertions unsupported by svidence arva insufficient

to prove defendant’s priov convictions. State v, Ford, 137 Wn,2d

at 482  Cur Supyeme Court in Ford held thats "Under the basic
prineiples of due provess, the facts relied on in sentencing

wust have some basis in the record. State v, Ford, 137 Wn.2d

at 482 (guoting State v, Brosolin, 13 Wn.App 286, 396 (1975))
G




it

and further held

1,

that: "The prosscutor's sgsertions ars neithey

facts nor svidencs, bubt smerely argument, Jtate v, Fopd, 13

Hit.2d abt 483 n.3
In the present cage, the gtate's constibtutional burden

of proving appellant's prior convictions by the preponderancs

.
of the evidence was exercised by respondent’s bave aspertions
unsupported by any veliable evidence:

"uell, Your Honor I am looking at defendant®s
Triple I, which does contain all of thaose chave
ges and convictions as arbiculated by the Court,
It's my understanding that the informstion frowm
vriple I comss fyowm the booking. They have to
inolude hisg - the defsndant’s fingerprints and
the defendant’s identification. %0 I == I == I
have a good faith beliasf that the corisinal hige
tory that we've recited scceovding Lo that is
covrect,” BF 02714712 at 10-11

The respondent’s "good faith belief” is inmuffizient to

nrove appellant's prior convictions, In ye Pers, Restraint of

Lo =

Cadwallader, 11% Wn.2d 867 {20058} Btate v,e Dopsz, 147 Wn,2d

. Ford, 137 Wa.2d 472 (1999); Ztate v, HoCOT=

N
7 Wn. a8 4950 {1999) {other citations omitted)

Tharefors, based on bhe respondent's good falth beliel
the zentencing court wag not able to use the unproven prier
‘gonvietions in the caleulation of appsllant’s of fander BOOLE,
and thersfore, it is crystal clear that the ssntencing court

BRRED in sentencing the sppellant with an UNPROVEN offendaw

i

score of nine {8), and therefore, appellant’s "unlawful® sentenca



shall be vacated, and the matter remanded for vesentencing with
the existing record, current convictions only, in ths interaest
of justice and fairness,

In gtate v, Prisst, 147 ¥n.App $62 (2008), this Honorable

Couzt held that: "In crder to establish 2 dofendants sriminal

history for sentencing purvosss, the State must prove the defoine
dant's pricr convictions by a preponderance of the evidenoa,®
And thats "The SBtate pust provide ralisblse evidencs aztablizhing

the accuracy of the offender score caloulation,”

In %ﬁ&tﬁ.vg Kmiﬁgéian 141 Wn.Ape 50 (2007), this Honorabls
Court held that: "Where the defendant raising a specific objece
tion and the disputed lssues have been fully arguad to the sene
teneing court we hold the State to the existing recond,” {citing

State v, Lovez, 147 Wn.24 515, 520 (20021

In Zhate v. Lopez, 107 Wn.App 270 {3091) this Yonorabls
Court vagated ﬂ&y%x‘é lifelony persistent offender santanca
because the State failed to establish the neasessary sredicats
convictions WITH satisfactory evidencs, and remanded for sentenw
cing on the existing racord, And cur Suprawme Court affirmed

thisz Honovable Court's decision, State v, woan, 147 Wn.2d 515

{2002}

The sole issue befors ouyp Supreme Court 1n Lopesz wag whethar
the Stats would have an opporbtunity on remand to prasent new
avidenos of the defendant’s alleged prior convictions. AL 319

YW



Az the record as 1t existed provided no evidence of those allegad
convictions, and the Supreme Court concluded thabt the State

s#hould be held to the existing veoord on romand., AL 52029

2

Thae respondent, in thailyr responss to appellant’'s opening

o

,

brisf, ask this Court that iF this watter is remanded, the State
be allowed to present copies of appellant’s certified Judgments
and Zentences to the sentencing court, and in support of its
argument, the vegpondent argues that: (1) the timing of appei-
lant's argument did not ﬁgffimi&m&iy notify the State of the
nead to present evidence regarding his prior convictions, and
{2) that defense counsel had already affirmatively acknowledoad
the prior convictions and appellantis offender score ab the
previous February 7, 2012 sentencing hearing, Hesponse al G

State would argue

.

7 The respondent Further avgued fhabk: "¢k
that 1t was reasonable to rely on counsel's affirmative acquiese

w P

cence, and that onece Appellant had untimely challenged his histoe

¥y ang scors, My, Cobos had to choose between his former
L ARV e W 0t

‘3

counsel's ratification and representation, or alternatively

agree to a brief continuance to allow the State fo present avie

dence, That he would refuss to chooge and would then be allowed
to request a remand without the State being allowed to prove
hisg priocr convictions would bes hoth unconscicnable and ineguitaw

bie, relying on Ztats v. Bergstyom, on respondent’s balisf that

Bergstrom is very similar to the instant case,

T



Bergstrom does not have any similarities te the present

case, because Mr. Bergstrom, at his gentencing, was rvepresented

by counssl, and in the pressent case, appellant, representad

a

imzelf, at the FORMAL  sentencing hearing that took place

¥

on February 14, 2012,

Bergatrom, during ssnbencing, argued pro se bhat hiz offene
der score was 7, not 11, becsuss some of his prior crinss encom-
passed the same course of criminal sonduct, Bergstrom's attorney
did not join her client's avgument, instead she stated, "I belige
ve he belisves that his -~ gome of his priocys count asz zane
sriminal conduct, I've actually locked at this issue, and I

m not going to take s positlon contrary to my olisnt'se I011

i

8

lat him make his argusent,” Stabks v, Devostrom, 142 Wn.24 at

G1-92 In response Lo Bergstrom's pro so argument, the State
made thrse arguments, one of them being that "Bergstrom had

ne right to hybrid represen

&
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e
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3]
foin
i
3
i
‘:(45
o
ok
(%3
&
£
e
o

procesd pro se he would be reguired to dismizs his abitorney.”
In the present case, on Februazy 7, 2012, the sentencing
court allowsd appellent to present himszeld
removing counsel from the casse. CF 150, 181, See Attachments
Ry, oand "RY  THERRPORE, on Febwuary 14, 2012, at the  FOBMAL
sentancing Hearing, appellant appeared before the court for
sentencing acting as his own counsel, WITE cowplete respone
sibility for the representation, and as scon as ha had the oppors

wggm



tunity to address the sentencing court, appellant timelv and
specifically objected to the caleulation of hisg offender soore:s
"I prepared the defendant's objection te the
saloulation of the offender score,” P 02714/
12 at 4-5, See Attachement K"
And the sentencing court acknowledged appellant'sz objection:
rhe defendant®s objection is simply == HE e

he gimply ob aatg to the caleulation of the
cffender score. B RBP (2714712 at B

The sentencing court vead to appellant the crimihal history
set forth in the proposed judgment and sentence, and appellant
8id not agresd to any of the criminal history, and objescted
to each of the prior convietlons read by the court, 8P 03714712
at =y

And the sentencing court procesded to sentence appellant
with an offender score of nine {3)1:

THE COURT: I am going Lo proceed undsy tha

unders %&nﬁiﬁ% thalt the criminal history s

forth in the Judgnant and denkence iz &uﬂﬂw

vatae,” B 02/14/12 at 23

Pilm going to vely; as Mz, ﬁighianﬁ has on

the reprasentation of yvour counsal last

weak,™ RF 02/147/17 at 25«26

Pursuant Lo ROW S ﬁﬁﬁaa@ﬂiﬁjg on February 14, 2012,

the sentencing court conducted the PORMAL sentencing hesring,

v

At this hearing, appellant appeared before the court acting
as his own counsel, and timely and specific oblscted to the
caloulation of his offender score, and the respondant FALLED

wdd=



to prove appellant’s prior convictions by a preponderance of
the evidence; and was sentenced with an UUPROVEN offender score,
thevefore, appellant sust be resentenced WITHOUT the unproven

prior convictions, Btate v, Lovpes, supra.

Wheve the sentenciny court's offender soore determination
is challenged on appeal for insufficient esvidence of prior cone
vicktiong, the case law provides three approaches to analvze
the issue, assuming the defendant has not pleaded guilty:

First, if the State allewes the asuistance of
orioy convictions at sentasncing and the de=
fepdant falls te specifically obdect, before
the imposition of the sentencs, bthen the case
is remanded for resentencing and the Statke

iz permitted to introduce ney evidencs,
Segond, if the defense doss spegifieally
obdect duyring the sentencing heaving but the
State fails to produce any evidence of the
dafendant’s prlor convictions, then the State
may not pressnt new evidenge st resenisncing.
after the defense specifically obiascts, pube
ting the sontencing court on notice that Lhe
Ztate sust pressnt evidence, the State ls
held to the initial rvecord on vemand,

third, 1f the State alleges the exisbtenge of
prior convictions and the defense not only
faileg to spscifically obvisct but agrees with
tha State's depiction of the defendant’s cri-
minal history; then the defendant walves tha
right te challengs the criminal history after
sentence is imposed, State v, Bavgstrom, 162
Wne2d 87, 169 2,34 616 (2007) Response abt 5

The respoendent DOES NOT have any objection to these thves
approches described in Bergstrom, as the respondent relies on
these three approchss to analyze the issue in the present case,
AResponss ab §-5

DB



Tharefore, appellant would like to point out o thiz Honoraw
ble Court that aceording to the threse approachess describsd in
Bergstrem, appellant's sentence must be vacated, and the matber
remandaed for resentenging, and the State must be held to tha
gxisting recond.

The first approach reguires an specific objectlion fzonm
the appellant before the imposition of the sentence. In the

present case, appellant did oblectsd befors the imposition of

the senbanae:

THE COURT: Well, Wy, Cobos, the first order of
business is the -« the sentencing. And the prow
secution has indicated to me . . . they're ready
to procesd.

THE DEPENDANT: I prapared the defendant's
objsction to the caleoulation of the offenday
soore, RP 02714712 at 4.5

The sscond approach crxvstal clear describes the State's
burden of proof: "but the State falls to produce any evidence
of the defendant's prior convictions:

M3, HIGHLAND: Well, Your Honor, I am looking at
the defendsnt’s Triple I, which does contain all
of those charges and convictions as articulated
by the Court, « « « £ have & good faith belief
that the criminal history that welve vecited
aseoording to that is covrect, BP 03714712 at 10«11
THE COURT: Well, let me ask yout Do you think

the record is sufficient Lo procesd? 4

Mz, HIGHLAND: I do, Your Homov. BP 02/14/12 at 14
THE COURT: Okay. If My, == Hr, Cobos doss not
agyrae to this; do we nesd -- you do not bellisve

we need bto produce coplies of the Jaes'sy

ME, HICHLAND: Well, 1if the court wanis to continue
this over to this fall, I'll get the coples of the
J&8%, BRP 02714712 at 1%

wZhe



And the second approsch make crystal clear that if the State

fails to produge any evidencs of defendant’s prior convigtions:

then the State may nobt present new evidence at resentencing,”
In the presaent case, the record crystal clezar demonstrates

that the appslliant gbijseted, and the State falled to produce

any evidence, and therefore, the State must be held to the ezise

ting vecord. State v, Lowez, 147 Wn.2d 515 (2002)

The w@égem@@nt appoar to aroue that appellant fails to
show that he received insffective assgisztance of gounsel, in
her attempt to distract this Court's attention From the issue
at hand, as appellant did pot raised an isgsue about lneffective
assistance of counsel, baveauvse appellant appesared at sentencing,
acting as his own counsel., Zas pages 10-11 of this reply brisef
ROW 9,.942,530(2) states in pertinent parbt:

"ra detexmining any sentence other than a senbene
aa above the standard range, the trial court may
raly on no sove information than iz admitied by
the plea agreement, or admitied, acknowledged; on
provad in a trial or at the time of sentencing,

¢« + o Bhere the defendant disputes material facts,
the court MUBT elther HOT congidex the fact or
grant an avidentiarv hearing on the polnt, «
State v, Williams, 155 Wn.App 298 (2011)

3]

In Williems, the court held thats "Where a defendant does
dispute a fact, the trial court must elther hold an evidentiazy
heaxing g

disregard that fack.”

In the present case, the eppellant disputed all of his
eriminal history and the court did not hold an evidentiary hearing:

o B B



THE COURT: Okay. And so vou «- you simply are nob
in the position to say ‘vea® or 'noe' - or 'nav?
to that? Okay. RP 03/14/12 at 9
Therefore, the sentencing cowrbt  shall have disregarded
all DHPROVEN prior convictions,
at last, respondent's m&tiém te supplement the recownl asking
this Honorable Court to allow the State to submit certified
judgment and sentencas to prove appellant®a pricr convistions,
erystal clesar ﬁamﬁmﬁtratﬁs that respondant amkﬁawl@ﬁg@ﬁ tha
fact that the State FAILED to prove appsllant's prior convictions
by a preponderance of the @Viﬁ&ﬁ&%g_ﬁﬁﬁﬁﬁ appellant’s timely
and speecific gbjectlion,

Ve Conelusion

Baged on the foregolng crystal clear verifiable facts and
&xgﬁm&ntﬁ, appellant would respectfully ask the this matter
ba remanded for vesenbencing; and the State be held Lo the anige
ting revord, in the interest of justice and fairness, to glovify
thiz Court's decision in Stakte v. Lopesz.
DATED THIS _26th day of June, 2013,
Respectfully ﬁuhmitﬁe§,
< Aozzeie (D0

TeRatAo Cobon, Appoliant
In Fropria Personsa

B G
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SUPERIOR COURT OF WASHINGTON FOR GRANT COUNTY

STATE OF WASHINGTON,
Plaintift, No. 11-1-00445-0
Vs, MOTION AND AFFIDAVIT FOR ORDER
TO SHORTEN NOTICE OF Motion for a
IGNACIO * COBOS, PSI
Defendant.
I MOTION

COMES NOW plaintiff above by D. ANGUS LEE, Prosecuting Attorney and moves the above

court for an order shortening notice of plaintiff's Motion for a PSL,

DATED: e 20,20 (1

e

THIS MOTION is based upon the record and the file in this ijzand upon the affidavit below.

, ot s £
off L. Highland, WSBA #203504
eputy Prosecuting Attorney

1. AFFIDAVIT

Under penalty of perjury under the laws of the State of Washington the undersi gned certifies:
That be is (a deputy) prosecuting attomey for Grant County, and that he is familiar with the files herein;
That it is necessary to have the motion set, argued a upon as soon as possible based upon RCW
§.944.500(1), the Court should order a2 PSIto be cox({x e ed the Defendam
JANEd S
Catple 1. Highland

C



ATTACHMENT "B"

Sy
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?H.E

DEC 19 261

Ribbtesily A, ALLEN
mmm

HHHHHI T

SUPERICR COURT OF WASHINGTON FOR GRANT COUNTY

STATE OF WASHINGTON, -

Plaintiff,

VS,

IGNACIO * COBOS,

Defendant.

No. 11-1-00445-0

ORDER SHORTENING NOT ICE OF
Motion for a PS?

THIS MATTER having come on before the above entitled court upon the motion of plaintiff for

an order shortening time to bring 2 Motion for a PSL and the court having reviewed the files and records

herein, and being fully advised, NOW, THERIFORE,

IT IS HEREBY ORDERED that time for service of notice of this Motion for a PSIprovided by

CrR8.1 and CR 6(d} is shortened to one day(s).

[T IS FURTHER ORDERED that the Clerk of this court shall note Plaintiff's Motion for a PS] for

the court's docket on Tuesday, December 20, 2011,

DATED: i L—/ S (\\

Presented by:

) \@L Tolge ¢,

AN

Cayd e L. Highland, WSBA #20504

Deputy Prosecuting Attorney

dge Johd Knodell



ATTACHEMENT "cC"

SUPERIOR COURT OF WASHINGTON FOR GRANT COUNTY
CRIMINAL MINUTE SHEET -

DATE FILED: DECEMBER 20, 2011 CAUSENO: 11-1-00445-0 CLERK. M. WEBE
JUDGE: JOHND. KNODELL REPORTER: DEFATTY: [}
' PLTFATTY: [] R. VALAAS f
STATE OF WASHINGTON ] K. McCRraE [1'B. BiLLINGSLEY
[ E.QweNs [} 8. Kozer L] J.PerrY

Vs %/V@GHLAND %}/ﬁas;o {1 R KENTNER

) D. MiTcHELL Q. RossoroucH  [] S. OGLEBAY

/’L{f{/C/fC? [‘3'[2%5 (] T Hi ‘

DE PRESENT: £S [ NO M [ Einanciac COLLECTOR SANDRA JONES

INTERPRETER: RECORBED iIN DEPT #2  START: 3 Oy

=======zT PRELIMINARY HEARiNG!ARRAIGNMENT========:= ] i H 1 ]
INFORMATION PROVIDED TO DEFENDANT _ READINOPEN COURT [ j" “! ' ” “ { i J I ;
READING WAIVED o _ADVISEDOF CHARGES ; il i [} i } ! l
ADVISED OF RiGHTS ADVISED OF VIOLATION i

COUNSEL:

APPOINTED COUNSEL ADVICE OF RIGHTS FILED/SIGNED
ORDER APPOINTING ATTORNEY SIGNED INDIGENCE REPORT FILED/SIGNED
Walvep COUNSEL NOTICE OF APPEARANCE FILED
RETAINED COUNSEL )

PROBABLE CAUSE: ‘ ORDER SETTING CONDITIONS OF RELEASE SIGNED
PREVIOUSLY ESTABLISHED RELEASED ON PERSONAL RECOGNIZANCE
PROBABLE CAUSE STATEMENT MAaDE BY . PRBOND $

o e e - S&TY o SIGNATURES REQUIRED OF
ORDFR FiNDING PROBASLE CAUSE SlGNED " BeENCHWARRANT ORDERED
_ BAaLSETS - ‘ _OrDeR FORFEIMNG BOND/BAIL ENTERED

= E S T E DLEA ENTRY 0 e e I e e S e
_ NOTGUILTY PLEAENTERED PLEA AGREEMENT APPROVED
PLEA ACCEPTED OF NOT GUILTY PROBABLE CAUSE STATEMENT ADOPTED BY PLTE/DEF
INITIAL ORDER SETTING SCHEDULE ENTERED _ ORDER AMENDING INFORMATION SIGNED
AMENDED ORDER SETTING SCHEDULE ENTERED \)M-ENDED INFORMATION FILED
ORDER ON OMNIBUS HEARING RDER SIGNED
DeFENDANT SIGNS STMT OF DEF ON PLEA OF GUILTY TENCING Dare ORDER SIGNED
DEFENDANT ADVISED OF GUILTY PLEA.RIGHTS
GUILTY PLEA ENTERED DEFENDANT ADMITS/DENIES VIOLATION
GUILTY PLEA ACCEPTED ORDER ON REVIEW OF COMPLIANGE
CourT Sians STMT OF DEF ON PLEA OF GUILTY e ORDER ON COMMUNITY SUPERVISION VIOLATIONS SIGNED

; 2 e s e mnmSENTENCING::::::ﬁ:: —————— edis T ottt
JUDGMENT AND SENTENCE SIGNED CREER OF RESTITUTION ENTERED

_ ORDER EXONERATING BOND/BAIL ENTERED

I St s A 0 S e Ll e AR ok s R Y Y P o . e e e o S B . . e s b s
o o e . e 0 2 Sl A ottt e e et

fm U(Y\)\ utoholl /(M(J/ﬁ?) PST. /”W)MUZO/TW
L/

v'

CONTINUED TO: FOR:
CONTINUED TO: FOR:

PLMHRG ARRAIGN GPOH GPSH SNTHRG SCVHRG RVWHRG DSMHRG HMSTKIC HSTKPA  HSTKSTP NCHRG
ARGPSH ARGPOH  OMNHRG PTMHRG FNRHRG NGPH OTHER!
PROCESSED BY: @

\“w—.«-—"\h/ Cﬁ
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ATTACHMENT "D'

[y
s

KIMBERLY A, ALLEN
Grant County Clerk

.

-Superior Court of Washington
County of Grant

STATE OF WASHINGTON, : T —~
No. 1] <t~ SodYyy.D
: Plaintiff, : :
VS ORDER SCHEDULING
SENTENCING
ﬁ%mc,\o CaNas__ | (ORST/PRSIO)
Defendant,
Defendant was convicted of the following crimes herein: /DLO\M’-\ “Q mma_
VN e— N
~ Aol p

The court orders as follows:

1. A sentencing hearing Mfor the criminal docket orG' Efg A ¢ (}U\z*

I1 is specially set for (date): time:

(] shall be specially set by the Court Administrator

s waived : L
shall be prepared by the Department of Corrections, as follows:

fulf report

2. A Presentence Report [ i

[ criminal history only
- [ shali'include a SASSI screening {10 consider DOSA sentence)
] shall include a mental health evaluation ll
Unless the Presentence Report is waived, the defendant shall report to the office of DOC within 3 days (if released
on conditions), and shall cooperate fully with DOC in the preparation of any report or screening ordered.
30 efendant shall'be held in jall custody pending sentencing -

] Defendant does not present a danger of flight or of committing new offenses, and therefore may remain out
of custody pursuant to the conditions for release previously set herein,

| P \ﬁ\
e /1! n@/(--n
Date | o W‘{Tﬁﬂm‘ée

ORDER SCHEDULING SENTENCING
(ORST/PRSIOY Page 1 of I

jﬂ. \\ | | {}E“ o
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I THE SupbRior QeoRT o= 7 STHE Grpbimn/sro
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STATE CF o ASmGon, ) A S/ /- OGS
| P/mﬁ}{{

[ S

VS DECENOATLS - oriond
_TSWACIO COBOS .3'._ FOR. SEL/ RerHESFAHTTN
Detovetnt )
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ATTACHMENT "¢"

n I At

'SUPERIOR COURT, OF W@_@J@T@N FOR GRANT COUNTY

STATE OF WASHINGTON,
Phintif, | NO. 11-1-00445-0 _'
s, - | DEFENDANTS SENTENCING
© I MEMORANDUM
IGNACIO COROS, -
Defendam.r

COMES NOW the Defendant, by and through his attorney, Quinn R. Ros borough, and
hereby requests the court to impose a sentence below the standard range. This motion is based

upor the following legal authorityand testimony at trial.

L. FACTS

Ignacio Cobos met Jennifer Gruver around Febmary 2010, and the two hung out numerous
times. She would request rides from him, call him, text him, and g0 over o hJS house — both on her
own and with his assistance. Based upon her testimony she received methamphetamine from bim,
but she denied thar the methamphetamine was the reason she engaged m sexual ingercotirse with Mr.
Cobos. In fact, Mr. Cobos and Ms. Gruvér were involved m an ongoing sexual relationship.

On August 19, 2010, Mr. Cobos was contacted by law enforcement for driving his vehicle at
night without the headlights on. After he was contacted, law enforcement recognized and contacted
Ms. Gruver. Ms, Gruver had previous interactions with Detective Francis where he specifically
DEFENDANT'S SENTENCING MEMORANDUM | ' | R-OSBOROUGH LAW
Page 1 P.O.BOX 72

EPHRATA, WA 98823
509 080-9878 7Ty
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dlscussed methamphstamjne use with her. Ms. Gruver tesufied that sbe knew. that Detectw
. Fmﬁas didn’t want he: to be usmg met}mmphemmme zmd she was scqmd s;ile was- gézﬁg (6] gct m.
 trouble .. | . A _ | B : o
- Ms. Gruver alleged thar Mr. Cobos had forcibly raped her. And, asa resuiﬁ la.ﬁ;i enforcement -
-ob{amed videos of sexual acts ‘and drug usage, ¥ small amount of drugs and tv\fo--ﬁ;iﬁs'(oﬂé.:of which
“wasn't {ested) The testing of one pipe and the nazconcs found n the hX‘mg room came back testing -
_posmve for methamphetarmme |

Aj jury foxmd Mr. Cobos vmlty of Possesswn of Methamphetamme Delivery. of
Methamphetamine and Voyeurism. The jury retumed a verdict of not guilty of Rape in thef'hird
Degree and said the Defendant did not commit Delivery of Methamphetanine with a sexual
motivation. The jury had two questions while the deliberated — both of which dealt with the-
complicity of Ms. Gruver in the méthamphetarrﬁne charges.

ILLEGAL AUTHORITY
A. The Possession of Methamphetamine Conviction Merges with the Dehvery of .

Methamphetamine Charge :

“We [The Supreme Court of Washington] presume that the Iegislatm:e did not intend to -
punish criminal conduct twice when the eridenee reguired to support a conviction. upon one: of Lthe R
charged cnmes} Wouid have bee‘n sufhmem 0 wamn£ a conviction on the othet . . .. Accordingly, .
i the crimes, as charoed a.nd pro;red are the sz;tme law a md im fact they may not - be punished
separately absent clear legislative intent to the contrary.” Siate ». Freeman, 153 Wn.2d 765,776-77,
108 P.3d 753.759 (2005). - |

In order fora .person to deliver methamphetamine, that person must also have possessed the

methamphetamine to be delivered. Therefore, the elements of possession are necessary for the

DEFENDANT'S SENTENCING MEMORANDUM ROSBOROUGH LAW
Page 2 : PO.BOX 72
EPHMRATA, WA 98823

508-88%-9876



elements of delivery.- A cordlnviy, the possecsmn conviction would merge into.the delivery -

< CONVICHON.

B. Toa Szgmﬁc&nt Degtee, Ms Gn;wcr‘wa‘is a Willmg Paﬁlc1p;nt in the Cnme RN
Under RCW 9 94A.533( )(a) the eglslature allows the COUTT 10 1mpose a sentence
“below the standard sentence range based upon rhe fa(:t: that “{ }0 2 sgﬁﬁcqm degwe the mcm_m was-
3.—. : \m]lmg p'zmlmpant | . of r_he mcxdent.” in r_h.e u;stQﬁt c.aser, Ms (vaer tesuﬁed" th‘lt sh_f:‘
obtamed methamohetannne from sources other than M. Cobos tha{ she smoked
| methamphetarmne Wn:hout the Defendant Zn the vﬁeo shown at tnal Ms vaer is'seen passznv -
the pipe back and forth with Mr Cobos and often seen hvhtmv her pipe by nerself. By all accousnts
Ms. Gruver was a willing pamapant m the dehvery of methamphetannne
In fact, even the jury’s question “if they are both passing the pipe back and forth is it
delivery?” indicates Lhét the jury also believed Ms. Graver was an willing participant in the delivery

of methamphetamine.

. HI CONCLUSION
For the foregoing reasons, the Defense respectfully requésts the Court to LMpOse 2 sentence

below the standard senzence range for Mr. Cobos,

 RESPECTFULLY SUBMITTED: Jaruary 18, 2012

QUINNRROSBOROUGH
Attorney for Defendant
Washington State Bar Number 40056

DEFENDANT'S SENTENCING MEMORANDUM ROSBOROUGH LAW
Page 3 P.O. BOX 72
i EPHRATA, WA 98823
500-089-5876
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SUPERIOR COURT OF WASHINGTON FOR GRANT COUNTY
CRIMINAL MINUTE SHEET
DATE FILED: JANUARY 18, 2012 CAUSE NO: 11-1-00445-0 CLERK: M. WERB
JUDGE: JOHND. KNQODELL REPORTER: : DEFATTY: ]
PLTFATTY: [ R VALAAS :
STATE OF WASHINGTON (] K. McCras (] R. Gonzales
M WENS [] 8. Kozer ] J.PERRY
Vs C. HIGHLAND ] ABRERA 7] R, KenTNER
L] D. MiTcHELL Q. RossoroucH [ 8. OcLEsAY
IGNACIO COBO?B/ (1T Hi
DEF PRESENT: [M'YES [ ] NO [ ] FINANCIAL C(}LLECTOR SANDRA JONES
INTERPRETER: - RECORDED INDEPT #2 . START: // 33 ' ENDY. u L/O
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e ORDER FORFEITING BOND/BAL ENTERED
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____ ORDER AMENDING iNFORMATION SIGNED
__AMENDED INFORMATION FiLeo - o

PSSl GROER SIGNED - s :
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ATTACHMENT "H"
SUPERIOR COURT OF WASHINGTON FOR GRANT COUNTY

CRIMINAL MINUTE SHEET

DATE FILED: JANUARY 31, 2012 CAUSE NO: 11-1-00445-0 CLERK: M. WEBB

JUDGE: JOHN DL ANTOSZ REPORTER: RECORDED DEFATTY: [
PLTFATTY: ] R.VALAAS
STATE OF WASHINGTON [[] K. McCrae (] R. Gonzales
[} E. Owens []S. Kozer [} J.Perry
Vs [} C. HiGHLAND (] A. CrBRERA [ R Kentnes
‘ {7 D.MrrcrELL L] Q. RossorousH  [] 8. OcLesay
iIGNACIO COBOS O T.Hw '
DEF PRESENT: {J] YES [ NO L] FINANGIAL COLLECTOR, SANDRA JONES
INTERPRETER:. : RECCRDED N DEPT #2 - START: END:
::::::::::::::2:::::::::m:::::::::m=PREL[M:NARY HEAR]NG[ARRA|GNMENT::::::::"”‘“‘*'——"* o
___ INFORMATION PROVIDED TO DEFENDANT - READINOPEN CourT | il N ;/ f /; | ﬁ
o READING WAIVED ADVISED OF CHARGES / /ﬁ /Wl//;ll//”///(l/!{/ﬂl// M// “
ADVISED OF RIGHTS ADVISED OF VIOLATIONS i) iM | x!l” H |
COUNSEL: 07-498497
APPOINTED COUNSEL

ADVICE COF RIGHTS FILED/SIGNED
NOIGENCE REPORT FILED/SIGNED
NOTICE OF APPEARANCE FILED

(ORDER APPQINTING ATTCRNEY SIGNED
WaivED COUNSEL
RETAINED COUNSEL
PROBABLE CAUSE:
PREVIOUSLY ESTASUISHED
PROBABLE CAUSE STATEMENT MADE BY

ORDER SETTING CONDITIONS OF RELEASE SIGNED
RELEASED ON PERSONAL RECOGNIZANCE

il

L PRBoNDS .
? S&T ) i SIGNATURES REQUIRED OF
b ORDER FINDING PROBABLE CAUSE SIGNED _BENCHWARRANT ORDERED
_ BaLSeETS . e __ORDER FORFEITING BOND/BAIL ENTERED -
I T masmmm "—"==‘=‘=-‘~ELEAIENTRY-W-———-"—"’-“ = z
> NOT GULTY PLea ENTERED - R e

PLEA ACCEPTED OF NoT GUILTY

PROBABLE CAUSE. STATEMENT ADOF’TED BY F’LTF/DE?—'
ORDER AMEND ING !NPORMATION S!GNED VR L
AMENDES INFORMATION FILED - e

. PSIORDER SIGNED : L

DIEFENDANT SIGNS STMT OF Der on PLEA 0OF GUILTY SENTENCING DaTe OROER SIGNED

DEFENDANT ADVISED OF GUILTY PLEA RIGHTS

GUILTY PLEA ENTERED DEFENDANT ADMITS/DENIES VIOLATION
| GuUILTY PLEA ACCEPTED

_ . ORDER ON REVIEW OF COMPLIANCE
{ COURT SIGNS STMT OF DEF ON PLEA OF GUILTY e _ORDER ON COMMUNITY SUPERVISION VIOLATIONS SIGNED
| smoseoomemmmee—

= = SENTENCING=====zzz== -

JUDGMENT AND SENTENCE SIGNED
ORDER EXONERATING BOND/BAIL ENTERED

ORDER OF RESTITUTION ENTERED
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SUPERIOR COURT OF WASHINGTON FOR GRANT COUNTYT
CRIMINAL MINUTE SHEET

DATE FILED: FEBRUARY 7,2012  CAUSE NO: 11-1 -00445-0

A’I‘TACHMENT "gn
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i

CLERK: b, WEBB

JUDGE: JOHN D.KNODELL REPORTER: RECORDED CDEFATTY: [T
PLTFATTY: ] R.VALAAS
STATE OF WASHINGTCN (] K. McCrae 1 R GonzaLEs
: :MENS {1 8. Kozer 1 J.Perry
V5 C. HIGHLAND ABRERA [] R KenTneER
L] D. MiTcHeLL Q. RossoroucH  [[] S. OaLEBAY
IGNACIO COBOS T Hie :
DEF PRESENT: [E/(S ] nO (] FinanciaL COLLECTOR, SANDRA JONES
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SRS SR SSEoToozSmm PRELIMINARY HEAR}NG[ARRAEGNMENT::::m::::::n::m::==m=:m=====z=::=
__ = . INFORMATION PROVIDED TO DEFENDANT READ iy OPEN COURT o
. READING WANVED ADVISED OF CHARGES 3 MD 3 {3]
ADVISED OF RIGHTS T ADVISED OF VIOLATIONS '
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ORDER APPOINTING ATTORNEY SIGNED
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PREVIOUSLY ESTABLISHED

ProBABLE CAUSE STATEMENT MADE BY -

. S&T

ORDER FiNminGg PROBABLE CAuse SIGNED
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|
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NGT GUILTY PLea ENTERED
- PLEA ACCERTED OF NOT GUILTY e
i INITIAL .ORDER SETTING SCHEDULE ENTERED A
— - AMENDED ORDER SETTING SCHEDULE ENTERED
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