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I. INTRODUCTION 

This appeal concerns the largest development ever proposed in King 

County (and, therefore, probably the largest ever in the State). But this 

massive project is not proposed for the Seattle metropolitan area nor is it to 

be located along an interstate or other major highway. This unprecedented 

project is proposed in the remote, southeast comer of King County, in the 

small town of Black Diamond. 

The project is so large and the town of Black Diamond so small that the 

project would cause a five-fold increases in the town's population, 

transforming it from a rural town into a city the size of Anacortes. 

A project of this size and so out of keeping with its surroundings raises 

many issues. The length of the brief was necessitated by both the magnitude 

of the projects and the numerous errors made by the City of Black Diamond 

in approving them. We have limited the brief to only the most significant 

issues that go to the heart of the various errors the City made in approving 

these projects. 

In 1995, the City entered into an agreement with Yarrow Bay, the owner 

of the property, that called for the property to be annexed to the City, with the 

land use converted from forest to urban development. But the 1995 



agreement did not specify the amount, pace, or style of urban development. 

Those issues were to be addressed later. 

In 2007, the City adopted a Comprehensive Land Use Plan that addressed 

those issues. The Plan recognized that the property would be subject to urban 

development, but in a manner and pace that fit with Black Diamond's small 

town character. The Comprehensive Plan is replete with policies that call for 

development that maintains and replicates the town's historic, small town 

character. The Plan and related City Code provisions call for development 

that meshes with the environment, not development that obliterates it. 

In 2009, Yarrow Bay filed applications to develop the property. The 

applications were blatantly inconsistent with the City's recently adopted 

Comprehensive Plan, which has regulatory affect over the proposal under the 

City's code. Unfortunately, though, the City seemed intent on approving the 

project, no matter its obvious inconsistencies with the recently adopted Plan. 

Within the spectrum of urban development projects, it is hard to imagine a 

proposal that could have been more inconsistent with the Plan's vision. 

Whereas the Comprehensive Plan calls for urban development on this land 

that will "protect and maintain community character," the proposal would 

transform Black Diamond from a small, rural town into a suburban city. 
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Whereas the Comprehensive Plan calls for this land to be developed by 

repeating the "existing character of the historic villages (as found in 

Morganville and Black Diamond town sites)," the projects would radically 

transform Black Diamond into suburban-style malls and subdivisions. 

Whereas the Comprehensive Plan calls for development to "maintain the 

natural setting" with the intent that it be "integrated with the built 

environment," Yarrow Bay proposes to clearcut the forests and level the land 

to create a pancake-flat development site. 

Even though the City had adopted its Comprehensive Planjust two years 

before the applications were filed with these projects clearly on the horizon, 

the City was willing to ignore the policies in its Comprehensive Plan when 

asked to approve Yarrow Bay's proposal. The City Council took the position 

that as long as the project was "urban," the City could not require it to be 

consistent with Comprehensive Plan policies to protect Black Diamond's 

small town character and assure that development "fits within the 

environment rather than on top of it." AR 0014081. 1 

The Comprehensive Plan provides that this development must not cause 

an increase in the phosphorous loading into fragile Lake Sawyer. The burden 

All citations to the administrative record use the "AR" designation. An electronic 
copy of the administrative record has been provided to the Court. 
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of proof was on Yarrow Bay to demonstrate compliance with that criterion. 

The Hearing Examiner determined that Yarrow Bay had failed to show that 

the development would comply with this requirement. But first the Examiner 

and then the City Council turned a blind eye to this failure and approved the 

project, despite the Examiner's unchallenged finding that Yarrow Bay had 

not proved the projects would protect Lake Sawyer and comply with the 

Comprehensive Plan. 

The same disregard of obvious legal flaws was evident in the City 

Hearing Examiner's decision to approve the Environmental Impact Statement 

prepared for the projects. Time and again, the Examiner acknowledged that 

the Environmental Impact Statement was inadequate. In several instances, he 

stated that "vital" information was missing. But the Examiner contrived to 

approve the EIS nonetheless. He created illegitimate excuses to justify his 

apparent foregone conclusion to approve the EIS no matter what. When he 

could not find an excuse, he simply decided that the missing vital information 

could be ignored because other parts of the EIS were adequate. This rationale 

for excusing blatant inadequacies in an EIS is simply not legitimate under 

SEPA. 

The list of violations goes on and on. The single unifying aspect is the 
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City's determination to approve the project regardless of what the facts and 

law require. The citizens of Black Diamond thus tum to this Court for an 

impartial review of the City's actions. 

II. ASSIGNMENTS OF ERROR 

The Black Diamond City Council erred when it approved Ordinance No. 

10-946 (The Villages) and Ordinance No. 10-947 (Lawson Hills). The 

erroneous findings and conclusions are clearly disclosed in the discussion of 

the issues below. 

The Black Diamond Hearing Examiner erred when he denied the appeal 

of the EISs. The erroneous findings and conclusions are clearly disclosed in 

the discussion of the issues below. 

The trial court erred in entering the Findings of Fact, Conclusions of Law, 

and Order Denying Land Use Petition (Aug. 27,2012) dismissing the case. 

The issues pertaining to the Assignments of Error are: 

1. Whether the EISs are adequate? 

2. Whether the MPD ordinances are consistent with the City's 

Comprehensive Plan policies and code requirements related to protection of 

Black Diamond's small town character and preservation of the town's natural 

setting? 
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3. Whether the Council's findings and conclusions regarding consistency 

with the comprehensive plan are insufficient for judicial review? 

4. Whether Yarrow Bay failed to meet its burden of proof that the 

projects will protect Lake Sawyer water quality? 

5. Whether Yarrow Bay failed to meet its burden of proof that the 

projects' significant adverse transportation impacts were appropriately 

mitigated? 

6. Whether Yarrow Bay failed to meet its burden of proof that the 

projects' significant adverse noise impacts were appropriately mitigated? 

7. Whether the MPD ordinances include permit conditions with 

sufficient incentives for development which will meet employment targets set 

forth in the City's Comprehensive Plan, as required byBDMC 18.98.120.C? 

8. Whether the MPD ordinances violate the City Code requirement that 

school sites must be a walkable distance from residential areas? 

III. FACTS 

A. The MPD Applications and Process 

In 2009, Yarrow Bay filed applications for two master planned 

developments ("MPD"s) referred to as The Villages and Lawson Hills.2 The 

2 Excerpts of these applications are attached as App. B (Villages) and C (Lawson Hills). 

6 



lands that were the subject ofthese two applications covered approximately 

1,567 acres -- more than a third of the entire town of Black Diamond. The 

lands are in three distinct areas on different sides of the historic town. A map 

depicting the three areas is attached. (App. F; AR 5187). 

The three areas are far larger than the area of the historic townsite. Id. Six 

thousand new households would increase the existing town's population five­

fold. The proposal would also add over a million square feet of commercial 

space to the town. The development would transform the small town of Black 

Diamond into a suburban city, with a population similar to Anacortes. 

The City Council approved the MPDs in Ordinance No. 10-946 (The 

Villages) and Ordinance No. 10-947 (Lawson Hills). AR 27155-59 (App. D); 

AR 27327-31 (App. E). Those two ordinances are the subject of Toward 

Responsible Development's appeal. The City Code provides a number of 

criteria that an MPD must satisfy. See, e.g., BDMC 18.98.080 and 18.98.110-

.190. Whether the MPDs approved by the City Council meets the Code's 

requirements is one of the primary issues presented. (Chapter 18.98 of the 

Code is reprinted in Appendix A.) 

B. The Environmental Impact Statement Process 

The State Environmental Policy Act (SEP A) requires the preparation of 
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an environmental impact statement or "EIS" -- a detailed analysis of 

environmental issues -- prior to an agency making major decisions like the 

MPD decisions here. See RCW 43 .21C.030. 

An EIS is supposed to be prepared by the agency. In this case, it was 

prepared primarily by the applicant's consultants. AR 0020585. As 

demonstrated below, City staff provided only cursory review of the drafts of 

the EISs for Yarrow Bay's proposal. 

The heart of an EIS is supposed to be its analysis of alternatives to the 

proposal. Here, Yarrow Bay was proposing a massive development, the 

largest ever in King County and, therefore, most likely the largest ever in 

Washington State. AR 0024581. Yarrow Bay had no entitlement to a 

development that so radically transformed the land and the character of the 

town. Per the prior agreements and the City Code, the size and timing of 

developing this land was to be determined in this MPD process, consistent 

with the Comprehensive Plan's policies. 

Thus, the EIS should have provided the City Council with a robust, 

comparative discussion of the impacts associated with the proposal and the 

impacts that would be expected with alternative proposals, e.g., significantly 

smaller projects or projects that were in keeping with the town's historic 
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character. The EIS included, nominally, two alternatives (dubbed Alternative 

3 and 4). But the EIS provided virtually no useful analysis of them. Rather 

than forming the "heart" ofthe EIS, the alternatives were treated as a useless 

appendix. As the Examiner stated, the EIS gave the alternatives only "short 

shrift." AR 0024622. 

The point person for the City's work on the EIS was Steve Pilcher. He 

was designated as the "responsible official" overseeing the preparation of the 

EISs.3 But Mr. Pilcher was ill-qualified to oversee the environmental review 

of this massive process. He testified that he had very little experience with 

preparing environmental impact statements. Indeed, he had been involved in 

the preparation of only two environmental impact statements before he was 

faced with this massive project. AR 0002482-83. He had very little technical 

experience, AR 2366-70, and knew his salary was being paid by Yarrow Bay, 

AR 10257 (SEPA Processing Agreement). Numerous Black Diamond 

citizens (including members ofTRD, which had not yet been formed) filed an 

administrative appeal of the adequacy of the EIS. The City's Hearing 

Examiner deternlined that several parts of the EIS were inadequate. As 

detailed below, the Examiner acknowledged there were instances where the 

3 Separate, but very similar EISs were prepared for The Villages and Lawson Hills. Because 
they were so similar, we frequently refer to them in the singular, as if they were one. 
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EIS failed to provide "vital infonnation." But the Examiner then excused the 

omissions of this "vital infonnation" by averaging the good and the bad and 

concluding that "overall" the EIS was adequate. AR 0024581. As discussed 

in the argument section below, there is no legal basis for averaging the good 

and bad in an EIS as a way of ignoring the fatal flaw of missing "vital 

infonnation. " 

The Examiner also developed a number of other rationales to justifY 

approving the EIS despite its numerous deficiencies - most of which 

deficiencies were acknowledged by the Examiner. We demonstrate below the 

errors in the Examiner's various excuses, too. 

c. The Subject Ordinances 

As mentioned above, Ordinance No. 10-946 is the City's approval of The 

Villages MPD. AR 27155-59 (App. D) and Ordinance No. 10-947 is the 

City's approval ofthe Lawson Hills MPD. AR 27327-31 (App. E). The heart 

of each ordinance is Section 3 where the Council approves the MPDs "as set 

forth in" Yarrow Bay's applications filed on December 31, 2009 (and as 

delineated on a revised Land Use Plan Map dated July 8, 2010) and Section 4 

where the Council amends the zoning map. Section 3 of The Villages 

Ordinance reads: 

10 



Based on the Finding of Fact and Conclusions of Law adopted in Sections 
1 and 2 above, the City Council hereby approves the Villages Master 
Planned Development as set forth in the application dated December 31, 
2009 and as delineated on the revised Land Use Plan map (Figure 3-1) 
dated July 8, 2010 subject to the conditions of approval set forth in 
Exhibit C attached hereto and incorporated herein by this reference. 

Section 4 provides in part: 

[T]he City of Black Diamond Zoning Map is hereby amended to 
designate the parcels legally described and depicted in Exhibit D 
[Appendices F and G hereto] and incorporated herein by this reference as 
Master Planned Development - MPD. 

(Virtually identical language is found in Sections 3 and 4 of the Lawson Hills 

ordinance.) Because Section 3 of the ordinances incorporates by reference the 

applications, the Court should refer to the applications as evidence of 

precisely what the Council approved. The relevant portions of the 

applications adopted by the City Council are attached hereto as Appendix G 

and Appendix H. Those documents contain the Land Use Plan maps, which 

identify the areas assigned for different land use categories; a "Design 

Concept and Land Use Plan," which illustrates the design ofthe project; and 

development standards, which set forth specific legal standards and criteria 

for the proposal. 

The applications also mention project-level permits like building 

permits, right-of-way permits, clearing and grading permits, subdivision 

11 



approvals, changes in land use category, modification of a previously 

approved subdivision, site plan review, accessory dwelling units, and binding 

site plans, AR 0024193-AR 0024195 (id. at 13-34 through 13-36), but the 

applications do not seek approval or issuance of any of these project level 

permits. The MPD applications simply identify the process and standards that 

will apply when those project-specific applications are filed and reviewed in 

future years. 

D. The MPDs Create Irrevocable Rights 

Yarrow Bay sought MPD approval to lock in development rights that 

could not be modified later when future permits are applied for, even if new 

information about the projects' impacts indicated that projects are in violation 

of the City's Code or Comprehensive Plan policies. The "lock in" was 

accomplished by a vesting clause found in BDMC 18.98.195. In places, the 

MPD ordinances call for future studies. But the City's approval of the MPD 

ordinances locks in Yarrow Bay's right to clearcut the forests, level the 

ground, build subdivisions for 6,000 households and develop a large, big box 

commercial area--regardless of the results of any future studies. 

IV. PROCEEDINGS BELOW 

TRD and several individuals sought review of the City's actions in 

12 



Superior Court pursuant to the Land Use Petition Act. CP 1. The Superior 

Court denied the petition. CP 98. On appeal, this Court reviews the City's 

decisions, not that of the Superior Court. Cingular Wireless, LLC v. Thurston 

County, 131 Wn. App. 756,767,129 P.3d 300 (2006). 

V. STANDARD OF REVIEW AND BURDEN OF PROOF 

The Land Use Petition Act (LUP A), ch. 36.70C RCW, establishes the 

procedures for judicial review of land use decisions made by cities and 

counties. LUPA provides that review is based on the city's record and that the 

appealing party has the burden of proof. The statute sets forth six grounds on 

which the reviewing court may reverse the local decision, the first four of 

which are implicated here: 

The court may grant relief only if the party seeking relief has carried the 
burden of establishing that one of the standards set forth in (a) through (f) 
of this subsection has been met. The standards are: 

(a) The body or officer that made the land use decision engaged in 
unlawful procedure or failed to follow a prescribed process, unless the 
error was harmless; 

(b) The land use decision is an erroneous interpretation of the law, after 
allowing for such deference as is due the construction of a law by a local 
jurisdiction with expertise; 

( c) The land use decision is not supported by evidence that is substantial 
when viewed in light of the whole record before the court; 

(d) The land use decision is a clearly erroneous application of the law to 
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the facts; 

RCW 36. 70C.130. The judicial gloss on these standards is set forth in Lauer 

v. Pierce County, 173 Wn.2d 242, 252-53, 267 P.3d 988 (2011). 

This appeal involves not only review of the City's adoption of the MPD 

ordinances approving the Yarrow Bay proposal, but also review of the 

adequacy of the EISs prepared for these projects. The determination of 

whether an EIS is "adequate" is an issue of law, determined only after the 

Court provides a "hard look" at the document. See infra at 17, 20-21. 

VI. THE EIS IS INADEQUATE 

If the EIS is found to be inadequate, then the MPD ordinances are invalid4 

and the remaining substantive attacks on the ordinances need not be 

addressed. The City Council will need to reconsider the decision whether to 

approve the projects and, if so, with what conditions, after an adequate EIS 

has been prepared and is available to the Council during its deliberations. 

A. SEPA's Purposes and Substantive Requirements 

The State Environmental Policy Act ("SEPA"), ch. 43.21C RCW, was 

promulgated to further a "state policy which will encourage productive and 

enjoyable harmony between man and his environment" and "to promote 

4 A decision based upon inadequate environmental review is void. Leschi Imp. Council v. 
Wash. State Hwy. Comm 'n, 84 Wn.2d 271, 284-85, 525 P.2d 774 (1974). 
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efforts which will prevent or eliminate damage to the environment and 

biosphere." RCW 43.21C.Ol0. The Legislature has recognized that each 

person has a fundamental and inalienable right to a healthful environment and 

enacted SEPA to protect those rights. RCW 43.21C.020. 

1. Environmental review must be done early in the process so 
project decisions are based upon complete and adequate 
environmental review 

The purpose of SEP A is "to provide consideration of environmental 

factors at the earliest possible stage to allow decisions to be based on 

complete disclosure of environmental consequences." King Cy. v. BRE, 122 

Wn.2d 648,664,860 P.2d 1024 (1993). SEPA is "an attempt by the people to 

shape their future environment by deliberation, not default." Stempel v. DWR, 

82 Wn.2d 109, 118, 508 P.2d 166 (1973). The failure to conduct 

environmental review before key decisions are made can be destructive: 

[Decisions early in the process] may begin a process of government 
action which can "snowball" and acquire virtually unstoppable 
administrative inertia. Even if adverse environmental effects are 
discovered later, the inertia generated by the initial government decisions 
(made without environmental impact statements) may carry the project 
forward regardless. When the government decisions may have such 
snowballing effect, decision makers need to be apprised of the 
environmental consequences before the project picks up momentum, not 
after. 
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King Cy. v. BRE., supra, 122 Wn.2d. at 664 (internal citation omitted).5 

2. All SEPA analysis must be based upon adequate information 

When important infonnation is missing, SEP A requires an agency to 

obtain infonnation related to significant impacts essential to a reasoned 

choice among alternatives: 

(1) If infonnation on significant ad verse impacts essential to a reasoned 
choice among alternatives is not known, and the cost to obtain it are not 
exorbitant, agencies shall obtain and include the infonnation in their 
environmental documents. 

WAC 197-11-080(1) (emphasis supplied). See also WAC 197-11-030(2)(c) 

("agencies shall to the fullest extent possible: ... prepare environmental 

documents that are concise, clear, and to the point, and are supported by 

evidence that the necessary environmental analyses have been made"); -400 

(EIS "shall be supported by the necessary environmental analysis"). 

3. Agencies are to use the EIS to make an informed decision, not to 
evaluate a decision previously made 

An EIS must be "impartia1." WAC 197-11-400. Moreover, the "point of 

an EIS is to not evaluate agency decisions after they are made, but rather to 

provide environmental infonnation to assist with making those decisions." 

King Cy. v. BRE, supra, 122 Wn.2d at 666 (emphasis in original). As stated 

5 Although a DNS, not an EIS, was at issue in King County v. BRB, the principle that 
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in WAC 197-11-400: 

(4) ... An environmental impact statement is more than a disclosure 
document. It shall be used by agency officials in conjunction with other 
relevant materials and considerations to plan actions and make decisions. 

4. SEP A requires full disclosure and a "hard look" at the 
environmental issues 

An EIS must "provide a reasonably thorough discussion of the significant 

aspects ofthe probable environmental consequences ofthe proposed action." 

Weyerhaeuser v. Pierce County, 124 Wn.2d 26,37,873 P.2d 498 (1994). A 

decision made based upon inadequate environmental analyses is unlawful. 

Leschi Imp. Council v. Wash. State Hwy. Comm 'n, supra, 84 Wn.2d at 284-

85 (1974). SEPA, like its federal counterpart (NEPA), requires agencies to 

take a "hard look" at environmental issues. PUD No.1 of Clark Cy. v. PCHB, 

137 Wn. App. 150, 158, 151 P.3d 1067 (2007) (citing Nat 'I Aud. Soc. v. 

Dept. of Navy, 422 F.3d 174, 184 (4th Cir. 2005).6 Of course, SEPA does not 

require every single environmental effect or alternative to be considered, but 

"it must include a reasonably thorough discussion ofthe significant aspects of 

the probable environmental consequences of the agency's decision." City of 

government action must be based upon adequately disclosed environmental impacts before 
decisions have a snowballing effect is applicable here. 
9 Washington courts regularly rely on NEPA case law in construing SEPA's requirements. 
PUD v. PCHB, supra, 137 Wn. App. at 158 ("National Environmental Protection Act 
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Des Moines, supra, 98 Wn. App. at 35. See also Weyerhaeuser, supra, 124 

Wn.2d at 37; Gebbers v. Okanogan PUD, 144 Wn. App. 371, 379, 183 P.3d 

324 (2008); RCW 43.21C.031; WAC 197-11-400(2). 

What is "reasonably thorough" is, of course, a function of the nature of 

the decision at hand. SEP A requires "a level of detail commensurate with the 

importance ofthe environmental impacts and the plausibility of alternatives." 

Klickitat Cy. Cit. v. Klickitat Cy., 122 Wn.2d 619,641,94 P.3d 961 (1993). 

Yarrow Bay will argue that "fly-specking" complaints do not render an 

EIS inadequate. The deficiencies identified by the Examiner and discussed 

below are pervasive and substantial. The "fly-specking" cases are irrelevant. 

In this case, the pending decision was to determine the intensity and types 

of uses that would be allowed on 1500 acres ofland that virtually encircles 

and envelops the small, historic town of Black Diamond. The decision will 

shape the face of Black Diamond and the surrounding rural areas for at least a 

hundred years. It would be difficult to conceive of a more momentous land 

use decision for this community. In making that decision, the City has to 

understand the impacts that would result from a development at the scale 

requested by the applicant. Under these circumstances, the requirement for a 

(NEP A) is substantially similar to SEP A, Washington courts may look to federal case law for 
SEPA interpretation"); Des Moines v. PSRC, 98 Wn. App.23, 37 n.28, 988 P.2d 27 (1999). 
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"thorough" EIS required more, not less, attention to important issues. 

5. The "heart" of an EIS is its analysis of alternatives to the 
proposal 

The "heart" of an EIS is its discussion of alternatives to the proposal. 

Oregon Natural Desert Ass 'n v. Bureau of Land Management, 531 F.3d 

1114, 1121 (9th Cir. 2008) (quoting 40 C.F.R. § 1502.14). The EIS must 

inform decision makers of the impacts that would be associated with 

alternati ve levels of development. The EIS must "devote sufficiently detailed 

analysis to each reasonable alternative to permit a comparative evaluation of 

the alternatives including the proposed action." WAC 197-11-440(5)(c)(v). 

Per WAC 197-11-440(4), the EIS must focus on "environmental choices to 

be made among alternative courses of action." 

Basically, the EIS must have sufficient detail so that the City can decide 

whether it wants to endure the impacts associated with a development of this 

size and style or whether a smaller development or one more in keeping with 

the landscape and the town's existing character would have fewer impacts 

and be more in keeping with the City's recently adopted Comprehensive Plan. 

That comparative analysis cannot be undertaken ifthe EIS is too general and 

fails to clearly identify the project's probable significant adverse impacts or 

fails to provide comparable information about the impacts associated with 
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alternative courses of action. 

6. The Draft and Final EIS process 

The SEP A regulations require that an EIS be published first in draft form. 

That draft is circulated to the public and other agencies with expertise for 

review and comment. As stated in WAC 197 -11-400(4): 

The EIS process enables government agencies and interested citizens to 
review and comment on proposed government actions, including 
government approvals of private projects and their environmental effects. 
This process is intended to assist the agencies and applicants to improve 
their plans and decisions, and to encourage the resolution of potential 
concerns or problems prior to issuing a final statement. 

The comments on the draft forn1 an important part of creating an adequate 

Final EIS. The rules require that the final EIS include a substantive response 

to those comments. WAC 197-11-560. 

7. Deference to the responsible official 

By law, the Examiner was required to give deference to the responsible 

official's determination that the EIS is adequate. Agency deference, however, 

is not absolute. Agency action "may be reversed where the agency has 

erroneously interpreted or applied the law, the agency's order is not supported 

by substantial evidence, or the agency's decision is arbitrary and capricious." 

Postema v. Poll. Control Hrng. Bd., 142 Wn.2d 68, 76, 11 P.3d 726 (2000). 

The issue of whether an EIS is adequate is a matter of law. Glasser v. 
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Seattle, 139 Wn. App. 728, 739, 162 P .3d 1134 (2007)( error to apply clearly 

erroneous standard to EIS adequacy challenge). "EIS adequacy refers to the 

legal sufficiency of the environmental data contained in the document." Id. 

Thus, even though deference is required, "[a]n agency's view of the statute 

will not be accorded deference if it conflicts with the statute." Postema v. 

Pollution Control Hearings Bd., supra, 142 Wn.2d at 76. "Ultimately, it is up 

to the Court to determine the meaning of the statute." Id. As this Court stated 

in a SEP A case, an agency decision is entitled to deference only "if it reflects 

a plausible construction of the language of the statute and is not contrary to 

legislative intent." Alpine Lakes Prot. Soc. v. DNR, 102 Wn. App. 1, 15, 979 

P.2d 929 (1999) (emphasis added). 

These cases show that Washington courts have put clear limits on agency 

deference. Most notably, the agency's interpretation must be a plausible 

construction of the statute (e.g., the meaning of an "adequate" EIS) and not 

be contrary to either legislative intent or the statute itself. Here, Mr. Pilcher's 

lack of experience with overseeing the SEP A process has led to an EIS which 

defies SEPA's statutory language and the intent behind it. By law, the 

Examiner was required to give deference to Mr. Pilcher's decision, but the 

Examiner should not have been blind to the evidence that demonstrated that 
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Mr. Pilcher made numerous procedural and substantive errors along the way 

and lacked the technical background and experience necessary for this task. 

B. The Examiner Made Several Systemic Errors that Appear in 
Multiple Portions of his Decision 

1. The Examiner erred in using an unprecedented and improper 
"averaging approach" to excuse serious deficiencies in the FEIS 

The Examiner determined that the FEIS contained "serious deficiencies" 

and that "vital information" was missing. But he excused these serious defi-

ciencies because he thought that other - unspecified - parts of the EIS were 

adequate and that, on balance, the EIS was adequate. Allowing deficient parts 

of the EIS to escape revision because other parts of the EIS are adequate is 

unprecedented and just plain wrong. When a portion of an EIS is determined 

to be inadequate, the remedy is to remand the EIS for revision. See n. 4, 

supra. The law does not allow an agency to make a decision based on an 

inadequate EIS, simply because other parts of the EIS satisfy legal standards. 

a. The Examiner found many serious deficiencies in the 
FEIS 

The Examiner found numerous deficiencies in the EIS. The most 

egregious ones, by his estimation, were in areas where "vital information" 

was omitted: 

[V]ital information was either not disclosed in the main text of [The 
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Villages] FEIS, or the text and appendices both failed to identify and/or 
adequately assess vital infonnation on probable significant adverse 
environmental impacts. 

AR 0024581. 

For example, regarding the critical issue ofthe proposal's impact to water 

quality in Lake Sawyer, the Examiner concluded: 

• "[T]here was a serious shortcoming in the identification of potential 
impacts in the text of the EIS." AR 0024583. 

• "The Villages and Lawson Hills FEIS fail to adequately disclose 
potential phosphorous impacts to Lake Sawyer." AR 0024599 (bold 
caption). 

• "WAC 197-11-080(3) requires environmental review to provide a worst 
case scenario and likelihood of occurrence when acting in the face of 
uncertainty, to the extent the infonnation can be reasonably developed. 
Given the uncertainty in the potential eutrophication of Lake Sawyer, the 
Villages and Lawson Hills EISs should identify the impacts of 
eutrophication to notify the decision maker of what could happen, even if 
the risk of that occurring is within the level of risk adopted by the TMDL 
conclusions in the Implementation Plan. 

Neither the Villages EIS or the Lawson Hills EIS adequately identifies the 
impacts associated with reaching eutrophic status, e.g. the health hazards, 
beach closures, hann to endangered fish and aesthetic blight discussed in 
I(B) of this document are not identified. The Villages contains a fairly 
good description of the history of phosphorous problems associated with 
Lake Sawyer, but there is no recitation of specific impacts. Inexplicably, 
the Lawson Hills EIS doesn't even include the background infonnation. It 
just mentions in one sentence that Lake Sawyer " ... has a 303(d) listing 
for phosphorous, based upon past water quality problems" and in another 
sentence that "Lake Sawyer is susceptible to eutrophication." LH EIS, p. 
4.36 and 5-11 [AR 0021044 and AR 0021115]. The appendices to both 
EISs also fail to identify specific impacts. 65% of The Villages and 100% 
of Lawson Hills drains into Lake Sawyer." AR 0024600 - AR 0024601. 

• "The Applicant has not chosen to conduct its own analysis of how much 
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phosphorous the MPDs will discharge to Lake Sawyer." AR 002460l. 
• "Mr. Zisette's calculations touch upon the most difficult issue of the Lake 

Sawyer EIS appeals: how could DOE [the Washington Department of 
Ecology] conclude that the Lake Sawyer 715 kg/yr TMDL [a limit on 
phosphorous pollution] would be reached [i.e., phosphorous pollution 
would not exceed that limit] when the LSMP [Lake Sawyer Management 
Plan] model predicted 2,255 kg/yr at full build out? The LSMP and the 
Implementation Plan do not provide any explanation. As noted by the 
SEPA appellants, the mitigation measures in the LSMP don't get you 
there - Table 6-7 of the LSMP reveals that all mitigation measures 
combined only attain an annual phosphorous loading of 1,793 kg/yr, still 
well above the 715 kg/yr. These mitigation measures include public 
improvements that cost eight to twelve million dollars to implement. See 
LSMP, p. 6-24 and 6-26 [AR 0005517 and AR 0005519]. Nothing in the 
record suggests that these improvements have occurred and, in fact, the 
Implementation Plan states generally that most mitigation measures have 
not been funded. Implementation Plan, p. 12 [AR 0015399]" AR 
0024604. 

• " ... Mr. Zisette testified that the Applicant failed to determine how much 
phosphorous the MPDs would add to Lake Sawyer. He noted that the 
Applicant could have easily made this determination since it had data on 
both projected stormwater volumes and phosphorous concentrations. The 
Applicant did not rebut this testimony and the Examiner finds that the 
phosphorous loading would not have been unreasonably difficult to 
compute." AR 0024606. 

Likewise, the Examiner found the EIS inadequate regarding its disclosure 

of the proposal's long-term noise impacts (emphasis supplied): 

• "The [Villages] FEIS noise analysis does a good job in identifying noise 
sources and their impacts. However, it doesn't take into account the 
exceptional scale and duration of the MPD projects. In this context, 
construction noise is not "temporary" as contemplated in typical noise 
regulations, such as those adopted by [the Department of Ecology]. The 
[Villages] FEIS should have included an assessment of noise duration and 
mitigation that was reasonably designed to protect residents during this 
time period." AR 0024583. 
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• "Neither FEIS nor their Technical Appendices disclose the anticipated 
duration of each of the constructions activities listed in the table in 
Exhibits 3-12. (Tr. at 795-96 [AR 0000681 - AR 0000682])." AR 
0024609. 

• " ... [A]pproximately 3,680,000 cubic yards of dirt would have to be 
removed from the site. This is equivalent to approximately 153,000 
truckloads of material being exported. If ten truckloads are removed per 
hour, eight hours per day, five days per week, that would be 400 
truckloads a week for about 7.35 years. (Tr. at 1640 [AR 0001347]). 
Exhibit 3-12 states that dump trucks operate at 82-94 dBA 50 feet from 
the source and 76-88 dBA 100 feet from the source." AR 0024609 

• "The FEIS and its Technical Appendices do not adequately disclose or 
discuss the duration of the construction noise impacts. Mr. Lilly testified 
that there is no information in the record disclosing the duration of the 
noise generated by construction, and a reading of the FEIS and 
accompanying Appendices confirms this testimony. Tr. at 795-96 .... 
The duration of construction noise impacts is a significant impact 
that has not been adequately addressed in the EIS." AR 0024611 

• " ... Though an EIS is not intended to be a compendium of every 
conceivable effect of a proposed project, it is reasonable to require such a 
site-specific analysis for properties where noise levels reasonably could 
reach unhealthy levels - continuous exposure above 70 dBA, as identified 
in Appendix C, Technical Memorandum on Noise (November 16,2009). 
Klickitat County Citizens Against Imported Waste v. Klickitat County, 
122 Wn.2d 619,641,860 P.2d 390 (1993)." AR 0024612. 

The Examiner also found "areas in the traffic analysis that did not hold up 

particularly well," AR 24584, including failing to assess impacts to the 

historic, aesthetic and recreational character of Green Valley Road (AR 

0024618 (FF 16); see also AR 0000211-14; AR 0000391-92)7 and the use ofa 

regional, instead of a local, traffic model. 

7 Environmental review must include aesthetics, recreation and historic preservation. See 
WAC 197-11-448(2)(b)(iv)-(vi). 
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The Examiner found other deficiencies in the traffic analysis, too: 

• "The FEIS did not identify safety concerns as a probable significant 
adverse impact." AR 0024616 (FF 14). 

• "The mitigation measures proposed by the FEIS did not discuss whether 
funding exists to implement the measures, or whether such measures are 
feasible." AR 0024617 (FF 15). 

• "The FEIS did not include an analysis or estimate of anticipated increases 
in travel times." AR 0024618 (FF 15). 

• "The FEIS contains no discussion of the traffic impacts posed by 
construction of the proposed projects. It is clear that the many years of 
construction ansmg out of the extensive development proposed by 
applicant will result in ongoing construction traffic impacts." AR 
0024620 (FF 19). 

• "[T]he FEIS gave short shrift to Alternatives 3 and 4, merely noting the 
percentage increase posed by each alternative, ... " AR 0024622 (eL 9). 

• "The FEIS did not include a detailed analysis of potential queue lengths 
resulting from increased traffic. Mr. Tilghman testified that long queues 
at intersections posed a safety hazard for motorists coming upon an 
unexpected backup due to queues and that queues from adjacent 
intersections overlapping might cause gridlock." AR 0024615 (FF 9). 

• "The FEIS did not address individual turning movement failures at the 
various 'legs' ... Mr. Pazooki testified that WSDOT requested 
information about individual legs of intersections and that that 
information was a standard EIS item for inclusion." Id. (FF 10). 

b. The Examiner used an "overall" balancing approach to 
excuse the acknowledged deficiencies 

The numerous and sometimes egregious inadequacies chronicled by the 

Examiner were excused by him on the basis that other, unspecified parts of 

the FEIS were done well. Taken as a whole, the Examiner reasoned, the FEIS 

was pretty good, as shown in these excerpts (emphases supplied): 

• Given the broad range of impacts that were thoroughly discussed in the 
[The Villages] FEIS, the deficiencies identified above are relatively minor 
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in comparison. Overall, the TV FEIS provides a reasonably thorough 
discussion of environmental impacts. AR 0024585-AR 0024586. 

• The SEP A appellants have shown that the EIS does fail to disclose 
significant impacts in a couple of areas. As discussed for Lake Sawyer 
impacts, the most egregious lack of disclosure in the EIS concerns the 
potential impacts on Lake Sawyer water quality. The noise assessment 
doesn't identify the duration of noise impacts, which should be a key 
consideration in assessing the reasonableness of any noise mitigation. 
Overall, however, the EIS discloses the most significant and vital 
information regarding environmental impacts and alternatives. AR 24638. 

• . .. [T]he reasonableness standard is ... broad enough to encompass an 
assessment of deficiencies in light of the overall thoroughness of scope 
of an EIS. AR 0024595 (emphasis supplied). See also AR 0024583 ("the 
Examiner has to conclude that the EIS is still adequate given the overall 
thoroughness of the document"). 

The Examiner cited no legal authority for his decision to excuse various 

deficiencies related to "vital information" by comparing them to other, 

unspecified portions of the EIS that the Examiner believed were adequate. 

The Examiner did not explain how, say, an exemplary discussion of the 

project's impacts on sewer service would excuse the fatally flawed analysis 

of traffic, noise and phosphorous (stormwater) pollution. We have not been 

able to find a single case among the hundreds (or probably thousands) ofEIS 

adequacy cases in which omissions of "vital information" were excused 

because other portions of the EIS were adequate. 

For instance, in Kiewit Canst. Group, Inc. v. Clark Cy., 83 Wn. App. 133, 

920 P .2d 1207 (1996), the court upheld a decision that found an EIS 

27 



inadequate and remanded for preparation of a supplemental EIS onjust those 

issues that the EIS failed to address adequately. Gilbert Western Corporation 

was proposing an asphalt plant. The reviewing board determined that the EIS 

"inadequately disclosed and discussed traffic concerns, particularly the safety 

hazards posed by increased truck traffic along Evergreen Highway." Id. at 

137. Gilbert Western argued that "the Board had no authority to order a 

supplemental EIS on traffic issues." Id. at 142. The Court rejected the 

argument: "the S[upplemental] EIS was justified based upon Gilbert 

Western's failure to disclose the full effect of truck traffic on bicyclists and 

other trail users, and the company's failure to discuss meaningfully the 

alternative of direct access ramps onto State Route 14." Id. There was no 

consideration of whether the adequacy of other portions of the EIS resulted in 

an EIS that "overall" was adequate. The failure of the EIS to adequately 

address traffic safety issues was sufficient, by itself, to require a supplemental 

EIS. Similar cases are collected in the note.s 

S See Weyerhaeuser v. Pierce Cy., supra (EIS remanded for analysis of new alternatives); 
Barrie v. Kitsap Cy., 93 Wn.2d 843, 854, 613 P.2d 1148 (1980) (same); Lands Council v. 
Powell, 395 F.3d 1019, 1037 (9th Cir. 2004) (vacating agency decision; inadequate EIS 
prevented a proper environmental evaluation violating NEP A); Oregon Nat. Res. Council v. 
Brong, 492 F.3d 1120, 1124-25 (9th Cir. 2007) (affinning injunction based on inadequate 
EIS); Olympic Forest Coal'n v. u.s. For. Serv., 556 F. Supp. 2d 1198, 1205 (W.D. Wa. 
2008) (vacating pennit based on inadequate environmental review); Metcalfv. Delay, 214 
F.3d 1135 (9th Cir. 2000) (directing district court to suspend underlying action pending 
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In the present case, the Examiner identified numerous, substantial 

inadequacies in the EIS and explained them away by simply stating that they 

were balanced out by other sections of the EIS, i.e., that "overall" the EIS was 

adequate. This is an egregious error of law. It is contrary to SEP A's mandate 

that all substantial adverse environmental impacts be disclosed. It also 

subverts the twin policies that underlie that mandate: assuring that both 

decision-makers and the public are well informed. If the EIS contains 

inadequate information on one (or multiple) subjects, neither the decision-

makers nor the public will have the information that SEP A seeks to place in 

their hands before decisions are made. The Examiner's use of an 

unprecedented "overall" average to excuse multiple, substantial deficiencies 

in the EIS should be rejected. 

2. The Examiner erred in believing that an adequate mitigation 
plan excuses an inadequate disclosure of impacts 

Another error that sweeps across several EIS topics is the Examiner's 

confusing the substantive sufficiency of proposed mitigation with SEPA's 

procedural duty to analyze impacts in the EIS. For instance, while the 

Examiner found that the EIS failed to adequately disclose water quality 

completion of adequate environmental review); Mountaineers v. u.s. For. Serv., 445 F. Supp. 
2d 1235, 1251 (W.D. Wa. 2006) (injunction pending completion of environmental review). 
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impacts on Lake Sawyer, he excused this, in part, because he found that "The 

Villages and Lawson Hills MPDs Adequately Mitigate Phosphorous Impacts 

to Lake Sawyer." AR 0024603. See also AR 0024621. Likewise, he excused 

the failure of the EIS to disclose a variety of traffic impacts on grounds that 

the city's traffic mitigation ordinance did not require consideration ofthose 

impacts in developing mitigation requirements. AR 0024621 (CLS). 

This reasoning reflects a fundamental confusion by the Examiner, 

conflating the City's duty under SEPA to prepare an adequate EIS and the 

City's duty under other laws to provide for adequate mitigation. 

SEP A provides substantive authority to impose mitigation, but the 

exercise of that authority is largely discretionary. RCW 43.21C.060. In 

contrast, SEP A's procedural mandates (e.g., preparation of an adequate EIS) 

are just that - mandates. Regardless of whether an agency chooses to 

exercise its substantive authority to impose mitigation, SEP A (like NEP A) 

requires preparation of an adequate EIS. See, e.g., Robertson v. Methow 

Valley Citizens Council, 490 U.S. 332,359 (1989). 

An EIS must disclose a project's probable impacts. WAC 197-11-440(6). 

An EIS must identify potential mitigation measures, too. Id. Logically, the 

impacts must be identified before mitigation measures because the mitigation 
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measures are to address the identified impacts. Id. ("describe the existing 

environment that will be affected by the proposal, ... and discuss reasonable 

mitigation measures that would significantly mitigate these impacts ") 

(emphasis supplied). Unless "these impacts" are accurately identified, 

measures to "significantly mitigate" them cannot be developed. The 

Examiner could not possibly know that the impacts had been adequately 

mitigated when he did not have information about what those impacts were. 

Likewise, SEP A requires disclosure of impacts that remain after 

mitigation is used. WAC 197-11-440(6)(c)(v). Unless impacts are identified 

initially, it is impossible to disclose the impacts that remain after mitigation. 

Regardless what the Examiner thought about the adequacy of the 

proposed mitigation, SEP A required first a disclosure of the anticipated 

impacts and those remaining after mitigation. The Examiner committed a 

fundamental legal error when he concluded that his satisfaction with the 

substance of the mitigation program excused non-compliance with SEPA's 

duty to provide a reasonably thorough disclosure of the proposal's impacts. 

3. The Examiner erred in characterizing the EIS as a 
"programmatic" EIS (as opposed to project-specific EIS) and 
judging it by a relaxed standard 

SEP A distinguishes between "non-project" and "project" EISs. A non-
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EIS. See, e.g., AR 0024620 (safety concerns); AR 0024623 (queue lengths); 

AR 0024620 (traffic model); AR 0024618 (travel time). 

Every time the Examiner excused deficiencies in the EIS on the basis that 

the document was a "programmatic" EIS, the Examiner committed an error 

oflaw. The issue ofwhether the MPD ordinances at issue here are a "project" 

or a "nonproject" action has been litigated and resolved by this Court in BD 

Lawson Partners, LP v. Central Puget Sound Gr. Mgmt Hrngs Bd, 165 Wn. 

App. 677,269 P.3d 300 (2011). "We hold the 2010 MPD ordinances adopted 

by Black Diamond were project permit approvals." !d. at 690. 

The Examiner's conclusion that these ordinances were programmatic and 

that the EISs could be held to the more flexible standards for programmatic 

EISs was an error oflaw requiring reversal. RCW 36.70C.130(1)(b). 

4. The Examiner's reliance on phased review does not excuse the 
non-compliance 

The Examiner also erred in relying on the concept of "phased review" to 

bailout the deficient EIS. For instance, according to the Examiner, the 

assessment of safety issues can wait until specific intersections and roadways 

are being designed. See AR 0024620 (Examiner at 42, FF 2). 

WAC 197-11-060(5) allows environmental review to be phased in limited 

circumstances. Id. For example, phased review may be appropriate when the 
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sequence is from a nonproject EIS to document of narrower scope such as a 

site-specific analysis. WAC 197-11-060(5)(c). When phased review is used, 

general issues are addressed first (like site selection and the impacts resulting 

from the basic scale and nature ofthe development proposal). Then, at a later 

stage, when more specific plans are reviewed, more detailed, site-specific 

analysis can be undertaken. 

At each stage, the level of the environmental review must provide the 

information necessary to allow an informed decision to be made at that stage. 

See WAC 197 -11-060( 5)( a) (agencies to "determine the appropriate scope 

and level of detail of environmental review to coincide with meaningful 

points in their planning and decision-making processes"). Phased review 

cannot be used to defer analyzing issues that are ripe for review. SEPA's 

purposes are frustrated if impacts are disclosed in a latter phase of review 

after vested rights have been conferred. 

Similarly, the rules require EISs to be prepared "at the earliest possible 

point in the planning and decision-making process, when the principle 

features of a proposal and its environmental impacts can be reasonably 

identified." WAC 197-11-055(2). Critically, the "fact that proposals may 

require future agency approvals or environmental review shall not preclude 
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current consideration, as long as proposed future activities are specific 

enough to allow some evaluation of their probable environmental 

impacts." WAC 197-11-055(2)(a)(i) (emphasis supplied). Indeed, agencies 

"should adopt procedures for environmental review and for preparation of 

EISs on private proposals at the conceptual stage rather than the final 

detailed design stage." WAC 197-11-055(4) (emphasis supplied). 

The phased review regulations of SEP A are "designed to streamline 

environmental review as a proposal progresses from broad planning to 

narrow site specific implementation." Glasser v. City of Seattle, supra, 139 

W n. App. at 738. The intent is that the review "assists agencies and the public 

to focus on issues ready for decision and exclude from consideration issues 

already decided or not yet ready." Klickitat County, supra, 122 Wn.2d at 639 

(emphasis supplied). "The purpose of phasing review is to enable agencies 

and the public to focus on issues ripe for decision and to exclude from 

consideration issues that are not ready." Organization to Preserve Agr. Lands 

v. Adams County, 128 Wn.2d 869, 879, 913 P.2d 793 (1996) (emphasis 

added). 

"Moreover, phased review of a project is inappropriate where phasing 

avoids discussion or distorts the impact of a project's cumulative effects." 
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around existing landfonns and forests in keeping with Black Diamond's 

historic, small town character. The City Council cannot change those 

fundamental decisions with future decisions. Therefore, this EIS must 

provide the infonnation necessary to infonn those choices before they are 

made. 

The EIS included two alternatives that were smaller than Yarrow Bay's 

proposal. Ifthe EIS had been adequate, the EIS would have provided the City 

and the public with infonnation that allowed them to compare and contrast 

the environmental effects likely to be associated with these alternative 

developments ofvarying size. Even if detailed environmental review of, say, 

specific intersection improvements would appropriately await applications for 

those specific mitigation projects (e.g., detennining how many square feet of 

wetlands might be impacted by adding a tum lane), that is no excuse for not 

analyzing now the larger issues generated by the size and style of the 

development and the extent to which they could be avoided with a smaller 

development. 

For instance, as discussed in more detail below, gIven the staff's 

recognition that the increase in traffic would result in increased safety 
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impacts, the decision makers and public should have been provided with an 

assessment of the extent to which safety concerns vary among the various 

alternatives. And given that fifteen years of construction traffic would create 

noise, dirt and congestion, the Council and public needed at least some 

information about these impacts, too. But the EIS was totally silent on these 

issues. There is no information in the EIS that allows decision makers to 

compare and contrast the safety or construction traffic impacts among the 

various alternatives. This analysis would have been pertinent to the issues 

before the Council at this time, even if a more detailed analysis of safety and 

construction issues might await a subsequent phase. Thus, the Examiner's 

reliance on phased review was misplaced and does not excuse the EIS' s 

failure to address the issues that were being decided by the City at this stage. 

C. The FEIS Failed to Include an Adequate Response to Critical 
Agency Comments on the Draft EIS 

An important part of the environmental review process involves 

circulating a draft of the environmental impact statement to other agencies 

with expertise and to the public for their review. 

WAC 197-11-500 provides the public must be given the opportunity for 
consultation and comment on environmental documents, and lead 
agencies must respond to those comments in preparing the final EIS: 
'Review, comment, and responsiveness to comments on a draft EIS are 
the focal point of the act's commenting process because the OEIS is 
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developed as a result of scoping and serves as the basis for the final 
statement. ' 

Klickitat County, supra, 122 Wn.2d at 636 (quoting WAC 197-11-500(4)). 

Furthermore, "Under WAC 197-11-560(1), the lead agency preparing the 

final EIS 'shall consider comments' received on its proposal and 'shall 

respond' by one or more of several methods." Id. (emphasis in original).9 

A failure to adequately respond to comments results in a failure to take a 

hard look at the environmental consequences of a proposed action. See 

Western Watersheds Project v. Kraayenbrink, 632 F.3d 472 (9th Cir. 2011) 

(agency failed to take a hard look at environmental consequences by neither 

responding to comments "objectively and in good faith" nor making 

responsive changes to the proposed regulations). See also Center for 

Biological Diversity v. Us. Forest Service, 349 F.3d 1157 (9th Cir. 2003) 

("Because the commenters' evidence and opinions directly challenge the 

scientific basis upon which the Final EIS rests and which is central to it, we 

hold that Appellees were required to disclose and respond to such viewpoints 

in the final impact statement"); Sea. Aud. Soc y v. Espy, 998 F.2d 699, 704 

(9th Cir. 1993) (agency erred in not addressing scientific uncertainties and 

9 WAC 197-ll-650( l) requires either a modification of the proposal, a correction or further 
analysis in the FEIS, or "[ e Jxplain why the comments do not warrant further agency response, 
citing the sources, authorities, or reasons that support the agency's response ... " 
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criticisms regarding the scientific model used in the proposed project). 

In this case, Mr. Pilcher took responsibility for drafting many of the 

responses, but they were woefully inadequate. He repeatedly failed to provide 

meaningful responses to important comments submitted by King County, the 

Washington State Department of Transportation, and other individuals and 

entities. Some examples follow: 

• King County commented that the proposed infiltration pond in the rural 

area "may impact the regional Green to Cedar River trail corridor in 

Section 21." AR 0023500. No response was provided in the FEIS. 

• King County stated that "the DEIS also is deficient in addressing cultural 

resource issues within the City .... " AR 0023504. No response was 

provided in the FEIS. 

• King County commented about the deficient discussion of stormwater: 

"Stormwater impacts to these water bodies [including Lake Sawyer] and 

mitigation measures are discussed in only a very general way in the 

stormwater section of this chapter. Stormwater impacts to each of these 

unique water bodies should be addressed in more detail." AR 23503. The 

FEIS response was "As appropriate, clarifications and/or corrections have 

been made to the EIS document." Id. As discussed in more detail later in 
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this brief, no "clarifications and/or corrections" were made regarding 

water quality impacts to Lake Sawyer. See also AR 703 - 70S (County 

testimony that FEIS responses to County's comments were inadequate). 

• King County complained that the "DEIS also does not adequately address 

potential adverse impacts to the Rural Area and Resource Lands as called 

for by the following policies: ... [Countywide Planning Policy LU-ll 

and County Comprehensive Plan Policy R-SIO quoted in full.]" AR 

0023476. Again, no response was provided. 

• King County complained: "Both DEISs need to more clearly describe 

how new local wastewater infrastructure will connect into existing and 

planned conveyance facilities intended to convey wastewater to 

treatment. This is necessary so that the timing and scale of improvements 

to the wastewater conveyance system can be reviewed to ensure there will 

be no adverse impacts to local streams, wetlands, or soil, or impacts to 

public health." AR 23494 (Comm. A-004-029). The FEIS states that this 

is a "comment for which a response is not required because it is not 

related to the SEPA process." The FEIS does not explain why "adverse 

impacts to local streams, wetlands, or soil or impacts to public health" do 

not fall within the ambit of the SEP A process. That assertion lacks any 
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support in law or fact. 

• King County was critical of other sewage issues in the DEIS, too: "The 

DEIS needs to describe how this [sewer conveyance] configuration could 

operate reliably, and function compatibly with the existing Black 

Diamond pump station and Black Diamond trunk. The current level of 

detail does not allow for an assessment of the ability of the configuration 

to adequately protect the environment and public health." AR 0023495 

(Comment A-004-033). Again, the FEIS responds that "this is a comment 

for which a response is not required because it is not related to the SEP A 

process." It is difficult to understand the conclusion that a failure to 

provide sufficient information to assess impacts relating to "the 

environment and public health" does not relate to the SEP A process. 

• King County identified deficiencies in the transportation analysis: 

Southeast Green Valley Road between Southeast Auburn-Black 
Diamond Road to Enumclaw-Black Diamond Road SE (SR 169) was 
recently designated as a 'Community Landmark' by the Landmarks 
Commission. Green Valley Road is one of nine Heritage Corridors 
found significant for their historic integrity, adjacent historic 
resources, and scenic quality in a joint study with Roads Services 
Division of DOT. While the designation entails no regulation through 
the Landmark Design Review Process, it recognizes the particular 
historic significance of the road and corridor which would be 
severely impacted by additional traffic generated by the proposed 
Master Planned Developments (MPDs). In addition to cumulative 
physical impacts and, eventually, changes in the capacity and physical 
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character ofthe road, there are several inventoried historic buildings, 
family burial plots, and archaeological sensitive areas in the corridor 
that would also be adversely affected. Cultural resource analysis 
accompanying the Draft Environmental Impact Statement (DEIS) 
documents does not address these issues. AR 0023504 (emphasis 
supplied). 

The FEIS did not respond to the substance of this comment. The 

response merely explains that a direct connection to Green Valley Road 

has been eliminated. But, even without the direct connection, the 

developments will result in a 300 percent to 400 percent increase in 

traffic volumes on Green Valley Road. AR 0000399-401 (testimony by 

King County's Mathew Nolan). King County's concerns about impacts to 

this Heritage Corridor from the increased volumes (irrespective of a 

direct connection) were wholly ignored in the FEIS response. 

• The Washington Department of Transportation (WSDOT) was critical of 

the analysis oftraffic impacts on State Route 169 (which passes through 

Black Diamond): "Traffic queuing analysis must be added to the reports . 

. . . It is essential for determining the operations of closely spaced 

intersections and for corridor as a whole." AR 0023510 (emphasis 

supplied). Incredibly, the FEIS responds that this "is a comment for 

which a response is not required because it is not related to the SEPA 

process." Little wonder that WSDOT penned another letter after the FEIS 
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was published lamenting the lack of an adequate response to this (and 

other comments). AR 0003900 (Wheeler Ex. 10) 

The Examiner provided virtually no explanation for upholding the EIS 's 

response to these agency comments. He acknowledged that an 

" .. .inadequate ... FEIS response could be consequential if it reveals a 
failure to address a significant environmental impact that is within the 
scope of a properly filed appeal. A permitting agency can find itself in a 
much more difficult position to argue a reasonably thorough discussion if 
it is given notice of a significant impact through a DEIS comment and 
still fails to address it." AR 0024635. 

That is exactly what happened here, yet the Examiner basically ignored 

the issue. Even though the SEPA appellants called to his attention the 

inadequate responses quoted above in our post-hearing brief (see AR 7210-

81 and our cross-exam of Pilcher AR 2366-70), the Examiner failed to 

discuss them or explain on what basis he concluded that the responses quoted 

above somehow were adequate. See AR 24634-35. The Examiner's 

conclusion that the responses were adequate is entitled to no deference 

because he did not provide any analysis or discussion of the specific items 

that formed the basis for this part of the SEP A inadequacy claim. \0 

The FEIS contains example after example of substantive comments to 

10 Weyerhaeuser v. Pierce County, 124 Wn.2d 26,35-36,873 P.2d 498 (1994) (findings 
must disclose basis for decision makers conclusions). 
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which no meaningful response was provided. This "lackadaisical approach" 

is not countenanced in the law. See Klickitat Cy, supra, 122 Wn.2d at 636, 

Western Watersheds Project supra; Ctr. for Biological Diversity v. Us. 

Forest Service, supra; Seattle Audubon Soc y v. Espy, supra. Instead, it 

demonstrates that the necessary "hard look" was not provided. 

Because the Final EIS fails to adequately respond to the comments in the 

Draft EIS, the Final EIS is inadequate. The failure to adequately respond to 

written comments could be cured by the publication of a new FEIS that 

contained adequate responses. 

D. The EIS Fails to Adequately Analyze Phosphorous Impacts to 
Lake Sawyer 

Black Diamond's Lake Sawyer is the fourth largest natural lake in King 

County. The lake is highly valued and "an extremely significant aquatic 

resource" used by the community. AR 5395 (Lake Sawyer Mgmt Plan at ES-

1). The lake provides habitat for three federally listed species, steelhead, 

Coho and Chinook salmon, AR 20805, 20807, and is part of an important 

migration corridor for salmon, Compo Plan at 4-5. Lake Sawyer also provides 

year round recreational fishing for rainbow trout, cutthroat, steelhead and a 

variety of other fish. Id. at 4-10. 

Water quality in the lake already is precarious. Yarrow Bay's project 
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threatens to push it over the edge. As the Examiner stated, "development in 

the Lake Sawyer watershed has the potential to exact devastating 

consequences upon Lake Sawyer." AR 002458l. 

The Examiner concluded that the EIS was based on an old water quality 

plan that "makes no assurance that its mitigation measures will prevent the 

adverse impacts of phosphorous contamination, despite the clearly erroneous 

belief of the Applicant's consultant that it would." AR 0024582 (emphasis 

supplied). The Examiner also concluded that, based on the applicant's model, 

"there was a reasonable chance that the MPD proposals alone could 'tip' 

Lake Sawyer into producing the blue-green algae blooms and all associated 

adverse impacts." Id. 

The Examiner also stated that "there was a serious shortcoming in the 

identification of potential impacts [to Lake Sawyer] in the text of [the] EIS." 

AR 24583. Per the Examiner, the EIS "text mentions that Lake Sawyer has 

phosphorous problems, but it does not identify the consequences of those 

problems, i.e., blue green algae blooms, toxins, beach closures, etc." Id. 

Despite finding that the applicant's "no harm" theory was based on a 

"clearly erroneous" belief and that there was a "serious shortcoming in the 

identification of potential impacts" to Lake Sawyer in the EIS, the Examiner 
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excused serious inadequacies by employing his "overall" averaging method. 

Id. We have addressed that faulty rationale above. In this section, we address 

other rationales offered by the Examiner for excusing the obvious 

deficiencies in the EIS. II We begin with some background. 

1. Lake Sawyer is at a tipping point 

The rule of reason for an EIS means that impacts of greater severity 

should have a more thorough analysis than impacts that are oflesser import. 

"The severity of an impact should be weighed along with the likelihood of its 

occurrence." WAC 197-11-794(2). 

Context is critical, too. The significance of an impact will "vary with its 

physical setting." Id. Phosphorous pollution of a highly used lake near the 

tipping point is more significant - and warrants a more thorough analysis-

than phosphorous pollution in some other, less sensitive, less utilized setting. 

The evidence demonstrates that Lake Sawyer is extremely sensitive to 

II The Examiner also excused the absence of the analysis in the FEIS by referring to the 
discussion of these issues during the appeal hearing. Id. But the required analysis must be 
included in the EIS itself, not in a subsequent appeal process. WAC 197 -11-402( 6). Decision 
makers rely on the EIS, not a hearing transcript, as the source of their environmental impact 
information. 

The Examiner also excused these deficiencies on the basis that the City Council would be 
"encourage[ d]" to "investigate these issues [later] and to promote a reevaluation of the [old 
plan] if necessary to protect Lake Sawyer water quality." AR 0024583. Again, the possibility of 
a later investigation is no cure for a deficient EIS. An adequate EIS must precede the city's 
decision, see supra, §§ VI.A.3 & VI.B.4, so that the City can use the EIS when the decision is 
made. It is too little, too late to hope that a subsequent study will take place and somehow be 
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phosphorous. The City's Comprehensive Plan identifies protection of Lake 

Sawyer water quality as a "key issue." Comprehensive Plan at 1-2. High 

phosphorous loads in the 1980s caused a terrible deterioration of water 

quality. As phosphorous levels went up, algae blooms occurred. A green 

scum covered the lake, rendering the lake virtually unusable for all 

recreational and other public activities. AR 557-58 (testimony of King 

County's Sally Abella), AR 2633 (testimony of Wheeler). 

The algae blooms were not just an aesthetic assault. They were harmful to 

the fish in the lake. The scum precludes aeration of the lake, suffocating 

aquatic life, including salmon and trout. In its "blue green" form, it creates 

toxins, lethal to aquatic life, birds and shore animals (including domestic cats 

and dogs). AR 557 (testimony of King County's Sally Abella). 

In those days, a major source of phosphorous loading was the effluent 

from a wastewater treatment plant. When that was stopped, the lake 

continued to be plagued by algae blooms and high phosphorous levels for 

several years. Finally, in the late 1990s, the lake's water quality began to 

improve, but it remains problematic. AR 0015386. Because of the impaired 

water quality, in 1993, the EPA set a maximum mean summer total 

phosphorous concentration limit of 16 micrograms per liter. AR 0020760. 

used to retroactively re-visit the decision under review. 
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Because the algae blooms are directly connected to phosphorous loads in 

the lake, water quality management efforts have been focused on limiting 

phosphorous flowing into the lake. "The management of Lake Sawyer 

requires the long-term commitment to reduce future watershed loading." AR 

0005400 (2000 Lake Sawyer Management Plan at ES-6). 

Land development is a major determinant of phosphorous loading. 

Forested land typically results in little or no phosphorous reaching the lake. 

AR 2613 (aquatic scientist Rob Zisette testimony). But when land is cleared, 

significant amounts of phosphorous are released. !d. In addition to the slugs 

released during the construction phase, once homes and roads are built, 

additional phosphorous washes off of yards, streets, and other developed 

areas in quantities far greater than in a natural condition. As the 2000 Plan 

noted: "Modeling of future water quality in Lake Sawyer indicates the 

potential for a significant degradation as a result of development within the 

watershed." AR 5400. 

Virtually none of the foregoing information is included in the EIS. See 

WAC 197 -11-440( 6)( a) ("EIS shall describe the existing environment that 

will be affected by the proposal"). 

2. Evaluating the potential impact on Lake Sawyer requires an 
assessment of the total phosphorous load that will reach the lake 
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Water quality in Lake Sawyer is a function of the total phosphorous load 

reaching the lake (or re-circulated within it). AR 2626 (Zisette). See also AR 

5395-96. That is, the amount of phosphorous reaching the lake (or already in 

it) - the so-called phosphorous load - is the catalyst for the algae growth 

and other deleterious effects. As aquatic scientist Zisette explained, a flow 

that is only one percent phosphorous can deliver as much phosphorous to the 

lake as a flow that is 100 percent phosphorous ifthe fonner flow is 100 times 

larger in volume than the latter one. It is the quantity of phosphorous reaching 

the lake, not the concentration levels in the influent, which makes the 

difference. AR 2615-28. Yarrow Bay's consultant, Mr. Kindig, did not 

dispute this. 

Thus, to assess the projects' impacts on Lake Sawyer, it is "essential" to 

assess the total quantity of phosphorous that likely will reach the lake as a 

result of these projects. AR 0004035 (Zisette (Herrera Consulting) Report). 

Without this "essential" infonnation, it is impossible to assess the projects' 

impacts on the lake. This is not a matter of opinion. It is a scientific fact. 

Stormwater facilities can remove some of the phosphorous (50% 

according to Yarrow Bay's consultant), but even accepting Yarrow Bay's 

removal efficiency assumption for the moment, 50% of the phosphorous 
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generated on-site gets through the treatment facilities and moves on to the 

lake. How much of a load to the lake is that? That requires a calculation of 

the "phosphorous load." AR 2581-82. That calculation was not done. 

Moreover, "much of the water during large storm events bypass" the 

treatment pond, "so there will be additional phosphorus that will be exported 

from the development that doesn't even get through the pond for treatment." 

AR 0089. During these large storms, much larger loads of phosphorous reach 

the lake (and settle out there) both because the volume of water is greater and 

the removal efficiency is lower. This must be addressed in calculating the 

phosphorous load, too. Id. 

Once the load of new phosphorous is calculated (and added to the 

background load), that total load can be compared to several standards to 

assess its significance. The TMDL threshold 12 set for the lake is 16 

micrograms per liter. AR 0015386 (Water Quality Implementation Plan). 

Recent monitoring indicates that the TMDL threshold is not consistently 

being met. AR 0015388. The EIS fails to evaluate how much phosphorous 

will reach the lake or what impact it will have on phosphorous levels in the 

lake or whether it will cause an exceedance of the TMDL. 

12 Total Maximum Daily Load. This standard is established pursuant to the federal Clean 
Water Act for water bodies that have impaired water quality. 33 U.S.c. § 1313(d). 
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Another benchmark is the non-degradation standard in the City's 

Comprehensive Plan. Policy NE-6 at 4-25. Policy NE-6 requires that 

protection measures be adopted "to reduce pollutant loads, including 

phosphorous discharged to Lake Sawyer." Id. (emphasis supplied). In like 

manner, the 2000 Lake Sawyer Management Plan states: "Further 

degradation of the lake is unacceptable to the community. The management 

of Lake Sawyer requires the long-term commitment to reduce future 

watershed loading." AR 0005400 (emphasis supplied). 

Will the development approved by the ordinances "reduce pollutant loads, 

including phosphorous" as called for by the Comprehensive Plan and the 

2000 Plan? The EIS does not disclose that critical information either. Before 

deciding whether to approve Yarrow Bay's proposal (or something smaller), 

the Council needed to determine whether the development would be 

consistent with Comprehensive Plan Policy NE-6 (as required by the City's 

own Code). The Council vitally needed information on the projects' impact 

on phosphorous levels in Lake Sawyer to make that determination. But that 

information was not provided by the EIS, rendering it woefully inadequate. 13 

13 The City's Comprehensive Plan policy to reduce phosphorous in the lake is consistent with 
Ms. Abella's testimony that algae scum can form even in a mesotrophic lake. Mesotrophic 
conditions arise with phosphorous levels between 16 micrograms per liter and 24 micrograms 
per liter. AR 0005477. 
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The failure ofthe EIS to assess the phosphorous loading to Lake Sawyer 

is not limited to the analysis of Yarrow Bay's proposal. The EIS should have 

included an analysis ofthe phosphorous loading impacts ofthe scaled down 

alternatives .. See WAC 197-11-768 (first form of mitigation is "[a]voiding 

the impact altogether by not taking a certain action or parts of an action"). AR 

5503 (Lake Sawyer Mgmt. Plan: "[fJorest retention and open space 

dedication ... could play an important role in the long-term protection of 

Lake Sawyer"); AR 2626 (Zisette: reducing acreage converted from forest to 

urban is the ultimate "source control" to mitigate phosphorous impacts). 

But the EIS analyses for these alternatives are non-existent. All the 

EIS states is that Alternative 3' s water quality impacts (generally, not specific 

to Lake Sawyer) "will be proportionally less." AR 0020772. That's it! And 

there is no mention of stormwater impacts for Alternative 4. Id. Nothing at 

all! The City Council could not assess whether impacts to Lake Sawyer 

would be meaningfully reduced by approving a smaller version of the 

proposal with that kind of information. And these fundamental inquiries 

needed to be addressed when the project's size was being decided in the 

MPD approvals, not in some later phase of SEP A or permit review. 

As the Examiner found, a phosphorous loading analysis would have 
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provided the City Council with "vital" information as to what extent 

phosphorous loading to Lake Sawyer might be reduced if a smaller project 

were approved. AR 0024581-AR 0024583. The absence of this "vital" 

information renders the Lake Sawyer water quality section of the EIS fatally 

flawed. 14 The Examiner unambiguously found the EIS analysis of Lake 

Sawyer water quality inadequate: "The Villages and Lawson Hills FEIS fail 

to adequately disclose potential phosphorous impacts to Lake Sawyer." AR 

0024599. 15 Yet he managed to justify finding the EIS adequate despite his 

finding that the EIS fails to disclose these impacts to Lake Sawyer. 

Part ofthe Examiner's rationalization for upholding the EIS was based on 

14 So if the EIS did not provide this infornmtion, what did it disclose? The EISs' discussion 
of water quality impacts is contained in a section that is entitled "How Would the 
Alternatives Affect Water Resources?" which begins at 4-30. The water quality portion of 
that discussion begins at the bottom of page 4-33. At 4-35, the EIS acknowledges that the 
"increase in phosphorous and urban runoff may be several times greater than that of 
previously forested conditions. Specific to this site, quantified analysis indicates that total 
phosphorous discharge concentrations are forecast to be higher in post-developed conditions 
(Appendix M, Table 3-13)." (Emphasis supplied.) The EIS goes on to note that these higher 
concentration levels refer to phosphorous suspended in solution and does not include 
phosphorous bound to particles. !d. The EIS acknowledges the general risk that the 
"combined impact of phosphorous in runoff and phosphorous bound to sediments may 
contribute substantially to the risks of eutrophication of receiving water." Id. 

But the EIS does not take the next and "essential" steps of attempting to calculate the 
phosphorous load or the impact on the lake. The next two pages of the EIS include a 
discussion of Alternative 2 in particular. That discussion covers a variety of water quality 
issues, most of which are not relevant to Lake Sawyer's phosphorous issues. Nowhere in that 
discussion is there any assessment of the amount of phosphorous expected to reach Lake 
Sawyer or the impact that will have on phosphorous concentrations in the lake. 
15 This statement is in the title of a section of the Examiner's decision. The Examiner 
specifically stated that section headings serve as findings of fact. AR 0024595. 
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his "overall" calculus of the documents' adequacy. We have addressed that 

flawed rationale above. In the next section, we address other rationalizations 

offered by the Examiner unique to the Lake Sawyer issue. 

3. The Examiner's excuses for the deficient Lake Sawyer analysis 
are inadequate 

a. The Examiner's reference to "inquiry notice" is off base 

The Examiner opines that even though the EIS does not provide adequate 

information about Lake Sawyer water quality issues, the discussion 

nonetheless survives legal scrutiny because the EIS puts the reader "on 

inquiry notice." AR 0024601. Inquiry notice is defined as "notice attributed 

to a person when the information would lead an ordinary prudent person to 

investigate the matter further." Black's Law Dictionary (9th ed. 2009). It is a 

concept used primarily in property and contract law. It has never been used to 

justify an inadequate disclosure in an EIS. 

Inquiry notice, by its nature, requires that only enough information be 

given that individuals will investigate on their own. This is simply not the 

way SEP A works. As discussed above, an EIS must "provide a reasonably 

thorough discussion of the significant aspects of the probable environmental 

consequences of the proposed action." Weyerhaeuser v. Pierce Cy., supra, 

124 Wn.2d at 37. It is also required to contain a discussion of alternatives 
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because it "provides a basis for a reasoned decision among alternatives 

having different environmental impacts." Brinnon Group v. Jefferson Cy., 

159 Wn. App. 446, 481, 245 P.3d 789 (2011). This information must be 

included in the EIS, WAC 197-11-440, not just a hint of it with the burden 

placed on the decision-makers and public to find it elsewhere. 

The Examiner's reliance on "inquiry notice" shows a gross 

misunderstanding of how the SEP A process is intended to work (or a 

revealing insight into how much the Examiner would contort the law to 

uphold the EIS). The preparers of an EIS are required by law to provide all 

the necessary information to the decision makers and the public so they may 

make an informed decision. The Examiner's reliance on the out-of-place 

concept of inquiry notice is legal error. The EIS should be set aside. 

b. The Examiner erred in rationalizing that information on 
the proposal's contribution to the lake's phosphorous load 
"would not have provided anything of significant use to 
the decision maker" 

In another statement nothing short of amazing, the Examiner penned that 

the "serious shortcomings in the identification of potential impacts" to Lake 

Sawyer, AR 24583, were excused because the omitted information "would 

not have provided anything of significant use to the decision maker." AR 

24606. According to this implausible rationale and using the assumptions in 
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the 2000 Plan, the project would cause exceedances of the TMDL standard, 

regardless which size project was selected or which mitigation was imposed. 

Id. Thus, theorized the Examiner, there was no point in estimating how much 

phosphorous would end up in the lake because of Yarrow Bay's project - it 

would violate the TMDL standards in any event. Id. 

First, even if all alternatives will cause exceedances of the TMDL, the 

magnitude of the exceedances is important information. An alternative that 

causes only a slight exceedance would, presumably, be preferable to one that 

causes a large exceedance. To make a reasoned choice between alternatives, 

it was critical that the Council know not only whether each option would 

exceed the TMDL, but by how much. 

Second, ifthe project is going to cause violations of the TMDL standard, 

the EIS should certainly disclose that. The failure to disclose that is not 

excused by rationalizing that "all the options will violate the standard, 

therefore, there is no need to mention it." 

Third, ifit is true that the proposals will inevitably cause violations of the 

TMDL, then the City should not be approving the proposal. Doing so would 

violate both the requirements of the Clean Water Act (see 33 U.S.c. § 

1313( d) (1 )(C) (requiring agencies to set a total maximum daily load)) and the 
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City's own Comprehensive Plan (see Comp Plan at 8-48). 

4. Both King County and a peer reviewer had concerns with the EIS 
"analysis," but those concerns were ignored by the City 

When Kindig's limited analysis first appeared in the Draft EIS, King 

County filed a comment letter indicating concerns with the lack of analysis in 

the EIS regarding this key issue. King County commented: "Stormwater 

impacts to these water bodies [including Lake Sawyer] and mitigation 

measures are discussed in only a very general way in the stormwater section 

of this chapter. Stormwater impacts to each of these unique water bodies 

should be addressed in more detail." AR 17807 (Comm.A-004-047). 

The Final EIS responded simply: "Thank you for submitting this 

information. As appropriate, clarifications and/or corrections have been made 

to the EIS document." Id. A comparison of the Draft and Final EIS reveals 

that no "clarifications and/or corrections" were made in terms of providing 

"more detail" regarding the impacts to Lake Sawyer. In pertinent part, there is 

no difference at all between the two documents. Mr. Foley (the county's 

stormwater engineer) testified that he considered that "response" to be 

unresponsive AR 702-04. He also corroborated TRD's argument herein, 

testifying that the EIS stormwater analysis was too general- far more general 

than the analysis done for other large projects he has worked on. AR 703-05. 
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Earlier, when Mr. Kindig's technical report was prepared for use in 

drafting the EIS, the City had the report peer-reviewed by Parametrix. 

Parametrix raised some of the same concerns summarized above. With regard 

to Kindig's claim that compliance with the 2000 Plan assured a lack of 

impact to the lake, Parametrix's peer review report stated: 

"Given that total loads are likely to increase significantly under the 
proposed developments, and that the proposed BMPs are predicted to 
remove only 50 percent of the total phosphorous, it seems likely that the 
development would increase the phosphorous load to the watershed. 
Therefore, the document should discuss how the project will provide 
additional mitigation for the increase to phosphorous load needed to meet 
the total phosphorous load for Lake Sawyer." AR 0017149 (emphasis 
supplied). 

Similarly, Parametrix stated "it is not clear" from either the 2000 Plan or 

Ecology's 2005 Stormwater Manual that the proposed projects can be 

developed "without impacting the trophic state of the lake." AR 0017147. 

Regarding the inappropriateness of Kindig relying on the outdated 2000 

Plan, Parametrix stated: "The City should review the King County Lake 

Sawyer Management Plan and update it as needed based on recent literature 

and new land use plans." Id. 

Incredibly, even though the City recognized the need to have Kindig's 

report peer-reviewed and, presumably, paid good money to obtain it from 

Parametrix, the City simply sat on it. The City did not forward this peer 
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review critique to Mr. Kindig nor did the City convey the substance of the 

report to Mr. Kindig in some other form. AR 1624-25. It is undisputed that 

Mr. Kindig did not prepare a supplemental report or anything else in response 

to Parametrix' s criticisms or the concerns raised by King County. Instead, the 

FEIS relies on the original Kindig report with no changes whatsoever. 

E. The EIS Fails to Discuss Several Major Traffic Issues and Those 
That Are Discussed Suffer From Analytical Flaws 

While an EIS need not disclose every conceivable impact, it must do 

more than analyze widespread, multi-faceted traffic impacts by reference to a 

single, obtuse measure. The totality of the disclosure of traffic impacts 

associated with the projects is a list of intersections that will fail the level-of-

service (LOS)16 test for the afternoon peak hour. See AR 0020654-56 (EIS at 

3-18 and accompanying figures). A "thorough analysis" ofthe traffic impacts 

of a project of unprecedented size in a remote part of King County ill-served 

by an existing transportation infrastructure cannot possibly be accomplished 

in one page of text and two figures. Many critical facets to the project's 

transportation impacts were simply ignored. 

16 Level of service (LOS) is a measure used by traffic engineers to quantify traffic flow 
levels and/or road capacity levels. 
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The omission of these issues strikes at the heart of SEP A's requirement 

that EISs shall "allow the reader to understand the most significant and vital 

information concerning the proposed action, alternatives, and impacts, ... " 

WAC 197-11-425(1). The omitted items are among the "most significant and 

vital information" that should have been disclosed regarding this project. 

Disclosure ofthese items was vitalif decisions about the City's and region's 

future were to be made "by deliberation, not default." Stempel, supra. 

1. Safety 

There is no dispute that the project will cause safety impacts. Yarrow 

Bay's transportation witness, Mr. Perlic, admitted as much. AR 1271-72. He 

also admitted that those impacts were not disclosed. AR 1275-76. Mr. Perlic 

claimed that the undisclosed impacts could or would be adequately mitigated, 

but he admitted that the EIS does not disclose the phantom mitigation either. 

Id. This is wholly unacceptable. If there are impacts (as Perlic admits), they 

should be disclosed. If the impacts can be mitigated, those mitigation 

measures should be disclosed, too. Ifthere are any safety impacts that cannot 

be mitigated, those must be disclosed, too. WAC 197-11-440(6)(c)(v). 

The Examiner found that the EIS failed to address safety issues: 

The FEIS did not identify safety concerns as a probable significant 
adverse impact. Mr. Nolan testified King County was concerned about 
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safety on the rural roads including Southeast Green Valley Road. Tr. 389. 
Mr. Nolan identified concerns including safety issues and issues related to 
the physical geometry of the roads, problems with site distances, and 
curves in the roads. Tr. 427. Mr. Nolan further testified that he was not 
aware of any piece of the Draft Environmental Impact Statement or the 
Final Environmental Impact Statement that specifically addresses 
potential safety issues related to the increased volumes on the rural 
unincorporated King County roads. Tr. 428. 

AR 0024616 (FF 14) (emphasis supplied). 

The FEIS did not include a detailed analysis of potential queue lengths 
resulting from increased traffic. Mr. Tilghman [a transportation planner] 
testified that long queues at intersections posed a safety hazard from 
motorists coming upon an unexpected back up due to queues and that 
queues from adjacent intersections overlapping might cause gridlock. Tr. 
page 594-600. 

AR 0024615 (FF 9).17 

While the Examiner acknowledged that the EIS failed to disclose the 

safety issues, he excused the omission with this short statement: 

While the FEIS did not identify safety concerns as a probable significant 
adverse impact, the Appellants did not present evidence that these issues 
could be adequately addressed at this higher level review. It is reasonable 
to conclude that decision-makers would recognize that vehicle accidents 
will increase proportionately with increased traffic volumes. 

AR 24620 (CL 2). Neither of these excuses is sufficient to excuse the gross 

17 Not only does the EIS fail to disclose the impact of additional highway traffic on 
bicyclist and pedestrian safety, it falsely asserting that the project will "not affect" pedestrians 
or cyclists off-site. AR 20660. This is worse than omitting an issue. It is a blatantly incorrect 
disclosure. 

Mr. Tilghman's testimony ci ted by the Examiner was echoed by both independent traffic 
experts who testified, WSDOT's Pazooki (AR1l51:25-1153:6) and Maple Valley's 
lanarthanan (AR1087:23-1088:13). 

62 



inadequacy of the EIS. The reference to "this higher level of review" is a 

reference to the Examiner's mistaken belief that this was a "programmatic" 

EIS and not a specific project EIS. As demonstrated above, that determination 

was in error. Moreover, even ifthis were a "programmatic" EIS, that does not 

justify ignoring issues or providing incorrect information (e.g., project will 

"not affect" pedestrians or cyclists). This EIS informed a decision that locked 

in the housing numbers, commercial square footage, and other details that 

were intended to vest rights for Yarrow Bay once that approval was issued. A 

generalized treatment may be sufficient, but not no analysis at all. 

The second excuse offered by the Examiner is reminiscent of his "inquiry 

notice" rationale. Rather than requiring adequate disclosures in the EIS, he 

assumed that decision-makers and the public were aware of the impacts in 

general terms (i.e., more traffic means more safety issues). But for the EIS to 

be adequate, it would need to do more than state that basic relationship. How 

many road miles with increased traffic have paved shoulders, gravel 

shoulders or no shoulders? Where are the problems with the sight distances 

and curves mentioned by King County (AR 0024617) and what can be done 

about those? Which roads have (or can be expected to have) large numbers of 

pedestrians and\or bicyclists? Are there opportunities for new sidewalks 
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and\or bike lanes? To what extent would these problems be reduced if one of 

the alternatives were selected? Questions like these need to be answered 

before an informed decision can be made on the size of the project, not 

during a later phase of review after key decisions are etched in stone. 

Yet again, the Examiner found deficiencies in the EIS and then stretched 

to find some reason, even legally insufficient reasons, to paper over the 

inadequacies. The Court should restore the Examiner's finding that the EIS 

failed to adequately address safety issues and rule that the Examiner's 

conclusion oflaw excusing that omission is legally insufficient. 

2. Travel time 

Mr. Perlic admitted that, in contrast to the cryptic LOS predictions, 

disclosing the development's impact on travel time would be "more 

meaningful" to the Ci ty Council, not to mention the public. AR 1841. Would 

the developments tum a 20 minute commute into a commute that lasts 22 

minutes? Or 30 minutes? Or 40 minutes? Will the eight minute trip to the 

grade school become a 20 minute ordeal? That is the kind of information that 

Council members and the public can understand and base decisions on. It is 

also information that could have been readily included. Hiding impacts by 

reference to arcane LOS terminology, when a simple statement of additional 
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travel time could readily have been disclosed, demonstrates again the failure 

of this EIS to make meaningful disclosures. 

The Examiner excused this omission on grounds that the city has a traffic 

management system that is based on LOS and that the City Council members 

were presumably familiar with that metric. AR 0024621 (CL 3). This 

reasoning suffers two flaws . First, an EIS is to be useful to the public, not just 

the decisionmakers. WAC 197-11-440(2) (EIS "shall inform decision makers 

and the public"). The Examiner made no finding that members of the public 

are familiar with the LOS terminology. 

Second, the Examiner confused the information necessary to implement 

the city's traffic congestion ordinance (the LOS forecasts) with the 

information required by SEP A. Providing one statistic (LOS) used in a 

regulatory program, and an obtuse one at that, does not meet SEPA's 

requirement for a reasonably thorough disclosure. The Examiner ignored 

SEPA's "reasonably thorough" command when he concluded that the LOS 

forecasts were all that was required to inform the public and the Council of 

the development's traffic impacts. AR 0024621 (CL3). 

3. Construction traffic impacts 

The EIS contains no discussion of the traffic impacts associated with this 
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massive construction project. For fifteen years (or longer), area residents are 

going to endure roads crowded with construction vehicles and lane closures. 

See, e.g., AR 21609 (dump trucks for The Villages alone equivalent to eight 

trucks per hour, five days a week for over seven years). 

This omission was called to the City's attention by King County: "The 

short term impacts of both construction hauling and possible partial road 

closures need to be analyzed in the EIS." AR 17785 (Comm. A-004-010). 

The FEIS responded, enigmatically, that "This request for additional 

information goes beyond the scope of the EIS ... " Why is that? SEPA does 

not distinguish between short and long term impacts. If they are significant, 

they must be addressed. And here the so-called "short term" impacts would 

persist for fifteen years - hardly "short-term" by most people's standards. 

A reasonably thorough EIS would include a disclosure of these atypical, 

highly intrusive, long-term construction traffic impacts and assess whether 

mitigation is possible. If not, the project may need to be scaled down. The 

failure of the EIS to disclose these impacts and assess mitigation options 

renders the EIS inadequate. 

The Examiner recognized that the developments would create 

construction traffic impacts and that these impacts were not disclosed. 
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The FEIS contains no discussion of the traffic impacts posed by 
construction of the proposed projects. It is clear that the many years of 
construction arising out of the extensive development proposed by 
applicant will result in ongoing construction traffic impacts. 

AR 0024620 (FF 19). But after repeating that finding in a conclusion oflaw, 

he decided that mitigation for these undisclosed impacts could be better 

assessed later - after the City had committed to a project of this magnitude. 

AR 0024624 (CL 14) ("mitigation of such impacts is more appropriately 

handled at each phase of the project"). 

The Examiner's rationale that the construction traffic problems could be 

addressed later, after the die was cast, runs directly counter to SEPA's most 

basic premise: that government decisions should be informed by the 

environmental facts; that we should make our decisions "by deliberation, not 

default." Stempel, supra. As stated in the SEPA rules, "[a]ppropriate 

consideration of environmental information shall be completed before an 

agency commits to a particular course of action". WAC 197-11-055(2)(c). 

Even if development of some of the mitigation measures could await 

review of construction permits, the Council had a more fundamental issue 

before it at this juncture: "Will the impacts associated with these 

projects-even with mitigation--be too large to justify projects of this 

size?" An EIS must "[ s ]ummarize significant adverse impacts that cannot or 
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will not be mitigated." See WAC 197-11-440(6)(c)(v). The Examiner's 

assertion that all of this could be addressed later - after the City was 

irrevocably committed to projects of this size - directly violates SEPA's 

commands to study and disclose impacts early in the process so that 

inforn1ation can be considered before irrevocable decisions are made. 

4. No detailed analysis of Alternatives 3 and 4 

If properly informed about the project's traffic impacts, the City Council 

may well have determined that the proposed development was too large, 

especially with so much uncertainty surrounding the expense, effectiveness 

and availability of mi tigation measures. To inform the Council about options, 

the EIS included two scaled down alternatives. But in the traffic section, the 

EIS failed to assess the traffic impacts associated with these alternatives so 

that the Council (and the public) could assess to what degree scaling back on 

the projects would avoid traffic impacts. That comparative analysis, which 

forms the "heart" of the EIS, see supra at VLA.5, was missing. 

Not only did the EIS fail to address issues like safety and impacts to 

Green Valley Road for the alternatives, it did not even meaningfully address 

the one parameter analyzed for the preferred alternative, failing to disclose 

the number of intersections failing LOS standards. 
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The Examiner forthrightly found that the EIS gave "short shrift" to the 

alternatives in the traffic assessment. AR 24622 (CL 9). But as was with 

every other deficiency, he had an excuse. Considering that the analysis of 

alternatives is the "heart" of the EIS, one might have expected the Examiner's 

excuses in this vein to be particularly thoughtful. Instead, he dismissed this 

omission with conc1usory platitudes. Id. For instance, while the Examiner 

states that the EIS gave "short shrift" to the transportation impacts of the 

alternatives, he states the EIS provided adequate information for a "reasoned" 

decision. How could that possibly be? The Examiner never explains. Without 

a comparison of the traffic impacts of the proposal measured against the 

scaled-down alternatives, a reasoned decision was impossible. The Council 

and public were left to guess the extent the smaller alternatives' impacts, in 

violation of SEP A's foremost requirements. 

5. Traffic mitigation measures 

The EIS focuses on the project's traffic impacts at various intersections 

assuming that a long list of intersection and roadway proj ects will be funded, 

permitted and constructed. If those projects are not built, the traffic impacts 

would be far worse. AR 0021381. 

SEP A does not allow impacts to be understated based on speculative 
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mitigation measures. To be included in the EIS analysis, mitigation must be 

both "reasonable and capable of being accomplished. " WAC 197 -11-660( c). 

Skewing the disclosure of impacts by resort to speculative mitigation projects 

violates SEPA's rules and results in misleading disclosures that lead to 

irrational, not "reasoned," decisions. 

The EIS contains absolutely no analysis ofthe feasibility of implementing 

any of the mitigation measures. Given that the EIS forecasts that 22 

intersections will fail LOS requirements without mitigation, the feasibility of 

constructing the mitigation measures is central to a "thorough analysis" of 

transportation impacts. Despite the critical importance of the proposed 

mitigation, the authors of the EIS chose not to disclose any of the issues 

concerning the feasibility of actually building these mitigation measures. Mr. 

Perlic candidly acknowledged that there has been no assessment of this issue. 

See AR 1305-07 (no analysis of funding or permitting issues). 

Tellingly, Mr. Perlic testified that he omitted from his transportation 

model all future transportation improvement projects subsequent to the next 

six years, even those in approved Comprehensive Plans and Transportation 

Plans, because they lacked funding and, therefore, were "speculative." AR 

0001974. Yet the EIS lists and relies on dozens of mitigation measures 
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without the slightest disclosure that there is no funding for these measures 

and they are, consequently, "speculative," too. As, Mr. Pazooki (WSDOT) 

testified, there is absolutely no money available for any of the 4-lane 

improvements proposed on SR 169. AR 0001174-75. 

The Examiner also relied on GMA concurrency to justify the EIS' s failure 

to make even a rudimentary assessment of the feasibility of these critical 

transportation mitigation measures. AR 0024623 (CL 10). But the 

Examiner's reliance on "GMA concurrency" is misplaced. The GMA requires 

cities to adopt concurrency regulations which, in brief, set traffic congestion 

standards at key intersections and preclude the city from approving projects 

which would violate those standards. RCW 36.70A.070(6)(b). But cities are 

free to set those standards at any level they want, even gridlock. Id. See also 

City of Bellevue v. East Bellevue Comm. Mun. Corp., 119 Wn. App. 405, 

415, 81 P.3d 148 (2003). The City's Comprehensive Plan explicitly 

contemplates reducing LOS standards if mitigation is too expensive. Compo 

Plan at 7-4 ("lower the LOS standards to LOS D, E, or F for the system or 

portions of the system that cannot be improved without significant 

expenditure"). Thus, if the mitigation unthinkingly assumed to be feasible 

turns out to be unaffordable or otherwise unattainable, the City can simply 
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relax the concurrency standards, resulting in far worse impacts than disclosed 

in the EIS. Id. The Examiner was mistaken in believing that the GMA 

concurrency standards would preclude construction of the project if the 

speculative mitigation fails to materialize. 

6. Omissions regarding the true extent of LOS failures 

While providing the public and City Council members with inforn1ation 

only about travel delays at certain intersections is not sufficient for a project 

with traffic impacts of this magnitude, the EIS did not even provide that so­

called LOS information completely. First, the analysis was limited to only a 

single "peak" hour. AR 0020652. The decisions makers and the public 

needed to understand whether those failing conditions would persist for more 

than a single hour. It matters whether an intersection is failing from 3 :00 p.m. 

to 7:00 p.m. or for just a single hour. 

Second, the EIS fails to disclose LOS failures in the morning commute, 

which is uniquely related to school and construction traffic. If commuters are 

going to be held up in traffic in the morning, they want to know that, too, not 

just that their evening commutes will be slowed. AR 00015136. 

The Examiner said these two issues could be ignored because the EIS did 

not need to be a "compendium" of every conceivable impact. AR 0024621 
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(CL 4). But disclosing whether intersections will be jammed for one hour or 

four (and during both rush hours or only in the afternoon) is hardly pushing 

the limits of an adequate ("reasonably thorough") disclosure. This is basic 

information important to making a reasoned decision. Time and again, the 

Examiner was content with the skimpiest of disclosures, instead of 

"reasonably thorough" ones. 

Third, the EIS revealed LOS failures only if the entire intersection failed. 

That involves averaging the various movements within an intersection and 

disclosing a problem at the intersection only if all of the movements are so 

bad that "on average" the intersection fails. This masks the failures at 

intersections where only some of the movements are particularly bad. A 

three minute wait to make a left tum is not any less a significant impact 

simply because other movements at the intersection are unimpaired. 

The Examiner excused this last omission by referring to the City's 

regulatory program which uses the intersection average statistic. AR 0024621 

(CL 5). But as discussed above, while the city's regulations may (rightly or 

wrongly) utilize only intersection averages, an environmental impact 

statement must disclose all significant impacts. As Mr. Perlic acknowledged, 

the failure of one or more turning movements at an intersection is a 
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significant impact, even if the average is not sufficient to trigger regulatory 

requirements. AR 0001234. Further, the failure to disclose the impact also 

results in a failure to identify mitigation for the impact. Those failures can 

create long queues (slowing travel time; blocking access to businesses; and 

creating safety hazards) as well as create the need for more mitigation. None 

of this was disclosed in the EIS. 

F. The EIS Did Not Adequately Address Construction Noise 
Impacts 

The Examiner stated that "[p ]erhaps the second greatest shortcoming of 

the [Villages EIS] is its analysis of noise." AR 0024583. The FEIS treated 

noise as if the developments were run-of-the-mill subdivisions that would 

cover a small acreage and be fully developed in a short time. In fact, Yarrow 

Bay plans for construction of The Villages alone to last for fifteen years (if 

things go as planned). AR 0024300. During that time, the community would 

have to endure the incessant noise involved with clearcutting the existing 

forest, re-grading the land, digging trenches for utilities, paving roads, endless 

construction truck traffic, and countless other noise sources. According to the 

Examiner, the EIS failed to address the totality of the noise impacts: 

[The Villages FEIS] doesn't take into account the exceptional scale and 
duration of the MPD projects. In this context, construction noise is not 
'temporary' as contemplated in typical noise regulations, such as those 
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adopted by [the Department of Ecology]. [The Villages] FEIS should 
have included an assessment of noise duration and mitigation that was 
reasonably designed to protect residents during this time period. AR 
0024583. 

But despite identifying this critical omission of vital information, the 

Examiner offered two excuses and did not require further analysis. Neither of 

these excuses holds up to scrutiny. 

The Examiner's first excuse was that only a small number of homeowners 

would be impacted by the clearly excessive noise, noise that would be 

"'shockingly loud', equivalent to a fire alarm sounding in your house." AR 

0024609 (quoting and citing noise engineer, Jerry Lilly). But SEP A requires 

disclosure of all significant impacts. "Shockingly loud" noise is a significant 

impact, regardless of whether it impacts many or a few. 

More importantly, the Examiner's statement that only a few would be 

impacted was inconsistent with his own analysis of the noise issue. There 

would be two primary noise sources: noise created by the clearing and 

grading of the forested property and noise generated by the endless stream of 

construction trucks traveling on Black Diamond's roads. The former noise 

impacts were focused on specific households. But the noise from the truck 

traffic would be nearly as bad and would impact everyone working or living 

along the haul routes. The Examiner determined that the noise from the 
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construction trucks would be in the same "shockingly loud" range as the 

clearing and grading noise for those within 50 feet of the road and would be 

nearly as bad for those 100 feet away. AR 0024609. And the Examiner 

determined that the truck noise' would be incessant for the better part of a 

decade.ld. (400 trucks a week for over 7 years); AR 0024611 (150,000 truck 

trips over 15 years). The Examiner concluded that the truck noise was so 

serious, it presented a possible human health impact: 

As noted previously, dump trucks exceed 90 dBA ["shockingly loud"] for 
receivers within 50 feet. ... As amply demonstrated in the testimony and 
FEIS, long term exposure to high noise levels can lead to health 
problems. The duration of construction noise impacts is a significant 
impact that has not been adequately addressed in the EIS. AR 0024611. 

Because the truck traffic noise is as serious as the clearing and grading 

noise, because the EIS failed to address this significant noise source, and 

because it impacts everyone along the haul routes, the Examiner erred in 

excusing the inadequate analysis on grounds that it impacts only a few. 

The Examiner's second excuse was that the noise issue could be 

addressed later (AR 24583) -- after the City had irrevocably committed to a 

project of this size and character (clearcutting the forest and leveling the 

development site, instead of working within the environment). As discussed 

above, significant impacts on the environment must be disclosed in time to be 
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used when key decisions are made. See supra, § VI. A. 1 and § VI.A.3. SEP A, 

like NEP A, "requires that the agency provide the data on which it bases its 

environmental analysis. Such analysis must occur before the proposed action 

is approved, not afterward." N Plains Res. Council, Inc. , v. Solid Transport, 

668 F.3d 1067, 1083 (9th Cir. 2011). 

A corollary to that rule is that a failure to include required information in 

an environmental document cannot be "cured" by providing the information 

later, after the decision has been made. Protect Key West, Inc. v. Cheney, 795 

F. Supp. 1552 (S.D. Fla. 1992). Thus, as with other issues where the 

Examiner erred by proposing that the EIS's deficiencies be cured with 

subsequent studies, the failure of the EIS to provide a reasonably thorough 

assessment of noise impacts rendered the EIS inadequate. The Examiner 

should have said so, instead of letting the defective EIS be used by the City 

Council when it deliberated on and made its fateful decisions. 

VII. THE MPDs ARE INCONSISTENT WITH THE CITY'S 
COMPREHENSIVE PLAN POLICIES AND CODE 
REQUIRMENTS RELATED TO PROTECTION OF BLACK 
DIAMOND'S SMALL TOWN CHARACTER AND 
PRESERVATION OF THE TOWN'S NATURAL SETTING 

A. The City Code Requires MPDs to be Consistent with the City's 
Comprehensive Plan Policies 

The Black Diamond Municipal Code prohibits approval of an MPD 
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unless it "complies with all applicable adopted policies" of the 

Comprehensive Plan. BOMC § 18.98.080.A.1. 18 This follows from the 

purpose of the MPD chapter of the Code which is to "implement the city's 

... Comprehensive Plan", BDMC § 18.98.010.M, and the review process 

which requires the application to include a "narrative description and 

illustrations of the MPD planning/design concept, demonstrating how the 

proposed MPD is consistent with the adopted MPO design standards [and] 

the Comprehensive Plan, ... "BDMC § 18.98.040.A.7. Comprehensive plans 

have regulatory effect when, as here, the land use code requires consistency 

with the comprehensive plan, even if the plan's policies are more general than 

the corresponding development regulations. See, e.g., Cingular Wireless, LLC 

v. Thurston County, supra, 131 Wn. App. at 775. See also Woods v. Kittitas 

County, 162 Wn.2d 597, 614, 174 P.3d 25 (2007). 

The Black Diamond Code also requires consistency with the planning and 

design principles identified in the book Rural by Design. BOMC 18.98.01 O.L 

& BDMC 18.98.080.A.10. One of the key planning principles for Rural by 

Design development is: "Fit within the environment rather than on top a/it. 

18 A comprehensive plan is a "generalized coordinated land use policy statement of the 
governing body ofa county or city." RCW 36.70A.030(4). Excerpts from the City's Plan are 
collected in Appendix K hereto. The entire plan can be found at 
http ://www.ci.blackdiamond.wa.us/Depts/ConunDev/plalming/FinalPlan 092?09 .pdf. 
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New development can be designed to nestle into rather than to intrude upon 

its natural setting . . . . " AR 0014081 (Rural by Design at 62 (italics in 

original, underlining supplied)). 

This principle is repeated as one of the "fundamental principles to retain 

small town character" in the City's Comprehensive Plan (at 5-8). The Plan 

states that new development is to "retain the natural setting."19 

B. The MPDs Violate Comprehensive Plan Policies That Seek to 
Retain Black Diamond's Small Town Character and the 
Preservation of its Natural Setting 

Yarrow Bay's applications are wholly contrary to the "retain the natural 

setting" principle in Rural by Design and related policies in the 

Comprehensive Plan. As the Examiner found: "Given the proposed densities, 

it is anticipated that the development areas shown on the Figure 3-1 Land Use 

Plan [approximately 750 acres] will be cleared of all vegetation and graded to 

facilitate development." AR 24919. Yarrow Bay plans to excavate six million 

cubic yards of soil and fill with more than two million cubic yards of soil. AR 

0024135,0023756. 

19 Two drawings from Rural by Design (Appendices I and J hereto) provide a clear 
demonstration of the design flaws of this project. Figure 7-2 from Rural by Design (AR 
14092) provides an "aerial view after conventional development." Note the amount of areas 
that have been cleared and the predominant urban form within those areas. Even though 
developed areas are surrounded by significant open space and woods, the character of the 
developed area is clearly urban, not rural. In contrast, in Figure 7-3 (AR 14092), "aerial view 
after creative development," the development is tucked into the landscape, instead of being 
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The result will be massive acreages of flat, barren land upon which new 

development will occur. This will result in a classic, mega-suburban 

subdivision development pattern. The look and feel will be very much like 

other subdivisions built throughout the area (only much larger). Yes, there 

will be woods preserved around and between some of the subdivisions. But 

thousands of homes covering hundreds of acres will be built on land that has 

been cleared and graded?O 

Likewise, the proposed big box retail development (euphemistically 

termed "destination commercial" by Yarrow Bay) will be blatantly 

inconsistent with the historic small town character of Black Diamond and the 

principles of Rural by Design. 

The core principles from Rural by Design are reflected in many of the 

policies ofthe Comprehensive Plan. Yarrow Bay's projects are inconsistent 

with these policies, too. Consider the following Comprehensive Plan excerpts 

(emphasis supplied): 

• Principles of small town character: maintain the natural setting 

plopped upon it. 

20 Staff opined that this clearcutting and leveling is necessary for urban development to 
occur. See AR 0024918 (Examiner's TV Recommendation at 147). Nothing could be further 
from the truth. One need only envision the hills of Seattle and San Francisco to know that 
urban development does not require leveling the natural landforms. And Rural by Design 
makes evident that clearcutting is not required either - and was not the City's design choice 
when it adopted its Comprehensive Plan. 
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(Comprehensive Plan at 5-8). 
• In the Black Diamond area, the natural setting is not just an accent, but is 

intended to be integrated with the built environment (id.). 

Yarrow Bay does not propose to "maintain" the natural setting, but to 

eliminate it. The natural setting will be preserved on the surrounding lands, 

but will not be "integrated" with the built environment. 

• Continue compact form and incremental development (Comprehensive 
Plan at 5-10). 

The proposal is not a continuation of Black Diamond's "incremental 

development." It took Black Diamond nearly 1 00 years to grow to its current 

size. Yarrow Bay proposes to quintuple that in just fifteen years. 

• To ensure that new large-scale development in the City feels connected to 
the older sections oftown, this plan encourages the use of techniques that 
continue the character of compactform and incremental growth. Design 
guidelines will provide methods and examples of how to achieve design 
continuity and to reinforce the identity ofthe City as a rural community 
(Comprehensive Plan at 5-10). 

Yarrow Bay's projects certainly will not "reinforce the identity ofthe City as 

a rural community." Rather, the project will remake Black Diamond as yet 

one more suburban city (the size of Anacortes) with big box retail and 

massive subdivisions. 

• The City will develop as a balanced community similar to traditional 
small towns. Principles and guidelines for community design and 
character will guide development to ensure it remains a traditional village 
community (Comprehensive Plan at 5-33). 
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Yarrow Bay does not seek to develop as a "traditional small town." It seeks to 

create a massive urban development. 

• The small-town atmosphere will be maintained by controlling the scale 
and character of new development, creating pedestrian linkages between 
the different neighborhoods, building on the City's rich history and 
encouraging participation in City government and special community 
events (Comprehensive Plan at 5-33). 

Yarrow Bay's application does not "control the scale and character" of its 

new development in any meaningful way. The scale is massive, quintupling 

the town's population injust fifteen years with a project that is wholly out of 

character with the existing small town ambience. 

• Discourage widening of SR 169 to a four or five lane facility thus 
creating a "thoroughfare" that will tend to divide the City. 
(Comprehensive Plan at 7-49). 

Increased traffic is likely to necessitate a widening ofSR 169. Rather than 

"discouraging" widening, the Council's actions serve as a catalyst for it. 

• Design guidelines may include concepts such as: ... limiting proposed 
clearing and grading (Comprehensive Plan at 5-38). 

• Retain a sense of place by protecting the community's important natural 
features (Comprehensive Plan at 5-49). 

While the Comprehensive Plan contemplates limiting clearing and 

grading, Yarrow Bay proposes to totally clear and grade the lands it wants to 

develop. This hardly protects the site's "natural features." 

• [C]haracter designations describe the look and feel of different parts of 
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the City. In general, character may be more important than the 
specific uses, activities, and building types .... Traditional "zoning" 
concerns, including density and setbacks, must be balanced with the 
intent of the character designations to encourage development that 
achieves both the described function and character of the respective area 
(Comprehensive Plan at 5-50 (emphasis supplied). 

This passage emphasizes the importance of "character" and not just in 

terms of providing a mathematical review of densities and setbacks. The 

density of a project may be appropriate, but it is the character of these 

projects that is wholly out of keeping with Black Diamond's existing 

character and the requirements ofthe Comprehensive Plan that that character 

be preserved and replicated as development takes place in the rest of the City. 

• [D]evelopment ... in areas subject to significant environmental 
constraints and open space protection will reflect the informal rural 
development typical of many portions of the City. Subdivisions and short 
plats should provide interconnected streets. Development is encouraged 
to promote a variety of individual dwelling designs and is discouraged 
from using walled planned residential techniques common in other 
portions of King County. (Comprehensive Plan at 5-50.) 

• The primary design element [for Village Residential] will be consistency 
with existing historical development. 

• Encourage land uses and development that retain and enhance significant 
historical resources and sustain historical community character. 

• Enhance the "small town" character that the City currently possesses 
(Comprehensive Plan at 7-49). 

The projects are inconsistent with each of these four provisions. The 

projects do not "reflect" or "sustain" the town's historic, informal rural 

development, nor are they "consistent with" that historic development. They 
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do not "enhance" the town's small town character, but rather overwhelm it. 

• [D]iscourage significant vegetation clearing (Comprehensive Plan at 8-
44). 

• Development regulations should encourage the reduction of impervious 
surface and retention of natural vegetation. Id. 

• Care should be taken to reflect the town's "varied topography ... and 
small town scale." (MPDFSG (B) (p.4).) [AR 0016101] 

The projects do not retain any natural vegetation or protect the "varied 

topography" on site. Instead, the plans call for the complete clearing and 

leveling of the development site. 

As the foregoing lengthy list of Comprehensive Plan policies 

demonstrates, the reference to the Rural by Design principles in the City's 

Code was no accident. That reference is a specific embodiment of 

Comprehensive Plan policies that speak repeatedly to the City'S intent that 

new development be undertaken as an extension of the town's historic rural 

character, not as the introduction of nondescript, big-box commercial and 

treeless, pancake-flat housing tracts that you can find in Anytown, U.S.A. 

The Comprehensive Plan represented a compromise between those who 

wanted to avoid development of Yarrow Bay's forested lands and those who 

sought to annex those lands to the city and develop them at urban densities. 

The grand compromise was that annexation and urban development would be 

allowed, but that the form would be consistent with Black Diamond's 
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historic, small town character and that the development would "fit within the 

environment rather than on top of it." AR 0014081 (Rural by Design at 62). 

Now Yarrow Bay seeks to have its cake and eat it, too - to throwaway the 

community's half of the bargain. Yarrow Bay wants to develop its land inside 

the City, but with no regard to the policies and codes that require growth 

consistent with the town's historic character and natural setting. Yarrow 

Bay's application should have been rejected because of its inconsistency with 

these foundational , elements of the City's Comprehensive Plan and Code 

which require new development to "nestle into" and "retain the natural 

setting," not to be dropped "on top of it" and destroying it. This blatant 

inconsistency required rejection of Yarrow Bay's proposals in their current 

form. 

C. The City Council's Findings and Conclusions are Deficient: The 
City Council All But Ignored the Fundamental Issue of the 
Projects' Inconsistency with the Comprehensive Plan's Policies 
for Growth Consistent with Black Diamond's Small Town 
Character 

Findings of facts and conclusions oflaw must be sufficiently detailed that 

the reviewing court can understand the thought process of the underlying 

decision maker. Weyerhaeuser v. Pierce County, supra, 124 Wn.2d at 36. 

The Council's findings mention the Comprehensive Plan's small town 
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character policies, but only fleetingly when the Council acknowledges that 

the City's Comprehensive Plan includes policies calling for protection of 

"'community character,' 'existing character of the historic villages,' 'natural 

setting,' 'rural community,' 'traditional village community,' 'small town 

character' and 'existing historical development,'" AR 0027258 (MPD Ord., 

Ex. B, CL 17) and that all the "policies referenced above reflect a strong 

preference to retain small town character." !d. But then, instead of addressing 

whether Yarrow Bay's proposal is consistent with these policies, the finding 

sidetracks into a discussion of densities. 21 

The foregoing is the entirety of the Council's findings about the projects' 

consistency with these critical Comprehensive Plan policies. The findings are 

woefully inadequate. They never meaningfully address the substance ofthese 

issues. The Council's decision should be remanded so that consistency with 

these foundational policies can be assessed and a decision is rendered with 

findings sufficient for judicial review. Weyerhaeuser v. Pierce Cy., supra. 

VIII. YARROW BAY HAS NOT ESTABLISHED THAT THE 
PROJECTS WILL PROTECT LAKE SAWYER 

21 According to Conclusion of Law A.v., AR 27258-59, consistency with these policies 
should not be required because they are "vague," "highly subjective," and "difficult to 
assess." IdThe City cannot so easily read out of existence these critical,foundational policies 
of its own Comprehensive Plan. See Cingular Wireless, supra, 131 Wn. App. at 779 ("our 
state law does not require specific standards, but only general standards such as those 
contained in a Comprehensive Plan"). 
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The City's Comprehensive Plan includes a policy calling for a reduction 

in phosphorous loading in Lake Sawyer. Comprehensive Plan at 4-26. Policy 

NE-6. The burden of proof was on Yarrow Bay to demonstrate that 

development of these projects will not cause an increase in phosphorous 

pollutants reaching Lake Sawyer (the so-called "phosphorous load"). Yarrow 

Bay failed to meet its burden. 

The Examiner found that neither the EIS nor the testimony provided by 

Yarrow Bay's water quality witness at the hearings established that Lake 

Sawyer would be protected. But the Examiner nonetheless recommended 

approval, based on a "leap before you look" condition (more study later after 

rights are vested) and the Council obliged. Given the importance and 

vulnerability of Lake Sawyer and the size of the projects, the Council's duty 

to protect Lake Sawyer could not be satisfied by approving these projects 

now and commissioning studies to be done later. 

A. The Examiner Agreed That the Record Does Not Contain Critical 
Information About the Projects' Phosphorous Load to Lake 
Sawyer 

As discussed above in detail regarding the EIS, the Examiner agreed that 

nowhere in this voluminous record is there evidence of how much 

phosphorous these projects will add to Lake Sawyer. Yarrow Bay's 
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consultant asserted that this calculation did not need to be made because the 

project would be consistent with the Lake Sawyer Management Plan, but the 

Examiner (AR 0024582) rejected that argument: 

However, the SEP A Appellants successfully established that the [Lake 
Sawyer Management Plan] makes no assurance that its mitigation 
measures will prevent the adverse impacts of phosphorous contamination, 
despite the clearly erroneous belief of the Applicant's consultant that it 
would. The SEP A Appellants also established that under the modeling 
used in the [Lake Sawyer Management Plan] to predict future 
phosphorous levels, there was a reasonable chance that the MPD 
proposals alone could "tip" Lake Sawyer into producing the blue-green 
algae blooms and all associated adverse impacts. 

Thus, it was critical to calculate the actual phosphorous load, but there was 

no indication DOE did that for its 2009 Plan. The Examiner agreed with us 

on this point, too: 

The DOE Implementation Plan provides no analysis or modeling to 
show how DOE determined that its recommended conditions for new 
development would preserve Lake Sawyer water quality. The modeling in 
the LSMP was left unchanged in the Implementation Plan. There is 
certainly a gap of information in the record that could be of use in 
assessing the phosphorous impacts of the project. Id. (emphasis supplied). 

In sum, the Examiner determined that the record lacked "vital 

information" (AR 0024581) regarding the proj ects' impacts on Lake Sawyer, 

but concluded this omission was cured by reference to DOE's 

Implementation Plan. But then he concluded that the Implementation Plan, 

too, provided "no analysis or modeling" to support its conclusions and that 
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"certainly a gap of information in the record remained." 

In the SEP A disclosure context, the Examiner excused this critical 

shortcoming by averaging the good with the bad (his "overall" approach)." 

But regardless of SEP A's disclosure requirements, the Council could not 

determine compliance with the substance of the City Code absent this "vital 

information. " 

The City Council operated from the same factual record that the Examiner 

created. Thus, the Examiner's conclusion that the record he created lacked 

vital information regarding phosphorous loads in Lake Sawyer establishes 

that the record before the City Council lacked this vital information, too. The 

Court should remand so that the vital information can be obtained before 

irrevocable decisions are made. 

B. The Lack of Adequate Information is Not Excused by Creating 
an After-the-Fact Monitoring Plan 

The Examiner proposed addressing the deficiency in phosphorous 

pollution information by adding a condition that requires a "phosphorous 

monitoring plan." AR 0024975 (proposed Condo No. 78). The City Council 

did so. AR 0027315 (Cond. No. 79). The problem with the monitoring plan, 

of course, is that the damage will be done by the time monitoring documents 

the problem. Once phosphorous is in the lake, it tends to stay there and re-

89 



circulate causing algae blooms for a very long time. AR 0005396 (Lake 

Sawyer Mgmt. Plan at ES-2). Even if one could stop the additional input of 

phosphorous flowing offthe developed site immediately, the lake would take 

years, perhaps a decade or longer, to clear itself. And, of course, the 

additional phosphorous flowing off the site will not miraculously be halted 

overnight. Phosphorous running off of developed lands is an ongoing 

problem in suburban neighborhoods. ld. 

IX. YARROW BAY DID NOT MEET ITS BURDEN OF PROOF 
REGARDING TRANSPORTATION ISSUES 

A. Yarrow Bay Failed to Provide Adequate Information Regarding 
Many Important Traffic Issues 

The City Code prohibits approval of an MPO unless "significant adverse 

environnlental impacts are appropriately mitigated." BOMC 18.98.080A.2. 

As the Council deliberated on whether to approve these projects, it needed to 

address a range of significant traffic issues, such as: (1) As traffic volumes 

increase on area roads, will there be any safety concerns of note? (2) How 

much longer will it take someone to travel from one end of town to the other 

or from Black Diamond to Maple Valley or Kent? (3) How long will the rush 

"hour" conditions noted in the LOS analysis persist--just one hour of 

sluggishness or will it extend for two or three or four hours? (4) How will the 
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traffic be during the morning commute? (5) The Examiner finds that there 

will be over 100,000 truck trips associated with construction of the project 

alone. How will all that truck traffic impact area roads? (6) Are the new 

lanes, traffic signals and other mitigation measures at dozen of area 

intersections feasible (e.g., is there enough room to add extra lanes) and is 

there money available to fund all these projects? (7) How much smaller does 

the project need to be to eliminate the significant impacts? (8) Will it be 

necessary to expand SR 169 to four or five lanes through Black Diamond to 

accommodate the traffic? If so, what will that do to the "small town 

character" that the Comprehensive Plan states we are supposed to maintain? 

If we do not shrink the projects and do not expand the highway to 

accommodate the traffic, how bad will the backups be? 

Incredibly, in the thousands of pages of documents constituting the 

record, the Council was not provided answers to any of these important 

questions. As the Hearing Examiner found: 

• The FEIS did not include a detailed analysis of potential queue 
lengths [backups] resulting from increased traffic. Mr. Tilghman 
testified that long queues at intersections posed a safety hazard from 
motorists coming upon an unexpected back up due to queues and that 
queues from adjacent intersections overlapping might cause gridlock. Tr. 
page 594-600. [AR 0000597-AR 0000603] Mr. Pazooki [WSDOT] 
testified that WSDOT provided a standard request as part of the DEIS a 
queue analysis and an analysis of volume over capacity at individual 
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intersection legs as part of an EIS. Tr. page 1,444-1,445. [AR 0001151-
AR 0001152] 

• The FEIS did not address individual turning movement failures at the 
various "legs" of each intersection. 

• The FEIS did not identify safety concerns as a probable significant 
adverse impact. 

• The mitigation measures proposed by the FEIS did not discuss 
whether funding exists to implement the measures, or whether such 
measures are feasible. 

• The FEIS did not include an analysis or estimate of anticipated 
increases in travel times. 

• The FEIS contains no discussion of the traffic impacts posed by 
construction of the proposed projects. It is clear that the many years of 
construction arising out of the extensive development proposed by 
applicant will result in ongoing construction traffic impacts. 

• The FEIS did not go into great detail with regards to Alternatives 3 
and 4; it merely noted the percentage increase posed by each alternative. 

AR 24615, 24617-19, and AR 24621 (emphasis supplied). 

The Examiner ultimately concluded that these omissions III the 

transportation analysis did not render the EIS "legally inadequate." But that 

does not mean that Yarrow Bay met its burden of proof or that the City 

Council had enough information to make a binding decision that will commit 

the City to the development of 6,000 new homes, more than a million square 

feet of commercial space and the attendant traffic that goes with that 

development. Without credible answers to the unanswered questions listed 

above, the Council should have found that Yarrow Bay had not met its 

burden of proof and denied the applications. 

92 



B. The Council's "Mid-Point Review" Is Inadequate 

Even with regard to the one traffic issue analyzed in the EIS (impacts to 

certain intersections during one hour of the afternoon), there was much 

testimony regarding the accuracy of that assessment, with experts from 

WSDOT, Maple Valley, King County, and the SEPA appellants' consultant 

calling into question much of the applicant's analysis. In the end, the 

Examiner decided that neither the applicant's analysis nor that proposed by 

the City of Maple Valley were legitimate. But instead of requiring a new, 

accurate analysis before approval of the MPDs, he proposed that a new model 

be developed and a re-assessment made later, thus giving Yarrow Bay vested 

rights no matter what the subsequent studies revealed. BDMC 18.98.195. 

The Council took that bad, "leap before you look" idea and made it 

worse. The Council agreed with the Examiner that the EIS traffic analysis 

was unreliable and that a new model should be developed, but the Council 

delayed the corrective action even further. AR 0027303 (Cond. 17: correct 

analysis not required until development partially completed). 

This is both too little and too late. The City's action is too little, because 

the subsequent LOS study does nothing to address any of the multiple ignored 

traffic issues identified above (e.g., safety, travel time). It is too late because 
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the second greatest shortcoming of the EIS" (outstripped only by the lack of 

infonnation regarding Lake Sawyer pollution issues). !d. 

The Examiner noted that for a typical subdivision or mall, construction 

noise impacts are inherently limited because of the relatively short duration of 

construction. In this case, however, a IS-year construction period means that 

construction noise impacts must be taken into account. 

How much noise is Yarrow Bay going to subject the community to and 

for how long? The Examiner noted that truck traffic needed to carry away dirt 

as Yarrow Bay levels the site could involve "153,000 two-way [truck] trips 

over the course [of] the IS-year development." !d. The failure of Yarrow Bay 

to provide the City Council with infonnation that details the impacts 

associated with the truck noise and measures to mitigate it require that the 

applications be denied. 

The Examiner excused the lack of analysis of construction noise impacts 

by concluding that these impacts can be studied later. AR 0024583-84. The 

Council concurred. AR 0027476 (MPD Condo of Approval 32 at 13). But a 

significant part of the noise impact is a function of magnitude of the 

development. There is not very much mitigation that can be provided to 

dampen the sound from dump trucks rumbling by area residents. If the trucks 
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slow down, the duration of the noise impact increases. If the trucks speed up, 

they are louder. If they are re-routed, they simply change the identity of the 

unlucky victims (not to mention impacting congestion on area roads). 

Fundamental issues like these should be evaluated before the Council 

decides how large a project is to be constructed on this site in the next fifteen 

years. These are not issues that can be dealt with as each individual 

subdivision comes forward for plat approval. The cumulative effect of 

subjecting the community to an extended period of noise had to be evaluated 

before irrevocable decisions on the scale and timing ofthe development were 

made. Because that information was not provided, Yarrow Bay did not meet 

its burden of proof; its applications should have been denied. The Council 

erred as a matter of law and fact in deciding otherwise. 

XI. THE ORDINANCES VIOLATE THE JOB CREATION 
REQUIREMENTS OF THE MUNICIPAL CODE 

The City Code includes an important job creation requirement that 

supports the fiscal health of the City. The Code reflects the City's concern 

that it not be overwhelmed with the financial consequences of providing 

services to a massive "bedroom community." The Code requires that 

adequate land be set aside and incentives created to spur the creation of jobs 

for the new residents (and tax revenues for the city). BDMC 18.98.120C. 
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The Comprehensive Plan (at 3-10) expressly sets the job standard: "The 

City's goal is to ensure that land use planning allows the achievement of one 

local job per household for the year 2025 and beyond." 

Initially, the staff erred by using a 0.5 jobs per household standard in its 

staff report. The Examiner caught the error and determined that the correct 

standard was the one job per household benchmark set in the Comprehensive 

Plan. AR 0024772; AR 0024935; AR 0024936. But the Council ignored the 

Examiner and reverted to the staffs erroneous 0.5 jobs per household 

standard. AR 0027187. This was clear legal error on the Council's part. 

The Hearing Examiner found that the applications did not meet this one 

job per household criterion established in the Comprehensive Plan. AR 

0024772; AR 0024935; AR 0024936. The City Council, based on the same 

evidence considered by the Examiner, decided otherwise. 

As the Examiner found, simply having sufficient quantities ofland zoned 

for job production uses does not mean that the land will be developed, jobs 

created, and tax revenues generated. There is no substantial evidence to 

support the City Council's finding that the Examiner was wrong and that the 

MPD approvals include "sufficient incentives" to meet the City's 

employment targets. To the contrary, the record contains an analysis prepared 
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1 

by the City's own consultant that documents that the incentives included in 

the approval will be grossly insufficient to encourage development necessary 

to meet the City's employment targets. AR 2982, 7718 (staff reports). The 

City Council's override of the Examiner's findings was not based on 

substantial evidence and should be reversed. 

XII. THE ORDINANCES VIOLATE THE CITY CODE 
REQUIREMENT THAT SCHOOL SITES MUST BE A 
W ALKABLE DISTANCE FROM RESIDENTIAL AREAS 

The City Code requires that "School sites shall be identified so that all 

school sites meet the walkable school standard set for in the comprehensive 

plan." BDMC 18.98.080.A.14. The City Council concluded that this required 

that all homesites be within one-half mile of a school site. AR 0027267-AR 

0027268 (The Villages CL 40A); AR 0027438-39 (Lawson Hills CL 40A). 

The MPD ordinances water down this requirement by providing that 

school sites meet the walkability standard only "where reasonable and 

practicable." AR 0027317, AR 0027485 (Villages Condo # 98; Lawson Hills 

Condo # 99). Approval with this condition is a clear violation of the Code. 

Nothing in the Code authorizes an approval of an MPD unless all school sites 

meet the walkability standard. 

The conditions of approval also are flawed because they limit the 
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walkability requirement to elementary schools. According to the conditions of 

approval, middle schools and high schools do not need to comply. No code 

provision is cited to justify this exception either.22 

XIII. CONCLUSION 

1. The Court should find the EIS inadequate and remand it for revision 

consistent with the Court's conclusions in that regard. If the EIS is 

inadequate, the Court should also invalidate the MPD ordinances which were 

based on the inadequate EISs. Leschi Imp. Council v. Wash. State Hwy. 

Comm 'n, 84 Wn.2d 271, 284-85, 525 P.2d 774 (1974) (decision based on 

inadequate environmental review is void). See also n.9, supra. 

2. The deficiencies in the Council's findings and conclusions requires a 

remand and, if so, obviates the need for the Court to determine the substance 

of the Comprehensive Plan and Code consistency issues. (The Court is to 

review decisions made by the City, not make those decisions in the first 

place.) 

3. If the Court addresses the substance of the ordinances, the Court 

22 Of major significance is the residential area on the east side of Parcel B (the North 
Commercial property). None of these residences are even within one mile of a school site. 
Currently, the only access to schools from homes in the "North Commercial" area would be 
by walking north to Highway 169 and then south along that busy state highway. Allowance of 
residential property in this isolated area violates sensible public policy as well the more 
specific school walkability requirements of the Code. The location of this residential area is 
the most egregious (but not the only) violation of the walkability requirement of the Code. 
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should invalidate them because of their inconsistencies with the Black 

Diamond Municipal Code and Black Diamond Comprehensive Plan. 

4. The Court should award petitioners their statutory fees and costs. 

Dated this 8th day of February, 2013. 

Respectfully submitted, 

BRICKLIN & NEWMAN, 

By: ~_( _ 

David A. Bricklin, WSBA No. 7583 
Attorneys for Petitioners 
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Chapter 18.98 - MASTER PLANNED DEVELOPMENT Page 1 of 13 

Black Diamond, Washington, Code of Ordinances» Title 18 - ZONING» Chapter 18.98-
MASTER PLANNED DEVELOPMENT» 

Chapter 18.98 - MASTER PLANNED DEVELOPMENT [17] 

Sections: 
18.98.005 - MPD zoning district created . 
18.98.010 - Master planned development (MPDI permit-Purpose. 
18.98.020 - MPD permit-Public benefit oblectlves. 
18.98.030 - MPD permit- Criteria for MPD eligibIlIty. 
18.98.040 - MPD permit-Application requirements. 
18.98.050 - MPD permit-Required approvals. 
18.98.060 - MPD permit-Review process . 
18.98.070 - MPD permit-Environmental review (SEPAL 
18.98.080· MPD permit-Conditions of approval. 
18.98.090 - MPD permit-Development agreement. 
18.98.100 - MPD permit-Amendments to an approved MPD permit. 
18.98.110 - MPD standards-Design review required. 
18.98.120 - MPD standards-Permitted uses and densities. 
18.98.130 - MPD standards-Development standards. 
18.98.140 - MPD standards-Open space regulrements . 
18.98.150 - MPD standards-On-slte recreation and trail requirements. 
18.98.155 - MPD standards-Sensltlve areas requirements . 
18.98.160 - MPD standards Transfer of development rights. 
18.98.170 - MPD standards- Street standards. 
18.98.180 - MPD standards Stormwater management standards . 
18.98.190 - MPD standards-Water and sewer standards. 
18.98.195 - Vesting. 
18.98.200 - Revocation of MPD permit. 

18.98.005 - MPD zoning district created. 

The master plan development (MPD) zoning district Is created. No development activity may 
occur, or any application accepted for processing, on property subject to an MPD zoning 
designation, or for which the submittal of an MPD is required by a development agreement, unless It 
is done in accordance with the terms and conditions of a valid MPD permit or ,consistent with this 
chapter. Development activity shall Include, but not be limited to, grading, clearing, filling, tree 
harvesting, platting, short platting, building or any other activity for which a city permit or other 
approval Is required. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.010 - Master planned development (MPD) permit-Purpose. 

The purposes of the master planned development (MPD) permit process and standards set out 
In this chapter are to: 

A. 
B. 

c. 

D. 

E. 
F. 
G. 

H. 
I. 
J. 

Establish a public review process for MPD applications; 
Establish a comprehensive review process for development projects occurring on 
parcels or combined parcels greater than eighty acres in size; 
Preserve passive open space and wildlife corridors In a coordinated manner while also 
preserving usable open space lands for the enjoyment of the city's residents; 
Allow alternative, innovative forms of development and encourage imaginative site and 
building design and development layout with the intent of retaining significant features 
of the natural environment; 
Allow flexibility In development standards and permitted uses; 
Identify significant environmental impacts, and ensure appropriate mitigation; 
Provide greater certainty about the character and timing of residential and commercial 
development and population growth within the city; 
Provide environmentally sustainable development; 
Provide needed services and facilities in an orderly, fiscally responsible manner; 
Promote economic development and job creation in the city; 

APPENDIX A 
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K. Create vibrant mixed-use neighborhoods, with a balance of housing, employment, civic 
and recreational opportunities; 

L. Promote and achieve the city's vision of incorporating and/or adapting the planning and 
design principles regarding mix of uses, compact form, coordinated open space, 
opportunities for casual socializing, accessible civic spaces, and sense of community; 
as well as such additional design principles as may be appropriate for a particular MPD, 
all as identified in the book Rural By Design by Randall Arendt and in the city's design 
standards; 

M. Implement the city's vision statement, comprehensive plan, and other applicable goals, 
policies and objectives set forth in the municipal code. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.020 - MPD permit-Public benefit objectives. 

A specific objective of the MPD permit process and standards is to provide public benefits not 
typically available through conventional development. These public benefits shall Include but are 
not limited to: 

A. Preservation and enhancement of the physical characteristics (topography, drainage, 
vegetation, environmentally sensitive areas, etc.) of the site; 

B. Protection of surface and groundwater quality both on-site and downstream, through 
the use of innovative, low-Impact and regional stormwater management technologies; 

C. Conservation of water and other resources through innovative approaches to resource 
and energy management Including measures such as wastewater reuse; 

D. Preservation and enhancement of open space and views of Mt. Rainier; 
E. Provision of employment uses to help meet the city's economic development 

objectives; 
F. Improvement of the city's fiscal performance; 
G. Timely provision of all necessary facilities, infrastructure and public services, equal to 

or exceeding the more stringent of either existing or adopted levels of service, as the 
MPD develops; and 

H. Development of a coordinated system of pedestrian oriented facilities including, but not 
limited to, trails and bike paths that provide accessibility throughout the MPD and 
provide opportunity for connectivity with the city as a whole. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.030 - MPD permit-Criteria for MPD eligibility. 

A. Where required. An MPD permit shall be required for any development where: 
1. Any of the property within the development is subject to an MPD designation on the 

Comprehensive Plan Future Land Use Map or an MPD zoning designation; 
2. The parcel or combined parcels to be included in a development total at least eighty 

gross acres; or 
3. Any of the property within the development is subject to a development agreement that 

requires an MPD permit to be obtained. 
4. Provided, however, the above provisions notWithstanding, any commercial area that is 

intended to be used to meet the economic objectives of an MPD and is geographically 
separated from the residential component of a proposed MPD may be approved through 
the site plan approval process of Chapter 18.16, subject to the following conditions: 
a. The commercial area is Included in an MPD application that has been determined 

to be complete and is identified in the application as being intended to meet the 
economic objectives of the MPD application; 

b. The MPD design and development standards shall be applied, unless modified in 
accordance with the provisions of section 18.98.130(A); 

c. The approved conditions shall include the reqUirements of section 18.98.080(A); 
d. If the environmental review on the MPD permit application has not been 

completed, then, if determined appropriate, an environmental determination may 
be issued for the commercial area, provided the determination contains 
provisions that the commercial area. shall still be considered for cumUlative 
impact purposes, and appropriate additional mitigation requirements in the 
environmental review for the MPD application; 

e. 
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The provisions of the subsequent MPD approval shall apply to the site plan 
approval, including vesting, but only to the extent that they do not adversely 
impact complete building applications that have been submitted, or on-site 
infrastructure improvements that have already been permitted. 

B. Eligibility. Where not required under subsection (A) of this section the city may accept an MPD 
permit application, and process a development proposal as an MPD, only for contiguous 
properties that are in a single ownership, or if in multiple ownerships, specific agreements 
satisfactory to the city shall be signed by each property owner that place the properties under 
unified control, and bind all owners to the MPD conditions of approval. 
1. All properties within its proposed MPD are within the city limits or within the PAA 

provided that, if a proposed MPD includes lands within the PAA, approval of the entire 
MPD will not be granted until such time annexation of unincorporated lands is 
completed. 

C. Contiguity. All properties to be included in an MPD must be contiguous, excepting those areas 
intended to be used for commercial purposes, other than neighborhood commercial. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.040 - MPD permit-Application requirements. 

A. Application requirements. All applications for approval of an MPD permit shall, at a minimum, 
include all of the information and documents set forth In this section. 
1. A set of master plan drawings, drawn at a scale as determined by the director, showing: 

a. Proposed open space, parks, recreation areas, trail networks, wildlife corridors, 
and perimeter buffers, and the intended ownership and acreage for each area; 

b. Existing environmentally sensitive areas and their buffers, together with the 
reports, surveys or delineations use.d to identify their locations and areas for 
which development within a wetland, bog, stream or its related buffer is proposed 
and for which mitigation or buffer averaging will be required; 

c. Proposed locations and preliminary street sections of all streets having a 
function higher than neighborhood access, and all pedestrian connections 
Including trails; if the local access street section is intended to vary from the 
adopted city standard; 

d. Proposed sites for schools and other public facilities required to serve the 
development; 

e. Conceptual public utility plans (sewer, water, stormwater); 
f. Types, generalized locations, acreages, and densities of proposed residential and 

nonresidential development; 
g. Proposed sites for public transit facilities; 
h. Any existing easements located upon the property; 
i. Identify areas that will be protected from development by the requirements of 

Chapter 19.10 (sensitive areas ordinance). 
2. A map, drawn at a scale as determined by the director showing property boundaries 

and existing topography (five-foot contour intervals), areas of vegetation by type, other 
natural features, and existing structures. 

3. A legal description of the MPD property, together with a title report no more than thirty 
days old, disclosing all lien holders and owners of record. 

4. A projected phasing plan and development time schedule, regardless of intended 
ownership, for all development, Including but not limited to housing, stormwater 
systems, sanitary sewer facilities, public water facilities, roads, trails, commercial 
(including required neighborhood commercial) areas, recreational facilities, and open 
space, including any off-site improvements. 

5. A completed SEPA checklist, with various environmental studies and SEPA documents. 
If the city and the applicant have agreed that an environmental impact statement will be 
prepared for the proposal, a checklist shall not be required. 

6. A comprehensive fiscal analysis disclosing the short and long-term financial impacts of 
the proposed MPD upon the city both during development and following project 
completion, including an analysis of required balance of residential and commercial 
land uses needed to ensure a fiscal benefit to the city after project completion, and 
including an analysis of personnel demands and fiscal short-falls anticipated during the 
development phase of the MPD together with recommended mitigations to ensure that 
the MPD does not negatively impact the fiscal health of the city, nor the ability of the 
city to adequately serve existing residents, provided that if an EIS will be prepared, the 
fiscal analysis may be prepared concurrently. 

7. 
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A narrative description and illustrations of the MPD planning/design concept, 
demonstrating how the proposed MPD is consistent with the adopted MPD design 
standards, the comprehensive plan, all elements of Sections 18.98.010 and 18.98.020, 
and other applicable policies and standards. If deviations from these standards are 
proposed, the narrative shall describe how the proposed deviations provide an equal or 
greater level of public benefit. 

8. Typical cross-sections of all proposed street and trail types, including landscaping, 
pedestrian facilities, and any other proposed improvements within the right-of-way.or 
trail corridors. 

9. A listing of all property owners of record within five hundred feet of the exterior 
boundaries of all parcels proposed to be included within the MPD (When one or more of 
the MPD property owners own property adjacent to but not included within the MPD, the 
five hundred feet shall be measured from the exterior boundary of this adjacent 
property.). The applicant shall update the list prior to each proposed public meeting or 
required public mailing, as requested by the city, in order to assure a current list of all 
required notices. 

10. A narrative description and illustrations of how street alignments and land uses in the 
proposed MPD will coordinate and integrate with existing adjacent development, and 
adjacent undeveloped properties. 

11. A narrative description of proposed ownership and proposed maintenance program for 
all lands and facilities required to be shown on the master plan drawings by subsection 
(A)(1 )(a) of this section. 

12. A proposed water conservation plan for the MPD pursuant to Section 18.98.190 
13. If applicable, a description of any mineral (or other resource) extraction operations 

proposed within the MPD, the timing and phasing of the proposed operation and 
reclamation of the land for subsequent proposed uses. 

14. Proof of proper notice for the public information meeting. 
15. A narrative description, with reference to the drawings required by subsection (A}(1)(a) 

above, of how the proposal will comply with the sensitive areas ordinance (Chapter 
19.10); 

16. Proposed floor area ratios (FAR) for both residential and non-residential areas; 
17. A narrative description, with associated tables, showing the intended residential 

density, the number of development rights that are needed to meet the intended 
density, the number of development rights that are already associated with the property 
included within the proposed MPD boundaries, and the number of development rights 
that must be acquired to meet the intended density; 

18. If transfer of development rights are needed to aHain proposed densities, a phase plan 
for the acquisition of development rights certificates shall be submitted, demonstrating 
that for each residential phase, no more than sixty percent of the proposed density is 
based upon the land area included in that phase. Prior to approval of implementing 
project actions (subdivision approval, site plan approval, etc.), the originals or 
documentation of the right to use development rights held In trust by the city pursuant' 
to the terms of the transfer of development rights program (Chapter 19.24), shall be 
provided. 

B. The director shall have the authority to administratively establish additional detailed submittal 
requirements. 

C. The applicant shall pay all costs incurred by the city in processing the MPD permit 
application, including, but not limited to, the costs of planning and engineering staff and 
consultants, SEPA review, fiscal experts, legal services, and overall administration. A deposit 
in an amount equal to the staffs estimate of processing the MPD, as determined after the 
preapplication conference shall be required to be paid at the time of application, and shall be 
placed in a separate trust account. The city shall establish procedures for periodic billings to 
the applicant of MPD review costs as such costs are incurred, and may require the 
maintenance of a minimum fund balance through additional deposit requests. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.050 - MPD permit-Required approvals. 

A. MPD permit required. An approved MPD permit and development agreement shall be required 
for every MPD. . 

B. Consolidated review. An MPD permit will be allowed as part of a consolidated permit action as 
authorized by RCW 36.708. Consolidation shall not be allowed for comprehensive plan 
amendments. At the city's discretion, an MPD permit may be processed concurrently with 
amendments to the development regulations or interlocal agreements, provided that the 
applicant acknowledges in writing that they assume the risk of the MPD permit application 
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being denied or otherwise conditioned as a result of final action on any requested 
amendment. 

C. Implementing development applications. An MPD permit must be approved, and a 
development agreement as authorized by RCW 36.70B completed, signed and recorded, 
before the city will grant approval to an application for any implementing development 
approval. An application for an MPD permit may be processed with amendments to the 
comprehensive plan, zoning code, inter-local agreements and land development permits 
associated with the MPD permit, such as forest practice permits, clearing and grading permits, 
shorelines permits, and permits required by other public agencies. The city shall not grant 
approvals to related permits before the granting of an MPD permit and recording of a 
development agreement except as provided in [Section] 18.98.030.A.4. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.060 - MPD permit-Review process. 

A. MPD permit-Pre-application conference, public information meeting and planning 
commission informational meeting required. 
1. A pre-application conference between the MPD applicant or representative and staff is 

required before the city will accept an MPD permit application. 
a. The purpose of this conference is for the applicant to familiarize the staff with the 

proposed MPD, and for the staff to review with the applicant the city's submittal 
requirements, antiCipated staffing needs, and processing procedures for MPD 
permit approval. The goal is to identify the city's objectives and likely issues, and 
to eliminate potential problems that could arise during processing of the MPD 
permit application prior to formal processing on the MPD permit application. 

b. The applicant or representative shall present the information required as part of 
the MPD application. The city's intent is that the conference occurs after site 
inventory and analysis has been substantially completed, but prior to the 
completion of detailed survey,. architectural or engineering work on the proposal. 

c. A nonrefundable pre-application conference fee In an amount set forth in the 
adopted fee schedule resolution shall be paid before the pre-application 
conference will be scheduled. 

d. If, at the pre-application conference, the city determines that It does not have 
adequate staff, space, or equipment, to process the application, then the 
applicant shall deposit with the city an amount sufficient for the city to hire the 
additional staff andlor conSUltants, and acquire the space andlor equipment 
necessary to process the application. The deposit must be made no less than 
four months or more than five months before the application is submitted. The 
public information meeting may not be scheduled until the deposit has been 
made. The city council may waive or shorten the four-month period if it is 
determined the necessary arrangements for staffing, space and eqUipment can be 
made in less than four months. 

2. After the pre-application conference has been completed, a public information meeting 
shall be conducted by the applicant prior to acceptance of an MPD permit application. 
a. The applicant shall schedule and conduct a public information meeting regarding 

the proposed application. The public information meeting shall be conducted at 
City Hall, or at such other public location within the city that will accommodate 
the anticipated attendees. The applicant shall attend the meeting and provide 
information to the public regarding the proposed project, its timing, and 
consistency with the city's MPD code, the comprehensive plan, and other 
applicable city codes and regulations. 

b. The public information meeting shall not be a public hearing, but shall allow for 
an informal exchange of comments between the applicant and the general public. 
Notice of this meeting shall be provided in the newspaper of record at least 
fourteen days in advance of the meeting and shall be mailed to the property 
owners identified In subsection A.4.e.{c) of this section. 

3. After the public information meeting has been completed, a planning commission 
informational meeting shall be conducted. The planning commission information 
meeting is required before the city will accept an application for MPD permit approval. 
a. The planning commission information meeting will take place at a regular 

meeting of the commission. At this meeting, the applicant shall present the 
overall planning and design concept of the proposed MPD, and the commission 
shall provide preliminary feedback to the applicant regarding the consistency of 
this concept with the city's adopted standards, goals and policies. The planning 
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commission may bring specific issues of interest or concern to the attention of 
the applicant. 

b. While a public meeting, the purpose of the planning commission informational 
meeting is not intended for the receipt of comments from the public regarding the 
proposed MPD. 

4. MPD permit public review process. 
a. Completeness check and SEPA. Staff shall review the MPD application for 

completeness and, once it is determined to be complete, provide the required 
notice of application. Staff will then initiate the SEPA process. 

b. Optional EIS scoping meeting. If the responsible official makes a determination of 
environmental significance regarding an MPD application, staff may sChedule and 
conduct an EIS scoping meeting. The applicant shall attend the meeting and 
provide informatIon regarding the proposed project, scope, planning, timing, and 
the results of any relevant environmental studies performed by the applicant's 
consultants. 

c. Staff review. At the conclusion ofthe SEPA process, staff will conduct its detailed 
review of the proposal. This review may include requesting additional 
information, or proposal revisions, from the applicant. 

d. Staff report. The staff will prepare a written staff report to the hearing examiner. 
The completed staff report shall be sent to the hearing examiner and to the 
applicant at least ten calendar days prior to the public hearing. 

e. Hearing examiner public hearing. The city's hearing examiner shall hold a public 
hearing on the MPD permit application. At least fourteen calendar days prior to 
the public hearing, the city shall provide notice of the hearing as follows: 
(a) Publication In the city's newspaper of record; 
(b) Posting of the proposal site, in at least three locations visible from public 

streets or rights-of-way; 
(c) Mailing to owners of record of properties within five hundred feet of the 

perimeter of the proposed MPD per Section 18.98.040(A)(9)j and 
(d) Any person(s) formally requesting notice. 

5. MPD permit approval criteria. The hearing examiner shall prepare recommended 
findings of fact, conclusions of law, and conditions of approval or a recommendation 
for denial for the city council's consideration, and shall transmit these to the city 
council within fourteen calendar days of the close of the public hearing unless the 
hearing examiner determines by written findings that a specified amount of additional 
time is necessary because the matter is of unusual complexity or scope or for other 
good cause. The examiner shall evaluate the MPD application and other evidence 
submitted into the record, to determine If the application, when appropriately 
conditioned, meets or exceeds the approval criteria set forth in Section 18.98.080 

6. City council. At its first regular meeting following the receipt of the hearing examiner's 
recommendations, the city council shall schedule a time for its consideration of the 
MPD. The council may: 
a. Accept the examiner's recommendationj 
b. Remand the MPD application to the examiner with direction to open the hearing 

and provide supplementary findings and conclusions on specific issues; or 
c. Modify the examiner's recommendation. If modifying the examiner's 

recommendation, the council shall enter its own modified findings and 
conclusions as needed. 

7. Appeals. The council's decision with regard to an MPD permit shall be the city's final 
action for the purpose of any and all appeals. 

(Ord. No. 897, § 1(Exh. A), 4.16-2009; Ord. No. 935, § 2,2-18-2010) 

18.98.070 - MPD permit-Environmental review (SEPA). 

A. Pursuant to the requirements of the State Environmental Policy Act (SEPAl and local SEPA 
regulations, the city shall determine whether an environmental impact statement is required 
for the MPD proposal. An application for an MPD permit shall Include, at a minimum, a 
completed environmental checklist. Prior to or concurrent with application submittal, the city 
and the applicant may agree to prepare an environmental impact statement for the proposal. 

B. If desired by the applicant and deemed appropriate by the city, an MPD proposal may be 
designated by the city as a planned action pursuant to RCW 43.21 C.031(2) and WAC 197-11-
164 et seq. 

C. Implementing city permits and approvals, such as preliminary plats, building permits, and 
design reviews, shall be subject to applicable SEPA requirements. 
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(Ord. No. 897, § 1(Exh. A), 4.16.2009) 

18.98.080 - MPD permit-Conditions of approval. 

A. An MPD permit shall not be approved unless it is found to meet the intent of the following 
criteria or that appropriate conditions are imposed so that the objectives of the criteria are 
met: 
1. The project complies with all applicable adopted policies, standards and regulations. In 

the event of a conflict between the policies, standards or regulations, the most stringent 
shall apply unless modifications are authorized in this chapter and all requirements of 
Section 18.98.130 have been met. In the case of a conflict between a specific standard 
set forth in this chapter and other adopted policies, standards or regulations, then the 
specific requirement of this chapter shall be deemed the most stringent. 

2. Significant adverse environmental impacts are appropriately mitigated. 
3. The proposed project will have no adverse financial impact upon the city at each phase 

of development, as well as at full build-out. The fiscal analysis shall also include the 
operation and maintenance costs to the city for operating, maintaining and replacing 
public facilities required to be constructed as a condition of MPD approval or any 
implementing approvals related thereto. This shall include conditioning any approval so 
that the fiscal analysis is updated to show continued compliance wIth this criteria, In 
accordance with the following schedule: 
a. If any phase has not been completed within five years, a new fiscal analysis must 

be completed with regards to that phase before an extension can be granted; and 
b. Prior to commencing a new phase. 

4. . A phasing plan and timeline for the construction of improvements and the setting aside 
of open space so that: 
a. Prior to or concurrent with final plat approval or the occupancy of any residential 

or commercial structure, whichever occurs first, the Improvements have been 
constructed and accepted and the lands dedicated that are necessary to have 
concurrency at full build-out of that project for all utilities, parks, trails, 
recreational amenities, open space, stormwater and transportation improvements 
to serve the project, and to provide for connectivity of the roads, trails and other 
open space systems to other adjacent developed projects within the MPD and to 
the MPD boundaries; provided that, the city may allow the posting of financial 
surety for all required Improvements except roads and utility improvements if 
determined to not be in conflict with the public interest; and 

b. At full build-out of the MPD, all required improvements and open space 
dedications have been completed, and adequate assurances have been provided 
for the maintenance of the same. The phasing plan shall assure that the required 
MPD objectives for employment, fiscal impacts, and connectivity of streets, trails, 
and open space corridors are met In each phase, even if the construction of 
improvements in subsequent phases is necessary to do so. 

5. The project, at all phases and at build-out, will not result in the lowering of established 
staffing levels of service including those related to public safety. 

6. Throughout the project, a mix of housing types is provided that contributes to the 
affordable housing goals of the city. 

7. If the MPD proposal includes properties that are subject to the Black Diamond Urban 
Growth Area Agreement (December 1996), the proposal shall be consistent with the 
terms and conditions therein. 

8. If the MPD proposal Includes properties that were annexed into the city by Ordinances 
515 and 517, then the proposal must be consistent with the terms and conditions 
therein. . 

9. The orientation of public building sites and parks preserves and enhances, where 
possible taking Into consideration environmental concerns, views of Mt. Rainier and 
other views identified in the comprehensive plan. Major roads shall be designed to take 
advantage of the bearing lines for those views. 

10. The proposed MPD meets or exceeds all of the public benefit objectives of [Section] 
18.98.020 and the MPD purposes of[Section] 18.98.010(B) through (M). 

11. If the MPD project is adjacent to property already developed, or being developed as an 
MPD, or adjacent to property which is within an MPD zone, then the project is designed 
so that there is connectivity of trails, open spaces and transportation corridors, the 
design of streetscape and public open space amenities are compatible and the project 
will result in the functional and visual appearance of one integrated project with the 
adjacent properties subject to an MPD permit or, if not yet permitted, withir:J an MPD 
zone. 
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12. As part of the phasing plan, show open space acreages that, upon build-out, protect 
and conserve the open spaces necessary for the MPD as a whole. Subsequent 
implementing approvals shall be reviewed against this phasing plan to determine its 
consistency with open space requirements. 

13. Lot dimensional and building standards shall be consistent with the MPD Design 
Guidelines. 

14. School sites shall be identified so that all school sites meet the walkable school 
standard set for in the comprehensive plan. The number and sizes of sites shall be 
designed to accommodate the total number of children that will reside in the MPD 
through full build-out, using school sizes based upon the applicable school district's 
adopted standard. The requirements of this provision may be met by a separate 
agreement entered into between the applicant, the city and the applicable school 
district, which shall be incorporated into the MPD permit and development agreement 
by reference. 

B. So long as to do so would not jeopardize the public health, safety, or welfare, the city may, as 
a condition of MPD permit approval, allow the applicant to voluntarily contribute money to the 
city in order to advance projects to meet the city's adopted concurrency or level of service 
standards, or to mitigate any identified adverse fiscal impact upon the city that is caused by 
the proposal. 

(Ord. No. 897, § 1(Exh. A), 4·16.2009) 

18.98.090 - MPD permit-Development agreement. 

The MPD conditions of approval shall be incorporated into a development agreement as 
authorized by RCW 36. 70B.170. This agreement shall be binding on all MPD property owners and 
their successors, and shall require that they develop the subject property only in accordance with 
the terms of the MPD approval. This agreement shall be signed by the mayor and all property owners 
and lien holders within the MPD boundaries, and recorded, before the city may approve any 
subsequent implementing permits or approvals (preliminary plat, design review, building permit, 
etc.). 

(Ord. No. 897, § 1(Exh. A), 4·16·2009) 

18.98.100 - MPD permit-Amendments to an approved MPD permit. 

An applicant may request an amendment to any element or provision of an approved MPD. All 
applications for amendments shall be deemed either "minor" or "major." An amendment application 
shall be considered minor if it meets all of the following criteria: 

A. Would not increase the total number of dwelling units in an MPD above the maximum 
number set forth in the approved MPD permit or reduce the number by more than ten 
percent; 

B. Would not increase the total floor area of nonresidential uses by more than ten percent; 
C. Would not decrease the minimum, or increase the maximum density for residential 

areas of the MPD beyond density ranges approved In the MPD permit; 
D. Would not decrease the approved amount of open space or recreation space; 
E. Would not Increase any adverse environmental impact, provided that additional 

environmental review may be required to determine whether such change is likely to 
occur; 

F. Would not adversely impact the project's fiscal projections to the detriment of the city; 
G. Would not significantly impact the overall design of the approved MPD; and 
H. Would not significantly alter the size or location of any deSignated open space resulting 

in a lowered level of service and does not reduce the total amount of required open 
space. 

I. Minor amendments may be approved administratively in accordance with the procedure 
set forth in the MPD development agreement, where applicable. Any amendment 
application that is not "minor" shall be deemed to be major. The final determination 
regarding whether an amendment is "minor" or "major" shall rest with the director, 
subject to appeal to the hearing examiner. Applications for major modifications shall be 
reviewed by the same procedures applicable to new MPD permit requests. The city, 
through the development agreement for the approved MPD, may specify additional 
criteria for determining whether a proposed modification is "major" or "minor", but the 
criteria listed in this section cannot be modified or reduced in a development 
agreement. 
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(Ord. No. 8g7, § 1(Exh. A), 4-16-2009) 

18.98.110 - MPD standards-Design review required. 

A. Design standards. The MPD master plan and each subsequent implementing permit or 
approval request, including all proposed building permits, shall be consistent with the MPD 
design standards that are in effect at the time each application is determined to be complete. 

B. Design review process. 
1. MPD permit. The hearing examiner shall evaluate the overall MPD master plan for 

compliance with the MPD design standards, as part of the examiner's recommendation 
to the city council on the overall MPD permit. 

2. Implementing permits or approvals-Residential subdivisions. Each residential 
subdivision that is part of an approved MPD shall be reviewed at the time of preliminary 
plat review for compliance with the city's MPD deSign standards. This review shall 
include typical elevations, and exterior material samples for the single-family 
residences and other structures to be built on the subdivided lots. This review shall be 
merged with the hearing examiner's review of the preliminary plat. 

3. Implementing permits or approvals-Short subdivisions (short plats). Short 
subdivisions (short plats) within an approved MPD shall be reviewed by the director for 
compliance with the city's MPD design standards as required in [subsection] (2) above. 

4. Implementing permits or approvals-Residential building permits. Staff shall 
administratively review residential building permit applications in approved and 
recorded subdivisions and short subdivisions for consistency with the MPD design 
guidelines. 

5. Implementing permits or approvals-Other building permits. All other structures shall 
be reviewed by the director for compliance with the MPD design standards. The director 
shail make a decision on the proposal's compliance with the MPD design standards and 
adopt findings, conclusions and, where applicable, conditions of approval. Building 
permit applications that are found to be not consistent with the approved design 
standards shall be rejected, subject to appeal to the hearing examiner. 

6. Future project consistency. The decision-maker shall not approve a preliminary plat or 
short plat, or issue a building permit or site plan review approval for a parcel located 
within an MPD, unless the city has found that the proposal is consistent with applicable 
MPD design standards. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.120 - MPD standards-Permitted uses and densities. 

A. MPDs shall include a mix of residential and nonresidential use. Residential uses shall include 
a variety of housing types and densities. 

B. The MPD shall include those uses shown or referenced for the applicable parcels orareas in 
the comprehensive plan, and shall also provide neighborhood commercial uses, as defined in 
the comprehensive plan, sized and located to primarily serve the residential portion of the 
MPD. 

C. The MPD shall, within the MPD boundary, or elsewhere within the city, provide for sufficient 
properly zoned lands, and Include sufficient Incentives to encourage development as permit 
conditions, so that the employment targets set forth in the comprehensive plan for the number 
of proposed residential units within the MPD, will, with reasonable certainty, be met before full 
build-out of the residential portion of the MPD. 

E. Property that is subject to a preannexation agreement, development agreement or annexation 
ordinance conditions relating to residential density will have as its base density the minimum 
density designated in such agreement or ordinance. All other property will have as its base 
density the mInimum density deSignated in the comprehensive plan. 

F. The council may authorize a residential density of up to twelve dwelling units per acre so long 
as all of the other criteria of this chapter are met, the applicant has elected to meet the open 
space requirements of Section 18.98.140(G), or otherwise is providing the open space 
required by Section 18.98.140(F), and the additional density is acquired by participation in the 
TDR program. In any development area within an MPD, for which the applicant has elected to 
meet the open space requirements of Section 18.98.140(G) or is otherwise meeting the open 
space requirement of [Sectionj18.98.140(F), an effective density of development up to a 
maximum of eighteen dwelling units per gross acre may be approved, so long as the total 
project cap density is not exceeded and the development, as situated and designed, is 
consistent with the provisions of [Sections] 18.98.010 and 18.98.020. A MPD may include multi 
-family housing at up to thirty dwelling units per gross acre, subject to the following: 
1. 
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Areas proposed for development at more than eighteen dwelling units per gross acre 
shall be identified on the MPD plan; and 

2. Identified sites shall be located within one-quarter mile of shopping/commercial 
services or transit routes; and 

3. The maximum building height shall not exceed forty-five feet; and 
4. Design guidelines controlling architecture and site planning for projects exceeding 

eighteen dwelling units per gross acre shall be included in the required development 
agreement for the MPD; and 

5. Residential uses located above ground floor commercial/office uses in mixed use areas 
within a MPD are not subject to a maximum density, but areas subject to the maximum 
building height, bullvmasslng, and parking standards as defined in the design 
guidelines approved for the MPD. No more than two floors of residential uses above the 
ground floor shall be allowed . 

G. Unless the proposed MPD applicant has elected to meet the open space requirements of 
Section 18.98.140(G), or is otherwise meeting the open space requirements of Section 
18.98.140(F), the following conditions will apply, cannot be varied in a development 
agreement, and shall preempt any other provision of the code that allows for a different 
standard: 
1. Clustering of residential units shall not be allowed; 
2. Residential density shall not exceed four dwelling units per acre in any location; 
3. The lot dimension requirements of [Section] 18.44.040 shall be met. 

(Ord. No. 897. § 1(Exh. A), 4-16-2009) 

18.98.130 - MPD standards-Development standards. 

A. Where a specific standard or requirement is specified in this chapter, then that standard or 
requirement shall apply. Where there is no specific standard or requirement and there is an 
applicable standard in another adopted city code, policy or regulation, then the MPD permit 
and related development agreement may allow development standards different from [those] 
set forth in other chapters of the Black Diamond Municipal Code, if the proposed alternative 
standard: 
1. Is needed in order to provide flexibility to achieve a public benefit; and 
2. Furthers the purposes of this chapter and achieves the public benefits set forth in 

Section 18.98.010; and 
3. Provides the functional equivalent and adequately achieves the purpose ofthe 

development standard from which it is intended to deviate. 
B. Any approved development standards that differ from those in the otherwise applicable code 

shall not require any further zoning reclassification, variances, or other city approvals apart 
from the MPD permit approval. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.140 - MPD standards-Open space requirements. 

A. Open space is defined as wildlife habitat areas, perimeter buffers, environmentally sensitive 
areas and their buffers, and trail corridors. It may also include developed recreation areas, 
such as golf courses, trail corridors, playfields, parks of one-quarter acre or more in size, 
pocket parks that contain an active use element, those portions of school sites devoted to 
outdoor recreation, and stormwater detention/retention ponds that have been developed as a 
public amenity and Incorporated into the public park system. An MPD application may 
propose other areas to be considered as open space, subject to approval. It shall not include 
such space as vegetative strips in medians, isolated lands that are not integrated into a public 
trail or park system, landscape areas required by the landscape code, and any areas not open 
to the public, unless included within a sensitive area tract as required by Chapter 19.10 

B. Natural open space shall be located and designed to form a coordinated open space network 
resulting in continuous greenbelt areas and buffers to minimize the visual impacts of 
development within the MPD, and provide connections to existing or planned open space 
networks, wildlife corridors, and trail corridors on adjacent properties and throughout the 
MPD. 

C. The open space shall be located and designed to minimize the adverse impacts on wildlife 
resources and achieve a high degree of compatibility with wildlife habitat areas where 
identified. 

D. The approved MPD permit and development agreement shall establish specific uses for open 
space within the approved MPD. 

E. 
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The approved MPO permit and development agreement shall establish which open space shall 
be dedicated to the city, which shall be protected by conservation easements, and which shall 
be protected and maintained by other mechanisms. 

F. An approved MPO shall contain the amount of open space required by any prior agreement. 
G. If an applicant elects to provide fifty percent open space, then the applicant may be allowed to 

vary lot dimensions as authorized elsewhere in this chapter, cluster housing, and seek 
additional density as authorized in Section 18.98.120(F). 

(Ord. No. 897. § 1(Exh. A). 4-16-2009) 

18.98.150 - MPD standards-On-site recreation and trail requirements. 

A. An MPO shall provide on-site recreation areas and facilities sufficient to meet the needs of 
MPO residents, exceeding or at a minimum consistent with levels of service adopted by the 
city where applicable. This shall include providing for a coordinated system of trails and 
pedestrian linkages both within, and connecting to existing or planned regional or local trail 
systems outside of the MPO. 

B. The MPO permit and development agreement shall establish the sizes, locations, and types of 
recreation facilities and trails to be built and also shall establish methods of ownership and 
maintenance. 

(Ord. No. 897. § 1(Exh. A). 4-16-2009) 

18.98.155 - MPD standards-Sensitive areas requirements. 

A. The requirements of the sensitive areas ordinance (Chapter 19.10) shall be the minimum 
standards imposed for all sensitive areas. 

B. All development, including road layout and construction, shall be designed, located and 
constructed to minimize impact of wildlife habitat and migration corridors. This shall include 
minimizing use of culverts in preference to open span crossings. 

(Ord. No. 897. § 1(Exh. A). 4-16-2009) 

18.98.160 - MPD standards-Transfer of development rights. 

A. All proposed tran~fers of development rights shall be consistent with the TOR program 
(Chapter 19.24). An MPO permit and development agreement shall establish the TOR 
requirements for a specific MPO. Maximum allowable MPO residential densities can only be 
achieved through participation In the city's TOR program as a receiving site. 

B. Property that is subject to a preannexatlon agreement, development agreement or annexation 
ordinance conditions relating to residential density will have as its base density the density 
designated in such agreement or ordinance. All other property will have as its base density 
the minimum density designated In the comprehensive plan. 

(Ord. No. 897. § 1(Exh. A). 4-16-2009) 

18.98.170 - MPD standards-Street standards_ 

A. Street standards shall be consistent with the MPO design guidelines, which may deviate from 
city-wide street standards in order to incorporate "low impact development" concepts such as 
narrower pavement cross-sections, enhanced pedestrian features, low impact stormwater 
facilities, and increased connectivity or streets and trails. Any increased operation and 
maintenance costs to the city associated therewith shall be incorporated into the fiscal 
analysis. 

B. The street layout shall be designed to preserve and enhance views of Mt. Rainier or other 
views Identified in the city's comprehensive plan to the extent possible without adversely 
impacting sensitive areas and their buffers. 

C. The approved street standards shall become part of the MPO permit approval, and shall apply 
to public and private streets in all subsequent implementing projects except when new or 
different standards are specifically determined by the city council to be necessary for public 
safety. 

(Ord. No. 897. § 1(Exh. A). 4-16-2009) 

18.98.180 - MPD standards-Stormwater management standards. 

A. The stormwater management system shall enhance the adopted standards that apply 
generally within the city, in order to implement the concepts in Sections 18.98.010(C), (H), and 
(L), 18.98.020(8) and (C), and 18.98.180(C). The stormwater detention system shall be publicly 
owned. Provided, in non-residential areas, the use of private vaults and filters may be 
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authorized where: (1) the transmission of the stormwater by gravity flow to a regional system 
is not possible and (2) there is imposed a maintenance/replacement condition that requires 
vault filters to be regularly inspected and maintained by the property owner. 

B. The stormwater management system shall apply to public and private stormwater 
management systems in all subsequent implementing projects within the MPD, except when 
new or different standards are specifically determined by the city council to be necessary for 
public health or safety, or as modified as authorized in Section 18.98.195(B). 

C. Opportunities to infiltrate stormwater to the benefit of the aquifer, including opportunities for 
reuse, shall be implemented as part of the stormwater management plan for the MPD. 

D. The use of small detention/retention ponds shall be discouraged in favor of the maximum use 
of regional ponds within the MPD, recognizing basin constraints. Ponds shall be designed 
with shallow slopes with native shrub and tree landscaping and integrated into the trail 
system or open space corridors whenever possible. Small ponds shall not be allowed unless 
designed as a public amenity and It is demonstrated that transmitting the stormwater to a 
regional pond within the MPD is not technically feasible. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.190 - MPD standards-Water and sewer standards. 

A. An MPD shall be served with public water and sanitary sewer systems that: 
1. Employ innovative water conservation measures including metering technologies, 

irrigation technologies, landscaping and soil amendment technologies, and reuse 
technologies to reduce and/or discourage the reliance upon potable water for 
nonpotable uses Including outdoor watering. 

2. Are designed in such a way as to eliminate or at a minimum reduce to the greatest 
degree possible the reliance upon pumps, lift stations, and other mechanical devices 
and their associated costs to provide service to the MPD. 

B. Each MPD shall develop and Implement a water conservation plan to be approved as part of 
the development agreement that sets forth strategies for achieving water conservation at all 
phases of development and at full build-out, that results in water usage that is at least ten 
percent less the average water usage in the city for residential purposes at the time the MPD 
application is submitted. For example, ifthe average water usuage is two hundred gallons per 
equivalent residential unit per day, then the MPD shall implement a water conservation 
strategy that will result in water use that is one hundred eighty gallons per day or less per 
equivalent residential unit. 

(Ord. No. 897, § 1(Exh. A). 4-16-2009) 

18.98.195 - Vesting. 

A. Except to the extent earlier terminated, modified by the provisions ofthis chapter, or as 
otherwise specified in the conditions of approval, the MPD permit approval vests the applicant 
for fifteen years to all conditions of approval and to the development regulations in effect on 
the date of approval. 

B. Vesting as to stormwater regulations shall be on a phase by phase basis. 
C. Vesting as to conditions necessary to meet the fiscal impacts analysis criteria required by 

Section 18.98.060(B)(6)(c) shall only be for such period oftime as is justified by the required 
updated analYSis. . 

D. Building permit applications shall be subject to the building codes in effect at the time a 
building permit application is deemed complete. 

E. The council may grant an extension of the fifteen year vesting period for up to five years for 
any phase so long as the applicant demonstrates with clear and convincing evidence that all 
of the following are met: 
1. The phase approval has not been revoked in accordance with the provisions of Section 

18.98.200 
2. The failure to obtain the implementing entitlement approval for the applicable phase is a 

result of factors beyond the applicant's control; 
3. The granting of an extension will not adversely impact any of the purposes or public 

benefit provisions of this chapter; and 
4. The city has not adopted ordinances of general application that impose a more 

stringent development standard than those in effect for the phase for which a time 
extension is requested or, in the alternative, the applicant agrees to comply with the 
more stringent standard. 

Any request for an extension shall be considered as a major amendment to the MPD. The 
council may impose such additional conditions to the phases as it deems appropriate to further the 
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purposes and public benefit objectives of the MPD code in light of the number of years that have 
passed since the original MPD permit approval and taking into consideration the effectiveness of the 
existing permit conditions in meeting those purposes and public benefit objectives. 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 

18.98.200 - Revocation of MPD permit. 

The city council may amend or revoke any or all conditions of MPD approval, after public 
hearing and notice under the following circumstances: 

A. 

B. 

c. 

D. 

Ifthe MPD permit allowed for phasing and the implementing action (Le., final plat approval, 
site plan approval, etc.) for the development of the next phase has not been approved within 
five years of the approval of the previous phase or, in the case of the first phase, from the 
original MPD approval and an extension of said phase has not been previously granted. An 
extension may be granted for up to an additional two years on such additional conditions as 
the council determines are necessary in order to assure that the extension does not adversely 
impact the Intent and purpose of the Initial MPD approval. 
A condition of the MPD approval has been violated and the violation has not been corrected 
after sixty days notice of the violation unless said violation can be corrected through the use 
of a duly posted performance or maintenance bond provided at the time of MPD approval. 
A violation of an MPD condition of approval that cannot be corrected, such as the destruction 
of wetlands or removal of trees and vegetation that was specifically prohibited and cannot be 
restored to their original state within sixty days. 
The MPD permit has been approved for more than five years and the city council finds that 
further development will present a threat to the public health, safety and welfare unless the 
amendment or revocation is implemented; provided, however, the city shall first determine 
that the condition cannot be amended in order to eliminate the threat to the public health, 
safety or welfare before it revokes the permit approval. 
The above provisions notwithstanding, the vacation andlor amendment of the MPD approval 

shall not affect previously approved building permits. 

E. If the MPD permit is revoked for undeveloped phases, the parcels for which the permit is 
revoked cannot be developed without a new MPD permit being obtained, even If the revoked 
parcels are less than the minimum acreage required by Section 18.98.030 

(Ord. No. 897, § 1(Exh. A), 4-16-2009) 
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FOOTNOTE(S): 

(17) Editor's note- Ord. No. 897, § 1(Exh. A), adopted April 16, 2009, amended Ch. 18.98 in its entirety to read as herein set out. 
Former Ch.18.98, §§ 18.98.005-18.98.200, pertained to similar subject matter, and derived from Ord. 796, §§ 1, 2,4, adopted 2005; 
Ord. n9, § 2 Exh. 1 (part), adopted 2005. (Back) 
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EXECUTIVE SUhJiMARY ----_._----------



_ ....•. _-_ ................... _._-----

The V1I1ages site (consisting of tile Main Property and Parcel 8) wiH be deveioped 8S a 

Master Planned Development (MPD) and wi!! provide amix of uSeS [Deluding: residential, 
commercial, office, retail, educationaL civic, recreational uses, trails, and open s.pace. ", 
maXlmum of 4,800 residential units (appmxirnately 3,600 single farnily detached and 

approximately 1,200 attached dwelling units); 775,000 square feet of commercialjre­

taii/office uses, public and ci\tic uses; multiple school sites, a minimum of 481.4 acres 

of open space (induding sensitive areas and their buffers and forest areas); and otiler 

recreational uses. The commercial/retail/office is anticipated to have the follOWing ap­

proximate distribution: 325,000 square feet of destination arid neighborhood retail uses; 

approXimately 450,000 square feet of office, plus additional pubHc and civic Llses, Table 

1.1 summarizes the propOSed uses and approximate areas w!thin the tvlPD property by 
land use categories. The overall average reSidential density of the site is proposed to be 4 

dwellings per gross acre, 

In addition to the MPD approval, the following other permits or approvals are requested or 

associated with this application: 

• Annexation of the South Annexation Area 

• Issuance of Final EIS 
• Planned Action Ordinance adoption 

• Development Agreement approval (between the City of Black Diamond and the 

applicant) 

PLA.NNi1'JG ANDDESJGN CONCEPT 
The ViHages MPD will provide a vibrant mixed-use community with a mix of housing, em­

ployment, civic, educational, open space, traits, and recreationa! opportunities in the City 
of Black Dianiond, The r~1PD will create new neighborhoods in the City that are meant to 

support and enhance the existing community, The tviPD will create an integrated commu· 

nity that pmvides a sense of neighborllood through coordinated building and landscape 
design. The cmnrnunity v~nl include 8 variety of styles, and densities 

geared to a range of income levels, Cmnrnercial/office/retail uses wiil be provided that wil l 

contribute positively to the City's ability:o a net fiscal benefit for the community 

and to provide jobs, Development wiii be clustered to minimize illpacts to environmentaUy 

6,..,<' n")0 areas (I.e" wetlands, streams, and steep slope areas Bne their buffers) and t6 

prornot& efficient delivery of serviCeS. PassiVe and active open space (i nc:uding parks and 

trail corridors) will be woven into the developrnont in a coordinated, connected manner to 

incorporate, yet [Jrotect. e:wirorlfllEmtaHy sensitive areas, and provide visual separation, 
rec·eationa! oppo:·tunities, and an attractive seW for the c0lT1rnunity, Trails vdl be de­

signed to pfClv1de connections to off-site kications, 



SUfv1MARY 

DEVElopr,,~EI,;!T AGREEMENT 
The drawings and associated descriptions contained this MPD application illustrate 
the proposed OV8l'8ri distribution of development parcels, land uses, major roads, open 

. space areas, and overall conceptual plans. Future subdivisions and deveiopment 
that is proposed vvithin incHvidu81 development parcels wfll be gUlded by the provisions 
in the MPD and standards contained the Development ,A.greement. The Development 
Agreement vvm be separately approvecL 

lOCATION 
The Villages MPD is comprised of two development areas totaling 1196 acres: 
the Main Property and Parcel Parcel 8 Is approximately 82 acres In and located 
approxImately 2 mUes to the north of the 1\,'1ain Property, west of Highway 169 and north 
of 312m street (if it Viere extended). The Main Property is approximately 1,114 acres 
and located west of SR 169 (also called Maple Valiey Highway), south of Auburn-Black 
Diamond Road (an approximately 55-acre portion of the property lies to the north of this 
road) and north of SE Green Valley Road. The property consists of al! or portions of 48 tax 
parcels ranging from approximately 17 acres to 155 ames in size. The Main Property lies 
aimost emirely within the City ofB!ack Diamond, An approximately 234-acre area in the 
southeast portion of the Main Property known as the South Annexation Area was recently 
annexed to the City. The South Annexation Area !s proposed as part of The VlJIages MPD 
project. 

LAND USE 
A mix of uses within seven land usedeslgnat[ons is proposed within the f\~PD. The desig­
nations are L.ow Density Restdentlal, Medium DenSity Residential, High Density Residen­
tial, CommerciaVOfflce/Retai!, Mixed Use, School, and Open Space. Residential iand uses · 
compriSe the largest area, approximately 45% oftha site. 

fIll '1 J V (1 



Table i .j. 
Proposed MPD L.and USe Summary 

Land Use Type (Estimated Acres) % of 

Residentiai 

MPD Low Density 

MPD Medium Density 

MPD High Density 6% 
,.------, ... _---------_ .... + --------... --------~---,-.,----.--.-- .... --~ 

6% 

SC'~"ools 3% 

42% 

Streets (ROW> 4% 

1.00% 

1 Includes neighborhood and community parks. stormwater ponds, sensitive areas and their buffers and 
natural areas; does not include school piayfields. pooket parks, addltiona[ park & recreational faciiities 
provided by parcel developers trailheads, trails, plazas or other open space within commercial areas. 

RESIDENTIAL 
The VlHages MPD will feature a range of housing types, sizes, and densities geared to a 

range of income levels that will respond to dynamic market tflctors over time. ReSidential 

development will inclUde: low-density (at 1 to 8 dwefling units per acre), medium-density 

(at 7 to 12 dweHingunits per acre), and high-density (at 13 to 30 dwelling units per acre) 

housing and a Hmlted amount of muitl-famHy housing in Mixed-Use areas. Single-family 

unit.s wili be located on a variety of tot sizes, and will include traditional single-farnHy 

homes, as we!! as duplexes and cottage units. Multi-family attached units 'NiH inchJde 

townhouses, condominiums, and apartments. 

Commercia!, offlceand retail uses wiH be provided in the proposed I'/:PD on both the ~!ain 

Prope:-ty and Parcel 8. TheSe uses wili contribute positivelytc the City's a'ofnty to achieve 

a net fiscal benefit fol' the community, as required by the MPD stan dards (8DiV1C 

j8.9S.1 Master Planned Development on Parcel 8 will feature destination comrncr· 

dar and office uses. Some may also be provided Of) this parcel. This development 

will provide a mixture of office space, along with destination retail space, and 
wiil represent an extension of the propOSed cOlnT:crcial and office uses on the L.awson 

Hills MPD North Triang!e Propert)'T.O the north. 

nation or, the 

nOltheiTI pNtion of the Main Propel'ty. The civic uses I,ave not t:.cefl define d to date, but 

possible uses cou id and quas!"~JUblic; rac;i:ities such 2S 0 Ylv1Gt\" and 

girls club, offk-;es or Sf: ['viCeS 



lVILXED-USE 
A ~vl ixed-Use area of commercial uses and housing wit! be provided in L'l8 north, 
em portion of Maln Property in a "Town Center", at the intersectlon of SE Auburn Black 

Diamond Road and the north/so~th arterial on site. MIxed-Use development will consist of 
neighborhood retail uses, small businesses, offke and highfH density housing. 

PARKSr OPEN SPACE AND TRAILS 
Tile Villages MPD wHi Include a coordinated network of open space, pams and trail carri-

do rs. Open space will provide opportunities and protection of envlronmenta!!y 
areas and their buffers. It also provide relief buitt envlronmen1 

providing physlcal and visual buffers. The VlHages open space wiH provide co nnectivity to 

eXIsting and ptarlned city and regional open trait corridors and wildlife corridors on 

and adjacent to the site. A coordinated trail system is proposed to proVide iinks betWeen 
parks and othqr uses within the proposed MPD. Joint use of school faciHtles wJH provide for 
major recreational opportunities. 

The Villages MPD wi!! provide a minimum of 481.4 acres of open space including neighbor· 

hood and community parks planned at the master developer level, environmentaHy 
tlve areas and their buffers, and natura! areas. Additional open space wi!! be provided in 

pocket parks, trailheads, trails, school playfields, plazas and other open space in commer­
cial areas as land areas develop. 

ACCESS AND C~RCULATION SYSTEM 
An interna! street system wlH constructed in phases to serve the Main Property. Primary. 

access to thiS property wi!! be provided from SE Auburn-Black Diamond Road with a sec­
ondary access point to SR 169. An internal street system wiH also be constructed to serve 

Parcel 8, ThiS street system wm connect to lawson Hills MPD and win generally be located 

in the alignment of the City's planned North Connector Road (as shown In the City's Com-
prehensive PlqHl Update, 20(9). 

"'U\TER 
WATER 
The Villages Main Pro perty and ParCel Bare with!r! the City of Black Diamond's water SElr· 

vice area. The project is proposed to served by a of water rnain extensions, 

upgrades, and a new looped water The closest existing water lines to the Main 

Property are 12-1noh mains in Auburn-Black Diamond that terminate near 

the Sawyer DiarnondRoad interSection. closest exisiingwa·, 
te r rnatns to ParCel B are within the 

these 
cine \·vater dsrran:i, fin:: flow 

169 right-of-way. to and extensions of 
site 

t iming. In addition to 
on spe­

and 
of (iC:;';',' GP,-site and off·site water oressure 

fu tu re phases. Serv~Ce 

ll/2. '2 I ((l, 





SE'NER 
The Vitiages project site is located within the City of Black Diamond's sewer planning area, 

it is proposed to be served by 8 system of gl'avity faciljties and 
up to three pump stations. The closest City sewer is 8 t\ing 

County sewertnJIlf<, connecting the City's Diamond Pump Station to the 
Creek Water and Sevver sews!' trunk is in Auburn-BlacK 

Road Laf~e Savvyor Road, The proposed on-site sewer wm pump wastewater to 
a connection to the King METRO sewertrun!, in Lake Sawyer Road. 

The closest City sewer system to Parcel 8 is main in SR 169, Parcel 8 is pro, 

posed to be a pump station and main ccnnecting to the existing sewer main 
in SR A!ternativeIY,it could be setved a gravity main to the Black Diarrlond 

Station located in the old railroad grade to the south of the 

According to the City of Black Diamond Sewer Ptai') the eXisting sewer system, 
together with improvements proposed in this plan, wi1! be adequate to serve proposal. 

Sewer treatment is provided by King County under an agreement v/ith the City of 

81ack Diamond, Ki ng County METRO has oommltted to providing sewer servi ce to The City 
SIack Diamond and associated unincorporated Urban Growth Area. 

STORMWATER CONTROL 
Stormwater for The VlIIages MPD is managed ccllectiofl, treatment and re~ease 
into groundwater or surface water bodies. The stormwater control system the Villages 

MPD wi!! be designed and constructed in accordance the 2005 Ecology manual that 
is expected to be adopted City of Black Diamond, Based on thiS manual, de-

velopment stormwater rates win match pre-development rates ranging from 50 
percent of trle 2 year- peak flow up to the full peak flo"v. 

for infiltration of stormwater to groundwater 

Low (UD) so ;nfittration is a carn-

of the stormwater rnanagement plan. Where stonmvater is proposed to 

be inflltrated to solis (Qvr) form a aqu ifer or out-

wash deposits (Qpog) that fonn a deep aquifer underlying the site, S:nce some areas are 

sensitive to in water volumes or are not suitabie for more t~adit;CJ!1a l 

stonmvater techniques are also necessDry, Thus, HIE': components of the 

slOrmVJater managelll t:W!i: plan for site inciude infiltration of stonnwater the shal-

low into eleep throu infiltration 

water 
stonrlYvater fac itities, 



lOW 
The design and development of the MPDwiH incorporate irilpact Development 
methods management practices in on;ler to reduce the potential Impacts of de· 
veiopment en vy'ater resources, where praottcal, and enhance the oversil environment 
character of the and reduce long term ma~ntenance costs . LID measures wil! be 

incorporated into the site planning, stormw8ter controls, road\;vays, and utility systems. 

The proposed dustering of development will retain a minimum of 481.4 acres of the total 
M PD area in open space. measures that may be used in the design of Individua! 
fots include reduced ft'ont ya rd setbacks to decrease driveway lengths and im-

pervious surface area on bt and si7es to the 
avera!! development footprint 

The proposed stoiTrlWater control systern wlll maintain wetland recharge for wetlands 10·' 

Gated on the Main Property in order to protect Wetland hydrology and funct~on. Runoff from 
rooftops and detention faciOties will be used to recharge on-siie wetlands. LID techniques 
that may be incorporated include infiltration, rain gardens; bioswa!es, medIa filter strips, 

and other technologies. 

L! D techniques may be incorporated into the street and circulation network on both proper-
to reduce the amount of impervious surface area. These techniques include narrower 

street widths, sideyvalks on one side of the street, street trees and landscape medians, 

narrower lot f rontages to reduce the overall road length per home, pedestrian paths in 
oPen areas to increase connectlvity, and clustering lots to reduce road lengths. 

The MPD wHi include a water conservation p!an with strategies to reduce the amount of 

water consumed by each residential unit, as to meet the in 
the Biack Municipal (SDMe l8.98.190 B). 

c 
areas the of 
iviPD will require and grading within the 

site and In certain offsite areas, care has been taken to work the to majr}· 

the of site, TheSe help to define the neighborhoods 
within the community alld reinforce the ru ral character Black' Diarnond. 

trarn 
estjrnatcej that 

been formulated to reflect hoy'! the 
t1 7 
""t' j! 



Baiancing the of cut and 

of rnaterial to be removed from or 

material on the site will reduce the quantity 

to the thus impacts or sur-
neigh bothoods, 

PR()CESS 
issuance of an MPD permit by the City Council and subsequenT execution and recording 

of a development agreement Is the first in the development process. in addition, a 

Planned Action ordinance be adopted that estab1ishes the level development and 
thresholds within ,\1PD that can occur without additional SEPA review. These docu-
ments the and procedures for all future implementing devel · . 

oprnellt actions within the ivlPD boundaries, as preliminary commercial site 

plans, grading permits, and others, wm be reViewed against. Each future irnpiementing 

development will submit the appropriate permits for review and approval by City. Following 
pretlminal;Y land use approval (e.g. preflminary plat), detailed engineering and construc­

tion documents would be deveroped and approved by the City prior to infrastructure and! 

Dr buHding construction, 

CONSTRUCTION SCHEDULE 
Development of The Villages MPD Is 8xpec";..ed to commence in 2010. Fullbuildout is an­
ticipated to occur by 2025. Phasing of residential development wtlilargely depend upon 

market condition. Development of the commercial and office areas wl1l also depend upon 

market conciitions. It is contemplated that the area south of Auburn-Black Diamond 
Road and the Lawson HHis North Trlang~e wili develop first, with developrnent radiating out 
from those points in subsequent phases. timing of deveiopment of school sites 

will be coordinated with the schoo! districts, 

HESTORY 
The City of Black Diamond, including historic downtown. MorganvHie, Lawson Hills 

and various additlonal properties, was incorporated in 1959. The City 
Comprehensive Plan in 198CL This proposed future annexation of 

tts first 
north-

west, east and soutl-Iv>!est to the SubSequent annexations in 1985 and 1994 added 

lands to the northWest and southwest to the City of 81BGK Diamondcompieted its 

first Cornprehenslve in with the Management Act MA) in 1996., 

That S8me Year, the City negotiated a "Potentia1 A.nnexation Axea" (PM) agreement,witt\ 

v\ing anti pmperty owners. This agree!llent was formalized as Black 

Diamond Urban ,b,rea Agreement tDee for Following ex, 

of 
apo 

in 2009 the 
The 

fit? 1.1 



PRIOR PLAN 
Following are 
tionshipto 

R 
descriptions of key planning actlons 

site and its proposed 
agreements and their rela-

BUzO\ Dlt\MOND iJRBAN GROWTH AREA .AGREEMENT 
In Decernber 1996, the City of BlacK Diamond, King County, Plum Creek Timber Company, 

LP., and Palmer Coking Coal Company entered into the BlaCK Diamond Urban Growth 

Area !\grecment (8DUGM) (adopted as Ordinance No. 12534), This joint planning 

and agreement provides the for the annexation and development of properti es 
\vithin the City 81ack Diamond's Urban GmVvth Area (UGA), Through the agreement, an 

782-acre Potential ArHlexation ,t:.Jea (PAA) was identiRed that coincides w;th 

the City's UGA and includes: the West, South, and ~2 Annexation ;\reas, The 

PM includes lands that~ upon annexatjon to the City, are intended fo r urban developrnent 

and lands that are to be set 851de as permanent open space. piementatlon of the BDLl­

GM "vill (esult in the protection of over 2,500 acres of open space in the City, unincorpo­

rated County, and the City's UGA. The agreement sets fmth the conditions for and potential 

timing of the annexations. Conditions include availability of sewer and water service and 

major (Gad access. The agreement includes provisions establish! ng appropriate land uses, 

zoning. and residential density and development standards for urban development in the 

PAil,s. The BDUGAA also directs the Crty to establish a Transfer of Development Rights 
Program for Open Space (TDR), Since 1996, approximately 329 acres within the PAA have 

been annexed to the City (in the Lake Sawyer and West Annex8tion Areas, as noted above), 
and associated ooen space required by the BDUGM was protected/conserved. 

,4s indicated previously, portions oj The \Images Main Property are located in the West 
Annexation Area, Portions of the Mah Property are also in Hie South Annexation 

Area. Thecefore, propel-ties/Dortlons of propertieS are su bject to the provisions of 

the BDUGM, West was annexed to in 2005, The Soutif An· 
nexation Area IS expected to be annexed to the City 8S welL 

PF?CiGRAM 
In December ;;", nn">,,,! the Black Diamond Tii:lnsferab!8 

ord inance was subse­
fvlunicipal Code), 

being used, in conjunction \!,Iith other measures. to protect 

to be properties thai have been 

as open space, or Gomm fad in accordance with 

frern 

that 

areas ars 



1\10.747 as 2. Eligible TDRRecelving Areas are identified on the TDR Program Map, 
also attached to Ordinance No.747 as Exhibit 2. Property ollmer:; '.-'1no sen t heir develop· 
ment rights must establfsh conservation easements on their land permanently restrlcting 
future deveiopment and protecting/preserving the environmental/resource \ialues of the 
TDR Sending Area. Developers, who purchase the deveioprnent rights from properties to be 

conserved, can those rights to eligible receiving sites and increaSe t he residential 
densities on their the TDR Receiving beyond levels that would other'tvise be 

allowed. 

Currently, most property \-vithin The Vil lages is identified on the TDR Program Map as a 

receiving area. There are several TOR sending areas on the Main Property identified 

on the City's TDR Sending Area Map. Application ofthe Cjty's TO R Program wI!! be neces­

sary to achieve the number of units proposed within the receiving areas onsite; however, 
the exact application of the TOR Program wi!! be determined at the final plat stage. The 

. development agreement wi!! provide dal'ification of this issue. 

TRANSFER OF DEVELOPMENT RIGHTS 
To achieve the proposed densities on the site, up to 2,871 TDRs will be purchased and 
transferred t? the site. The use of TDR 's wnl be phased t hrough the full build-out of the 

project 

BL4.CX DIAMOND AREA OPEN SPACE AGREEMENT 
In June 2005, the City of Black Diamond, King County, Plum Creak Timber Company, and 
Cascade Land Conservan cy entered into the Black Diamond Open Space Agreement. The 
purpose of the agreement was to more specifically identify lands that qualify as In-City 
Open Space required to be protected or conserved under Section 7 of the B lack Diamond 
Urban Gmwtr, Area Agreement. It furiner sets fOlih the steps that must be carrIed out to 

meet these 3DUGPJ\ I'equi rements to Annexation of the South and West ,h,nnexatio!1 
Areas the City. The agreement Included conservation deeds, and dedi­

cation documents that protec.-ied 01" conserved a substantial portion of the in-City Open 
Space areas. The remaining In-City open space is required to be protected or conserved 

phor to annexation of South Annexation Area to the Open Space rG· 

quired fN the annexatio n the South Annexation Area is intended to be provided in the 

southern portion of the Vinages IVlPD. 

!n Oecernbel 2005, tile conditions of the 8!ad" Diarrond Area Open Spac-s; f\grecment 

relative to the West I\nnexation Area \vere met the area was annexed into the City, 

The BDUGA.A required tha t the City and Piun"' Creek Land Cornpany enter into an agree· 
rnGnt to establish land USeS, zoning, and development standards for urban development 
in the West /VGa. Th; VVes! ,L\nnexation /\rea and ent 

nts , 



The that zoning of the West AnnexaUon Including of 
The Villages Main will be OVe(~8y. The land uses in these areas a!!ovvad by the 

agreement bn the Main Property are: residential. mixed-use, and open space, 
as shovvn In A, Map 7 of the BOUGAA. The allowed residential density, as well 33 

requln~ments fOf open space, sewer and water GeNree, roads and deveiopment phas-
ing, in the will be (net MPD developrnent on the Main 

BLACK DlP,I\.1DNO MASTER PLJ;dlJ~1ED DEVELOPMENT ORDINANCES 
In 2005. the adopted Masler Planned Ordinanc.3 05-779 and 1\10. 

ordinances vvere subseqUently as Chapter :1-8,98 the Biack Dla' 

mane! !n Apr!! 2009, No, 09~897 which 

requirements, and 

quired for 

an MPD 

development Ctt:1f10 :::.yri 

that MPDs are re-
are designated in 

80 acres in 

A key purpose of MPDs lS to create mixed-use neighborhoods 'Nith a balance of housing, 
employment, and recreational opporturdties. MPOs are intended to preserve passive open 
space (jnclud1ng,criticat areas) and provide active open space in a coordinated manner. 

They are meant to provide greater certainty about the cha racter and timing of develOp­
ment and population gro\vth in the City. They are also meant to provlde needed services 

and facil!ti8s in an orderly, fisGally responsible manner. A specific objective of MPDs is to 
prOVIde benefits not typically aVair8i)[e through conventional development 

The site, including the Main and Parcel is contained a single 

ownership 
Overiay zone, 

of the site, 

In total is 1196 acres In size; 1t tS almost entirely wtthln the City's fv1PD 
hn"'",,Y!",rt:> the provisions of the MPD ordinances wlll to development 

rIll 2 I 
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OVERVtE.W 
The VlIIages site Onc!uding both the Main and Parcel is proposed to be de­
veloped with a mix of uses, including: residential, commercial, reta il, offi ce, educationa i, 
civic, recreational uses, and open space. The Land Plan is shown 011 Figure 3-1, 

}\ maximum of 4,800 residential units (approximately single-fam ily detached and 

approximately 1,200 attached dweiling units); 775,000 square feet of commercial/re-
tan/office uses, and civic uses; multiple school sites, a of 481.4 acres 
of open sensitive areas their buffers and. areas); and other 
recreational uses. The commercial/retail/office is the following ap~ 

325,000 square feet destination and retail uses; 
approximately 450,000 square feet of office, plus additional public and CIVl::: uses. 
the maximum square feet of office and commercraJ uSeS wW not change, mix com· 
mercia! and office USeS is approximate and may change. average overall of the 
project site [s propOsed to 4 dWe!tings per gross acre. 

Table 3.1 summarizes the uses and approximate areas within 

use categories. 

Land Use.Type 

Residential 

f'APt: High Density 

Table 3.1 
. MPD Land Use Summary 

Area 

(Estimated Acres) 

Comrnerciai!Offic2!RetaiI/Mixed-use 57 

School 33 

Open Spacel 505 

Streets (ROINj 56 

Tota! 1:l9B 

MPD property by land 

6% 

42% 

4% 

100% 

; Includes iJrid parks. stormwater Doneis, sensitive ":reas and thei r burfel's and 
natura) areas; cioes not indud~: schoel plfljffiek:is, poc;';ei additkmai parks snd recreation sl facifi ties 
provided by parcel deve!oper2;, tn!'lheads, trans, plszas oti,st open space Within Gornrnerciol areas. 

(tlli :)6 
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LAND USE 
The VlHages IvlPD is around the nlixed,use Town Center located sm.ith of Auburn­

Black Diamond Road, The Tovm Center is proposed to be 8 pedestrian-oriented central 
gathering p!ace vvith retail shops, resldent~ al, sma!! offices, cafes and higher density resl­

around a central plaza. Commercial/office/retail areas are proposed adjacent 

the Town Center, north of SE i\uburn-Black Diamond Road, t o provide a critical mass of 

retail and employees to su pport Town 

Residential neighborhoods of varying densities are linked to the Town Center by the Com­

munity Connector and an extensive open space and t ra it system , Two higher density resi­

dential neighborhoods located on the southwest and southeast portions of the site are 

surrounded by low residential neighborhoods, density neighborhoods 

serve several they create 8 central focus fo r the surrounding low density neigh-

borhoods; the overa ll density is spread throughout the rather than concentrated; and 

these areas create variation tn t he development pattern, 

RES!DENTIAL 
Each fes!dentiai land use category intentionally sHows a mix of housing types. This mix is 

an important component of the organic urbanism concept. It wlll prevent the cookie-cutter' 

appearance common in many suburban subdlvisfons and a!!ows for a mix of lot sizes 

as discussed in "Rural By Design". Common design elements and guidelines wm be the 

thread Hnking the neighborhoods with in the MPD, Ii/htl€) the mix of ilousing types and uses 

'vvill atiow each neighborhood to develop own individual character, Schools and similar 
. institutional uses are allowed within theSe categories, provided that a schOol located 

within these categories wil: require a City of Black Diamond cond itional use permit. Livej 

vvo rk units in these areas would be considered horne occupations subject to Crty of Black. 

Diamond Munidpai Code, 

l ow Density (MPD~l}, The low density residentiai category provides for predomi-

nantly :,ingle-family; Attached housing in the of 

plexes, 

designed to fit 
The 

and qua dplexes are ai ;o'vveej with in t ile provided ttley are 

the predominantly single-farrdly cha racter of ti'le neighborhood. 

t his is 1-8 dW'sl!ings per acre. 

provides for 

and townhous~ 

is 7·12 dwelnng un its per f.lCr8, 

High Density (MPD-H), The 
tV""',,,",,\I::,<::, sttechecl tovvn rtQuses and stac!<ec: flats. 

units per acre. Most the high density 

eels are around the Town Center to 

C1 0sest t.O drs-as to be 

? foy 
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nodes the for srnaller isoiated neighborhood centers tilroughout 
the MPD. in the range 18-30 dwelHng units per acre wiH be allowed, 
subject to the criteria for such densities contained in the City's Master Planned 
veiopment ordinance. ApproximatelY 35 acres of the srte cOllld be developed in the 

dweUing unit per acre range. Potential areas are shown on Figure 3-1. 

UNIT COUNTS BY LAND liSE CATEGORY 
Table provides a genera! estimate of the number of units by Since there 
are many development parcels wlthln category and the density may var)! on each. 

this table Is not intended to replace the total cap 4,800 dvveHtng unlts pmposed, It :s 
intended to show that the typical densities of most development viill result in the approxi­

mate number of total dwemng units proposed. 

l.and Use 
Designation 

Table 3.2 

Residentia! DensIties and 'Projected 
Unit Count by land Use Category 

Dens!ty Range 
(du/acre) 
Min-Max 

Target Density Approximate Pmiected 
(uu/acre) Acres Units 

MPD-L 1-8 6 285 1710 

MPD-M 7-12 10 178 1780 

1152 

158 

Note: Total area may shift with fina! planning and implementation approvals. 

COMMERCIAL! OFF1CE/Rl:,iAIL 
ThiS category lnc!udesuses providing services or sale of goods or merchandise to the pub­

lic. Uses include, but are not limited to: banks, travel agendes, hote!jmotefs, eating ~nd 

drinkiog establishments, clothing stores, drug gift shops, video rental, bookstore, 

grocery stores, variety paint 
sale clubs, and gas stations, Schools and uses are also aHowed 

these categories, provided a high school located within this require a City 

of Diamond use permit 

Office uses include general office, research development technology, biotechnology 

and medical equipment, light manufacturing, breW 
and ecluGationai uses, 

7 
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Cornmercial/ofticejn3taf! uses will be provided in the proposed MPD on both the 
Property and Parcel 8, These uses will positively cornlbute to City's abiHty to achieve 
a net fIscal b.sl1efit fot' the community, as required by the City's MPD standards (8D1\;1C 
18,98.:1.20). A wide varlety of commercial/retail, offlce, and dvic uses are allowed within 

this category, TheSe may include educational opportunities and churches as weB as a 
wide range af private or private enterprise recreation such as bovvling aBey, skating rink, 

miniature golf, etc. 

MiXED USE - TOWN GENTER 
The Ml;l{ed Use is cornprlsed of commercial/off!ce/retafi and housing and is 

posed in the northern portion the fy1ain Property, at the Intersection of SE Auburn-Black 
Diamond Rned Dna Main Street. The Town Center is Intended to become a focal point for 
community gathering and pedestrian-oriented development, so the aliowed uses are those 

that promote these activities. LIve entertainment Is permitted. Higher density housing til 
and around the center will provide the population needed to support the center and to 
generate activity. 

SCHOOL 
The School category IS Intended for uses such as schools and other facilities that serve the 
community and are often provided by a publ.ic entity or non-profit organization, In the event 

that a parcel is not needed for a school, it shaBrevert to MPD·M category. There are sev­
eral school sites proposed throughout the MPD. Parcels V21, V50 and \158 are proposed as 
Elementary School Sltes; Parcel V57 is proposed for a middle school. Walking distances are 

,shown on Flgure 3 M 2. Civic uses are also antidpated to locate in the comrnercial/office/retaii 
designation. and sufficient land is to accommodate these uses. 

PARKS, OPEN SPACE AND TRAiLS 
The open space category is intended for protection of oertain areas, passive and 
active 
nated network of open 

envIronment 

use. The VillageS r\lIPD Includes a coordi ­
con'idors. It also provides relief from the 

nectivity to e,xisting and planned open tran Gorridors, and wildUfe corridors on and 
adjacElnt to the site, A coordinated trail system is proposed to provide links between pork:.; 
and aB uses the proposed MPD. 

the fv4PD standards 

not 

open space, To use the ivlP[) that alluy\! increases in 

lilt (1)/) C 
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and clustering of lots, an additional 336.4 acres of open space must be provided. Based 
in these requirements, the minimum requirement is 481.4 acres. Currently 505 acres 

are provlded. Additional open wlll be provided in school playnelds, trans, and neigh­
borhood parks, Since different areas of the site have different open space requirements, 

Table 3.3 includes an approximate breakdown of open space requi red and provided by 
parceL The proposal meets the overall open space requirements pf both the 8DUGM, and 

MPD ordInances. Additional open space tn schoo! pla)/fields, pocket parks, trails, plazas 

and other open space in commercial areas wid be proposed, and are not included in these 

calculations, 

Parcel B 

Parcel G 
Parcel D 

Parcel E 

Pame! F 

Parcef G 

In cttyjUGA 

Gross Acres 

395.74 i 

~196AO I 
ALLOWED USES 

Table 3,3 
Open Space Calculations 

BUDGM/ 
Open Space 
requirement 

81.7 

o 
o 

145.00 

MPD Open I '"' .. [ 
• dO ose" Space ProvIsion , P i 

(if applicable) i opon space 

40.77 34.00 
{) -----

1.2.00 

o 
191.87 

336,41 

8.00 

32WO 
20.00 
95.00 

143,00 

0, 
167.00 

50S,GO 

Net difference 
oyer/funder} 

The range atlowed uses is broad to maintain flexibility and respond to the market over 

the project Dulid-out The intent and purpose of the land use categories guides the 81-

ImNed uses: 
• The Mixed Use is intended pedestrian-oriented development-Intended 

uses include, but are not to, small retall shops, stores, 

multi-'family hOllsing, office farmer's markets, kiOSKS, and parks/plazas, 

• The category is intended a wide variety of large 

commercia!, jnstitutiona!, retail and medium and high residential 

uses, The intent of this deslgnatlon is to cornrnerdal and 

uses to ill come for economic deve!opment witrdn 

the 

Schoo! category is pritTlariiy 

srnjre 

and tne 

if not needed for a 

is intended for 
areas. 

schools. The schooi(s) rnay eiect to 

as, but not iirnited YMC/\ 0 " 

the may be changed. 

uses, uti li-
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Prlncipa! Use MPD·L 

Dwelling Unit 

Detached p 

nits X 

A 

Office A 

institutional 

Recreation 

Remit 

Temporary Use(6) 

Utility facility 

Table 3.4, 
AHowec! Uses 

MP!:H'I1 I MPD·!{ Commercial 
Office 
RmaU 

I p A 
! 

ip 
i X 

P 

! Mixed Use 

I 
X 

p 

P 

p 

A 

P2 

P 

p 

hMM;a;jo;r--------~lliP_--~P_--~~----fP~------Tp 

School Open 
Space 

X X 

X X 

p Pi 

. I Minor I p p p p 

P=Perrnlttea, X'" Prohibited, f\'''' Permitted as an accessory or incidental use, C" Ci1:j of Slack Diamond 
Conditions! Use Permit 
1. .4Jiowed outside of sensitive areas and buffers, 
2, . Office and other sim ila r offices may be permitted on the ground fioor abutting Main Street subject 
tJ /\RC DC1sign Guidelines to ensure compatibility with the pedestrian-oriented streetscape. 
3, AI !owed outside of sensitiVe areas and buffers, IJse parks, tralis nne open space nrc 
aiiowed within sensitive areas and buffers consistent with the Sensitlve Areas Ordinance, 
4, Automobile oriented \lses such as gas stations, whole sale clubs, and uses with drive-up facUities 
may be albwed ARC Design GUideiines. 
5, Urnited to corn rnerGie I such 8S corner stores and ether sfna1i scale Hetail 

establishments, 
6, Model homes and temporary uses'such as contractor storage yards, GonstrucUon areas 
and similar construeticn related uses are not Intended to be permanent uses and must cease once the 
phase 01' the use serves \s completed, 
7. i:'" school bC3tGd \fliHl:n theSe classifications Wi\! a O()i)clitlonai use permit processed 

pursuant to City Of Biack Dia mond's Conditlona! Use Permit process, 

to thei! iT-
with another usc and t.()t 

forrner use el) constitutes an incidental orinsubstantiaf that 
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takes place on a lot, or (it) is cormnoniy associated with the principal use and integrally 

related to it, then the forrnElr use may be regarded as accessory to the principal use and 

may be carried on underneath the urnbreUa of the principal use, To be "commonly assod­
sted" \Allth a principal use it is not necessary for an accessory use to be connected with 
such principal uSe more times than not, but only that the assodation of such accessory 
use vvtth such principal use takes place with sufficient frequency that there is cornmon 
acceptance of their relatedness. 
The following activities, subject to Architectural Review Committee (ARC) Design Guide­

iines, are specifically regarded as accessory to residential prinCipal uses: 
Home occupations/live--work; 

.. Hobbies or recreational activities a noncommercial 

Accessory living quarters, mother-In·law units and accessory dwellings; 

• Keeping household pets; 

• On-site rental/sales office; 

Storage of yard mal ntenance equipment; 

Appropriate storage of private v8nicles, e.g., motor . vehicles, boats, trailers or 
planes; or 

• Greenhouses. 

CHANGE THE CATEGORY OF DEVELOPMENT PARCELS 
The following land use plan (LUP) category changes are aUowed pursuant to an adminis­

trative approval process described in Chapter 13, Land uSe category changes are not in, 
tended to allow development of more dweHing units or square. feet than the total amounts 

proposed. 

Any resldentiaideve!opment parcel can adjust up mdmvn one residentIal land use cat· 

egory, except no parcels may adjust up to the MPD~H 18-30 designatfon without a Minor 

Amendment to the MPD Permit. For instance, MFJD-L may move up to MPD·M, or MPD-H 

may move down to f'v1PD·M. 'in no instanCe maya parce! move up or down more than one 

category from its original category as depicted on Figure 3-1, 

Any parcel adjacent to or across a road from a Mixed Use category rnay be 

changed to the !\1ixed Use category, 

A development parcel that is classified as schoo!, tnt is rot dedicated to the Enumclaw 

School District may revert to the MPD·M category at e:iection of tlle Master Developer. 

The Master Developer rnay elect to the school category for development allOWed 

within the category or to change the category of the parcel to fV1 PD-M, 

Any of open space shovm as a sensitive area or buffer on 

rnined not to i:l2 2 Sensitive Alsa or bufrer will be to a 

.,vith the category of abutting development 

3-:1 'tnaY is deter­
trvlt IS compatible 
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PROPOSAL 
The 371 acre Lawson HiUs site (consisting of the Main Property and the North Triangle 
Property) will be developed as a Master Planned Development (MPD) with a mix of uses, 
induding: residential, retailjco1l1mercial, office, educational, recreaHonal uses, and open 
space. A maximum of 1,250 residential units (approximately 930 single family detached 

and approximately 320 multifamily attached dweWng units); 390,000 square feet of des­
ttnatlon, office 'and neighborhood retail uses; a 10-acre elementary school site ; approxi­

mately 138 acres of open space; and other recreational uses will beprovjded in the MPD. 
The commercial/office/retail is antiCipated to have the following approximate distribution: 

190,000 square destination neighborhood retail, 200,000 square feet of of­
fice, plus additjona( public and instttutiona! uses. The average density proposed forthe 

residential portion U'J1ain Property} is approximately 4 dwellings per gross acre. Table 1.1 
summarizes the proposed uses and approximate areas within the MPD property by land 

use categories. 

In addition to the Master Planned Development approval, the following other permits or 
approvals are requested within or c'oncurrent with this application: 

• Annexation of East Annexation Area 
• Issuance of Final EIS 
" Planned Action Ordinance adoption 

• Deveiopment Agreement approval (between the City of Black Diamond and the 
applicant) 

PLANNiNG AND DESIGN CONCEPT 
The Lawson Hills Master Planned Development wiH provide a vibrant mixed-use commu­

nity with a 'mix of housing, employment, open space, recreational opportunities in the City 

of Black Dlamond, The MPD wn! create a new neighborhood in the City that is meant to 
support and enhance the existing community, The MPD will achieve an integrated commu­

nity that provides a sense of neighborhood through coordinated buHding Q nd landscape 
design. The community wili include a variety of housing types, sizes and densities geared 

to a range of income leVels. Commercial/Dffice/retail uses \:vHl be provided that will con­
tribute posit1vely to the Crty's ability to achieve a net TIseal benefit for the community and 

adds jobs. Development will be dustered to avoid environmentally Sensitive areas (Le., 
wetlands, streams and steep slope areas and their buffers) and to promote efficient de­

livery of services. Passive and active open space (including parks and trail corridors) will 

be woven into the development in a coordinated, connected manner to protect environ­

mentallysensitiv8 areas, and pt'ovide visual separation, recreatlonai opportunities and an 

attractive setting for the cornrnun ity. 
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DEVELOPMENT AGREEMENT 
The mast3f drawings and associated descriptions contained within MPD application 

illustrate the overall distribution of development parcels, land uses, major roads, open 

soace areas and overall conceptual utWty plans. The MPD approval wlH be accompanied 

by a Development Agreement recorded on t itle for' Lawson Hills, and detaHing the approval 
requirements and standards. Future subdiviSions and development thgt is proposed with­

in individual development parcelswiH be guided by the approved MPD and the standards 

contained in the development agreement. 

LAf'>JD USE 
A mix of uses ,;vithin six .Iand uSe designations ls proposed within the MPD. Development 

within the designatbns will be governed by the proVisions of the development agreement 

The proposed designations are Low Density Residential, Medium DensIty ResidEmtial, High 

Density ReSidential, Commercial/Office/Retail, School and Open Space. The largest pro~ 

portionateshare of land use proposed is residentiaJ land use; 'approximately 44% of the 

site IS proposed to be deSignated for residential use. 

Table 1.1 
Proposed MPP Land Use Summary 

Land Use Type Area {Estimated Acres} I % of Tota! .Property 

Residential 

MPD - Low Density 79 2:1% 
,,"m --

MPD • Medium Density 63 :17% .. _R. ____ · _ . 

MPD - High Density 23 

Commercial/Office/Retail ~ 10% 

SohoolSita 10 3% 

Open Space1 37% 

(ROVII) 23 6% 

Total ~1:1 :100% 

1 inciudes sensitive arees and their buffers, neighborhood and community parks, stormwater ponds and 
rarest areas; does not Include pOCKet pmi\s additional perKs and recreational facilities provic.led by parcel 
developers, traflheads, trails, school piayfie!cJs, p!aras OJ other opeN space within commercial areas, 

RESIDENTIAL 

The Lawson MPD v.fill feature 8 of housing types, sizes and densities geared to 
<3 range of incor-nc levels that wHI respond to dynamic rnarkat factors over time. Residentia l 

devclopment will indude: low-density (at 1 to 8 dwelling units per acre), medium-density 

7 to 12 clweiling units per acre), higrHJensity (at 13 to 30 dwelling PCI BCfe) hous-

ing, Single family units wU be located on a vSl r iety of lot and wil! include traditional 
singie family homes, as wen as duplexes and units. iv1urtifarnily units wili include 

"t.cvvnhouses, and aDartrnents. 

05·11 (;9 
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COM MERCiAL/OFFICE/RETAI L 
Commercial/office/retail uses wHI be provided in the MPD on the North Triangle Property. 
These uses will contribute positively to the City's ability to achieve a Met fiscal benefit 

for the community, as required by the City's MPD st.andards (SDMe 18.98.120). Master 

Planned development on the !\Jorth Triangle Property will feature approximately 200,000 

square feet of office and other general commerciar uses and 190,000 square feet of retail 

uses on approximately 35 acres of that property. 

As the NorU'l Triangle Property is within the City of Biack Diamond's proposed Gateway 

Overlay District, those gUidelines will influence the frontage arong SR 169. Signage, land­

scaping and building setbacks wiH be influenced by the ordinance. 

SCHOOL S!TE 
ApproximatelY 10 acres in the northern part of the Main Prope!ty will be prO\/ided for a 

new elementary schoo! site to serve the futUre student population of the MPD and existing 

and future students in the surrounding neighborhood. The appficant wifl coordinate with 
Enumclaw School District regarding specific School District needs, future potential acqui­

sition and development of the site, provision of school bus transpoltation to/from the site 

and other school-related issues. 

PARKS, OPEN SPACE, AND TRAilS 
The lawson Hills MPO 'will include a coordinated network of parks, open space and trail 
corridors. Open space wiH provide recreational opportunities and protection of environ­

mentally sensitive areas and their buffers. It will also provide relief from the built environ­

ment by providing physical and visual buffers. The open space will provide connectivity to 

existing and planned open space, trail corridors and wlld\ife corrIdors on and adjacent to 

the SIte. 

A total of approximately 138 acres of open space wiJi be provided in the lawson Hills MPD, 

Approximately 123 acres of open space wIH be located throughout the Main Property, 

including several neighborhood parks planned at the master developer leve!, environmen­

taliy sensitive areas aod their buffers, forested areas, stormwater ponds/fadlities, and 

trail corridors. Additionat open space would be provided in school p1ayfJe!ds, pocket park 

areas, trailhesas, etc. throughout the property 8S land areas develop. This detail is Turther 

described in the Parks, Open Space ana Trails Chapter. 

Approximately acres of open space wii! be ioeated on the North Triangle proJert)!, in­

Cluding preservation of a view pmtection buffer aiong Sri t69, environmentally sensitive 

areas and 

BDUGGlt 
r buffers, and oti'1er forested areas and t.!'ali corrjdors as recuired in the 

N SYSYEM 
An internal rQad will in constructed in phases to S2,VC the ivla!n 

f(OITl SR Jt!D and L2wsun 
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Green River Gorge R08el. The of the internal road ancl SR 
169 wW be improved a traffic signal or other contra; and additlonallanes. 

An internal road system w\!! also be constructed to serve the North Tri angle Property. The 
road connect to SR 169 will generally be located in the vicinity of the City's 

planned North Connector Road (as shown in the City's June 2009 Comprehensive Plan), 

SEWER .AND \NATER 
SEWER 
Sewer service on the Main Property wlll be provided VIa: new se'"ver mains located vvithin 

onsite roads utnity tracts. The onsite S8\vef mains wilt flow to the west through 

the property to a hew offsite sewer main extension m existing sewer Hnes that wi!! connect 

.. to the Black Diamond Pump Station (i1t1etro Pump Station G). There are several potentia!· 
alignments for the off.-site sewer extension or upgrades to existing Hnes. Sewer connec­

tions to exlsting onsite residences located near Botts Drive wiH be abandoned. The onsite 

septiC systems wi!! be removed as weH unless completed earlier through separate actlon. 
The existing sewel' main located in Botts Drive will be upgraded or replaced and flows wil! 

be redirected to the offsite sewer mains. Sewer service to the offsite residences located 
along Botts Drive and to the east of the Main Property wiH be maintained with the pro­

posed t¥'1PD. The existing sewer maIns that cUITently cross the slte from the residences to 

the east wHi be relocated or rerouted to maintain sewer service, as necessary. 
, .. . 

Sewer service to the NorthTriangle Property could be provided vla onsite sewer mains that 
wm gravity flow to a lift station and force main located on the property or on Parcel 8 of The 

Villages MPD. This onsite system could connect to a new offslte sewer main (l ikely a force 

. main) that wi!! ex"tend to existing sewer main located in SR 169 to the east or other 
alternate route to connect to the Biack Diamond Pump Station. Upgrades to the existing 

sewer system between the connection pointet SR 169 and Biack DIamond Pump Sta­
tion may required to provide capacity needed to seNe proposed development on 

the 0;orth Triangle Pmpel"ty. All ons/te sewer facHities, proposed extensions, and any other 
necessary downstn3am upgrades meet City' standards, 

WATER 
Ne'v'l water mains be constructed within the tracts and easements on 

the Property that will connect to the existing City of Black Diamond water system 

at severai iDeations , The Main Property be served by the two eXisting Black Diamond 

reservoirs; the 850 zone reservati' will serve the lovver portion of the Main Property and 
the 965 zone reservoir wiH serve the middle portion of Main Property. The 965 zone 
l'eservo irwi!1 be evaluated and upgraded as necessary to meet demand from the MPD, It 
is v.iI! be constructed near the 965 zone to pump 

water up to a new to be locateo Oil the eastern of the Altenlatively, 
the pmnp at zone may be utiHze,j to pump to this 1175 
zone reservoi r iocated in a elevation rJr'essu re zone, and the 965 zene reSe r-vo ir 
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cou!d be abandoned. This new reservoir will serve the remainde!' of the Main Property that 

cannot be served by eXisting pressure zones, Tilis wil! include upper portions ofthe prop­

erty which wi Ii be served via main Hnes tnat wi!! be gravity-fed from the new reservoir. _ 

Water IS proposed to be extended to the North Triangle ProPerty via a looped l2··inch 

main_ l\~ternatively, a slngie i6-inch main could be -extended to the property from the ex­

isting main located in SR 169 to the south of the property, This Water main extension may 
be located in SR 169, or in an alternate a!ignment approved by the City. Fire flow wil! be 

evaluated for both the North Triangle Property and the Main Property, and system improve­

ments provided, as necessary. AI! improvements wiH meet current standards (as they are 

ultimately adopted) in the City's 2008 Comprehensive Water System Pian. 

STORMV\lATER CONTROL 
The stormwater controfsystem forth€; Lawson Hills MPD wUl be designed and constructed 

in accordance with the 2005 Ecology Manual that is expected to be adopted by the City 
of Biack Diamond, Based on this manuaL post-deveiopment stormwater discharge rates 

will match pre-development rates ranging from 50 percent of the 2 year peak flow up to 
the fuB 50-year peak flow. Hydrologic modeling was conduoted via the KCRTS model (8 

continuous simulation model), as required by the manual, to determine the flow control 

standard for the stormwater control system, Detention ponds were also slzed using this 

modeL 

MAIN PROPERTY 
Detention ponds wlll be provided to controf release rates from the Main Property. Flve 

detention ponds are proposed throughout the property, one detention faci! ity may be lo­

cated offsite. Past-development drainage basins win be configured and outfa!! locations 

sefected to reduce impacts on downstream water resources (i,e., due to erosion or re­

duction tn stream base flows), INhere possible. stormwater discharge will be directed to­

wards natural discharge locations, inducting: Lawson Creek, Mud laks, Ginder Creek. and 

a defined channel that flows to the Unnamed CreeK tributary to Jones Lake. Runoff from 

rooftops and other non-pollution generating surfaces wliitJe USed to maintain recharge to 

the onsite wetlands. 

Two Bre Droposed for discharge of the stormwater on the Main Propeny, Under 
both these options part of the stonnwater runoff central pzvtion of the site 

wil: be piped stormv.;ater in the westem portion oT the site to locations near 

Jones Lake. The routes under the two options wlil differ, [Jut Doth are proposed to 

e pOltion of Lawson Creek downstream of the site and thereby avoid exacE:~rbating exist-

erosion proble!:1s in the Creek. Two options are also proposed to address stormwpter 

I'unoff fi'o(nthe extreme vveste rn 

proposed on SR :1.69. The options for this component ofthe stormwater control system will 

feature larger 01' srnali2f detention ponds and possib\y \.vater quality racilitio s 
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Water quality treatment on the Main Property will be provided by wetponds, and a treat­
ment sequence reatudng a basic '1vetpond followed by a sand tntel, Wetponds wHi be used 

for phosphorous treatment on those portiOns of the property that drain to Lake Savvyer, 
Wetponds followed by a sand fnief wHt be used on those portions of the property where 
50 percent or more of the proposed development will be in commercial and/or multifamily 
uses, 

NORTH TRIANGLE PROPERTY 
The majority of the North Triangle Property Is underlain by outwash solis ~vlth good infUtra­
Don rates, Therefore, stormwatBr runoff is proposed to be infiltrated in the lower portion 

of the North Triangle Property, together with areas that currently infHtrate in this 
portion of the property, 

Waterqualitytraatment for runoff from paved surfaces on the North TriangJe Property wl!l 
be provided prior to lnffltration through one or more of the methods from the 2005 Ecology 

Manual that wH! meet enhanced and phosphorous removal requirements. The methods, 

incfude; !argesand filter. amended sand filter, stormwater treatment wetiand followed by 
sand filter, compost amended filter strip and two-facility treatment sequences. Where pos­
sible, sand filters wH! be incorporated into landscape areas for water quality treatment. 

Runoff from roof tops and other non~pollution-generating surfaces wi!! not receive water 
quality treatment prior to infiltration, as sHowed by the Ecology Manual. 

LOW IMPACT DEVELOPMENT 
The desfgn and development of the rvlPD wlil incorporate Low impact Development (UD) 
methods and best management practices in order to reduce the potentia! impacts of deve!­

opment on water resources when practical to enhance the overall environment and char­
acter of the community and reduce tong term maintenance costs. UD measures will be 
incorporated into the 51te planning,'and stormwater control, roadway and utmty systems, 

The site plan for the MPD is intended to minimize the amount of site disturbance and 
to protect natural including water resources, The clustering development wt!l 
retain approximately 138 acres of the total ~'lPD site areB in space. LID measures 
that may be Used in the of indrviduai lots include: front yard setbacks to 

decrease driveway lengths and associated impervrous surface area, and decreased lot 
sizes to minimize the overall development footprint 

The stormwater system maintain wetland recharge for wetlands iocated on the 
Main Property in order to protect and function. from rooftops and 
detention facilities wi!! be used to recharge onstte wetlands., 

The outv-lash 
because of 
be infiitr3ted to," the entire No(th 

. generating 

05":1.1.09 
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Porous and could be used on non-pervious such as 'Nalkways. 
LID concepts could also be used within landscape planter islands and medians, such as: 

Dtoretention facilities, Faln gardens, infiltration basins with arnended soils, and mixing of 

soil strippings with compost for top dressing over planters. 

LID techniques could be incorporated into the proposed street and circulation netwNk 

on both properties to reduce the amount of impervious surface area. These techniques 

include: narrower street widths, sidewalKs on one side of the street, street trees and land· 
s{'-ape meridians, narrower lot frontages to reduce tile overall road length per home, pe-
destrian in open space areas to increase conn8ctJvlty, and clustering lots to 
road lengths. 

CLEARING AND GRADING 
Development ofthe MPD as residences, retail/commercial and office areas, a sohool site, 

parKs, roadways and other infrastructure will require clearing and grading within the site 

and in certain offsite areas. The design plan for Lawson Hills respects the hmside nature 

of the site and works clOSely with the existing topography, Shallow bedrock conditions fur­

ther inftuence the development plan and grading. 

A specific grading plan has not yet been formulated; however, It is estimated that ap­

proximately 1 million cubic yards of soil could be exported and 665,000 cubic yards of 

soH could be imported for construction of the entire project, assuming that hjgh moisture 

content sorls from the site will be exported. If admixtures. such as cement or kiln dust, are 
used to amend the high moisture content sons onsite, approxfmately 540,000 yards 
of soil could be exported and 165,000 Gubic yards of soils could be imported. It 1S likely 

that a portion ofthe high moisture content solls will be treated with admixtures and a por­

tion wifl be exported. Therefore, the actual amounts of son to be imported and exported 

will Okely fan between the abOVe values. Exported soils will be transported to an approved 

disposal location. 

DEVELOPMENT APPROVAL PROCESS 
Issuance .of an MPD permit by the City Council subsequent execution and recording 

a development agreement is the first in the aeve[opment process. In add ition, a 

Planned Actron ordinance wi!! be adopted that establishes the level of development and 

thresholds within the MPD that can occur without additional SE?;\ review. These docu­

ments provide the standards and proCedures for which future il'np!ementing develop­

ment actions 'Nithin the M PD boundaries, SUdl as prefiminary plats, commercial site pians, 

grading permits, and others, will revi8vved against. /\pp ropriate permits wil be submit­
ted fO" cach future preliminary land use approval. Foliowing preliminary land use approval 
(e.g_ prc!irninary plat), det3!1cd engineering and constructi on documents wDuld be devel· 

oped anel approved by the prior to infrastructure and/o!" building construction. 



" ........... I 

EXECUTIVE SUfv1MARY ::::.:....::::.:....:.-.._----_._---------_. __ ._ .... _---------------

CONSTRllCTION SCHEDULE 
Development of tile lawson HWs MPD is expected to commence in 201.0. Full burldout is 
anticipated to occur by 2025. Phasing of resldential development will targely depend upon 
market conditions. Development of the commerciaVreta!i and office areas wi!! also de­
pend upon market conditions. commercial/retail and office area on the North Triangle 
Property wm Ukely be developed within the first few yea rs of MPD development. 

PROJECT HiSTORY 
The City of Black Diamond, induding the hlstOflc downtowll, Morganvme, Lawson Htlls and 
various additional properties,was Incorporated in .1959. The City completed its first Com· 
prehenslve Plan in .1980. This plan proposed future annexation of lands to the northwest, . 

east and sQuthwest to the City. SubseqUent annexations in 1985 and 1994 added lands 
to the northwest and southwest of the City. The City of Black Diamond completed its first 

Comprehensive Plan in compiiance with the Grov'Ith Management Act (SMA) In 1996. That 
same year, the C1ty negotiated a "potential annexation area" (PM) agreement with King 

County and nearby property owners. This agreement was formalized es the B!ack Diamond 
Urban Growth Area Agreement (BDUGM) (see below for detaHs). Following execution of the 
BDUGM, the City annexed an area around Lake Sawyer and the ,west Annexati on Area to 
the C\ty in 1998 and 2005, respectively (the North Trrangle Property and a portron of the 

proposed Vil lages MPD slte are in the West Annexation Area). The Covington Creek and the 
La ke 12 Annexation Areas are the remaining PAAs. 

PRIOR PLANNING AND AGREEMENTS 
Following are further descriptions of key pJanntng actions and agreements and t heir rela­
tfonshlp to the Lawson H1!Is site and its proposed development. 

BLACK DIAMOND URBAN GROWTH AREA AGREEMENT 
In December 1996, the City of Black Diamond, King County, Plum Creek Timber Company, 

L.P., and Pa!merCoking Company entered into tr18 Biaci, Diamond Urban Growth Area 
Agreement (BDUGAA) (adopted as King County Ordinance No. 12534). This jOint plan­
ning effort and agreement provides the foundation for the annexation and development 

of properties within the City of Black Diamond's Urban Growth Area (UGA). Through the 
agreement, an approximately 782-acre Potential Annexation Area {PM) was identified that 

coincides with the City's UGA and includes: the West, South, and Lake.12 Annexation 

Areas. The PM includes lands that upon annexation to the City are intended for urban de­

velopment and lands that are to be set aside as permanent open space. Implementation 
the BDUGM will result Ln the protection of over 2,500 acres of open space in the City, 

untncorpnrated County and the City's UGA. The agreement sets forth the conditions for 

(I.e., of se"'1e1' and water service 2nd major mad and potentia: timing 

of the annexations. The agreement includes provIsions for estabfishing appropriate land 
uses, zoning, residential, density and deve! oprnent st ane-lards for urban developtnent in 
the P/\J\s. The BDUGAA also directs tr18 to establi sh 2 of Development Rights 
Program for (TDF;;). Since 1.99G. of the PA!\ have been annexed to the 
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City (in the La[~e Sawyer and I,fJest Annexation Areas, as noted above) and temporary con­
servation easements were in place in anticipatIon of future development as required 

by the 8DUGAA. 

As indicated above, the Lawson HilIs North Triangle Property is a portion of the West f\n­

nexatlon Area and the eastemmost portion of the Lawson Hills Main Property is located In 

the East Annexation Axes. Therefore, these properties/oortions of pr'opert] es are sublect 

to the provisions of the BDUG,lIP" The West Annexation Area was annexed to the City in 

2005. The East Annexation area is anticipated to be annexed concurrent with the MPD 

app\icatio'1. 1>5 required the BDUGI'J~, 'water and sewer service and major road access 

for the East Annexation !\rea must be available at the time of annexation, or provisions 

must be in place so that thIs service/infras:ructure can be provided at the time of project 

compietion, 

BLACK DI.AMOND TRA.NSFERABLE DEVELOPMENT RIGHTS PROGRAM 
!n December 2003, the City of Black Diamond adopted the Black Diamond Transferable 

Deve!opment Rights (TDR) Program via Ordinance No. 752 (the ordinance was subse­

quently codified as Chapter 19.24 of the Black Diamond Municipal Code). This program Is 

being used, in conjunction with other measures, to protect property rights whHe allowing 

development rights to be transferred from properties that have been determined to be of 
greater public benefit as open space, parks or community facilities, in accordance with 

the BDUGAA. 

Generally, the program aHows the City to transfer development rights from properties it 
\<vants to protect fromdevelopment (TOR Sending Areas), to other areas within the Cftytl1at 

the City has determined are better suited to urban development (TDR Receiving Areas). 

Eiigible sending areas are shown on the TOR Sending Area Map, attached to Ordinance 

No. 75285 Exhibit 2. Ellgible TDR Receiving Areas are identified on the TDR Program Map, 

also attached to Ordinance No. 752 as EXflibit 2. Property owners who sell their develop­

ment rights must estabUsll conservation easements on their land permanently restricting 

future development and protecting/preserving the environl'nental/resourc8 values of the 

TOR Sending Aree. Developers, who purchase the deveiopment rights from properties to 

be conserved can transfer those rights to eng/hie receiving sites and increase the residen­

Hal densities on their properly, the TDH Receiving levels that would ether­

wise be al1owed, 

The LElst Annexation Area is designated as a TOR Receiving Area and is, 

eiigibie to accommodate uri)an residentiai deveiopment. A 50-acfe In-City 

iocated to the sDuth of cwo to the Main Property, is designated as a TDR Senej· 

The applicant has secured the TDHs from the I :ng area JJy the 

Forest Property, 
is brQught. i!lto tile 

plated tit the BDU C~AA . 

conveyed to t i-ie Ct y. Once th e East /\nm,;x(ation J1.rea 

the TDRs vIHI be aoplied to U'h3 !\nnexiation ,srea as con:e!'n~ 



EXECUTIVE SUMFvtARY --.-.. ~------.• -.. -... ---

BLACK DIAMOND AREA OPEN AGREEMENT 
In June 2005, the City of BtacK Diamond, King County. Plum Creek Timber Company and 

Cascade Land Conservancy entered into the Black Diamond Open Space Agreement. The 

purpose of the agreement was to more specifically identlty lands that qualify as In-City 

Open Space required to be protected or conserved under Section 7 of the Black Diamond 

Urban Gro\vth Area Agreement. It furtr,8r sets forth the steps that must be carried out to 

meet these BDUGAA requirements prior to Annexation of the South and West AnnexaUon 

f\reas rnto the Clty. The agreement included conservation easements, deeds and dedi­

cation documents that protected or conserved a substantia! portion of the in-C!ty Open 

Space areas required for the West and South annexation areas. 

The In-City Open Space specified in the agreement included preservation of not less than 

55 acres of property aiong SR 169 to create a visual buffer (or view corridor open space) 

on the Lawson Hills North Triangle Property and the adjacent property to the east, and a 

trail corridor on the adjacent property to the east. The intent of the visua! buffer lS to ob­
scure any future development or the NorthTriangle Property and the property to the east 

from views along SR 169 with existing or ·new vegetation, The In.;.Qity Open Space to be 

protected/conserved that Is specified in the Open Space Agreement also includes the 50-

acre In-City Forest Land. located to the south of the Lawson HlBs Main Property (subject to 

the TDR Program, as noted above). 
, 

WEST ANNEXATION ARE..o" PRE-ANNEXATION AND DEVELOPMENT AGREEMENT 
In December 2005. the conditions of the Btack Diamond Area Open Space Agreement 

relative to the West Annexation Area were met and the area was annexed into the City. The 

BDUGAA required that the City and P!umCreek Land Company enter into an agreement 

to establish land uses, zoning and development standards for urban development in the 

West Annexation Area. The West Annexation Area Pre~Annexatlon and Development Agree­

ment between tiiese parties address these requirements. 

The agreement establishes that zoning of the West Annexation Area, including the North 

Triangle Property wi!! be MPD Overlay, The land uses allowed by the agreement on the 

North Triangle Property are commercial and residential uses and open space, as shown rn 
the BDUGAA. The agreement stipulates that the North Triangle Property be developed in 

accordance with the development standards in effect when a complete MPD application 

Is submitted. The allol;ved residential density, as well as the requirements for open space, 

sewer and \vater service, roads and development phasing, stipulated In the agreement wm 
be met by the MPD development on the North TrIangle Property, 

BLACK DJAMOND IvlASTER PLANNED DEVELOPi'vlENT ORDINANCES 
adopted Master Planned Deveioprnent Ordinance No, 05-ng and No, 

as 13.98 of the 
In 2009, the Which 

revised Chap ter 13.98. These ordinances describe the deveiopment standards. 

REVISED :1.2<11 · 09 



D USE PLAl\J 

lAND USE OVERV~EVi 
Lawson Hills site (induding both Main Property and the North TrIangle) wil[ be 

devefoPed with a mix of uses including: residential, retail, gMeral cornmsrc1al, office, edu­

cational, civlc, and recreational USeS, trails and open space. The Land Use Plan Is shown 

on Figure 3-1. 

The maximum level of development is 1,250 residential units (approxlrnately 930 singls 

family detached and approximately 320 multifamily attached dwelling units); 390,000 
square feet of offfee, destination, general and neighborhood commercial uses are pro­

posed, While the total square feet of office and commercial uses(390,OOO) wm not change, 

the mlX and location of retail, comm8fciaiand office uses is approximate and may change. 
The commercial/office/retaH is anticipated to have the ro!lowtng approximate distrlbution: 

190,000 square feet destination and neighborhood retaii, 200,000 square feet office, 

plus additional public and institutional uses. In addition, areas for public and civic uses, 
approximately 138 acres of open space (inciuding sensitive areas and theIr buffers Elnd 
forest areas) and other recreational uses wifl be provided in the MPD. 

Table 3 .1 summarizes the uses and approximate areas within the MPD property by land 
use categories. The overall average density of the project site wnl be 4 dwellings per 

gross acre. 

Table 3 .1 
MPD Land Use Summary 

Land Use Type Area (Estimated Acres) % otTara! Property 

138 

23 

100% 

1 Includes Sens:tfvs diODS Bnd their buffer:;. nsigh lYJrhc·od and con: rnunity ca rv.s. ;;tonnwatet ponds and 
forest areas: -j~s not indud~~ 
developers, traLhes(j,s, trails, scttCHJ! 

~ .. 

~ 



DESIGN CONCEPT AND LAND USE PLAN 

LAND USE 
The Main Property provides residential neighborhoods of varying densities linked by the 
spi ne road and an extensive open space and tra11 system. Neighborhoods are clustered 
and surrounded by large areas of open space. To reduce the vfsual Impact of a hHiside 
development, lower density neighborhoods and Significant open space areas are located 

in visualiy prominent hills ide areas. Medium and hrgher density residential neighborhoods 

are proposed adjacent to existing development of similar density along Lawson Street and 
on the southwest and southeast portions ofthe site where they w1l! be screened by a dip in 

the topography. The overail density is spread throughout the site rather than concentrated 
In one area to create varlation in the developmentpattem similar to the existing pattern 

withtn the City. 

The North Triangle is proposed to provide approximately 35 acres designated for com­
mercia!joffice development sufficient to ensur~ that the MPD has a positive fiscal impact 
on the City and create jobs. A forested buffer is proposed tovisua!!yscreen the proposed 
commercial/office areas from SR-169. 

RESIDENTIAL 
Each residential land use category lntentionaHy allows a mix of housing types. This in­
tentional mix is an important component of the organic urbanism concept. It wi!! prevent 

the cookie-cutter appearance common in many suburban subdivisions. Common design 
elements and guldelines will be the thread linking the neighborhoods within the MPD, 
while the mix of housing types will allow each neighborhood to develop its own indivIdual 

character. 

low Dens!ty (MPD-l). The low density residential category provides for predomi­

nantly single family detached housing types. Attached housing in the fonn of du­

plexes, triplexes and quadplexes are allowed within the category provided they are 
designed to'fit into the predominantly single fam!!y character of the neighborhood. 
The density range for this category is 1-8 dweil1ngs per acre. ' 

Medium Density (MPD-M). The medium density residential category provides for 
single family detached dwelifngs on small lots, townhouses, cottages, and dupleX­

es. The density range for this category is 7-12 dWelling units per acre, 

Hlgh Density (MPD-H). The high densIty residential category provides 8 mix of hous­

ing types inc!uding cottages, attached townhouses and stacl<;ed flats. The density 

range forthis category is 13-30 dwelling units pel' acre. Densitjes in it'l8 range from 

18-30 dV1l31ling units per acn:; win be allowed subject to the criteria for such densi­

ties contained In the City's Mastel' Planned Deveiopment Ordinance. 

REV!SED 12-31. , 09 



3.2 estimate of the number of units Stnce thei's 

are many within each category and the may vary on each, 
this table is net intenced to the total cap of dwelling units proposed. !t is 

to show the typicat densities of most wfll result in the approxi-

mate number of tarat units proposed. 

Tab!e 3.2 

Density 

-

I Laml Usa 
Density Range 

Target Density Approximate 
Designation 

(tiu/acre) 
(au/acre) Acres 

ProJected Units 
IVlIn-Max j 

f--_. 

MPD-l 5 79 395 ----•.. --
MPD-M 7-12 9 63 567 
MPD-H i 13·30 i 13 23 299 

:1 Note; Total area tTlay shift with final planning and 

COMMERC~AL/OFF!CE/RETA!L 

Commercia1/ office/retail useswiH be provided !nthe MPD on the North Tria ngle 

Property. These uses wil! contribute positively to the CitY'$ abi!lty to achieve a net fiscal 

benefit for the community, as required byth8 ~'APD standards (SDMe 18.98.120). A 
wide variety of retail, commercia!, office, and uses are allowed within this category. 

This category uses proViding services or sale of 

lie. Uses include, but are not limited to: banks, tn:wei 
establishments, clothing drug 

stores, var\ety pa!nt stores, 
. sale clubs, and stations. 

Office uses inClude general office, research 

or merchandise to the pub­
hotel/motels, eabng and 

bookstore, 
who!e-

and medica l wholcsa\[ng, rnini-storage, disti brewery, 

SCHOOL 

The Schools 

facilitieS. 

is not needed 

and educational uses. continuing cars, uSeS induding 

to and business support services. 

intended for a school and accessory uses 
SchOOl Site. tn the eVent that the 

it shaL to the MPD-M 

! 



DESlGj\] CONCEPT AND LAND USE PLA~~ .---.. ~--... ----

FI,l).,RKS, OPEN SPACE AND TRAILS 
The open space category [s intended for protection of certain criticaf areas, passive and 

active recreation, and utilities. Lawson Hills MPD includes a coordinated ratv/ork of open 
space, parks and trall corridors. !t also provides reHef from the but!! environment by pro­

viding physical and visual buffers. The open space provides connectivity to existing and 
planned open space, trail corridors and wildlife corridors on and adjacent to the site. A 

coordinated traH system is proposed to provide links between parks and ail uses within the 

proposed MPD. 

Per MPD standards (SDMe 18.98.120 (G), 18.98,140(F) and :L8.98,140 (G)) The Law­

son HHis MPD must provide the open space required by prior agreements. Portions, but 

not all of the property. are subject to the 8DUGGA open space agreement whic.h inclUdes 
open space requirements. AddItionally, to dUster development or increase densities; the 
MPD must provide erther the open space required per prevIous agreements or 50% open 

space where there are no prior open space agreements. The 50-acre East Annexation 
Area (located on the Main Property) and a 54-acre portion of the West Annexation area 
(the North Triangle Property) are subject to prior open space agreements, The open space 

requirement for the MPD under these agreements is the dedication of the 50 acre In-City 

Forestland to the City (East Annexation Area) and preservation of 55 acres for a view and 
trail corridor on the No~hTrlangle and other property east of SR-169. In order to utilize 
clustering or to increase densities, the Lawson HHls lVlPD must provide 134 acres of open 
space in addition to the open space required under prior agreements (371 acre site area 
- 104 acres in PM. onslte "'" 267 acres; 50 percent of 267 acres"" 134 acres of required 
open space). Currently 1.38 acres are provided on-site including the vfew corridor. Addi­

tional open space wil! be provided in school playfields, trans and neighborhood parks. 

Table 3.3 

Open SD3ce 

BUDGAAj 

i Gross Acres , Open Spac~ 
I . requIrement 

MPO 01}on 
Space 

Provision (If 
applicable) 

Proposed 
open splice 

Net 
rHfrerel1ce 

ovetj 
{under) 

! Main Property not 267 134 119.2 (14B} 
t including PM __ ~_.".~, ___ -+-__ ........ , ___ ,_.+._-:=_ ...... ~-+ ______ -+--~=::---__ ... _+_ ..... __ ., 

PM- ~.Jorth Triangle 54 

PM- East Annexation ,A.rea 50 

for view 

and trail 

50 acre In-

and east in the ferm of a view corridor and trali corridor, 

o 

o 

acres 
for vieW 
and trail 

o 

o 

j,., Additiona! Gosr space wili be provided in the form of scrlllOi plilyfieids. traiis and nmghborhood porl',,, 
th8t are not shown 011 Figure 3·1, 

REVISED ~.2·21-0S 



DESIGN CONCEPT AI\\D Lp,ND USE PLAN 

ALLOWED USES 
The range of allowed uses \5 broad to maintain flexibiiity and respond to the market aVe," the 
project build-out. The intent and purpose or the land use categodes guides the aHowed uses: 

The CommeTia!/Office/RetaH category is intended for a wide variety of large 
scale cormnercial, institutional, office, retaH and medium and high density resi­

dentia! uses. The intent of this designation is to provlde sufficient commercial 
and office uses to generate employment and retail income for economic develop­

ment within the City. 

The School category is primarily intended for schools. The sdloo~(s) rn8Y elect to 

share facilities with other Institutional uses such as, but not Hmited to, YMCA or 
Boys' and Girls' Clubs. If not needed fo:- a schoo!, the parcel may be changed. 

The Open Space category is intended for recreation, trails, temporary uses, utiH­

ties, and the protection of critical areas. 
Table 3.4 

A!lowea Uses 

Principal Use MPD-L MPD·M MPD·H Commercia! School 
Office 
Retail 

DweHing Unit 

Detached p p P A 
v 
A Attached p 

Attached >6 units per building p p P 

Model Homes/Sales Office p P 

ADU x A 

Office P 

institutionai P/C5 

, Recreation P 
---.---~ 

Retail P3 P 

Temporary Use(6) P P P 

Utility Faciiity 

Major P p 

Minor p 

P"'Permitted, K~ Prohibited, A'" Permittee! as an accessory or lncidental use, 

Conditional Use Permit 
1, Allowed outside of sensitive areas and buffers, 

X 

X 

X 

P 

X 

A 

P 

P 

A 

P 

p 

Open 
Space 

X 

X 

X 

P1,4 

X 

Ai 

Pi 

P2 

Al 

P1 

Pi 

2. Allowed outside of sensitive arees and buffers. paSSive USe parks. trails and open space me a!iowsd 
within sensitive areas and rJuns'rs consistent with Hlc Sellsitive Areas Ordinance. 

3. Limited tq neighborhood cornmafcwl such as corner store:; cind other sl'(.aii sca1e Ret2ii 

estab!ishrnents, 
4 Model homes and l;,:II:rorar)' uses such as contractor storage: yaros. constructiOl1 stagng af'8as and 

stlnilar construcUon related U5HS Dre ncA tntend£d to be perrna!-,ent 0£85 80.(1 ITiVS: CQas~ onGe the 
pilaS2 or Df.Pielop!T1-en~ the use serves is cornp~-=te(L 

-;:; A high schuo! !Dcatr0cl vrthin tht:SE GiaESirlcations win teq:J!re U COiT::! rfrGPa! use perrn~1y process0d 

purSJ8n~ to C>ly o~· ai.acv D:3nioncl's Cunditiona! USB P~>(rnit p<)cess. 
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1~.iCCESSORY USES 
The Table of AJlowed Uses different uses to their 
impacts. Whenever an is conducted in conjunction another principal use and 
the former use m constitutes only an incidental or insubstantia I part of the total activity 
that tal,es place on a lot, or Is commonly associated With the prlnclpa! use and integrally 
related to it, then the former use may be regarded as accessory to the principal use and 
may be carried on underneath the umbrella of the use. To be "commonly associ· 
ated" with a principal use it is not necessary for an; accessory LIse to be connected 
such principal use more than not, but only that the association of such accessory 
'use with such pr!ncipai use takes place with sufficient that there is common ac­

oftheir 

The following activities, subject to Architectura; Review Committee (ARC) Design Guide­
lines, are speclfically regarded as accessory to residential principal uses: 

Horne occupattOns/Hv8-'work; 

.. Hobbies or recreational activities of a noncommercial nature; 

• Accessory IMng quarters, mother-lrHaw un.its and accessory dweWngs; 

Keeping household pets; 

• On-site rental/sales office; 

• Storage of yard maintenance equipment; 

• Appropriate ston?ge of private vehicles, e.g" motor vehlc!es, boats, trallers or 
planes; or 

" Greenhouses. 

FLOOR AREA RATIO 
No floor area ratio is proposed. Applying tile FAR in application does not satisfy the 

of the MPD code: to "encourage imaginative and building design and develop-
ment layout" (BDMe 18.98.010.D), A limit applied in manner be restrictiVe to 
future designs, As In the MPD applicatlon, desl gn standards that 

setbacks, height, and other building re!atedstandards wi!! effectively achieve the same 
goaL In addition, the Master Developer architectural guideHnes apply to 
bul!ding bulk and rnass, as the City has their guiden nes that wiH apply to 

project Triose elements alone wiB be sufficient to gu ide and regulate commer-

cialbullding and constructIon. 

CHA~JGE THE CATEGORY OF DEVELOPMENT PARCELS 
Any reslden:iaf development parcel can adjust up or down one residential use cat-

ttirough the admlnistrative process that the tota~ dwell1ng unit cap 
Is not For instance, iv'lPD·L may move up to MPD-M, or MPD+l may move down 
to hilPD-M. In no Instance may 8 more one category its 

as depicted on 



DESIGi\l COI\lCEPT f.\r\JD LAND USE PLAN 

A deveiopment parcet that IS classified schoo!, but is not dedicated to the Enumclaw School 

District may revert to the MPD·M category at the eiet-iion of the Master Deve!oper. The 
Master Developer may elect to retain the school category for development aHowed within 

the category or change the parce! to MPD-M. 

Any portion of open space shown as a sensitive area or buffer on Figure 4.3 that is deter­

mined not to be a Sensitive />.rea or-buffer win bechanged to a category that is compatible 

with the category of abutting development parcei(s). The administrative approval process 

for changing to a different categor'lis described in Chapter 13 and Includes: 

Submittal of Eln application for an administrative category change; 

Notice of application or notice of decision provided to the owners located within 

300 feet of the boundaries of the development parcel subject to the category 

change; 

Decision by the Director of Planning and Commufllty Development to indude a 

findlng that the transportation, stormwater, water and sewer system improve­

ments necessary to support the change are in place or wH! be provided at the 

time of occupancy; 

The change in category wH! not result !n the maximum number of residential 

units or combIned Commercia!jOffice/Retal! square feet to be exceeded or the 

total area of required Open Space to be reduced unless an amendment to the 

MPD permit is approv~d; and 

The Director's decision Is appealable to the Hearing EXaminer, 

EXPANSION AREP.S 
Any or all of the expansion areas may be developed during the buildout period subject 
to the conditions flsied below. The Master Deve:oper shall select a compatible land use 

category as part of the expansion request. Expansion parcels are not intended to allow 

development of more units or square feet than the total amounts proposed in this Chapter 

unless a Major Amendment to the MPD permit is processed pursuant to BDMC :1.8.98: 

\Nritten notice is provided to tile City by tile Master Developer of lts intention tode­

velop the expansion 8r88(s); and 

The Moster Developer must have ownership Of' control of the expansion area(s} 

or the Master Develope, and owner(s) of the expansion area must agree that 

the expansion area 'Niil be subject to tile requirernents of the approved MPD and 

developrnent agreement; and 

The expansion proposal includes the ioeation of proposed land use categories 
and open space: a conceptual street pian showing the location of allY Iyoposed 
rninor arterialS and col If/atm, sev,'e!' and stormwater 

plans: and 



DESiGN CONCEPT AND LAND USE PLAN 
-----,------, '------ ----------

• The proposal has complied with the requirements ofthe State Environmental Pol­

icy Act through adoption of an addendum to the EfS or other appropriate method; 
and 

• The expansion area approval is reviewed using the process and procedures for 

either a Minor or Major MPD Permit Amendment, as applicable to the proposal. 

OWNERSHIP AND MAiNTENANCE 
All non-sensitive parks, trails and open space wil! be owned and maintained by the master 
home oWiler's association (1 lOA) or Mastel' Developer. 

All streets, storm'Nater facilities, water fac1lities and sewel" are proposed to be 

owned and IY;aintained by the City of mack Diamond except for the following \','hich will be 

privately owned and maintained by the Master Developer, HOA or a subset thereof: 

Stormwater vaults serving commercial property; 

Streets or drives serving 18S5 tilan 20 residences that are labeled «Private" on an 
implementing plat; 

Al l maint.enance landscaping vl'ith all streets I;vithin 

wii! tle provided by the Master Developer, HO/\ or a subset thereof. 

Fl EV iS ED 12 <}:109 



ORDINANCE NO.1 0-946 

AN ORDL1\lANCE OF THE-CITY COUNCIL OFTHECITI' 
OF BLACKDlAMOND, KINGCODr-.TY, \VASHINGTON.! 
APPRO'VING THE MASTER PLANl'l"ED DEVELOPl\fENT 
FOR THE VILLI\.GES; AMENDING THE-CITY'S ZONING 
MAP TO DESIG..NATE CERTAIN PROPERTY "MASTER 
PLA1 .. tNED DEVELOPMENT - rvIPD~'; PRO VID.L'l G FOR 
SEVERA.BILITY A..1'.;'DESTABLISHING A..N EFFECTIVE 
DATE 

\YHEREAS, in accordance Wit1l a requestby ED Village Partners, LP ("the Appucant"), 
the City of Black Diamond determined that an Ell\~ronmental Impact Statement C''EISH) should 
be prepared concerning the Applicant's Villages Master Plan Development proposal pursuant to 
the State Environmental Policy Act, RC\V 43..21Ce'SEPA"); and 

\VHEREAS, theCi ty retained an independen:tconsulting firm,.Pa..-ametrix, to prepare the 
ErS;and 

\VHEREAS, on May 28, 2008 and pursuant to \\TAC 197-11-408 and Black Dianlond 
Municipal Code ("BDMC") Section lS.98.060(A)(4){b), Parametrixneld a scoping meeting to 
obtain ~put from the public .and other public agencies as to the proposed scope of the E1S; and 

'VHEREAS, on June 11,2008, P arametrix held an additional meeting with ~ther public 
agencies~ including the Cities of Maple Valley and Covington, and the Washington Department of 
Transportation, to discuss the sc()pe of the ElS's analysis concerninE the proposed MPD's 
anticipated transportation impacts; and 

\YHEREAS, pursuant to BlaCK Diamond Municipal Code C"BDMC") Section 
18.98.060(A)(1), on January 27, 2009 the App.li.cant attended a pre~application conference with 
City of Black Diamond staff, prior to submitting its application for the VilJages Master "planned 
Development C'Villuges MPD"): and 

",'HEREAS, on February 7, 2009, the Applicant beida public infon11ation meeting 
conccming the Villages MPD app1ication, pursuant to BDMC ] 8.98.060(A)(2); .and 

\VI-IEREAS, on FebmaJ)' 10,2009, pursuant to BOMe 18.98.060(A)(3), the Applicant 
made <1 presentation conceming tlle overall planning and design concept of the proposed Villages 
IvlPD lo the Black Diainond Planning Commission, cU1d the Commission provided preliminary 
feedback to tJ)C AppJicant regarding thccol1sisrency of this concept wjth the City's ndopted 
siandards, goals [mel polici.es; and 

APPENDIX D 



\\'HEREAS, on March 17, 2009, a second pubLic information meeting was held 
concerning the proposed Viliages !vlPD: and 

\,VHEREAS, on May 28,2009, the Applicant submitted an application for the Villages 
MPD approval to the Cit)' of Black Diamond; and 

\VHEREAS, on August 12, 2009, Parametrix held additional meetings with the 
govcmment agencies listed above, to conduct a pre-release discussion of the draft EIS element 
related to the transportation impacts analysis; and 

\VHEREAS, at the June 11, 2008 and August 12, 2009 transportation meetings. 
Parametrix ex.plained the methodology the EIS would use to analyze transportation impacts, the 
size and parameters of the EIS study area and study area intersections, and the expected trip 
distribution percentages: and the other public agencies concurred in Parametrix's approach; and 

WHEREAS, on September 2, 2009, the City of Black Diamond issued a Draft 
Environment Impact Statement ("DErS"); and 

WHEREAS, on September 29, 2009, the City of Black Diamond held a public hearing on 
the DEIS; and 

\VHEREAS, on September 30,2009, the City of Black Diamond e)..'i"ended the comment 
period, during which it would accept written public comment on the DElS, until October 9,2009; 
and 

WHEREAS, on December 11, 2009, the City of Black Diamond announced the 
availability of the Final Environmental Impact Statement ("FElS"); and 

\VREREAS, on December 28, 2009, appeals of the FElS were filed by Christopher P. 
Clifford 00 behalf of Allnette Smith, Gilbert and Marlene Bortleson, Jay and Kelley McElroy, 
Melanie Gauthier, Michael Smith, Judith Carrier, Gerold Mirtlestadt, Steve Sundquist; Vicki and 
\ViIliam Harp and their daughter, Cindy Proctor; Joe May; and 

\VHEREAS, on December 31,2009, the Applicant submitted tl revised application for the 
Villages ivfPD to the City of Black Diamond; and 

\VHEREAS .. pursuant to BDJ\·1C Sectiorr18.98.060(A)(d). the Villages MPD application 
was forwarded to the Black Diamond Hearu1g Examiner: and 

Orcli nance i\ 0. I 0- 946 
Pa[!e::' of:) 



\VHEREAS, pursuant toBDMC Section 19.04.250, the FElS appeals were fon-varded to 
the Black Diamond Hearing Examiner; and 

'WHEREAS, the Hearing EXarrllner .scheduled consolidated hearings all the l'viPD 
application and the FElS appeals, pursuant to WAC 197-11-680(3 )(a)(v) and Rc\v 36.70B.120; 
'and 

\\-'HEREAS, the Hearing Examiner held an open record hearing comrnencingon March 
6,20] 0 and continuing from day to day until March 22,201 O;and 

W1:IEREAS., the Hearing £x.aniiner accepted additiomil rebuttal .pres.entations 1Il 

accordance with.fue deadlines he had previously set, until April 12, 2010; and 

\YHEREAS, on April J 5, 2010, the Hearing Examiner issued the Hearing Examiner 
Decision affinning theFEIS for the Villages lVIPD; and 

V/HEREAS, on May 10,2010 the Hearin~ Examiner issued his Findings, Conclusions 
. and Recommendation recommending approva1 of the Villages MPD, and Issued an Errata and a 

signed copy ofthe Recommendation the following day, on May 11, 2010; and 

WHEREAS, on lune2l, 2010, the 'City Council convened its closed record bearingto 
consider the Villages MPDapplication; and 

vv'HEREAS, theCit)iCouncilcontinued the closed record hearing from day to day, and 
beard ora1 argument fi-omand considered \\TItten materials BL1bmitted by parties ofrecord from 
JUDe 24,2010 to July 14,2010; and 

,\VHEREAS, the City Council continued the dosed record hearing from duy to day to 
deliberate concerning the NJ:PDapplication an.cito discuss potentiullitigatioDconcernmgit, from 
July 19,2010 to August 24, 201.0; and 

\VHEREAS, on August 24, 20] 0, the Black Diamond City Couocil approved a motion to 
direct the City Ahomey to prepare a written ordinance approving the ViUll.ges MPDsubject to 
conditions as discussed by the Coullcil;and 

\VHEREAS, the City Council desires to approve the 'Villages MPD subject to certain 
specified conditions of approval .as set forth herei il, and to rezone certain p.arcels within the IvfPD 
to the zoning desig115tion of "Master PlalUlcc1 Development - MPD"): 
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NOW, THEREFORE, THE CITY COlTNCIL OF THE CITY OF BLACK DIAMOND, 
WASHINGTON, DOES ORDAIN AS FOLLOWS: 

Section 1. Fin.din2's of Fact. The City Council hereby adopts the Findings of Fact set 
forth in Exhibit A attached hereto and incorporated herein by this reference. 

Section 2. Conclusions of Law. The City Council hereby adopts the Conclusions of Law 
set forth in Exhibit B attached hereto and incorporated herein by this reference. 

Section 3. Approval of Master Planned Development. Based on the Findings of Fact 
and Conclusions of Law adopted in Sections 1 and 2 above, the City Council hereby approves the 
Villages Master Planned Development, as set forth in the application dated December 31, 2009 
and as deHneatedon the revised Land Use Plan map (Figure 3-1) dated July 8,20] 0, subjectto the 
conditions of approval set forth in Exhibit C attached hereto and incorporated herein by this 
reference. 

Section 4. Rezone. Although pursuant to Black Diamond Municipal Code Section 
18.98.130(B) a formal rezone of parcels within the Master Planned Development boundary is not 
required, in order to remove any uncertainty or confusion as to the applicable zoning designation, 
the City of Black Diamond Zoning Map is hereby amended to designate the parcels legally 
described and depicted in Exhibit D attached hereto and incorporated herein by this reference as 
"Master Planned Development - MPD." 

Section 5. Severability. Each and every provision of this Ordinanceshall be deemed 
severable. In the event that any portion of this Ordinance is determined by final order ofa court 
of competent jurisdiction to be void or unenforceable, such determination shall not affect the 
validity of the remainingproyisions thereof, provided the intent of this Ordinance can still be 
furthered without the invalid provision. 

Section 6. Effective Date. This Ordinance shall be in full force and effect five (5) days 
after publication as required by law. A summary of this Ordinance may be published inlie-u of 
the entire Ordinance, as authorized by State law. 

Inh'oduced on the 14th day of September, 2010, 

Passed by the City Council on the 20 th day of September, 2010, 
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J \'i~~ 
Mnyor Rebecca Olness 



ATTEST: 

I1wtde ~ {}~ 
Brenda L.Martinez, City Clerk 

Chris Bac a, CIty Attorney 
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GENERAL 

EXHIBITC 

CONDITIONS OF APPROVAL 

The Villages l'vIPD 

1. Approval of the J\.1PD is limited to the terms and conditions set forth in the City Council's 
written decision, and does not include approvaJ of any other portion of the .MPD Bet forti1 in the 
applic.ation. 

2. After approval by the City ·Council at an open public meeting and after a public hearing 
as required by law, a Development Agreement shall be signed by the Mayor and all property 
owners and lien holders within the MPD boundaries, and recorded, before the City shall approve 
any subsequent implementing permits or approvals. Any requirements deferred to the 
Development Agreement in tIllS decision shall be integrated into the Agreement prior to any 
approval of subsequent implementing permits or approvals. 

3. The Phasing Plan of Chapter' 9 of the lvIPD application is approved, with the exception of 
the banding proposal at p. 9-3 and the proposal for off-site trails at p. 9·2 (to the extent not 
already considered a regional facility) and parks at p. 9-10, and except as otherwise noted :in 
these conditions of approval. 

4. The Development Agreement shall specify which infrastructure projects the applicant 
will build; which projects the City will build; and for which projects the applicant will be eligible 
for either credits or cost recovery and by what mechanisms this shall occur. 

5. The Development Agreement shall specifically describe when the various components of 
permitting and construction must be approved, completed or terminated (e.g., when must open 
space be dedicated, plats recorded, and utility improvements be accepted by the City). 

6. The Development Agreement shall include language that defines and identifies a "Master 
Developer." A single Master Developer shall be maintained through the life of the Development 
Agreement. Toe duties of the Master Developer shall include at Jeast the follov,ring: a) function 
as a single point of contact for City billing purposes; b) function as a single authority for 
Development Agreem.ent revisions and modifications; c) provide proof of approval of all permit 
applications (except building pEnnits) by other parties prior to their submittal to the City; and d) 
assume responsibility for distributing Development Agreement entitlements and obligations and 
acirrllnistering such. 

7. The City shall have the ability but not the obligation to administratively approve off-site 
projects that would otbcnvise be compromised if tbey CilJlJ10t be completed prior to npprovaJ and 
execution of the Development Agreement. In these instances, the applicant shall acknOWledge in 
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writing that the approval of any such applicable projects does not in any way obligate the City to 
incur obHgations other than those specmcally identified in the approved permits for the 
appllcabJe project. 

8. The applicant shall submit a construction waste management pJan for inclu~ion in the 
Dev~lopment Agreement. . 

9. Homeowners Association(s) conditions, covenants and restrictions (CCRs) andlor the 
proposed Architectural Review Committee shall be required to allow the use of green 
technologies (sncb as solar panels) in all buildings. In addition, the CCRs shall include 
provisions, to be enforced by the HOA, prohlbiting washing of cars in driveways or other paved 
surfaces, ex~ept for commercial car washes, and limiting ilie use of phosphorous fertilizers in 
common areas, so as to limit phosphorous loading in stormwater. 

TRANSPORTATION 

10. Over the course of project build Qut, construct any new roadway alignment or 
intersection improvement that is: (a) depicted in the· 2025 Transportation Element of the adopted 
2009 City Comprebensive Plan and in the City's reasonable discretion is (i) necessary to 
maintain tbe City's then-applicable, adopted levels of service to the extent that project traffic 
wDuld cause or contribute to any level of service deficiency as determined by the City's adopted 
level of service standard, or eli) to provide access to or circulation within the project; (b) 
fimctionally equivalent to any said aIignment or improvement; or (0) otherwise necessary to 
maintain the Cityss then-applicable, adopted levels ·of service to the extent that project traffic 
would cause or contribute to any level of service failure as determined by the City's adopted 
level of service standard, or to provide access to or circulation within the project. as determjned 
by the City in its reasonable discretion based on the monitoring E!Ild modeling provided for in 
Conditions 25 and 20 below. The Development Agreement shall specify for which projects the 
applicant will be eligible for either credits or cost recovery and by what mechanisms this sball 
occur. Any "ftmctionaIly equivalent" realignment that results in a connection of MPD roads to 
Green VaJley Roaq. shall be processed as a major amendment to the MPD. 

. 11. The City shaJ1 create, at the expense of the Applicant, a new transportation demand 
model for this :project for use in valjdating the distribution of project traffic at the intervals 
specified in Condition No. 17. The new model shall.incorporate,at an appropriately. fine level of 
detail, and at a minimum, the transportation network from the narthernboundary of the City of 
Enumclaw on SR 169 through the CHy of Map1e Valley to the northern limits of that city. The 
new model shall include the intersections studied in the FEIS, together with the following 
additions: all existing principal and minor arterials in Black Diamond, Covington and Maple 
Valley and the unmcoIporated areas between these cities and specifically including the Kent­
Black Diamond Road; additional study intersections at SE 231 st StreetlSR 18 westbotnld ramps, 
SR 169/SE 2718t Street and SR 169/SE 280th Street in Maple Valley. E}..."iernel trips may be 
captured by 81ly valid methodology including overlayiug the new model onto the existing Puget 
Sound Regional Council transportation model. The new model must be validated for existing 
traffic, based on nctual traffic counts collected no more than tv·.'O years prior to model creation. 
Key to the success of the new model is a well-coordinated effort and cODperation among the 
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110. Prior to approval of the iirst implementing plat or site development peffiljt within a 
pbase, the applicant shall submit an overall grading plan that will balance the cut or fill so that 
the amount of cut or fill does not exceed the other by more than 20%. 

LANDSLIDE HAZARDS 

111. Development of landslide hazard areas shall be avoided. Suffioient setbacks shall be 
required to assure or increase the safety of nearby uses, or where feasible grade out the landslide 
hazard area to eliminate the hazard in compliance with the cit'j's Sensitive Areas Ordinance 
BDMC 19.10. [pETS Mitigation Measure J 

112. Stonnwater and groundwater shall be managed to avoid increases in overland flow or 
infiltration in areas of potential slope failure to avoid water-induced landslides. [pElS Mitigation 
Measure] 

113. QeD-logically hazardous areas shall be designated as open space and roads and utilities 
routed to avoid such areas. Where avoidance is impossible. utilize t11e process in the Sensitive 
Areas Ordinance (supplied with adequate information as defined in code) and Engineering 
Design and Conslruction Standards (ED&CS) to build roads and utilities through these areas. 

:MINE HAZARDS 

114. Deveiopmerrt within the moderate mine bazard area may require additional mitigation 
measures, which shall be evaluated with future implementing development proposals. 

115. All proposed development within mine hazard areas shall occur jn conformance with 
BDMC 19.10. 

116. All houses that are sold in classified or deClassified coal:inine hazard areas shall require 
a liability release from the homeowner to the City. The release must recognize that the City is 
not liabJe for actual or perceived damage or impact from the coal mine hElZard area. The release 
forn1 shall be developed ano included in the Development Agreement. 

VEGETATION AND WETLANDS 

117. StrucLural measures such as silt fences and temporary sediment ponds shall be used to 
avoid discharging sediment into wetlands and other critical areas. [FEIS MitigaTIon Measure] 

118. Implementing projects shall provide '<on the grOl..md" protection measures such 8S 

wetland buffers or root protection zones for significant trees. [FElS Mitigation Measure] 

119. New stormwater outfalls shan be located to avoid impacts to a..ny stream and adjElCent 
wetlands, riparian buffe:rs, unstable slopes, significant trees, and in stream habitat. "Where all 
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on page 3-1 g); a rnaximmn of 4,800 to1al residential units and 775,000 square feet of commercial 
space; and target densities (Table 3.2), except as modified herein. Corner st'ore-style 
neighborhood commercial uses within residential land use categories shall be defined in the 
Development Agreement and shall only be aUowed througb minor amendmerrt of the MPD. All 
other specifics shall be resolved through the Development Agreement process. 

129. The project shaD provide a mix of housing types in conformance with the MPD Design 
Guidelines. The Development agreement shall set targets for various types of housing for each 
pbase of deVelopment. . 

130. Identification of specific areas where live/work units can be permitted shall be done as 
part of the Development Agreement or througl1 an MPD rrrinor amendment. 

131. A minimum denstty of 4 dufper net acre for residential development shall be required 
for implementing projects, and shall be calculated for each development parcel using the 
boundaries of that parcel (or the portion thereof to be developed) as shown on the Land Use plan 
map (Figure 3-1, as updated July 8,2010). 

132. If the applicant requests to increase a residential category that abuts the perimeter of the 
MPD, it shall be processed as a Maj or Amendment to the MPD. Residential land use categories 
can otherwise be adjusted ODe category up or down througb an administrative approval process 
provided they also otherwise meet the requirements for minor amendments outlined in BDMC 
18.98.100. . 

133. The Development Agreement shall1imit the frequency of proposed reclassification of 
development parcels to no more frequently than once per cah:ndar year. 

134. The Expansion Area process shall be clarified in the Development Agreement. 

135. Project specific design standards shall be incorporated into the Development 
Agreement. These design guidelines must comply· with the Master Planned Development 
Framework Design Standards and Guidelines. All 1Y.lPD construction shall comply with the 
Master Planned Development Framework Design Standards and Gmdelines, whether or not 
required by the Development Agreement. 

136. A unit spIlt (percentages of single family and multifamily) and commercial use split 
(commerciai, office and industrial) shall be incorporated mto the Development Agreement. 

137. All commercial/office uses (other than home occupations and identified live/work 
areas) shall only occur on lands so designated. Additional commercial areas shall be identified 
on the Land Use Plan through future amendment to the MPD. 

138. TIle project sball include a mix of bousing types iliat contribute to the affordable 
housing goa1s of the City. The Development Agreement shall provide for a phase-by-phase 
analysis of affordabJe housing Citywide to ensure that housing is being provided at affordabJe 
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prices. Specrncations for affordable housing needs within the project shall be determined as a 
result of the phase-by-phase analysis. ' 

139. Exact specifications for the housing described in paragraph 122 shall be included 
within the Development Agreement. 

140. A distinct land use category shall be created to recognize potential lightindlk."irial uses 
or the "office" category shall be Tenamed to properly indicate the range of potential uses. ' Areas 
intended to have light industrial type uses shall be identified on the Land Use Map that is made 
part oftbe Development Agreement. 

141. The high density residential (18-30 dulac) supplemental design standards 'and 
guidelines (M:PD application Appendix E) shall become part of the Development Agreement. 

142. Detached single family dwelling units shall be alley loaded, except where site 
conditions prevent alley loading or callse alleys to be impractical as determined by the City. in its 
reasOJ1able discretion. 

143. Homeowners Association conditions, covenants and restrictlons (CCRs) or the 
Architectural Review Committee shall review. butshaIl not preclude, the use of green 
techno] ogies such as solar panels. 

144. Front yard setbacks and other specific lot standards shall be determined as part of the 
Development Agreement. ' 

145. AFAR standard shall be established through the Development Agreement process. 

146. No more than two floors of residential uses above ground floor commercial/office uses 
shall be allowed. 

147. The orientation of public building sites and parks shall preserve and enhance views of 
. Mt. Rainier and other views identified in the comprehensive plan. There are tailing piles located 
on property near Parcel B. The Applicant is not responsible for removal ofthose tailing piles, 
but future site EUld building design for Parcel B should consider the nature of the views to Mt. 
Rainier that may be possible if those piles are later removed. 

148. The Applicant's requests for redllced parking 5tandru:cis in the Mixed Use Tovm Center 
as identified at p. 13-4 of the MPD application is granted. All other requests for deviation in the 
Chapter 13 of the MPD application are denied except for those deviations. mostly utility and 
street standards, that are identified in the recommendation as amenable to further review in the 
development agreement process. Any MPD deviations to the Sensitive Areas Ordinance are 
denied. because BDMC 18.98.155(A) provides that the Sensitive Areas Ordinance shall be the 
minimum standnrds for protection of sensitive areas ""tithin MPDs. 
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SENSITIVE AREAS/OPEN SPACE 

) 49. The use of sensitive areas including but not limited to wetlands, landslide and mine 
bazard areas and their associated buffers for development including trruls, stormwater 
management. etc. shall be regulated by BDMC Chapter 19.10. Appropriate mitigation, if 
required, for impacts as well as other required measures shall be evaluated on a case·by·case 
basis at the time of implementing project application. 

150. Areas shown as natural open space in the figure on Page 5·7 of the appl]cation are 
required to remain natural with the possibility for vegetation enhancement. Modifications to 
these areas may be approved by the City in Hs reasonable discretion, on a case-by~ca5e basis, 
only if necessary for construction of required infrastructure such as roads, trails or stormwater 
facilities. Any areas disturbed pursuant to such approval shall be repl~ted with native plants. 
Nothing in this condition shaIl allow grading or rooclifications in the sensitive areas and buffers, 
except as proyjded.in the Sensitive Areas Ordinance. 

151. TIle "Development Agreement shall include Ii tabular list of the types of activities and 
. the characteristics of passive open space and active open space so that future land applications 

can accurate] y track the type and cl1aracter of open space that is provided. 

152. The Development Agreement shall jnclurle language that specifically defines when the 
various components of permitting and construction must be approved) completed or terminated. 
For example; when must open space be dedicated, plats recorded, and utility improvements be 
accepted by the City . 

. 153. Specific details on which apen space . shall be dedicated to the city, protected by 
conservation easements or protected and maintained by other mecharusms shall be established as 
pact of the Development Agreement. 

154. Once acreages have been finalized, phasing of open space (which includes parks and is 
identified within 1he M:PD application) shall be defined and articulated for timing of final 
designation within the Development Agreement 

155. Once the mapped boundalies of sensitive areas have been agreed to, the Development 
Agreement sball include te).1 that identifies that tllese areas are fixed. If during constrUction it is 
discovered that the actual boundary is smaller or larger than what was mapped" the mapped 
boundary shall prevail. The applicant shall neither benefit nor be penalized by errors or changes 
in the sensitive area boundaries as the projects are developed. 

ADMINISTRATION 

156. The proposed proje~t shall have no adverse financial impact upon the city, as 
determined after each phase of development and at full buiJd-out. The required fiscal analysis 
shall include the costs to the city for opera.ting, maintruning and replacing public facilities 
required to be constructed as a condition of .M:PD approval or illJy implementing approvals 
related thereto. The fiscaJ analysis shall ensure t11Elt revenues from tbe project OTe sufficient to 
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maintain the project's proportionate share of adopted City staffing levels of service. T11e fiscal 
analysis shall be updated to show continued compliance with this cr:iterion, in accordance with 
the following schedule: 

a. Withln five years, a new fiscal analysis shall be completed to determine the long­
term fiscal impact to the City. If necessary. additional project conditions may be required. 

b. Prior to commencing a new pbase, including the first phase of construction. 

TIle ex.act tenns and process for performing t11e fiscal anclysis and evaluating fiscal impacts 
shall be outlined in the Development Agreement, and shall include a speci£c "MPD Funding 
Agreement," which shall replace the existing City ofBJack Diamond Staff and Facilities Funding 
Agreement. The appLicant shall be responsible for addressing any projected city fiscal shortfall 
that is identified in the fiscal projections required by tllis condition. This sballlnclude provisions 
for interim funding of necessary service and maintenance costs (staff and equipment) between 
the time of individual project entitlements and off-setti11g tax revenues; prDvided, however, that 

. in the event that the fiscal projection prepared prior to the commencement of Phase ill indicates 
a likelihood of significant ongoing deficits in' the city's general fund associated with operations 
or maintenance for properties within the I'v1PD, the applicant must address the projected shortfalls 
by means other than interim funding .. 

157. The Applicant and ather property owners may petition for the formation of a 
Community Facilities District to provide a mechanism for funcling the costs of "facilities" as 
defined in Section 501 of 8SB 6241. The City Council will review the petition as provided in 
SSB 6241 and, as set forth in Section 205, determine in its sale discretion whether the petitioners 
will benefit from the proposed district and whether the formation of a district will be in the best 
interest of the City and comply with the requirements of the Growth Management Act, Ch. 
36.70ARCW. 

The Development Agreement shall include language that specifical1y defines when the 
various components of permitting and constructi:m must be approved, compieted or terminated. 
For e:mrnple: when must open space be dedjcated, plats recorded, and utility improvements be 
accepted by the City. 

158. The Development Agreement shall document a collaborative design/review/permitting 
process that allows City staff to participate in the conceptual stage of project planning in order to 
provide input on designs and chokes that benefit the City as weD as the applicant. 

159. The Development Agreement shall specifically identify which rights and entitlements 
are vested with each level of permitting, including but not limited tD the MPD Application 
approval, the Development Agreement approval, and Utility Permit approvals. 

160. ReClassification of development parcels shall occur no more frequently than once per 
calendar year. 
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161. Proposed reclassification of development parcels located at the project perimeter to a 
higber density shall·only occur through a Major Amendment to the MPD. 

162. A process for including lands identified as "Expanslon Areas" in the application shall 
be defined in the Development Agreement. 

163. The Development Agreement shall define the proposed phasing plan for the various 
matters (utility and street infrastructure, parks, transferred development rights, etc.) subject to 
phasing standards. 

164. Prior to the approval of the first implementing project of a defined phase, a detailed 
implementation schedule of the regional projects supporting that phase shall be submitted to the 
City for approval. The timing of the projects shall be tied to the number of resjdential units 
and/or square feet of commercial projects. 
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ORDINANCE NO. 10-947 

A.1'\ ORDL1'\ANCE OF THE C1TY COUNCIL OF THE CITY 
OF BLACK DIAMOND, KIl~G COUI\'TY, WASHli~GTON, 
APPROv1NG THE J.\.lA.STER PLAl"'fNED DEVELOPl\iEJ.W 
FOR LA \-"SON HILLS; A .... l\'IEI'."'DING THE CITY'S ZOl'\"'ING 
M.A ... P TO DESIGNATE CERTA.ll"\! PROPERTY "MASTER 
PLANNED DEVELOPMENT - 1'vIPD"; PROVIDLNG FOR 
SEVERABILITY Al\'D ESTABLISHING AN EFFECTIVE 
DATE 

\'THERE.~, in accordance with a requestby BD Lawson Partners, LP ("the Applicant"), 
the City of Black Diamond detennjned that an Environmentallmpact Statement ("ElS") should 
be prepared concerning the Applicant's La\.\'son Hills Master Plan Development proposal 
pursuant to the State Envirorm1ental Policy Act, RCW 43.21C ("SEPA"); and 

\"'HEREAS, the City retained an independent consulting firm, Parametrix, to prepare the 
ETS; and 

""WlIEREAS,on May 28, 2008 and pursuant to WAC 197-11-408 and Black Diamond 
Municipal Code ("BDMC") Section 18.98.060(A)(4)(b), Parametnx held a scoping meeting to 
obtain input from the public and other public agencies as to the proposed scope of the EIS; and 

\VHEREAS, onJune 11,2008, Parametrix held an addilional meeting with otnerpublic 
agencies, including the Cities of Map 'Ie Valley and Covington, and the Washington Department of 
Transportation, to discuss the scope of the EIS'·s analysis concerning the proposed l\1PD's 
anticipated transportation impacts; and 

"WHEREAS, pursuant to Black Diamond MLmicipal Code (''BDMC') Section 
JS.98.060(A)( 1), on January 27,2009 the Applicant attended a pre-application conference with 
City of Black Diamond staff, pllor to submjtting its application for the Lawson Hills 1'v1aster 
Planned Development CLawson Hills lvfPD"); and 

"WHEREAS, on Febmary 7, 2009, the Applicant held R public il1.fOlmation meeting 
conceming the Lawson looIills lvlPD application. pursuant to BDlvlC 18.9S.060(A)(2); and 

WHEREAS. 011 February 10; 2009, pursuant to BDMC 1 8.98.060(A)(3), the Applicant 
made iJ presentatioJ] cOl1ceming the overall plarlJ1ing and desi gn concept of tile proposed Lawson 
T-Tills ivlPD tel the Black Diamond Planning Commission. and the Commission pro\idt,d 
prelimi l1iJl') feedback to the Applicant regarding the cons istency of thi ~; concepl \,\i Ih the City' S 

ncl opteci standards. goals and poiicie:s: and 
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\VHEREAS, on Marcb 17, 2009, a second public infonnation meeting \vas held 
concerning the proposed La\1/son Hills lvfPD; and 

"YVHEREAS, 011 May 28, 2009, the Applicant submitted an application for the Lawson 
Hills MPD approval to the City of Block Diamond; and 

\YFfERE A.s , on August 12, 2009, Parametrix held additional meetings \\-'ith the 
govenunent agencies listed above, to conduct a pre-release discussion ofthe draft EIS element 
related to the transportation impacts analysis; and 

\;,\'HEREAS, at the June II, 2.008 and August 12, 2009 transportation m.eetings, 
Parametrix. explained the methodology the EIS would use to analyze transportation impacts, the 
size and parameters of the EIS study area and .study area intersections, and the expected trip 
distribution percentages, and the ather public agencies concurred in Parametrii\'s approach; and 

WHEREAS, on September 2, 2009, the City of Black Diamond issued a Draft 
Environment Impact Statement caDETS"); and 

'V"HEREAS, on September 29,2009, the City of Black Diamond he(dapublichearing on 
the DElS: and . 

WHEREAS, OLl September 30,2009, the City of Black Diamond extended the comment 
period, during which it would accept ,,{ritten public coTI1lTient on the DEIS, until October 9.2009; 
and 

WHEREAS, on December 11, 2009, the City of Black Diamond announced the 
availability of the Final Enviroruneatallmpact Statement ("FEIS"); and 

Y\'HEREAS, on December 28,2009, appeals of t1le FEIS were filed by Cln1stopher P. 
Clifford on behalf of A!mette Smith, Gilbert and Marlene Bortleson, Jay and Kelley 1'\'1 cElroy, 
i'vly1anie Gauthier, Michael Smith, Judith Carrier, Gerold Mittlestadt, Steve Sundquist; Joe May; 
and William and Cindy Wheeler; and 

WHEREAS, on Decembed], 2009, the Applicant submitted a revised application for the 
Lawson Hills MPD to the City of Black Diamond; and . 

WHEREAS, pursuant to BD]\-1C Section lS.98.060(A)(d), the Lawson Hills jv[PD 
application was forwarded to the Black Diamond Hearing Examiner; and 
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\VHEREAS. pursuant to BDlvlC Secti on 19.04.250, the FElS appeals were forwarded to 
the BlacK Diamond HeaTIng Examiner~ and 

VI'HEREAS, the Hearing Examiner scheduled consolidated hearings on the MPD 
application and the FElS appeals, pursuant to WAC 197-11-680(3 )(a)(v) and RC\V 36.70B,120; 

and 

\VHEREAS, the Hearing Examiner held an open record hearing commencing Oll March 
6,2010 and continuing £rani day to day until March ')'),20 lO;and 

v"1lEREAS, the Hearing Examiner accepted additional rebuttal presentations 1n 

accordance with the ,deadlines 'be had previously set, until April12,201 0; and 

V\THEREAS, on May 4~ 2010, the Hearing Ex.aminer issued the Hearing Examiner 
Decision affinning the FE IS for tbe Lawson Hills MPD;and 

'WHEREAS, on May l7, 2010 the Hearing Examiner issued his Findings,Conclusjons 
and Recommendation recommending approval of the Lawson Hills MPD, and issued an Errata 
and a signed copy nfthe Recommendation the following day, on May 11. 2010; and 

\VREREAS, on June 21,2010, the City Council convened jts closed record hearing to 
consider the Lawson Hills MPD application; and 

\-VHEREAS, the City Council continued the closed record hearing from day to day, and 
hC[lfd oral argument from and considered \'\1-1tten materials submitted by parties of record from 
June 24, 201 Oto July 14, 20 1 0; and 

\\'llEREAS, the City Council continued the dosed record hearing from day to day to 
deliberate concerning the MPD applicati011 and to discuss potentiaUitigation concerning it, from 
July ]9, 2010 to August 24, 2010; and 

·WHEREAS. 011 Au gus l 2.4, .20 J 0, the Black DiamondCjty Council approved a motion to 
direct the Cit;.! Attomey to prepare a ,vritten ordinance approving the Lawson Hills MPD subject 
to conditions as discussed by the Council; and 

\VHEREAS. the City Council desires to approve the La\'.'son HillstvLPD subject to celtaill 
speci fi ed conditions of approval as set forth herein, and to rezone certain parcels within the l\1PD 
to the zoning c1esi~'l1ati(1n of "Master Planned Development - lVLPD"): 
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NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DLAJv10ND, 
WASHINGTON, DOES ORDAIN AS FOLLOWS: 

Section 1. Findings of Fact. Tbe City Council bereby adopts tbe Findings of Fact set 
forth .1n Exhibit A attached hereto and incorporated herein by this reference. 

Section 2. Conclusions of Law. The City Council hereby adopts the Conclusions of Law 
set forth in Exhibit B attached hereto and incorporated herein by this reference. 

Section 3. Approval of Master Planned Development. Based on the Findings of Fact 
and Conclusions of Law adopted in Sections 1 and 2 above, the City Council bereby approves the 
Lawson Hills Master Planned Development, as set forth in the application dated December 31, 
2009 and as delineated on the revised Land Use Plan map (Figure 3-1) dated July 8, 2010, subject 
to the conditions of approval set forth in Exhibit C attached hereto and incorporated herein by this 
reference. 

Section 4. Rezone. Although pursuant to Black Diamond Municipal Code Section 
18.98 .130CB) a formal rezone of parcels within the Master Planned Development boundary is not 
required. in order to remove any uncertainty or confusion as to the applicable zoning designation, 
the City of Black Diamond Zoning Map is hereby. amended to designate the parcels legany 
described a..'1d depicted in Exhibit D attached hereto and incorporated herein by this reference as 
"Master Planned Development - IvlPD." 

Section 5. Sever:abilitv, Each and every provision of this Ordinance shall be deemed 
severable. In the event that any portion of this Ordinance IS determined by final order of a court 
of competent jurisdiction to be void or unenforceable, such detennination shall not affect the 
validity of the remaining provisions thereof, provided the intent of this Ordinance can stil1 be 
furthered without the invalid provision. 

Section 6. Effective Date. This Ordinance shall be in full force and effect five (5) days 
after publication as required by law. A summary of this Ordinance may be published in lieu of 
the entire Ordinance, as authorized by State law. 

Introduced on the 14th day of September, 2010. 

Passed by the Cjty Council on the 20th day of September, 2010. 

OrdinilTICe No. 1 0-947 
Page 4 of 5 

Y1~e-L-- f~(~~ 
Mayor Rebecc{] Olness 



ATTEST: 

~/CY l1lvW¥ 
Brenda L. Martinez, City Clerk 

APP~,9,v~ TO FORM: 

;;~~ -

Clrris Bacha, City Attomey 

Published: q!Ji /ID 
Eff~ctive Date:' /0/3 I/o 
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GENERAL 

EXBIBITC 

CONDITIONS OF APPROVAL 

Lawson:runs Ml'D 

1. Approval of the MPD is limited to the tenus and conditions set forth in the City Council's 
written decision, and does not include approval of any other portion of the MPD set forth in the 
application. 

2. After approval by tbe City Council at an open public meeting and after a public hearing 
as required by law. a Development Agreement shall be signed by the Mayor and all property 

. owners and lien holders within the MPD boundaries, apd recorded, before the City shall approve 
any subsequent implementing permits or approvals. Any requirements deferred to the 
Development Agreement in this decision shaH be 'integrated into the Agreement prior to ffilY 
approval of any implementing permits or appr~vals. The Development Agreement shall be 
binding on all MPD property owners and their successors and shall require that they develop the 
subject property only in accordance willi the tenus of the MPD approval. 

3. TIle Phasmg Plan of Chapter 9 of the MPD Application is approved, with the exception 
of the bonding proposal at p. 9~3, the proposal for off-site trails at p. 9-2 (to the extent not 
already considered a regional facility) and parks at p. 9-10, and except as otherwise noted in 
these conditions of approval, The Development Agreement shall specify the following 
additional details: which infrastructure projects from the Phasing Phm and other mitigation 
obligations ilie applicant wiD build; which projects the City will build; and for which projects the 
applicant will be eligible for either credits or cost recovery and by what mechanisms this shall 
occur. 

4. The Development Agreement shall specifically describe when the various componimts of 
pel1Jlitting and CDnstruction must be approved, completed or terminated (e.g., when must open 
space be d-edicated, plats recorded, and utility improvements be accepted by the City). 

5. The Development Agreement sba1I include language that defines and identifies a "M'lster 
Developer." A single Master Developer shall be maintained through the life of the Development 
Agreement. The duties of the Master Developer shall include at least the following: fl.) function 
as a single point of contact for City billing purposes; b) function as a single authority for 
Development Agreement revisions and modifications; c) provide proof of approval of all peonit 
appEcations (except building permits) by other parties prior to thejr submittaJ to the City; and d) 
assume responsibility for distributing Development Agreement entitlements and obligations and 
administering such. 

6. The City shall have the ability bu' not the obligation to administratively approve off-site 
projects that would othenyjse be compromised if they cannot be completed prior to approvaJ llild 
execuLion of me Development Agreement. In these: instances, the applica..l1t shall acknowledge in 
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writing that the approval of any such applicable prcjects does not in any way obligate the City to 
incur obligations other than those specifically identified in the approved permits for the 
applicable project. 

7. The applicant shall submit a construction waste management plan for inclusion in the 
Development Agreement. 

8. Homeovmera Association(s) conditions, covenants and restrictions (CCRs) andlor the 
proposed Architectural Review Committee shall be required to allow the use of green 
technologies (such as solar panels) in nll buildings. In addition, the CCRs shall include 
provisions, to be enforced by the HOA, prohibiting washing of cars in driveways or other paved 
surfaces, except for commercial car washes, and limiting the use of phosphorous fertilizers in 
common areas) so as to limit phosphorous 'loading in stonnwater. 

TRANSPORTATION 

9. Over the course of project bui1d out) construct any new roadway alignment or intersection 
improvement that is: (a) depicted in the 2025 Transportation Element of the adopted 2009 City 
Comprehensive Plan and in the City's reasonable discretion is (i) necessary to maintain the 
City's then-applicable, adopted levels of service to the extent that project traffic would cause or 
contribute to any level of service deficiency as determined by the City's adopted level of service 
standard, or (li) to provide access to or circulation withln the project; (b) functionally equivalent 
to any said alignment or improvement; or (c) otherwise necessary to maintain the City's tben­
applicable. adopted levels of service to the extent that project traffic would cause or contribute to 
any level of service failure as determined by the City's adopted level of service standard, or to 
provide access to or circulation within the project, as determined by the City in its reasonable 
discretion based on the monitoring and modeling provided for in Conditions 24 and 19 below. 
The Development Agreement shall sPecify for which projects the applicant will be eligible for 
either credits or cost recovery and by what mechanisms this shall occur. Any "functionally 
equivalent" realignment that results in B. connection of:MPD roads to Green Valley Road shall be 
processed as a major nmendment to the MPD. 

10. The City shall create, at the expense of the Applicant, a new transportation demand 
model for this project for use in validating the distribution of project traffic at the intervals 
specified in ConcUtion No. 15. The new model shalljncorporate, at an appropriately fine level of 
detail, and at a minimum) the transportation network from the northern. boundary of the City of 
Enumclaw on SR 169 through the City of Maple Valley to the northern limits 'of that city. The 
new model shall include the intersections studied in the FEIS, together with the follow.ing 
additions: all existing principal and minor arterials in Black Diamond, Covington and Maple 
Valley and the unincorporated areas between these cities and specifically including the Kent­
Black Diamond Road; additional study intersections at SE 231 sl Street/SR 18 westbound ramps, 
SR 169/SE 271st Street and SR 169/8E 280th Street in Maple Valley. External trips may be 
captured by any valid methodology including overlaying the new model onto the existing Puget 
Sound Regional Council transportation model. The new model must be validated for existing 
traffic, based un actual traffic counts colJected no more than two years prior to model creation. 
Key to the success of the new model is a wen-coordinated effort and cooperation among the 
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sources resulting from habitat reductions when designing landscape plans for development 
parcels adjoining wetland buffers, or for wetland buffer enhancement plantings. [FEIS 
Mitigation Measure] The Development Agreement shall specify a process by which sllch 
landscape plans are to be reviewed and approved by the Director of Natural Resources and Parks 
for compliance with the mitigation requirement herein. 

CLIMATE CHANGE 

130. Building design guidelines shall allow the use of solar, wind, and qther renewable 
sources. [FEIS Mitigation Measure] 

131. Should a large employer (100+ employees) or a group of s:imi.lar employers locate in 
the commercial areas of the MPD, a Transportation · Management Association shall be 
:implemented to reduce vehlcle trips. [FEIS Mitigation Measure] 

LAND USE 

132. Approval of the design concept and land use plan (Chapter 3) shall be limited to the 
plan map (Figure 3-1 as updated July 8, 2010); description of categories (beginning on page 3-
18); a maximum of 1~250 total residential units and 390,000 square feet of commercial space; 
and target densities (Table 3.2), except as modified herein. Comer store-style neighborhood 
commercial uses viithln residential land use categories shall be defined in the Development 
Agreement and shall only be allowed through minor amendment of the MPD. An other specifics 
shall be resolved through the Development Agreement process. 

133. Parcel L2 shall be designated either Low or Medium Density Residential, or open 
space. 

134. TIle project shall provide a rrllX of housing types:in conformance with the MPD Design 
Guidelines. The Development agreement sha1! set target~ for various types of housing for each 
phase of development. 

135. Identification of specific areas where live/work units can be permitted shall be done as 
part oft11e Development Agreement or through an NfPD minor amendment. 

136. A minimum density of 4 dufper net acre for residentiaJ development shaJl be reqrnred 
for implementing projects, and shall be calculated for each development parcel using the 
boundaries of that parcel (or the portion thereof to be developed) as shO\:vn on the Land Use plaIl 
map (Figure 3-1, as updated July 8,2010). 

137. If the applicant requests to inGrease a residential category that abuts the perimeter of the 
l'vlPD, it shall be processed as a M8jor Amendment to the MPD. Residential land use categories 
can otheIVvise be adjusted one category up or down through an administrative approvaJ process 
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provided they also ome!""\ivise meet the requirements for minor amendments outlined in BDMC 
18.98.100. 

138. The Development Agreement shall limit the frequency of proposed reclassification of 
development parcels to no more frequently than Once per calendar year. 

139. Project specific design standards shall be incorporated into the Development 
Agreement. These design guidelines must comply with the Master Planned Development 
Framework Design Standards and Guidelines. All MPD construction shall comply witb the 
Master Planned Development Framework Design Standards and Guidelines, whether or nat 
required by the Development Agreement. 

140. A unit split (percentages of single family and multifamily) and commercial use split 
(comroercjal, office and industrial) shall be incorporated into the Development Agreement. 

141. All corrunerciaJ/office uses (other than home occupations and identified live/work 
areas) shall only occur on lands so designated. Additional commercial areas shall be idc:ntmed 
on the Land Use Plan through future amendment to the :MPD. 

142. The project shall include a mix of housing types that contribute to the affordable 
housing goals of the City. The Development Agreement shall provide for a phase-by-phase 
analysis o:f affordable housing Citywide to ensure that housing is being provided at affordable 
prices. Specifications for affordable housing needs within the project shall be determined as a 
result oftbe phase-by-phase analysis. 

143. Specifications for affordable housing needs within the project shaH be detennined as a 
result oftbe phase-by-phase analysis referenced in the preceding condition. 

144. A distinct land use category shall be created to recognize potential light industrial uses 
or the "office" category shall be renamed to properly indicate the range of potential uses. Areas 
intended to have light industrial type uses shall be identified on the La.TJd Use Map that is made 
part ·ofthe Development Agreement. . 

145. An additional 14.8 acres of open space shall be provided and designated as such on 
the Land Use Plan or a plan for providing the acreage shall be provided in the Development 
Agreement 

146. The high density residential (18-30 dulac) supplemental design standards and 
guidelines (MPD application Appendix E) shall become part of the Development Agreement. 

147. Detached single fanlily dwelli'lg uruts shall be predominantly aIley loaded, except 
where site conditions prevent alley loading or cause alleys to be impractical as determined by the 
City, in hisfher reasonable discretion. 
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148. HDmeovmers Association conditions, covenants and restrictions (CCRs) Oi the 
Architectural Review Committee sh.aD review, but shall Dot preclude, the use of green 
technologies ~uch as solar panels. 

149. Front yard setbacks and other speci'fic Jot standards shall be determined as part of the 
Development Agr~ement. 

150. A FAR standard shall be established through the Development Agreement process. 

151. Prior to approval of the Development Agreement, the legend on Figure 3-1 (Land Use 
Plan) must be clarified to differentiate between wetlands, their associated buffers, other critical 
areas and open space, trails and parks fuJd to incorporate the additional required apen space area. 

152. All requests for deviatioIl in Cbapter13 of the 11PD application should be denied 
except for those aeviations, mostly utility and street standards, that are identified in the 
recommendation as amenable to further review in the development agreement process.' Any 
MJlD deviations to the Sensitive"Areas Ordinance should be denied, since BDMC 18.98.155(A) 
provides tbat the Sensitive Areas Orclimmce shall be the minimum standards for protection of 
sensitive areas within'MPDs, . 

SENSITIVE AREAS/OPEN SPACE 

153. The use of sensitive areas including but not limited to wetlands, landslide and mine 
hazard areas and their associated buffers for development including trails, stormwater 
management, etc. shall be regulated by BDMC Chapter 19.10. Appropriate mitigation, if 
required, for impacts as weI! as other requITed measures shall be evaluated on a case-by-case 
basis at the time of implementing project application. . 

154. Areas shown as natural open space in the figure on Page 5-5 of the application are 
requjred to remain natural with the possibility for vegetation enhancement. Modifications 10 
these are£Ui may be approl'ed by the City in its reasonable discretion, on a case-by-case basis, 
only if necessary for construction of required i.nfrastrncture such as roads, trails Dr stonnwater 
facilities. Any areas disturbed pursuant to such approval shall be replanted with native plants. 
Nothing in this condition shall allow grading or modifications in the sensitive areas and buffers, 
except as prol'ided in the Sensitive Areas Ordinance. 

155. The Development Agreement shall include a tabular list of the types of activities and 
the characteristics of passive open space and active open space so that future land applications 
can accurately track the type and cl1macter of open space that is provided. 

156. 111e Development Agreement shall include language that speci:5cally defines when 
the various components of peonitting and construction must be approved, completed or 
terminated. For example; when must open space be dedicated, plats recorded, and utility 
improvements be accepted by the City. 
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157. Specific details on which open space shall be dedicated to the city, protected by 
conservation easements or protected and maintained by other mechanisms shall be estab1isl:ted as 
part of the Development Agreement. 

158. Once acreages have been finalized, phasing of open space (which includes parks and 
is identified within the MPD application) shall be defined and articulated for timing of final 
designation within the Development Agreement. 

159. Once the mapped boundaries of sensitive areas have been agreed to, the Development 
Agreement shall include text that identifies that these areas are fixed. If during construction it is 
discovered that the actu~ boundary is smaller or larger' ~an what was mapped, the mapped 
boundary shall prevail. The applicant shall neither benefit nor be penalized by errors or changes 
in the sensitive area, boundaries as the projects are developed. 

ADMJNISTRATION 

160. The proposed project shall have no adverse financial impact upon the city, as 
determined after each phase of development and at full build-out. The required fiscal analysis 
shall include the costs to the city for operating, maintaining and replacing public facilities 
reguired to be constructed as a condition of MPD approval or any implementing approvals 
related thereto. The fiscal anEllysis shall ensure that revenues from the project are sufficient to 
maintain the project's proportionate share of adapted City staffing levels of service, The fiscal 
analysis shall be updated to show continued compliance with this criterion, in accordance with 
the fallowing schedule: 

a. If any phase has not. been completed within five years, a new fiscal analysis must be 
completed with regards to that phase before an extension can be granted; and 

b. Prior to commencing a new phase, including the first pbase of construction, 

The exact terms and process for perfonning the fiscal analysis and evaluating fiscal impacts 
shall be outlined in the Development Agreement, and shall include a specific "1:vIPD Funding 
Agreement," which shall replace the existing City of Black Diamond Staff and Facilities Funding 
Agreement. The applicant shall be responsible for addressing any projected city fiscal shortfall 
that is identified in the fiscal projections required by this condition. This shall include provisiDiis 
for interim ftmding of necessary service and maintenance costs (staff and equipment) between 
the time qf individual project entitlements and off-setting tax revenues; provided, however, that 
in the event that the fiscal projeotion prepared prior to the commencement of Phase III indicates 
a likelihood of significant ongoing deficits in the city's general fund associated with operations 
or maintenance for properties vrithin the MPD, the applicant must address the projected shortfalls 
by means other than interim funding. 

161. The Applicant and other property owners may petltJOD for the fOTITlation of a 
Community Facilities District to provide a mechanism for funding tlle costs of "facilities" as 
defined in Section 501 of SSB 6241. The City Council will review the petition as provided in 
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SSB 6241 and, as set forth in Section 205, detennine in jis sale discretion whether the petitioners 
will benefit from the proposed district and whether the fonnation of a district will be in the best 
interest of the Cil)' and comply with the requirements of the Growth Management Act, Ch. 
36.70ARCW. 

162. The Development Agreement shall include language that specifically defines when the 
var:ious components of permitting and construction must be approved, completed or terminated. 
For example: when must open space be dedicated, plats recorded, and utility . improvements be 
accepted by the City. 

163. The Development Agreement shan document a collaborative design/review/perrrlitting 
process thm: allows City staff to participate in me conceptua1 stage of project planning in order to 
provide input on designs and choices that benefit the Cjty as well as the applicant. 

164. The Development Agreement shall specificalJy identify which rights and entitlements 
are vested with each level of perm.it:ting, including but not limited .to the MPD Application 
approval, the Development Agreement approval, and Utility Permit approvals. . 

165. Reclassification of development parcels shall occur no more frequently than once per 
calendar year. 

166. A process for including lands identified as "Expansion Are~' in the application shall 
be defined in the Developmc;:ut Agreement 

167. Proposed reclassification of development parcels located at the project perimeter to a 
higher density shall only occur through a Major Amendment to the MPD. 

168. The Development Agreement shall define the proposed phasing plan for the various 
matters (utility and street infrastructure, parks, transferred development rights, etc.) subject to 
phasing standards. 

169. Prior to the approval of the first i.mplementing project of a defined phase, a detailed 
implementation schedule of the regional projects supporting that phase shall be SUbmitted to the 
Cjty for approval. The tirrring of the projects shall be tied to tl1e number of residential units 
andlor square feet of commercial projects. 
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Exhibit 3-1 

City of Black Diamond Zoning 
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so Rural by Design: Maintaining Small Town Character 

figure 6-2. Aerial view after conventional development. 

APPENDIX! 
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Figure 6-3. Aerial view after creative development 
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Comprehensive Plan Update 

and Maple Valley both incorporated in the 19908 and today contain approximately 

37,200 people. King County projects that by 2022, South King County will contain 

more than 600,000 people, approximately one-third of the county's total population. 

The south county area is also projected to contain almost one-third of new 

countywide jobs. In the face of this anticipated growth, the citizens of the City want 

to ensure that the quality of life is maintained and enhanced, and that City 

government continues to be fmancially sound. The City of Black Diamond 

Comprehensive Plan is being updated to anticipate these future conditions and to 

establish desirable patterns of growth. 

One of the City's primary concerns is to balance new growth and development with 

stormwater management and maintenance of surface water quality. Given historical 
concerns with water quality in Lake Sawyer, protection of surface and groundwater 

quality within the City's drainage basins will be a key issue into the future . 

The City has a rich and long history and strong community identity. A collective 

vision statement was prepared through a public process when the City's 

comprehensive plan was adopted in 1996. This vision is carried forward in this 

updated comprehensive plan through the year 2025. The City's vision is: 

In the year 2025, Black Diamond will be a beautifil!, friendly community 

based on a rich historic heritage and exceptional natural setting, and with a 

smaIl-town atmosphere. Forested areas and open space remain, while 

development maintains a healthy balance of moderate growth and economic 

viability. 

The economic base will be a mix ofretail, industriallbusiness park, office, 

tourist and local cottage industries. Residential development will be a mix of 

types, sizes and densities, clustered to preserve maximum open space and to 

access a system of trails/bikeways/greenbelts which connect housing, 

shopping, employment and recreation areas with nearby regional parks and 

recreational facilities. 

Citizens actively participate in an effective and open government 

decision-making process that reflects community values. There will be good 

cooperation among nearby jurisdictions, and adequate public services and 

environmental protection to provide a safe and healthy quality of life for all 

citizens, from children to seniors. 

The comprehensive plan is intended to reflect the community's vision and to plan to 
accommodate expected change. Change will require the community to make 

choices- often hard choices-about its future and to attempt to minimize the adverse 
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Urban Growth Area 

the marsh treatment system was not functioning as designed and that the sewage 

eff1uent was contributing to the algae blooms in Lake Sawyer, the City conducted a 

lengthy study (e.g., Comprehensive Sewage Plan) to identify solutions to the 

problem. As part of this process, and through the development of the Groundwater 

Management Plan (part of the South King County Coordinated Water System Plan), 

the City committed to maintain surface and groundwater quality within the Rock 

CreeklLake Sawyer watershed. The plan required that all development within the 

Rock CreeklLake Sawyer drainage (including that area outside the existing City 

limits) needed to be served by public sewer Land use control within the basin was 

also deemed critical in order to promote the clustering of residential units and 

preservation of significant tracts of open space to maintain the City's identity. 

In contrast to the majority of water bodies in the City that flow westward into Lake 

Sawyer, Lake 12 drains north to the Cedar River via another Rock Creek (tributary 

08-0833), the Rock CreekILake 12 watershed. Lake 12 is a 44 acre water body that 

drains approximately 500 acres. Historically, it had good water quality. However, 

due to septic system failures around the lake, unacceptably high fecal coliform levels 

have resulted (Seattle-King County Department 1997) Additional phosphorus inputs 

entering the lake from storm water runoff, are also expected to increase algal growth 

and lower water quality (Metro, 1994). These circumstances necessitate the 

extension of sewer, water, and stormwater facilities around the lake, if it is to meet or 

exceed state water quality standards. 

Protect and Maintain Community Character 
Residential growth in unincorporated King County has increased significantly along 

the State Route (SR) 169 and SR 516 corridors. As new large subdivisions have been 

built in areas from Maple Valley to Enumclaw, the City has been affected by 

increased traffic and new construction in the surrounding area. The City desires to 

have more control over development decisions in the area and thereby shape the kind 

of land use between the City and rural lands into the future. 

By encouraging an environment for quality development, the existing character of the 

historic villages (as found in Morganville and the Black Diamond townsite) would be 

repeated throughout the City and into the UGA. Development of clustered small 

scale neighborhood villages is also encouraged to promote a sense of community 

while encouraging pedestrian and bicycle mobility and reducing the number and 

length of shopping trips. Community shopping opportunities and community 

employment are planned to support the residential growth. 

In identifying a substantial UGA, the City is attempting to resolve significant and 

long-standing concerns about the future and preservation of its unique identity. The 

City of Black Diamond Comprehensive Plan reflects community choices by 

addressing local circumstances and tradi tions. Because of the City's origin as a 
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Chapter 4. The Natural Environment 

4.1. Introduction 

4.1.1. Preserving the Natural Beauty 

The fIrst 100 years of the City of Black Diamond's (City's) history were based on 

extraction of the natural resources. The next 100 years of the City's future will be 

characterized by the preservation of the quality of its natural setting, its scenery and 

views, and the preservation of its historic treasures. 

From the local fishing hole, to the fIeld where deer graze, to the beaver dams, to the 
eagle flight overhead; thcse resources are a tangible part ofliving in the City. The 

extensive natural beauty and intricate ecosystem of the City form the basis for a 

natural resource and open space network. The network serves to define the edges for 

the existing and future development areas. 

This Natural Environment chapter provides the framework for protection of natural 

resources. The City's forests and fields-along with the natural drainage system and 

its connections with lakes, streams and forests-form a rich habitat for fish and 

wildlife that is unlike any other city in King County. 

Information contained within the Natural Environment chapter is based upon 
sensitive areas inventories conducted by the City in the early 1990s to locate, 

identify, and categorize sensitive areas within the City's jurisdiction. The City uses 

King County Map data as a basis for developing existing sensitive areas maps. 

Therefore, the King County Interactive Map Folio was used to provide sensitive areas 

inventory infonnation for the current City boundaries. The City's current 

Environmentally Sensitive Areas regulations (Chapter 19.12, Black Diamond 
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Natural Environment 

Lake Sawyer is the fourth largest natural lake in King County at 286 acres with a 

watershed of 13 square miles. Lake Sawyer is considered a "shoreline of the state" 

and is subject to the SMA and the City's Shoreline Master Program. The lake is fed 

by the Rock Creek and Ravensdale Creek drainage systems. Lake Sawyer has 

experienced water quality problems from various sources, including discharge of 

inadequately treated sewage from the decommissioned the City'S sewage treatment 

plant located in the Rock Creek drainage. A lake management plan for Lake Sawyer 

was completed by King County in 2000. The City and King County have conducted 

storrnwater monitoring in the lake's watershed to help identify sources of 

phosphorus. Data collected by volunteer lake monitors indicate that Lake Sawyer is 

low to moderate in primary productivity with very good water quality.5 Ravensdale 

Creek has a disproportionately high discharge to drainage area ratio likely due to a 

high influx of groundwater. Although its drainage area is about half that of Rock 

Creek's drainage area, Ravensdale Creek has a discharge about 3 times greater than 

that of Rock Creek during the dry summer months. The phosphorus concentrations 

in Ravensdale Creek are relatively low during the wet season but exceed those of 

Rock Creek during the dry season when most of the flow is comprised of naturally 

phosphorus rich groundwater. Consequently, Ravensdale Creek contributes about 

half as much phosphorus to Lake Sawyer as Rock Creek. Lake Sawyer is an 

important migration corridor for a late run of coho salmon that pass upstream shortly 

after Christmas. The fish spawn in upper Ravensdale Creek. Lake Sawyer also 

provides year-round recreational fishing for stocked rainbow trout and warm water 

fish. The lake is also used extensively for boating, water-skiing, and other recreation. 

Public access is provided at a boat launch on the northwest side of the lake. An 
undeveloped 168 acre park is located along the southern part of the lake. 

Frog Lake is located in the northwestern part of the planning area at the southeastern 

portion of Lake Sawyer. Frog Lake is approximately 25 acres in size. It is largely a 

forested wetland with an open water area, identified as Wetland 2 by the City or as 

Covington Creek 22 by King County's Interactive Map Folio Sensitive Areas layer. 

As a wetland related to Lake Sawyer, Frog Lake is considered a shoreline of the state 

regulated by the SMA. 

Jones Lake is 23 acres in size with a watershed of740 acres. It is fed by Lawson 

Creek and two other unnamed tributaries, but is a highly groundwater-dependent lake 

that displays a seasonal fluctuation in water level. Jones Lake is classified as a 

dystrophic lake, characterized by relatively high concentrations of acidic organic 

materials in solution. These chemical conditions can reduce the rate or prevent the 

processes of bacterial breakdown that would otherwise recycle nutrients from dead 

5 King County Lake Monitoring Report, Water Year 2004. 
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meet the City's SAO criteria for FWHCAs: 1) Ravensdale Creek and its adjacent 

wetlands; and 2) Black Diamond Lake and its adjacent wetlands (Figure 4-2). The 

City is currently updating its SAO and may revise the criteria for FWHCAs in the 

update process. 

The general habitat types in the Black Diamond area include mixed deciduous and 

unmanaged evergreen forest, areas of regenerating managed forest, wetlands, lakes, 

riparian areas, and creeks. Wetlands, riparian areas, and lakes meeting certain criteria 

are listed as "priority habitats" in the Washington Department of Fish and Wildlife's 
(WDFW's) Priority Habitats and Species (PHS) program. WDFW has compiled 

draft maps of priority habitat areas in the City. 

Wildlife corridors provide a means for wildlife, particularly species that roam widely 

or have large horne ranges, to move freely within and among habitat types. Creeks 

and streams and their associated buffers function as wildlife corridors in urban areas. 

Rock Creek, Ravensdale Creek and the associated riparian habitat, functions as a 

corridor between the upper and lower Soos Creek basin. The Rock Creek corridor 

likely serves as a route to the Green River and upper parts of the Green River 

watershed as well, linking wildlife that use the lower Green River watershed and the 

upper Soos Creek basin. The following list of drainages and the known fish species 

are updated from the Water Resource Inventory Area (WRlA) 9 Fish Distribution 

maps (2000, King County DNR): 

Covington Creek. Coho, cutthroat trout and steelhead are known to inhabit 

Covington Creek. The WRIA 9 Fish Distribution Map indicates that Covington 

Creek also provides good habitat for Chinook salmon, though presence of that 

species has not been verified. 

Lake Sawyer. Covington Creek drains Lake Sawyer, which is fed by Ravensdale and 

Rock Creeks. Lake Sawyer supports populations of cutthroat trout, stee1head, 

largemouth and smallmouth bass, yellow perch, and rainbow trout (WRlA 9 2000 

and WDFW 1991). The lake is impounded by a small dam at the head of Covington 

Creek. The dam has a fish ladder that allows passage of migrating coho. Due to low 

water flows and creekbed infiltration, however, the fish ladder is not typically 

passable until December. This factor limits coho use of the upper watershed, 

including Rock Creek. 

Ravensdale Creek. Ravensdale Creek has significant fisheries value and is known to 

support coho and cutthroat trout. The headwater wetlands are important for 

maintaining perennial flow, as well as maintaining water quality in Rock Creek. 
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Policy NE-5: 

Policy NE-6: 

Policy NE-7: 

Natural Environment 

Within areas highly susceptible to groundwater (aquifer) 

contamination, adopt special protection measures. The special 

protection measures require businesses that use hazardous 

chemicals to have containment facilities to capture potential 

chemical spills, and require the use of best management practices 

for applying pesticides and fertilizers for business residential, and 

recreational uses. 

The special protection measures noted in NE-5 should evaluate and 

defme "high risk" uses and address the siting of such uses in 

sensitive aquifer recharge areas. The protection measures should 

also evaluate and include measures to reduce pollutant loads, 

including phosphorous discharged to Lake Sawyer. 

Require temporary erosion control measures to be installed before 

construction begins and maintenance of those control measures 

through the stabilization of the site following the completion of 

construction to control the quantity of sediment entering surface 

water. 

4.3:3. Critical Area Concepts, Objectives, and Policies 

Critical Area Concepts 
Critical Areas include wetlands, aquifer recharge, fish and wildlife habitat 

conservation areas (FWHCAs), frequently flooded areas, and geologically hazardous 

areas. These features of the natural environment are critical to maintaining local 

environmental quality, quality oflife, and maintaining the City's character. Some of 

the critical areas may present potential development constraints, i.e., floodplains, and 

geologically hazardous areas (including coal mine hazards). 

Critical Area Objectives 
The City will control development in all critical areas through its Critical Areas 

Ordinance (CAO). Those areas designated as posing a hazard to life or property will 

be identified prior to development approvals. Development will not be permitted 

unless detailed technical studies find the hazardous condition can be safely mitigated. 

Monitoring of the CAO should result in periodic updates to assure effectiveness of 

the ordinance. 

Objective NE-2: Implement the Natural Resources Management Plan for the 

Comprehensive Plan planning area. 
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Objective NE-3: Promote preservation offish and wildlife habitats of documented 

threatened and endangered species. 

Critical Area Policies 
Policy NE-8: 

Policy NE-9: 

Policy NE-1 0: 

Policy NE-11: 

Policy NE-12: 

Policy NE-14: 

Policy NE-15: 

Coordinate with King County and the Muckleshoot Indian Tribe in 

the developing natural resources planning for the areas 

surrounding the City. 

Protect sensitive areas from inappropriate land uses, activities, or 

development through continued application of and periodic 

updates to the CAO and development regulations. The City of the 

City will monitor the effectiveness of its CAO and will modify this 

ordinance as necessary, based upon the information gathered 

during monitoring. 

A void disturbance to valuable fish and wildlife habitat through the 

proper location, design, construction, and management of new 

development. 

Minimize disruption of areas in current use by endangered wildlife 

species or by unique wildlife populations. 

Establish an open space network, linking critical habitat areas to 

enhance their ecological value. 

Update and enforce comprehensive regulations pertaining to 

development in critical areas . 

Manage land uses to be compatible with aquifer recharge areas and 

to minimize potential groundwater contamination. 

4.3.4. Air Quality Concepts, Objectives and Policies 

Air Quality Concepts 
Because of the surrounding geographic and climatic characteristics, the City 

experiences prevailing winds, long summer days and higher inland temperatures. 

Although there are no air quality monitoring stations in the planning area, southeast 

King County has a higher ozone pollution concentration than the rest ofthe county. 

City of Black Diamond 
4·26 



Natural Environment 

Air Quality Objectives 
Objective NE-5: Protect the City's air quality by minimizing potential new pollution 

from new and existing sources. Air quality will be considered in 

approving new development. 

Air Quality Policies 
Policy NE-16: 

Policy NE-17: 

Policy NE-18: 

Policy NE-19: 

Adopt local land use planning and development control procedures 

designed to avoid and mitigate adverse cumulative air quality 

impacts prior to project approval and construction. 

Promote infill developments contributing to a better jobs/housing 

balance and greater non-automobile transportation accessibility to 

residents and workers, rather than land consuming and car 
dependent sprawl. 

Discourage wood as a source of heat for residential development in 

low lying areas susceptible to pollution accumulations. 

Conform to the federal and state Clean Air Acts by maintaining 

conformity with the Metropolitan Transportation Plan of the Puget 

Sound Regional Council and by the requirements of the state law 

(WAC 173-420). 

4.3.5. Soils & Geology Concepts, Objectives and Policies 

Soils & Geology Concepts 
The soils and geology of the planning area are glacial in nature. The most common 

soils in the planning area are coarse, well-drained soils often overlying a hardpan of 

more compact material. These coarser soils allow rapid infiltration with little 

pollutant removal ability. Perched water tables are common above hardpan layers 

and lateral movement of this shallow groundwater can be relatively rapid. Hydric 

soils are present in the many wetlands within the planning area. These soils are 

poorly drained and experience frequent saturation. Soil stability and suitability for 

supporting structures varies with soil type and slope across the planning area but in 

general, the soils in the planning area are poorly suited to supporting functioning 

septic systems and provide minimal protection of groundwater from contaminants in 

storm water, septic leachate, chemical spills or other sources of contaminant 

introduction. 
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were important steps towards achieving this objective. The City is also committed to 

meeting its obligation to provide its fair share of affordable housing. Some of the 

City's older housing also meets this objective. 

Commercial 

Existing commercial areas are found in four locations: 

• An area located along both sidcs of SR 169, north of the intersection with 

Roberts Drive; 

• An area located between SR 169 and Railroad Avenue at Baker Street (Black 

Diamond townsite/Old Town); 

• A small area along both sides of Roberts Drive at Morganville, and 

• A commercial cluster at the intersection of Covington-Sawyer Road and 216th 

A venue SE near Lake Sawyer. 

Three of the commercial areas are considered partially developed and encompass a 

mix of small commercial uses. 

Currently, the City does not have a central commercial core. The historical Black 

Diamond townsite commercial area has the famous Black Diamond Bakery and 

restaurant, antique shops, a museum, the post office, Black Diamond Elementary 

School, a ftre station and some highway-oriented commercial uses (automotive repair 

and/or auto parts, restaurant, gas station with small convenience store). Single family 

homes are interspersed within this area, too. The area functions well with a mixed­

use character. The small commercial area at Covington-Sawyer Roadl2l6th Avenue 

SE consists of a small number of lots including a convenience grocery, a restaurant, a 

retail store, an automotive repair business, and some vacant land. 

The commercial frontage along SR 169 contains a mix of commercial uses, including 

an attorney's office, dentist's office, grocery store, material supply, meat market, 

Palmer Coking Coal Company office, the Black Diamond Community Center, a 

church, a sporting goods shop, bakery, and a tavern. Some residential uses are also 

found intermixed in this commercial area. The area is currently developing as a 

typical "commercial strip"-a series of individual structures with individual 

driveways, parking in front of the buildings, little or no vegetation or landscaping, 

and no pedestrian connections between commercial areas. The 1996 Comprehensive 

Plan Map designated this area as Business Park and Light Industrial. Annexation of 

the "north triangle" of the West Annexation Area in 2005 added more Business Park 
and Light Industrial designated land to this area. 

The small commercial area at Morganville encompasses the Dinner House restaurant, 

a small garden nursery, and office uses. 
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Currently, the City has relatively little vacant land designated for commercial use. 

However, commercial uses are also pennitted, and likely to occur, in future Master 

Planned Communities to provide jobs and services for local residents. 

Industrial 
Two areas within the City are currently zoned for industrial use: along the south side 

of Roberts Drive at Morganville, which contains Anesthesia Equipment Supply, the 

City's only industrial use, and office space; and the area west of SR 169, north of 

Roberts Drive. For the past 100 years, the latter area has been used for mineral 

extraction, processing activities, and associated industrial uses (an auto wrecking 

yard, a meat market, fuel supply station, truck and equipment repair facilities and 

several storage warehouses). The area is currently available for redevelopment. 

5.2.3. A New Direction 

The community's vision is for the City to guide and manage growth carefully and 

creatively, in a manner which protects its sensitive areas and treasured places (e.g., 

historical structures and sites) and retains open spaces that fonn the natural beauty of 

the City. Given the abundance of these features throughout the City, future 

development is likely to occur in numerous "villages" separated by these features . 

New development can be accommodated within this framework and landscape. 

Preparation of the Land Use Element considered and identified areas that are 

appropriate for development and those w~ch should be protected as sensitive areas 

and open space. The result is a comprehensive pattern of greenbelts and buffers 

shaped through a variety of policies, regulations, and incentive programs, such as 

transfer of development rights (TDR)-i.e., providing development "credits" for 

constrained or open space areas that can be transferred and used on other, more 

appropriate lands. The program allows property owners to realize much of the value 

of lands that cannot be developed to their full potential because of physical 

constraints. While every square foot ofland has value to the land owners, not every 

square foot has to be built upon to achieve that value. 

5.3. Community Design and Character 

5.3.1. Fundamental Principles: Village with a View 

In the process of developing the comprehensive plan, the community has expressed 

its strong desire that the City preserve forested areas and open spaces, views of Mt. 

Rainier, historical buildings, and a strong sense of community. The City will apply 

several fundamental principles to retain its small town character, as follows: 
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• Retain the natural setting. 

• Defme features and landmarks. 

• Provide mixture of uses and continuity of form. 

• Continue compact fonn and incremental development. 

• Maintain pedestrian scale and orientation. 

• Provide opportunities for casual meeting and socializing. 

5.3.2. Principles of Small-Town Character 

Retain the Natural Setting 

As settlement patterns consume land in the rural landscape, citizens have become 

more aware of the nccd to protect environmentally sensitive areas, forests and open 

spaces. 

Open space occurs in many fonns, including wooded hillsides, open meadows, parks, 

undeveloped lots, school yards, riversides and even cemeteries. In the Black 

Diamond area, the natural setting is not just an accent, but is intended to be integrated 

with the built environment. The retention of open space forms the skeletal 

framework for the village and helps to define the City's neighborhoods. 

The most significant open spaces in the City are those that frame the City to the south 

and west. These open spaces are related to wetlands and previously unusable areas. 

The City's mining origins meant historically there was not pressure to drain or fill 

these areas for agricultural uses . The City is committed to protecting its sensitive 

areas as the basis of the open space network. Retention of sensitive areas and other 

existing open spaces will be the key to ensuring sufficient open space in the future. 

The City will include protected sensitive areas as part of its fonnal open space 

network. This will be achieved through buffers required as part of the Critical Areas 

Ordinance (CAO), by allowing clustered residential development, and by 

implementing the TDR program. New parks will be located to support and connect 

to open space areas. Jones Lake trail will be a key park feature. Parks are targeted 

. for the area just west of the Black Diamond Historical Museum, at the "castle" 

(historical mine entrance), at the trestle (also known as fish pond), and parks south of 

Morgan Street, north of Roberts Drive and in the Black Diamond Lake area. A major 

acquisition is Lake Sawyer Park, consisting of approximately 150 acres at the south 

end of Lake Sawyer. A trail network that relates to natural systems, especially 

wildlife and wetland corridors will be an essential part of the open space network. 
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The Black Diamond Area Open Space Protection Agreement (BDAOSPA), adopted 

in June 2005, represents a significant step toward achievement of the City's vision 

for the establishment of connected open space and recreational facilities within and 

adjacent to the City. Developed as a tool to achieve the open space requirements of 

the BDUGAA, the BDAOSPA provides for over 2,500 acres of open space within 

and adjacent to the City, including the Lake Sawyer Park property and 27 acres of 

property along Ginder Creek just west of SR 169 and south of Robert's Drive. 

Defining Features and Landmarks 

Small towns arise from a time and place (that is, they were located in a specific place 

and developed in a particular period). They usually have distinguishing features and 

landmarks. Some of these features are shared by other small towns, while others are 

unique to the town and often become landmarks. 

Individual characteristics result from the geography of the place; the industries and 

origins of its residents, and many other factors. Landmarks are more specific; they 

are either places or things that help a community become oriented in location and 

time. 

The City'S distinguishing characteristics include its history as a coal mining town and 

traditions associated with that history; views of Mount Rainier; and the geography of 

natural features that defme the southern and western edges of the original townsite. 

Adding to the value of the historical museum in town, elements of history may be 

made visible and tangible through literal and creative reminders located throughout 

the town. For example, the location of underground mine shafts may be identified at 

ground level through painted poles or changes in roadway or sidewalk paving. 

Mixture of Uses and Continuity of Form 

Prior to zoning, the mixture of uses within many small towns was often dictated by 

necessity and function. Limits in transportation frequently meant that there was a 

greater mix of uses within a small area. 

While zoning is a twentieth century creation, most traditional rural towns are based 

on a plan or organizing concept. The "plan" may be as formal as a grid with a town 

green bordered by a grange hall, school, and church. The town may, on the other 

hand, reflect its function as, for example, an agricultural, or mining town. Typically, 

small towns are also characterized by the architecture popular during its periods of 

economic and social growth. This results in continuity in the arrangement and form 

of buildings. 
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The City contains a variety of uses within its corporate limits. Several small 

commercial enterprises exist along SR 169. Another cluster of commercial uses can 

be found along Railroad Avenue. Civic facilities arc scattered among several 

locations. For example, the elementary school occupies a central location on the west 

side of SR 169, while the police station and City Council Chambers are a few blocks 

away on the east side. Although there are several roads that parallel SR 169, the 

lengths of blocks vary. The plan provides an opportunity to take advantage of Old 

Town and Morganville, with their historical significance and cultural potential, and 

to further enhance civic and commercial uses there. 

Continue Compact Form and Incremental Development 

Similar to many other rural towns, the City initially developed as a compact 

community. The Pacific Coast Coal Company built few buildings other than a 

church. The company allowed the miners to build their own modest houses at the 

center of town, on land not expected to be used for mining operations. Those 

businesses locating in town were able to do so because they did not need large 

amounts of land. Since travel was difficult before the automobile, businesses and 

residences were conveniently located near each other to facilitate errands and 

business. As with other older towns, new development often filled in undeveloped 
parcels or extended the existing pattern. Growth was slow as miners built houses to 

meet their own needs. 

Morganville was built on a parcel of land donated to striking miners. The miners 

used land efficiently and their houses were modest. Consequently, the pattern of 

development in Morganville reflects the compact character of the rest of the City. 

Large-scale development can dramatically alter the character of the community. To 
ensure that new large-scale development in the City feels connected to the older 

sections of town, this pan encourages the use of techniques that continue the 

character of compact form and incremental growth. Design guidelines will provide 

methods and examples of how to achieve design continuity and to reinforce the 

identity of the City as a rural community. Connector trails, opens space, forested 

areas, and wildlife corridors will highlight the connection between new, large scale 

development and the existing City. 

Maintaining Pedestrian Scale and Orientation 

Walking was the dominant mode of travel in rural towns. Even if one arrived by 
horse, carriage, or train, in town, one could walk amongst various destinations. Both 

the networks of streets and scale of buildings reflect this pedestrian orientation. A 

fine network, often a grid, served to allow efficient use of the land and gave many 

alternative routes between locations. Structures, particularly commercial ones, were 

located close to the street to attract walk-in customers. Typically, downtown 

City of Black Diamond 
5·10 



Land Use 

commercial districts featured amenities including benches and small parks for 

pedestrians. Boardwalks may have been provided to elevate the pedestrians above 

the mud and debris in the street. Much of the City has a relatively fine network of 

streets that functions well as a pedestrian system, but lacks sidewalks, benches and 

other pedestrian oriented amenities. The newer commercial areas north of Old Town 

do not function well as pedestrian areas. 

Increased traffic in the Old Town commercial area may necessitate the addition of 

sidewalks and other pedestrian facilities. New commercial uses should be designed 

to increase pedestrian orientation by providing a fine-grained circulation network, 

sidewalks, and buildings that focus on the sidewalk environment. New residential 

areas should incorporate site and street design techniques that support walking. 

On-road pedestrian facilities should be augmented by a network of off-road facilities 

including trails that will further connect City residents with the many forested buffers 

and natural areas which contribute to the City's unique rural character. 

Providing Opportunities for Casual Meeting and Socializing 

A town center located close to residential areas can provide opportunities for 

informal socializing. Local residents may go to the bank or pick up a movie. Small 

spaces like a cafe or bakery or park encourage residents to stop for a moment where 

they might meet their neighbors. The Black Diamond Bakery, a favorite local spot, 

attracts visitors as well as residents. The schoolyard may also function as a formal or 

informal meeting place. The City Council Chambers, the grocery store, and at church 

are other places in town where people meet. 

As the City grows to its projected size over time, maintaining a sense of community 

wili be a significant challenge. A strong town center where formal interaction and 

pedestrian activity are encouraged will enable familiarity and community among 

residents. Providing places for active and passive interaction - such as parks, adult 

schools, community centers, and clubs--can also perpetuate the sense of community 

possessed by the City now. The recently acquired Lake Sawyer Park site provides a 

unique opportunity for this important social interaction to be centered on a high quality 

recreational amenity, connected to each of the City's existing!\Ild future large-scale 

development areas by an integrated trail system. Continuing the community bulletin 

boards and lor newsletters will also help. 

New areas for socializing may include a cafe or tavern, community gardens, 

community center, the Lake Sawyer Park site, the Ginder Creek open space area, or a 

lakeside park for swimming. To foster a sense of community and history for old and 

new residents alike, the City could revive the Black Diamond Band, open a 

speakeasy (specialty brew), revive the City's community baseball and soccer teams, 

or create festivals to celebrate the City's history or celebrate nature's bounty. 
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Land Use 

while maintaining a small-town atmosphere in a natural setting and 

meeting the needs of a diverse population. 

Develop and enforce regulations consistent with the character and 

scale of the community and use design guidelines to help shape 
development. 

Overall Development Concept 

The City will develop as a balanced community similar to traditional small towns. 

Principles and guidelines for community design and character will guide 

development to ensure it remains a traditional village community (see Section 5.3 

above). The City will provide a variety of housing types, retail goods and services 
and local and regional employment opportunities. Significant population and 

employment growth are anticipated and encouraged so long as new development is 

consistent with the City's vision for integration of development and open space areas. 

The City will take an aggressive stance to attract new employment opportunities. 

To achieve the desired balance of places for living, working and recreating, new 

residential and Light IndustriallBusiness Park development will be interspersed with 

large areas of active and passive open space as the City grows. 

Active and passive open space will be preserved within the City through the use of 

TDR, acquisition, and dedication. The TDR program is an essential element used to 

preserve the connections between valuable sensitive areas and open space. 

The City now has a strong visual identity with clear edges and gateways defmed by 

its natural setting. Preservation of this identity, gateways and edges should continue, 

and be enhanced. New development in the vicinity of a gateway should strengthen, 

or at least not diminish, these features. This concept has been further implemented 

along the City's northern SR 169 gateway through strict view protection 

requirements on adjacent lands as set forth in the BDAOSPA in 2005. 

The principal elements of the natural system (lakes, creeks, forested hillsides, open 

meadows, and views of Mount Rainier) will be incorporated into a permanent open 

space system that separates individual neighborhoods, preserves critical natural 

functions and provides a visual reminder of the natural landscape. Important 

community design elements should be retained and/or enhanced. 

The small-town atmosphere will be maintained by controlling the scale and character 

of new development, creating pedestrian linkages between the different 
neighborhoods, building on the City'S rich history and encouraging participation in 

City government and special community events. New development should be 
designed to encourage residents to become part of the City's community. 
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Residential Development Concept 

The existing pattern of distinct residential neighborhoods should be continued and 

expanded. While existing neighborhoods may experience some infill, much of the 

City's new residential growth will be directed towards larger tracts, physically 

separated from the existing neighborhoods. The City recognizes that individual lot 

size and density are two important, but different, issues. Whether infill or a new 

development, residential units should be clustered and neighborhoods separated by 

elements of the open space system. Within new development, design of the open 

space system will be a critical issue. Clustering will guarantee permanent open space 

and help to preserve environmental amenities such as creeks, wetlands, and 

significant stands of trees that, in part, give the City its character. 

To encourage clustering, the City will examine potential amendments to the Zoning 

Code to provide incentives for new development that is consistent with appropriate 

design standards. Design guidelines may include concepts such as: 

• Allowing lot size averaging and/or reducing the lot size, as appropriate, while 

maintaining the overall density established by the zoning district (small lot sizes, 

with permanent open space are consistent with a small town); 

• Creating residences that relate to the neighborhood's character; 

• Maintaining, enhancing or replacing existing native vegetation along arterial and 

collector streets; 

• Creating or maintaining substantial vegetative buffers at boundaries of 

neighborhoods; 

• Establishing a significant amount of permanent, common open space; 

• Providing space and facilities for active recreation; 

• Limiting proposed clearing and grading; 

• Respecting the integrity of the character of the site and its natural systems; 

Integrating local cultural or historical elements into the site design; 

• Integrating local architectural components; 

• Screening parking and garages; and 

• Providing incentives to encourage good design such as density increases within 

the site, and/or transfer of density credits to other appropriate sites. 

The lowest residential densities should be applied where environmentally sensitive 

areas warrant limited development densities, as well as in established lower density 
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Reclamation plans should be consistent with the land uses 
indicated on the Future Land Use Map. At the cessation of mineral 
extraction activities, sites should be converted to their long-term 
planned land use 

5.6.7. Community Design and Character Objectives, Policies 
and Concept 

Community Design Objective and Policies 
Objective LU-6: Use development regulations to enhance and protect the overall 

appearance and character of the City. 

Policy LU-46: Retain a sense of place by protecting the community's important 

natural features. 

Policy LU47-48: Old Town should be the primary historical component of the City. 

Policy LU-48: Major entrances into the City should be given symbolic markers 

and landscaping to create a gateway effect. 

Policy LU-49: 

Policy LU-50: 

Policy LU-51: 

Policy LU-52: 

Policy LU-53: 

Parks, schools, churches and other public and semi-public 

buildings should be encouraged to locate on sites to create 

neighborhood landmarks. 

Public buildings should fulfill their role as gathering areas and 

community resources. 

Building design, zoning regulations and design standards should 

provide for buildings of a character and scale appropriate to the 

site, encourage building variety while providing for designs that 

reflect the distinctive local character, historical character, and 

natural features. 

Design standards, building design and site design should provide 

appropriate transitions between dissimilar uses, such as echoing 

design features and graduating building heights and intensities. 

New developments should be designed to incorporate features to 

encourage alternative travel modes, such as biking, walking, and 

transit. 
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Community Design Concept 
What is desired is the "chance to live in a real human settlement with a sense of place 

and sense of belonging." (Arendt, 1994 Rural By Design) 

Community character relates to the types of land uses found in the comprehensive 

plan. While land use designations describe the dominant uses and overall function of 

areas in the City, character designations describe the look and feel of different parts 

of the City. In general, character may be more important than the specific uses, 

activities, and building types. The character designations describe: key design 

elements, mixture of uses, related activities and intensities of development. The key 

design element discusses the relation of the built and natural environment, and 

building features. The mixture of uses, related activities, and intensities describe the 

scale and character of a land use. 

Traditional "zoning" concerns, including density and setbacks, must be balanced with 

the intent of the character designations to encourage development that achieves both 

the described function and character of the respective area. 

tlUmited" Residential 

Key Design Element: This development pattern, generally found in areas subject to 

significant environmental constraints and open space protection, will reflect the 

informal rural development typical of many portions of the City. Subdivisions and 

short plats should provide interconnected streets. Development is encouraged to 

promote a variety of individual dwelling designs and is discouraged from using 

walled planned residential techniques common in other portions of King County. 

Mixture of Uses, Related Activities, and Intensities of Development: This area is 

reserved for residential uses. Accessory units may be built on single lots provided 

they are significantly secondary to the main use. 

Village Residential 

Key Design Element: The primary design element will be consistency with existing 

historical development. Some areas may be subject to historic preservation 

guidelines, while others may have general guidelines that promote the incorporation 

of historical design features in new development. The development will be 

predominantly compact single-family buildings with pitched roofs. Structures will be 

located towards the street edge and generally have building design features such as 

front porches and overhanging eaves. 

Mixture of Uses, Related Activities, and Intensities of Development: Some mixture of 

small scale retail and professional office will be included with residential uses. 

Commercial buildings will generally take similar forms to or usc residential 
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Industrial and Light Industrial/Business Park 

Key Design Element: Industrial uses would be substantially buffered and screened 

from nearby uses. In addition, industrial uses would be subject to perfonnance 

standards with respect to noise, dust, and light emissions. 

Light industriallbusiness park uses would incorporate buffering and high landscaping 

as a part of stringent site design and to provide a corporate campus setting. These 

uses may serve as a transition from industrial or other less intense uses. 

Mixture of Uses, Related Activities and Intensities of Development: Retail and 

residential uses are not allowed in industrial areas. Light IndustriallBusiness Parks 

may have a food service and some limited personal services (e.g., sandwich shop, 
travel agent) available. Office buildings would be encouraged to be multi-story to 

retain greater open areas around the buildings. 

5.6.B. Historic Preservation Objective, Policies and Concept 

Historic Preservation Objective and Policies 

Objective LU-7: Maintain those historical qualities in the environment that bring 

value to the community. 

Policy LU-54: 

Policy LU-55: 

Policy LU-56: 

Policy LU-57: 

Policy LU-58: 

City of Black Diamond 

The City should provide reasonable flexibility in applying 

development requirements and building codes to encourage the 

preservation and rehabilitation of historically and culturally 

valuable buildings and sites. Explore alternatives to the demolition 

of structures and sites that are historically significant or otherwise 

deemed eligible for the local, state, or national registers to 

accommodate private or public sector development proposals. 

Historically and culturally significant buildings should be 

protected from demolition or inappropriate exterior modification. 

Place new structures, circulation, and utility systems in such a way 

as to minimize the alteration of the historical character of the 
City's landscape. 

Expand the existing historical district to the southern edge of Jones 

Lake Road and SR 169 to provide a southern "gateway" to the 

City. 

Adopt and enforce design guidelines for the areas with historical 

character. 
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7.2.3. Level of Service Standards 

Based on the City Council's recommendations, this plan identifies a LOS standard of 

LOS D for intersections along State Route (SR) 169 and LOS C for all other arterials 

and collectors throughout the City. Setting different LOS standards for specific areas 

is a common practice that accounts for the function and use of the roadways into the 

acceptable operating conditions. 

The City also recognizes how intersection control (i.e., traffic signals, roundabouts, 

and stop signs) defines LOS. For two-way and one-way stop-controlled intersections, 

the LOS is defined by the amount of time vehicles are waiting at the stop sign. 

Although a substantial volume of traffic can proceed through the intersection without 

any delays, a small volume at the stop sign can incur delays that would exceed 

LOS C or LOS D. To avoid mitigation that would only serve a small volume of 

traffic, the City allows two-way and one-way stop-controlled intersections to operate 

worse than the LOS standards. However, the City requires that these instances be 

thoroughly analyzed from the operational and safety perspectives and the City will 

individually evaluate these situations to determine when mitigation is appropriate. 

These LOS standards are higher than other cities in the area. For example, the City of 

Covington adopted a LOS E standard and Maple Valley generally uses LOS D, 

except along Maple Valley Highway (SR 169), Kent-Kangley Road, and Witte Road 

where the LOS standard is lowered to LOS E. The highcr LOS standards indicate the 

City'S desire to avoid congestion and the willingness to identify and fund future 

transportation improvements. If expected funding for improvements to meet future 

transportation needs is found to be inadequate, then the City may pursue one of the 

following options: 

• Lower the LOS standards to LOS D, E, or F for the system for portions of the 

system that cannot be improved without significant expenditure. 

• Revise the City'S current land use plan to reduce density or intensity of 

development that will "fit" with the planned transportation system; or 

• Phase or restrict development to allow more time for the necessary LOS-driven 

transportation improvements to be completed by the development community 

and/or responsible agency or jurisdiction(s). 

7.2.4. Level of Service Methodology 

The City has established specific methods to calculate the LOS for evaluating the 

performance of the roadway intersections and transit service and facilities. This 

section describes those methods. 

__________________________ ~I ~ I~--------------------------_ 
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Policy T-9 

Goal T-2: 

Transportation 

2. Promote transit by developing design standards that provide 

accessibility through bus pullouts, pedestrian access to bus stops 

and bus shelters; and, 

3. Seek to complete its sidewalk system and pursue development of 

a network of off-road facilities for non-motorized travel. 

4. Cooperate in regional efforts in exploring the feasibility of DMU 

service to southeast King County. 

"Old Town" Parking Policy: 

Encourage the construction of additional parking in the historic "Old 

Town" area of Black Diamond, both within the public right-of-way 

and in off-street lots. 

The City recognizes that parking in the "Old Town" area of Black 

Diamond is essential to the continued growth and prosperity of the 

businesses in this area of the City. Therefore, the City will promote 

the addition of parking spaces in the "Old Town", possibly to include 

the use of a Local Improvement District to fund these parking 

improvements. 

Provide a transportation system that preserves the "small town" 
character of the City and minimizes the environmental impact to 
criUcal areas. 

Road Character and Right-of-Way Policies 

Policies contained in this subsection promote the unique "small town" characteristics 

of Black Diamond and address issues regarding land use development emphasizing 

desired locations for development throughout the City of Black Diamond. These 

policies also address the City's view on right-of-way issues. 

Policy T-1 0 "Small Town" Character Policy: 

Enhance the "small town" character that the City currently possesses. 

This can be done by the following: 

7. Discourage widening ofSR 169 to a four or five lane facility 

thus creating a "thoroughfare" that will tend to divide the City; 

8. Encourage landscaping, parkway trees, and compatible 

architechlre in the design and construction of roadways, 
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Frog Lake, and Lake Sawyer. Proper construction practices, especially with regard to 

erosion control, shall be required. Zoning regulations, construction, and development 

standards should allow for low impact development measures. 

Development regulations should encourage ways to provide stormwater cleansing 

and infiltration. The loss of current biofiltration opportunities in roadside ditches 

should be replaced as ditches are replaced with pipes. The City should be prepared to 

respond to new federal or state requirements, which may require the treatment of 

stormwater releases. The City should encourage the potential for regional detention 

facilities where development was not built with drainage facilities. Dual use of storm 

drainage facilities for open space/recreation uses is encouraged where feasible. The 

overall Storm Drainage Plan must balance the needs of an urban community and the 

natural drainage system, which provides significant fish and wildlife habitat. 

Storm Drainage System Objective and Policies 

Objective CF-11 : Manage the quality of stormwater runoff to protect public health 

and safety, surface and groundwater quality, and the natural drainage 

systems. 

Policy CF-40: Complete the Storm Drainage Plan that addresses both quantity and 

water quality concerns, and complies with NPDES Phase II 

permitting requirements. 

Policy CF-41 : Design storm drain lines or pathways to minimize potential erosion 

and sedimentation, discourage significant vegetation clearing, and 

preserve the natural drainage systems such as rivers, streams, lakes, 

and wetlands. 

Policy CF-42: Development regulations should encourage the reduction of 

impervious surface and retention of natural vegetation. 

Policy CF-43: Ensure that the storm drainage facilities necessary to support 

construction activities and long-term development are adequate to 

serve the development at the time construction begins and when the 

development is available for occupancy and use. 

Policy CF-44: Design new development to allow for efficient and economical 

provision of storm drainage facilities, and require new development 

to pay its fair share of providing service. 

Policy CF-45: The City of Black Diamond Stormwater Utility shall be responsible 

for implementing the Storm Drainage Plan. 
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• Comprehensive Stormwater Management and Programs 

• Detailed mapping and inventory of the stormwater systems 

• Capital Project Planning will propose stonnwater project concepts to minimize 

the environmental impacts of stormwater, minimize maintenance, and protect 

public and private property from stonn runoff. 

Capital Planning 

A capital improvement plan is under development as part of the comprehensive 

storm water planning. The projects that are needed to serve growth will be included 

in the City's capital planning just as recognition of the future facility. However, the 

projects supporting future development will not be included as City-funded projects. 

It is expected that each developer will provide for stonnwater treatment and detention 

as needed for its projects. Given that much of the City will be developing as MPDs, 

the City preference for regional storm facilities can be coordinated with the 
developers through the permitting and development approval process. The majority 

of the projects listed in the Capital Improvement Plan are maintenance projects 

replacing old, rusted out culverts. 

The City is investigating opportunities where regional storm facilities serving the 

new MPDs could provide a stonn treatment or detention benefit to areas of the City 

that are already developed. If such a project is identified, this will be incorporated 

into the City of Black Diamond Comprehensive Plan during the next update. 

other Plans and Requirements 

The King County Stormwater Management Soos Creek Basin Plan recommended 

two water quality enhancement projects for inclusion in the 6-year Capital 

Improvement Plan. The projects listed in this plan are now outdated as the John 

Henry Mine has very limited activity, and there are no longer are any livestock in the 

Jones Lake area. 

Lake Sawyer Total Maximum Daily Load Restrictions (Department of Ecology 

Requirements to clean up a water body): The City will need to consider various 

measures through capital planning, policy development, coordination with Soos 

Creek Water and Sewer District, and development of designed and constmcted 

facilities to reduce phosphorous loading into Lake Sawyer. Part of the solution to the 

phosphorous loading into Lake Sawyer will be the elimination of septic systems 
around Lake Sawyer and the education of homeowners. 
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IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION I 

TOWARD RESPONSIBLE 
DEVELOPMENT, et aI., 

v. 

Appellants, 

CITY OF BLACK DIAMOND, et aI., 

STATE OF WASHINGTON 

COUNTY OF KING 

Respondents. 
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OF SERVICE 

I, ANNE BRICKLIN, under penalty of perjury under the laws of 

the State of Washington, declare as follows: ~ 
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I am the legal assistant for Bricklin & Newman, LLP, attorneys fof:? 
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appellants herein. On the date and in the manner indicated below, cib 
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caused the Opening Brief of Toward Responsible Development to be 

served on: 

Michael R. Kenyon - mike@kenyondisend.com 
Bob C. Sterbank - bob@kenyondisend.com 
Margaret Starkey - margaret@kenyondisend.com 
Kenyon Disend, PLLC 
11 Front Street South 
Issaquah, WA 98027-3820 
(Attorneys for City of Black Diamond) 

[X] By United States Mail 
[ ] By Legal Messenger 
[ ] By Facsimile 
[ ] By Federal Express/Express Mail 
[ ] By E-Mail 

Nancy Bainbridge Rogers - nrogers@cairncross.com 
Cairncross & Hempelmann, P .S. 
524 Second Avenue, Suite 500 
Seattle, WA 98104-2323 
(Attorneys for BD Lawson Partners, LP and BD Village Partners, LP) 

[X] By United States Mail 
[ ] By Legal Messenger 
[ ] By Facsimile 
[ ] By Federal Express/Express Mail 
[ ] By E-Mail 
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Jeffrey B. Taraday - jeff@lighthouselawgroup.com 
Lighthouse Law Group 
1100 Dexter Avenue N., Suite 100 
Seattle, WA 98109 
(Attorneys for City of Maple Valley) 

[X] By United States Mail 
[ ] By Legal Messenger 
[ ] By Facsimile 
[ ] By Federal Express/Express Mail 
[] By E-Mail 
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DATED this L day of / 4~ , 2013, at Seattle, 

Washington. 

=tfL~. 
ANNE BRICK'tiii= ~ 
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