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Sudeshkumar Kothari 
Coyote Ridge Corrections Center 
1301 N Ephrata Ave 
PO Box 769 

f_ 'fHI 81 II+- 3/J~:M 1Lf 
I I 1- fo.je-S 

Connell, WA 99326 

Re: State v. Kothari, No. 69564-9-I 

Dear Mr. Kothari: 

The Court of Appeals filed an opinion in your case on March 17. That opinion is 
enclosed. Unfortunately, the Court affirmed your conviction. 

I have carefully reviewed the Court's opinion. First, the Court rejected the 
argument I made in the opening brief because in the time since I filed the brief, another 
decision, State v. Moore, has already decided the issue against us. Next, the Court 
addressed the arguments you made in your Statement of Additional Grounds for Review. 

I regret to conclude that the Court of Appeals has legal and factual justifications to 
support its decision. Therefore, I will not ask the panel of judges to reconsider its 
decision. However, you may file your own motion to reconsider the court's decision, if 
you feel that the court has overlooked or is mistaken about an important point of fact or 
law. If you plan to do so, you must file the motion within 20 days of the date of the 
court's opinion. The motion must be filed with the Clerk of the Court of Appeals in 
Seattle (Division One). 



Also, I do not think that the court's opinion presents grounds for review by the 
Washington Supreme Court. Thus, I do not plan to file a petition for review by that court. 
However, you may ask the Supreme Court to review your case, if you wish. If you want 
that court to review your case, you must file a "petition for discretionary review," stating 
an appropriate basis for review. The Supreme Court does not have to hear your case. 
Typically, the Supreme Court hears only cases where the Court of Appeals ruling 
conflicts with a Supreme Court ruling or a ruling of another division of the Court of 
Appeals, or if a unique issue of law is involved. If you wish to appeal to the Supreme 
Court, you must file your petition for discretionary review within 30 days of the enclosed 
opmwn. 

That petition should also be filed with the Court of Appeals in Seattle. You do 
not have to file a motion for reconsideration first, but can go right to the petition for 
discretionary review if you want. If you plan to pursue this matter to federal court, you 
must first file a petition for discretionary review. If you do nothing, the the Court will 
issue its mandate and the decision will become final. 

This is a lot of information. Please call if you have questions about the process of 
filing a motion for reconsideration or petition for review or would like a sample form. 
Our toll free # is 1-877-710-5111. You will hear a beep and you must enter the 
authorization code (1908) to complete the call. I am usually in the office between 9 and 
12 a.m. and between 1 and 4 p.m., Monday through Friday. 

Sincerely, 

/~~ 
Jennifer J. Sweigert 
Attorney at Law 

Enclosure: Court of Appeals Opinion 



RICHARD D. JOHNSON. 
Court Administrator/Clerk 

March 17, 2014 

Jennifer J Sweigert 
Nielsen Broman & Koch PLLC 
1908 E Madison St 
Seattle, WA, 98122-2842 
SweigertJ @nwattorn ey. net 

Dennis John McCurdy 
King County Prosecutor's Office 
516 3rd Ave Ste W554 
Seattle, WA, 98104-2362 
dennis.mccurdy@kingcounty.gov 

CASE#: 69564-9-1 

The Court of Appeals 
of the 

State ofWashington 
Seattle 

Prosecuting Atty King County 
King Co Pros/App Unit Supervisor 
W554 King County Courthouse 
516 Third Avenue 
Seattle, WA, 98104 
paoappellateunitmail@kingcounty.gov 

Nielsen Broman Koch Pile 
Attorney at Law 
1908 E Madison St 
Seattle, WA, 98122 
Sloanej@nwattorney.net 

State of Washington, Respondent v. Sudeshkumar S. Kothari, Appellant 
King County, Cause No. 11-1-07116-9 SEA 

Counsel: 

DIVISION I 
One Union Square 

600 University Street 
98101-4170 

(206) 464-7750 
TOO: (206) 587-5505 

Enclosed is a copy of the opinion filed in the above-referenced appeal which states in part: 

"Affirmed." 

Counsel may file a motion for reconsideration within 20 days of filing this opinion pursuant to RAP 
12.4(b). If counsel does not wish to file a motion for reconsideration but does wish to seek review by 
the Supreme Court, RAP 13.4(a) provides that if no motion for reconsideration is made, a petition for 
review must be filed in this court within 30 days. 

In accordance with RAP 14.4(a), a claim for costs by the prevailing party must be supported by a cost 
bill filed and served within ten days after the filing of this opinion, or claim for costs will be deemed 
waived. 

Should counsel desire the opinion to be published by the Reporter of Decisions, a motion to publish 
should be served and filed within 20 days of the date of filing the opinion, as provided by RAP 12.3 (e). 

Sincerely, 

~~ 
Richard D. Johnson 
Court Administrator/Clerk 

Enclosure 

c: The Honorable Mariane Spearman 
Sudeshkumar S. Kothari 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, ) 
) No. 69564-9-1 ""-> CJ 
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SUDESHKUMAR S. KOTHARI, ) 

_p. 
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) .. C)Ul 

U1 -tc..-:~ 

Appellant. ) FILED: March 17, 2014 N 0-
Z:< 

GROSSE, J. - Sudeshkumar Kothari appeals his convictions for first degree 

burglary-domestic violence, second degree assault-domestic violence, and 

misdemeanor violation of a court order, arguing that the trial court erred in instructing 

the jury that it had a "duty to return a verdict of guilty" if it found all the elements of the 

offense beyond a reasonable doubt. This argument is contrary to controlling authority. 

State v. Ryan Moore,_ Wn. App. _, 318 P.3d 296 (2014) and the cases cited therein. 

In his statement of additional grounds, Kothari challenges the sufficiency of the 

evidence. Kothari's arguments amount to an attack on the credibility of the witnesses at 

trial, including the victim. But we do not disturb credibility determinations on appeal.1 

Kothari also contends that he was denied his right to represent himself and that 

he was coerced into accepting counsel. The federal and state constitutions guarantee a 

defendant the right to self-representation.2 To exercise the right, the defendant must 

make an unequivocal, knowing, intelligent, and timely request. A trial court's denial of a 

1 State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990). 
2 U.S. CONST. amends. VI, XIV; WASH. CONST. art. I, § 22; see also Faretta v. California, 
422 U.S. 806, 828-29, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). 
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request for self-representation is reviewed for abuse of discretion.3 The court engaged 

Kothari in a colloquy and ultimately determined that Kothari's request was equivocal. 

Here, Kothari only wanted to proceed prose if he could use the services of his counsel. 

The court informed Kothari that he did not have a legal right to stand-by counsel. A 

decision to offer stand-by counsel wduld be made at the court's discretion only after 

Kothari made his decision to proceed pro se, recognizing that he might not receive 

stand-by counsel. Kothari told the court that he wanted to proceed pro se but that he 

was doing it "under duress." This was equivocal. Under these circumstances, the trial 

court did not abuse its discretion in denying Kothari the right to proceed pro se. 

Kothari also complains that the court erred in denying his motion ~or a new trial 

on grounds of ineffective assistance of counsel. Counsel was appointed to represent 

Kothari in his motion for a new trial because he challenged his trial counsel's 

performance. The trial court received an affidavit from Kothari's trial counsel and the 

court considered oral and written arguments. The trial court denied the motion. 

To prevail on a claim of ineffective assistance of counsel, a defendant must show 

that his counsel's performance fell below an objective standard of reasonableness and 

that this deficient performance prejudiced his trial.4 Both prongs must be satisfied. 

There is a strong presumption of effective representation of counsel and the defendant 

must show that there was no legitimate strategic or tactical reason for the challenged 

conduct.5 

3 State v. Breedlove, 79 Wn. App. 101, 106, 900 P.2d 586 (1995). 
4 Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 l. Ed. 2d 674 
~1984); State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995). 

McFarland, 127 Wn.2d at 336. 

2 
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On appeal, Kothari asserts his trial counsel was ineffective because counsel 

failed to advise Kothari that he could not assert self-defense. A criminal defendant is 

entitled to have the trial court instruct upon his or her theory of the case so long as there 

is evidence to support that theory. 6 Here, there was no such evidence. Moreover, prior 

to the trial starting, Kothari's counsel clearly stated that self-defense was not available 

because of the alleged unlawful entry. Kothari entered his ex-wife's home in 

contravention of a restraining order and committed an assault by repeatedly (some 25 

to 30 times) giving the victim electric shocks from a runt (similar to a taser) device. 

Kothari m·aintained that he did this in self-defense. Kothari's teenage daughter was at 

home at the time of the assault and witnessed Kothari repeatedly jabbing her mother 

with an object that looked like a taser. The daughter witnessed several blue sparks 

coming from her mother as Kothari continued to shove the implement against her 

mother while the mother was lying on the floor. There was no evidence that supported 

such an instruction other than Kothari's self-serving statements. 7 Kothari was not 

entitled to a self-defense instruction. 

Kothari also claims that he was never informed of his right to not take the stand. 

Throughout the trial there are numerous instances that indicate Kothari's desire to 

testify, to tell his side of the story. Kothari argues here, as he did below, that had he 

known self-defense was not available to him, he would not have taken the stand. 

Whether or not Kothari testified in this instance had no bearing on the outcome of the 

case, as the evidence was overwhelming that Kothari entered the home in violation of a 

protection order and assaulted his ex-wife. 

6 State v. Hughes, 106 Wn.2d 176, 191, 721 P.2d 902 (1986). 
7 State v. Calvin, _Wn. App. __ , 316 P.3d 496 (2013). 

3 
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Kothari's claims of prosecutorial misconduct are baseless. The essence of 

Kothari's argument seems to be that misconduct occurred because the prosecutor 

called the victim and witnesses to the stand knowing the statements were false. 

Likewise, Kothari's claims of bias on the part of the trial judge are without merit. These 

generalized and unsupported claims of judicial bias do not merit review. 

Affirmed. 

WE CONCUR: 

' 

4 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 
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STATE OF WASHINGTON, Case No. 11-1-07116-9 SEA 
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Plaintiff, 
DEFENSE MOTION TO CONTINUE 

v. 1~ u v'-",1v v.l u" ,. "· r lKL:> 1 1 K1AL 

SUDESHKUMAR KOTHARI, 

Defendant. 

DEFENSE COUNSEL'S MOTION TO CONTINUE TRIAL DATE ON 10/2112011 

COMES NOW, Leona A. Thomas, counsel for defendant, Sudeshkumar Kothari, and 

moves the court for an order to continue the trial date in this matter to a specified date. This motion 

is being made by defense counsel over the objection of defendant, Sudeshkumar Kothari. 

This motion is made pursuant to Cr 3.3 (f)(2), Article I Sections 3, 9 and 22 of the 

Washington State Constitution, and the Fifth, Sixth and Fourteenth Amendments to the United 

States Constitution. This motion is made based upon the declaration of counsel and the record and 

-1-

The Defender Association 
8! 0 Third Avenue, Suite 800 

Seattle, Washington 98! 04 
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file herein. 

DATED this 20th day of October, 2011. 

Respectfully Submitted, 

LEONA A. THOMAS; 16449 
Attorney for defendant 

DECLARATION OF DEFENSE COUNSEL 

1: I am the attorney of record for Sudeshh.Llmar Kothari. Mr. Kothari is currently charged 

wit one count o 

(torture) and Misdemeanor Violation of a Court Order, all with a Domestic Violence 

designation. The Burglary in the First Degree and Assault in the Second Degree are also 

charged as being within sight or sound of a minor child-the defendant's daughter. 

2. As currently charged, the standard range on the Burglary in the First Degree with the 

assault in the second degree as a companion count, would be 26 to 34 months. 

3. I received the case on July 20, 2011, prior to the August 2, 2011 arraignment. Mr. 

Kothari signed a speedy trial waiver at the first casescheduling (August 17, 2011), when 

the State gave notice that the State intended to amend to Attempted Murder. The 

standard range for an attempted murder is obviously significantly higher than that for 

burglary in the first degree. 

4. Before the case was set for trial, I prepared an investigation referral and was able to get an 

investigator assigned to the case. 

-2-
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5. At the second case-scheduling, September 13th, the case was set for trial within the 

current expiration date of November 12. At the time of the trial setting on the thirteenth 

of September, defense counsel noted that she had scheduled vacation November 7, 2011 

through November 13, 2011. The expiration date is Sunday the 13th of November, which 

makes the effective expiration date, Monday, the 14th ofNovember. 

6. The State gave notice in its omnibus application dated August 16, 2011, that it would 

amend to Attempted Murder and add a history of Domestic Violence as an aggravator. 

7. My investigator has contacted the manufacturing representative associated with this 

particular model of taser. 

8. My investigator has suggested that my office purchase a duplicate of the Taser already in 

evidence. I have not applied for these purchase monies through the Office of Public 

Defense. This would allow one or more potential experts to examine the kind of taser 

said to have been used by Mr. Kothari "to torture" his wife. 

9. My investigator has contacted a potential expert at the University of Washington who 

would examine the taser in evidence or the same model oftaser. The expe1i would assist 

defense in detennining if this taser could induce a hemi an-hythrnia which might induce a 

hemi attack and kill the alleged victim. This appears to be the basis for the State saying 

that the prosecutor will amend to Attempted Murder if Mr. Kothari proceeds to trial on 

this case. The expert might be able to assist defense counsel in determining if the taser 

25 could be used to torture someone, \Vhich is how the State has alleged the Assault in the 

26 Second Degree. 

27 

28 

29 
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10. The defense investigator has attempted to contact the members of the Mercer Island 

Police force who responded to this incident and investigated this case. The investigator 

had some difficulty navigating the phone system and e-mail for the Mercer Island Police. 

She was finally able to get first names for officers and to contact them. The response thus 

far is that the Mercer Island Police officers' practice is to have the prosecutor present for 

interviews. 

11. My investigator has done other investigative tasks on this case, at my request. 

12. I have met with my client's family, who live in England. I have also talked to one 

member by telephone. 

13. My paralegal has contacted my client's family law attorney. The divorce file consists of 

thousands of pages. The family law attorney's fi1m has told my paralegal that they will 

not photocopy the file for me. I may not need the entire file. However, I believe that I 

may need transcripts, depositions and interrogatories which bear on Mr. Kothari never 

having harmed his wife in the past. On infmmation and belief, I have the impression that 

Mrs. Kothari was impeached on the witness stand on a number of points-including the 

fact that Mr. Kothari never hmmed her in the past despite false accusations of abuse. 

These impeachment materials in the hands of others have bearing on the Domestic 

Violence Aggravator that the State says it will allege. 

14. I have spent hours helping Mr. Kothari file and serve he dissolution appeal. This includes 

training my paralegal in tasks basic to civil practice. 

-4-
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15. I am also given the task of reading Mr. Kothari's appeal in time for him to file it with the 

Court of Appeals. At this point, the appeal will run two to three hundred written pages. 

16. I have asked for legal research assistance regarding certain potential defenses. I have· 

received back resource materials but have yet to read and assimilate these materials for 

trial. 

17. I have not been able to research the issue oflesser included offenses for this set of 

charges. I have not researched lesser included cl;large(s) for Attempted Murder for this 

case. 

18. My paralegal redacted discovery and sent it to assigned Deputy Prosecuting Attorney 

Jason Simmons. We have not received back the discovery, despite my verbal reminder to 

Mr. Simmons, to please do so. 

19. The basis for the Felony Violation of a Court Order appears to stem from a portion of the 

dissolution decree. I have not had an opportunity to research, and potentially to brief this 

lSSUe. 

20. I have worked well over thirty hours on this case since I received it in August. 

21. Due to the complexity ofthe legal and factual issues in the case, I cmmot provide 

effective assistance of counsel to Mr. Kothari, if forced to meet a trial date ofNovember 

1, 2011. I seek a continuance of the trial date over my client's objections. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
24 WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE BEST OF 
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MY KNOWLEDGE. 

Seattle, Washington; October 20, 2011 
DECLARANT LEONA A. THOMAS; 
WSBN 16449 
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RlCHARD D. JOHNSON, 
Court Administrator/Clerk 

March 31, 2014 

Jennifer J Sweigert 
Nielsen Broman & Koch PLLC 
1908 E Madison St 
Seattle, WA, 98122-2842 
SweigertJ@nwattorney. net 

Dennis John McCurdy 
King County Prosecutor's Office 
516 3rd Ave Ste W554 
Seattle, WA, 98104-2362 
dennis.mccurdy@kingcounty.gov 

Prosecuting Atty King County 
King Co Pros/App Unit Supervisor 
W554 King County Courthouse 
516 Third Avenue 
Seattle, WA, 98104 
paoappellateunitmail@kingcounty.gov 

CASE #: 69564-9-1 

The Court of Appeals 
of the 

State of Washington 

Sudeshkumar S. Kothari 
DOC# 362420 
Coyote Ridge Carr Center 
PO Box 769 
Connell, WA, 99326 

Nielsen Broman Koch Pile 
Attorney at Law 
1908 E Madison St 
Seattle, WA, 98122 
Sloanej@nwattorney.net 

State of Washington. Respondent v. Sudeshkumar S. Kothari, Appellant 

Counsel: 

DIVISION I 
One Union Square 

600 University Street 
Seattle, WA 
98101-4170 

(206) 464-7750 
TDD: (206) 587-5505 

Enclosed please find a copy of the Order Denying Motion For Reconsideration entered in the above 
case. 

Within 30 days after the order is filed, the opinion of the Court of Appeals will become final unless, in 
accordance with RAP 13.4, counsel files a petition for review in this court. The content of a petition 
should contain a "direct and concise statement of the reason why review should be accepted under 
one or more of the tests established in [RAP 13.4](b), with argument." RAP 13.4(c)(7). 

In the event a petition for review is filed, opposing counsel may file with the Clerk of the Supreme 
Court an answer to the petition within 30 days after the petition is served. 

Sincerely, 

fdliP-
Richard D. Johnson 
Court Administrator/Clerk 

LAM 

Enclosure 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

STATE OF WASHINGTON, 

Respondent, 

v. 

SUDESHKUMAR S. KOTHARI, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

------------~A~PP~e~ll=a~nt~·------) 

ORDER DENYING MOTION 
FOR RECONSIDERATION 

The appellant, Sudeshkumar Kothari, has filed a motion for 

reconsideration herein. The court has taken the matter under consideration and 

has determined that the motion for reconsideration should be denied. 

Now, therefore, it is hereby 

ORDERED that the motion for reconsideration is denied. 

Done this 3\s'+ day of ff\o.\'CYl 12014. 

FOR THE COURT: 

"'-3 C".) 
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Court Administrator/Clerk 

March 31, 2014 

Jennifer J Sweigert 
Nielsen Broman & Koch PLLC 
1908 E Madison St 
Seattle, WA, 98122-2842 
SweigertJ@nwattorney.net 

Dennis John McCurdy 
King County Prosecutor's Office 
516 3rd Ave Ste W554 
Seattle, WA, 98104-2362 
dennis.mccurdy@kingcounty.gov 

Prosecuting Atty King County 
King Co Pros/App Unit Supervisor 
W554 King County Courthouse 
516 Third Avenue 

The Court of Appeals 
of the 

State of Washington 

Sudeshkumar S. Kothari .,.---· 
DOC# 362420 
Coyote Ridge Corr Center 
PO Box 769 
Connell, WA, 99326 

Nielsen Broman Koch Pile 
Attorney at Law 
1908 E Madison St 
Seattle, WA, 98122 
Sloanej@nwattorney.net 

Seattle, WA, 98104 
paoappellateunitmail@kingcounty.gov 

CASE #: 69564-9-1 
State of Washington, Respondent v. Sudeshkumar S. Kothari, Appellant 

Counsel: 

DIVISION I 
One Union Square 

600 University Street 
Seattle, WA 
98101-4170 

(206) 464-77 50 
TDD: (206) 587-5505 

Enclosed please find a copy of the Order Denying Motion For Clarification Of Court Rulings 
entered by this court in the above case today. 

Sincerely, 

f;t%/i~ 
Richard D. Johnson 
Court Administrator/Clerk 

LAM 

enclosure 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

STATE OF WASHINGTON, 

Respondent, 

V. 

SUDESHKUMAR S. KOTHARI, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 69564-9-1 

ORDER DENYING MOTION 
FOR CLARIFICATION OF 
COURT RULINGS 

The appellant, Sudeshkumar Kothari, has filed a motion requesting 

clarification of this court's rulings dated February 20, 2014 and March 7, 2014. 

The court has taken the matter under consideration and has determined that the 

motion should be denied. 

Now, therefore, it is hereby 

ORDERED that the motion requesting clarification of this court's rulings is 

denied. "' c::;:) 

Done this3\S1-day of \\\oS'Ch , 2014. 
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AP~EA-LS COURT j)JI}t5tO;J 
--~---------------- I 

STATE OF WASHINGTON 

~tA-lE- oF W {tc;;HifJ 6 To,-J 
R es f 0 rl de'\ t- I!etitiemer-

v. 
S,uDFSHtWM/h( J. KoTuA~I 

4??~\\a..(\t -Defendant-

deposited the foregoing [list document/s]: 

Case No. 

DECLARATION OF MAILING 

[name], declare that, on 3(d o/tl-{ 
I I 

[date], I 

1;t1oTto;J '/o S'I!T-Y ~,.-; Rc.ccAJS;D£tt<. CDl-JR-T'J Ofl(l)!CJ,J 
VI C(.. C< ~t .J 

l)ft7ED ,0 tl-RCn 11-, ~~ IL{ 'MA-7 8£rt2r1-'fJ ftc_ TAJAL fflfk{j) {;JTtf,V 7; 
or a copy thereof, in the internal' mail system of U) (t- '1 7 5 

~ i VIW a..L.·o.__ • 

CD YDt£_ f? I D fi])£_ U::J.< R.E.. CTt o ,J CE/JJe /( CorJ tV t=: L L.. [name of institution] 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and conect. 

DATED at (d;Jr}£LL
1 

LJMifttJ:!., "70/ [city, STATE] 

on this J-~ day of _;V( o..lch , 20 (if. 

Declaration of Mailing - Page 1 of 1 


