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A. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR. 

Where Appellants Hyde and Brooke served the summons and 

complaint on the City Human Resources Director instead of the statutorily 

designated Mayor or City Clerk, the trial court had no jurisdiction, and as 

a matter of law, the statute of limitations extinguished the negligence 

claim, should summary judgment be affirmed? If the Court were to 

consider the additional issues presented on appeal, where the trial court 

properly applied the plain statutory language of LEOFF (RCW 41.26) 

determining that a non-commissioned officer is not entitled to sue his 

employer, and LEOFF created no spousal consortium claim, should 

summary judgment be affirmed? Also, where Hyde signed an enforceable 

liability release one day prior to his Taser training exposure, and the 

doctrine of express assumption of risk applies where Hyde acknowledged 

in writing the possibility of the specific physical injury before the Taser 

training, assumed "all risks," and nonetheless chose to proceed with the 

Taser application, should the judgment be affirmed? The proper exercise 

of discretion refused inadmissible or untimely evidence and pleadings. 

B. SUPPLEMENTAL STATEMENT OF THE CASE. CASE. 

This case stems from Hyde's probationary employment with the 

City of Lake Stevens' Police Department ("LSPD") in June 2009. 
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CP 721. On the fourth day of his conditional employment, Hyde 

participated in a routine Taser training exercise; the Taser application 

consisted of a three-second burst with a metal clip on Hyde's right shirt 

sleeve cuff and left leg sock while Hyde was lying on a carpet. CP 686, 

722. Afterwards, he complained of a muscle-contraction related back 

injury, never completed his training, and never received his police 

commission. CP 686, 701, 722-24, 595. In late 2010, Appellants filed a 

negligence suit against the City. CP 1024-28, 806-08. In late August 

2012, the City filed a summary judgment motion because specific 

statutory designees had never been served, and the three-year statute of 

limitations had expired. CP 818-50. Various other substantive defenses 

were also argued. Id Oral argument was reset for the court's 

convenience, and on October 17, 2012, the trial court granted the City's 

motion. CP 238-39, 230-33. The court also granted in part and denied in 

part the City's evidentiary objection and motion to strike untimely 

pleadings. CP 227-229, 235-254, 1046. A Motion for Reconsideration 

was denied on November 14,2012. CP 1-3. Additional statement of facts 

will be included in the Argument below. See, Appendix hereto. 

C. SUMMARY OF ARGUMENT. 

On de novo review, this Court should affirm summary judgment in 

favor of the City of Lake Stevens. Respondent City of Lake Stevens 
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(hereinafter "City") respectfully requests the Court to affirm summary 

judgment for a myriad of reasons. First, Hyde and Brooke never properly 

served the City of Lake Stevens with a Summons and Complaint, thereby 

depriving the Court of jurisdiction in this case; the three year statute of 

limitations expired on August 11, 2012, prior to the date the City filed its 

CR 56 Motion to Dismiss. If the Court were to affirm on this basis, there 

is no need to review the remaining issues in this appeal. 

If the Court were inclined to review the remammg Issues, the 

summary judgment Order should still be affirmed. 

1) Hyde is not entitled to sue his employer under RCW 41.26.281 
(an "excess damages" cause of action) as he does not meet 
the plain statutory definition of "member" or "law enforcement 
officer;" 

2) Brooke has no negligence claim against the City for loss of 
consortium given the legislative mandate found in Title 51 (the 
"Industrial Insurance" statute) prohibiting a suit against a 
government employer, and Title 41 (the "LEOFF" statute) 
limiting an "excess damages" cause of action deriving from an 
industrial injury to a law enforcement or firefighter member or 
a specific designee; spouses are not so designated; 

3) The day before the Taser training injury, Hyde signed an 
enforceable liability release, waiving any right to bring a civil 
action against his employer, the City; and 

4) Hyde's claims are barred by the doctrine of express assumption 
of risk as he acknowledged the possibility of the specific 
physical injury before the Taser training, assumed "all risks," 
and chose to proceed with the Taser application. 

Additionally, the trial court properly exercised its discretion by (i) 
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refusing to consider supplemental pleadings and declarations that were 

based on inadmissible evidence and/or submitted outside the timelines of 

CR 56(c), and (ii) denying Hyde and Brooke's Motion for 

Reconsideration. Evidence highlighted by Appellants (App. Br. 5-14, 21, 

29, 38, 46) that was stricken or refused on reconsideration should be 

disregarded: CP 164-184; 68-163; 303-317. See, CP 227-229; 1045-1046; 

CR 56(e). Evidence, issues and arguments raised for the first time on 

reconsideration should be rejected on appeal; because no assignment of 

error was made, the Order on reconsideration is not before the Court. 

D. ARGUMENT.) 

1. The Summary Judgment Standard-Properly Applied. 

This Court reviews summary judgment orders and related orders 

excluding evidence de novo. Moore v. Hagge, et aI., 158 Wn. App. 137, 

147,241 P.3d 787 (2010), rev. den'd, 170 Wn.2d 1028 (2011). In a 

summary judgment motion, the moving party bears the initial burden of 

showing the absence of an issue of material fact. Young v. Key 

Pharmaceuticals, 112 Wn.2d 216,225,770 P.2d 182 (1989). The moving 

defendant may do so by showing that there is an absence of evidence to 

I Appellants waived any and all issues, theories or arguments which were not raised in 
the trial court as well as those not included in their Opening Brief. See RAP 2.5(a); Smith 
v. Shannon, 100 Wn.2d 26,37-38,666 P.2d 351(1983); Demelash v. Ross Stores, inc., 
105 Wn. App. 508, 527, 20 P.3d 447 (2001), rev. den'd, 145 Wn.2d 1004 (2001); 
Cowiche Canyon Conservancy v. Bosley, 118 Wn. 2d 801 , 809, 828 P.2d 549 (1992). 
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support the nen-moving party's case. Id. at 225, n. 1 (citation omitted). If 

the non-moving party fails to respond with a showing sufficient to 

establish the existence of an element essential to that party's case, then the 

trial court should grant the motion to dismiss. Id. at 225. The response 

must set forth specific facts showing that there is a genuine issue for trial. 

Conclusory allegations, unsupported by factual data, are insufficient to 

defeat a summary judgment motion. See, e.g., Grimwood v. University of 

Puget Sound, 110 Wn.2d 355, 359, 753 P.2d 517 (1988). An affidavit 

does not raise a genuine issue for trial unless it sets forth facts evidentiary 

in nature, i.e. information as to what took place, an act, an incident, a 

reality as distinguished from supposition or opinion. Id. at 359. The trial 

court properly considered the uncontroverted record supporting the legal 

conclusion that defective service of process deprived the court of 

jurisdiction, amongst other conclusions of law.2 There was no abuse of 

discretion in refusing late supplemental evidence/pleadings filed after the 

court continued oral argument. O'Neill v. Farm. Ins. Co. WA, 124 Wn. 

App. 516, 125 P .3d 134 (2004). 

2. The Court Lacked Jurisdiction Because the City Was 
Not Properly Served with Process. 

The following procedural facts were uncontroverted below. The 

2 Hyde and Brooke assert the trial court entered findings (passim); this Court's de novo 
review will reveal only legal conclusions were drawn by the court. Also, for clarity, the 
summary judgment motion based on damages is not before the Court. CP 657. 
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City of Lake Stevens is a Council-Mayor form of government. After filing 

the Complaint, on December 21,2010, Hyde and Brooke served the City's 

Human Resources Director Steve Edin with the Summons and Complaint. 

CP 755-56, 774, 79. Prior to the statute of limitations expiring, the City 

Clerk was never served with a copy of the Summons and Complaint; 

neither the City Manager nor the Mayor was served with process. Id.; CP 

752. No statutory designee specified by the Legislature was served 

(Mayor, City Manager or City Clerk). RCW 4.28.080.3 

The City pled failure of jurisdiction "due to failure of service of 

process under state law" in its original Answer filed shortly after the suit 

was filed and before the initiation of discovery (January 18, 2011). CP 

759, 430. The City pled "failure of service of process" as its first 

affirmative defense. CP 755, 760. The City denied that service was proper 

when served with Hyde and Brooke's First Set of [Requests for] 

Admissions (April 20, 2011). CP 755, 766. The City provided Appellants 

3 See, CP 414-17,250-53: Evidentiary Objection filed below. CR 56(e). Process server's 
hearsay should be disregarded as inadmissible. Appellants neither appealed from nor 
assigned error to the Order granting objection to inadmissible evidence, waiving 
any arguments on appeal (CP 1044-46; 1029). RAP 1O.3(a)(4). Mr. Edin had no 
authority from his employer to make statements changing legal process on the City under 
state law. CP 383. Even if considered, the legal result is unchanged. E.g., Landreville, 
infra (plaintiff cannot rely on governmental employee's statement to process server that 
was in conflict with clear statute.); Davidheiser, infra (same). Hyde and Brooke may not 
rely on speculation, argumentative assertions that unresolved factual issues remain, or in 
having their affidavits considered at face value; the nonmoving party must set forth 
specific facts that sufficiently rebut the moving party's contentions and disclose that a 
genuine issue as to a material fact exists. Seven Gables v. MGMlUA Entertainment Co., 
106 Wn.2d 1, 13, 721 P.2d 1 (1986). 
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with the Certification of Service showing that the City's HR Director was 

served when asked about service in Hyde and Brooke's First 

Interrogatories (April 21, 2011). CP 755, 774. 

The Washington State court rules specifically direct a litigant to 

RCW 4.28.080 for service of process procedures: CR 4(d)(2) ("personal 

service of summons and other process shall be as provided in RCW 

4.28.080 ... "). Hyde and Brooke had one year and nine months to cure the 

defective service after the City put them on notice in its Answer on 

January 18, 2011 (Taser application/alleged injury occurred on June 11, 

2009; lawsuit filed on November 2, 2010; three-year statute of limitations 

expired mid-August 2012). CP 755-56, 759-60, 752-53, 806-08. 

Service of process refers to a formal delivery of documents that is 

legally sufficient to charge a defendant with notice of a pending action. 

Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988). 

Service of process is constitutional and jurisdictional; due process of law 

requires that defendants be afforded notice of proceedings involving their 

interest and an opportunity to be heard. Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 314 (1950). Service actually commences the 

lawsuit, gives the court jurisdiction, and provides a mechanism for tolling 

the statute of limitations. Davidheiser v. Pierce Co., 92 Wn. App. 146, 

152,960 P.2d 998 (1998); rev. den'd, 137 Wn.2d 1016 (1999). 
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Service of a summons is specifically addressed by statute: 

Service made in the modes provided in this section is 
personal service. The summons shall be served by 
delivering a copy thereof, as follows: 

*** 
If against any town or incorporated city in the state, to the 
Mayor, City Manager, or during normal office hours, to the 
Mayor's or City Manager's designated agent or the City 
Clerk thereof. 

RCW 4.28.080(2). (emph. added). The Washington State court rules 

specifically direct a litigant to RCW 4.28.080 for service of process 

procedures. CR 4(d)(2) ("personal service of summons and other process 

shall be as provided in RCW 4.28.080 ... "). 

Hyde and Brooke's arguments completely ignore decisive, 

controlling law, thereby requiring an order affirming summary judgment. 

App. Br. 28-47. This Court requires "strict compliance with the statutory 

requirements of service of process as a prerequisite to the Court's 

acquiring jurisdiction over a City." Meadowdale Neighborhood Committee 

v. Edmonds, 27 Wn. App. 261, 267, 616 P.2d 1257 (1980). "When a 

statute designates a particular person or officer upon whom service of 

process is to be made in an action against a municipality, no other person 

or officer may be substituted." Meadowdale, 27 Wn. App. at 264.4 

In Meadowdale, the plaintiff served the mayor's secretary with a 

4 Citing, 56 Am. Jur.2d Municipal Corporations, Counties, and Other Political 
Subdivisions § 854 (2d Ed. 1971). 
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summons and complaint instead of the mayor. This Court held that 

because strict compliance with RCW 4.28.080(2) is required, service was 

defective. The superior court's dismissal order for insufficient service was 

affirmed. Meadowdale, 27 Wn. App. at 271. This strict rule of law has 

been followed in Washington for over the last 30 years. 5 

In Nitardy, the Washington Supreme Court affirmed summary 

judgment dismissing a suit where plaintiff had erroneously served a 

summons and complaint on the secretary to the county executive instead 

of the county auditor. Strict compliance with RCW 4.28.080 was 

required. Nitardy, 105 Wn.2d at 135. Appellants make no effort to 

address or distinguish these cases. App. Br. 28-47. 

a. Appellants' Arguments Misstate the Law. 

Hyde and Brooke assert they served the City Clerk Norma Scott by 

twice providing the summons and complaint to HR Director Steve Edin. 

App. Br. 41; CP 474, 508 (process server served Scott by leaving a copy 

of the documents with Steve Edin), 513-14. Appellants cite to no legal 

authority for their transparently faulty proposition that serving the legal 

papers on Mr. Edin is the same as serving the legal papers on Ms. Scott; 

the process server acknowledges that she only served Mr. Edin. CP 474, 

5 Jd; Nitardy v. Snohomish County, 105 Wn.2d 133, 135, 712 P.2d 296 (1986); 
Landreville v. Shoreline Comm. Coll. Dist. No.7, 53 Wn. App. 330, 332, 766 P.2d 1107 
(1988); French v. Gabriel, 116 Wn.2d 584, 590-591, 806 P.2d 1234 (1991); Davidheiser, 
92 Wn. App. 146, at 153-154. 
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508, 513-14. Hyde and Brooke's unsupported arguments ignore 

dispositive, settled precedent. Washington Appellate Courts require "strict 

compliance with the statutory requirements of service of process as a 

prerequisite to the Court's acquiring jurisdiction over a City." 

Meadowdale, supra, at 267. Serving an arbitrary City Director does not 

comply with RCW 4.28.080(2). Additionally, Appellants' reference to 

alleged statements of City employees should be disregarded as hearsay 

and as legally irrelevant. See, fn 3, supra. CP 410-29. 

b. Davidheiser v. Pierce County is Dispositive. 

In Davidheiser, the Plaintiffs process server erroneously served 

the summons and complaint on the County Risk Management Department 

instead of the statutory designee, the County Auditor. The trial court 

granted summary judgment. Davidheiser, 92 Wn. App. at 153-154. The 

Court of Appeals held that service on the County's Risk Management 

Department rather than the County Auditor was insufficient; defective 

service required dismissal. Id. The judgment was affirmed. Id. at 156. 

Davidheiser asserted that a legal secretary called the County Risk 

Management's Office to find out who was the correct person to serve, and 

an unidentified person directed them to the Risk Management Department. 

In response to a summary judgment motion based on insufficient service 

of process, the Plaintiff argued that the Risk Management Department 
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accepts claims for damages, so service of process should be considered 

effective as against the County. Plaintiff also argued that the County 

should be estopped from challenging service because of the statement 

made by the unnamed person at Risk Management. Last, Plaintiff argued 

that the County had waived the defense by participating in discovery after 

filing its Answer. Davidheiser, 92 Wn. App. at 148-153. Hyde and 

Brooke make identical arguments in this case. App. Br. 41-47, 6-7. The 

Court of Appeals swiftly rejected all three arguments. 

The Davidheiser court explained that because the statute clearly 

specifies who should be served, such is controlling. First, the court 

determined the designee for claim filing should not be construed as the 

same person for service of process. And like the City of Lake Stevens, 

because the County had not designated any separate agent to receive 

service of process, the specific statutory language had to be followed. Id. 

at 150-52. Second, the court determined there was no estoppel: it was 

unreasonable to rely on a government employee instead of the statutory 

language. ld at 153-55. Last, the court expressly rejected the waiver 

argument based on engaging in routine discovery following a timely filing 

and service of an Answer asserting insufficiency of process. Id. at 155-56 

(citing French, 116 Wn.2d at 594.) 

Here, service of the Summons and Complaint on the "HR 

11 



Director" is defective service as a matter of law. As the City Clerk made 

clear, the HR Director is not authorized by the City to accept service of 

process. CP 753. Service must be effected on the City Clerk, the City 

Administrator, or the City Mayor. None of this occurred, even after the 

City notified Hyde and Brooke in its Answer of this defect. CP 755, 759. 

The three year statute of limitations began to run on June 11, 2009 

when Hyde was provided a Taser application in training, and knew of the 

basis for his claims. This lawsuit was filed on December 13, 2010. CP 

1024-28. The City filed an Answer pleading defective service on January 

19, 2011. CP 1013-17. Appellants' failure over the ensuing 17 

(seventeen) months to remedy this obvious defective service is fatal. The 

statute of limitations expired in mid-August 2012 thus depriving the court 

of jurisdiction. Summary judgment was proper. There is no discretion. 

c. Landreville Controls EstoppellReliance Argument. 

Appellants argue service is proper if someone at the City asserts 

they are qualified to accept service of process. App. Br. 45, 6-7. CP 414-

415. This Court previously rejected the same argument, holding that 

servIce on the administrative assistant to the Attorney General was 

defective even though the administrative assistant told the process server 

she was authorized to accept service. Landreville, 53 Wn. App. at 331-

322, citation omitted. Strict compliance with service of the statutory 
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designee is required to obtain jurisdiction. "When the Legislature has 

acted reasonably in naming one person or officer to have the responsibility 

for receiving service of process, service upon anyone else is insufficient." 

Id. "Actual notice [of the lawsuit] standing alone, is not sufficient." Id. 

This Court summarily dismissed estoppel arguments based on the 

statements the administrative assistant allegedly made to the process 

server. "In light of the clear language designating the proper recipient for 

servIce of process, any reliance upon the process server's statements 

regarding the administrative assistant's authority was not reasonable." 

Landreville, 53 Wn. App. at 332. The defective service required 

dismissal; summary judgment was affirmed. Id. 6 

Improperly serving the City's HR Director twice does not satisfy 

the legislative mandate. App. Br. 40-41, 45-46. The HR Director denies 

making any assertion that he was authorized to accept service, and in fact 

informed the process server that he was NOT authorized; 7 but even if the 

Court assumes Hyde's assertions to be true for the limited purposes of this 

appeal, such does not require a different result based on over thirty years 

of precedent. Summary judgment should be affirmed. 

6 The Washington Supreme Court agreed with this Court's reliance analysis when it 
decided Lybbert v. Grant, 141 Wn.2d 29, 36-37, 1 P.2d 1124 (2000)("The Landreville 
case, with which we are in agreement, is particularly illustrative of the point that the 
Lybberts' reliance was not justifiable.") 
7 See, CP 430, 434,383. 
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d. Appellants' Reliance on Lybbert is Misplaced. 

Appellants' circular argument regarding the statute of limitations is 

immaterial to the City's jurisdictional argument. App. Br. 40-42. At the 

time the City filed its Answer, the statute had not yet expired and thus the 

statute of limitations affirmative defense was not pled.s After the City 

filed its summary judgment motion, and after the statute had expired, 

Hyde's eleventh hour effort (September 4, and 24 2012) to cure the 

defective service by serving yet another copy of the summons and 

complaint -- for the first time on the City Clerk and later the Mayor -- did 

not resurrect the cause of action. App. Br. 41. 9 

Appellants cite to the factually distinguishable Lybbert case in an 

effort to shift the focus from their own patent failure of service and to 

instead argue the City's litigation tactics are to blame. App. Br. 42-44.\0 

Although the Lybbert case was decided adversely to the County, the 

Court's rationale was not based on estoppel, but rather on the principal of 

waiver. The County in Lybbert never filed an Answer until the statute of 

limitations had expired. Lybbert, 141 Wn.2d at 33. In Lybbert, the auto 

accident in question occurred in early 1993. Plaintiffs filed their lawsuit 

8 The statute of limitations for personal injury actions is three years. RCW 4.16.080(2); 
Nelson v. Schnautz, 141 Wn. App. 466,170 P.2d 69 (2007), rev. den 'd, 163 Wn.2d 1054. 
Appellants agree that the applicable statute of limitations is three years. App. Br. 28. 
9 CP 474, 567; CP 318, 330, 331. See discovery rule argument below. 
10 Lybbert, 141 Wn.2d 29, I P.3d 1124 (2000). 
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in August 1995. In informal conversations, a County attorney represented 

that the County was preparing an Answer. In February 1996 Plaintiffs 

served the County with interrogatories asking if the County was going to 

be relying on the affirmative defense of insufficient service of process; the 

County failed to respond to this discovery request. 11 In late June 1996, ten 

months after the lawsuit was filed, the County finally served its Answer 

asserting defective service as an affirmative defense. The County followed 

by filing a motion for summary judgment on the same basis. Id. 

The Lybbert Court explained, "waiver can occur in two ways:" 

It can occur if the defendant's assertion of the defense is 
inconsistent with the defendant's previous behavior. It can 
also occur if the defendant's counsel has been dilatory in 
asserting the defense. 

Id. at 39 (internal citations omitted). Neither of these circumstances 

occurred here. The City neither engaged in discovery or other litigation 

before asserting its defense, nor delayed in asserting its defense. 

By stark contrast to Lybbert, it is undisputed that Hyde and 

Brooke's lawsuit was filed on November 2, 2010; the City's Answer was 

filed a few months later on January 18, 2011 before any discovery had 

commenced. CP 755, 759-63,430. The coalescence of CR 4(d)(2), RCW 

4.28.080(2), common law, the City's early denial of jurisdiction in its 

II Here, the record shows Mr. Lopez never sent a letter to defense counsel inquiring about 
service of process. Instead, the City was globally asked to withdraw all of its objections 
and there was no follow-up communication. (App. Br. 9, 44). CP 430,474,555. 
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Answer (01118/2011), the City's first affirmative defense in its Answer, 

the City's denial that service was proper when asked to admit the same by 

Appellants (412012011), and the City's production of the process server's 

declaration showing the HR Director and not the Mayor, City Manager or 

City Clerk was served with process (CP 774) all lead to the irrefutable 

legal conclusions: Appellants were provided ample and early notice of the 

defective service; the City properly preserved and asserted this defense. 

e. French Controls Waiver Argument. 

Appellant's case is more comparable to French v. Gabriel, 116 

Wn.2d 584, 588-94. There, the Court rejected plaintiffs arguments that 

under the facts of the case, the defendant waived the defense of defective 

service. Id Hyde and Brooke completely ignore French because it defeats 

their arguments. App. Br. 40-47. In French, the defendant asserted 

insufficiency of process in his Answer, and then engaged in routine 

discovery. Id at 587-88. Plaintiff argued that the defense had waived the 

insufficient service of process defense by "filing an untimely answer, 

objecting to the trial date, taking a deposition, and consenting to 

amendment of the complaint." Id at 594. The French Court disagreed, 

holding the defendant preserved the defense by pleading it in its answer 

prior to objecting to the trial date, taking a deposition, and consenting to 

amendment of the complaint. Id Even though the defense delayed six 
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months, there was no waiver as the Answer "was filed more than a year 

before the statute of limitations extinguished the plaintiffs claim." 

Lybbert, 141 Wn.2d at 44 (discussing French, 116 Wn.2d at 593-94). 

No waiver occurred in this case because the Answer asserting 

insufficiency of process was filed and pled prior to engaging in discovery 

or seeking a new trial date; and the Answer was filed one year and nine 

months before the statute of limitations extinguished Hyde and Brooke's 

claim. Like the plaintiff in French, Appellants had well over a year to 

"attempt to correct the insufficient service after [defendant] raised the 

defense in [its] answer." French, 116 Wn.2d at 595. 

Hyde and Brooke additionally contend that litigating the case after 

timely serving its Answer constitutes waiver. App. Br. 46-47. These 

arguments have also been rejected. The City's appearance in the suit and 

protecting itself after asserting the defense does not constitute waiver. 

Lybbert, 141 Wn.2d at 41, 43. This Court has also rejected waiver and 

estoppel arguments where insufficiency of process was timely pled in the 

Answer and discovery was pursued on the merits thereafter: "[i]t would be 

foolish for the defendant to forgo discovery on the merits of the case." 

Clark v. Falling, 92 Wn. App. 805,815,965 P.2d 644 (1998). 

f. Hyde and Brooke Cannot Cure the Defect by Clinging 
to a "Discovery Rule" Argument. 

This Court should categorically refuse Appellants' effort to 
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resurrect the negligence claim that extinguished in mid-August 2012 when 

the three-year statute of limitations expired, by urging the Court to carve 

out a new judicially created discovery rule for a simple negligence case. 

App. Br. 28-37. The trial court properly concluded that no authority 

supports providing this limited exception to the three-year statute of 

limitations for negligence claims under Hyde's admitted facts . 12 

Hyde admits that on June 11, 2009 he received the training Taser 

application and immediately felt back pain; on that same day, he 

complained of injury, saw a physician for the pain, and filed a claim for 

injuries with the Department of Labor and Industries alleging that the pain 

was caused by the Taser application. CP 460, 49, 457, 686, 701. Thus, the 

12 Appellants spend two and a half pages arguing a negligent misrepresentation claim 
was improperly dismissed (App. Br. 37-40), yet no such claim was pled or argued in 
response to the City's motion. CP 1026-28; 196-98; & 459-72. It was raised and rejected 
for the first time on reconsideration. CP 186, 189-190, 25, & 1. Appellants assigned no 
error to the court's Order on reconsideration (nor did they brief the issue), and thus 
waived any argument on appeal (App. Br. 1-2). RAP 10.3(a)(4). Matheson v. Gregoire, 
139 Wn. App. 624, 638, 161 P.3d 486, 494 (2007), rev. den'd 163 Wn.2d 1020 (2008), 
cert. den'd, 189 S. Ct. 197 (2008); 3 Wash. Prac., Rules Prac. RAP 10.3 (7th ed. 2008) 
("Generally, the appellate court will only review a claimed error which is included in a 
properly drafted assignment of error.") If preserved, an order denying reconsideration 
following summary judgment is reviewed for a manifest abuse of discretion. Sligar v. 
Odell, 156 Wn. App.720, 734, 233 P.3d 914 (2010), rev. den'd, 170 Wn.2d 1019 
(2011); CR 59(a). New claims and arguments are properly refused on reconsideration. 
Tegland, 14A Wash. Prac., § 22.25 (2012). Parties are not entitled to advance alternative 
legal theories on reconsideration. Wilcox v. Lexington Eye Institute, 130 Wn. App. 234, 
241,122 P.3d 729 (2005), rev. den'd, 157 Wn.2d 1022 (2006). "CR 59 does not permit a 
plaintiff to propose new theories of the case that could have been raised before entry of 
an adverse decision." Id. Last, evidence is properly refused on reconsideration following 
summary judgment, that could have been previously submitted; such does not provide a 
basis for reconsideration. Sligar, 156 Wn. App.at 734; Wagner v. Fidelity & Dep., 95 
Wn. App. 896,907,977 P.2d 639 (1999), rev. den'd, 139 Wn.2d 1005 (1999). 
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negligence cause of action began to accrue on June 11, 2009. 

i. Hyde's negligence claim accrued on June 11, 2009. 

In a traditional negligence case, the statute of limitations begins to 

run at the time of injury whether or not the litigant is aware of the 

particular legal basis or theories for negligence. "In personal injury 

actions, the cause of action ordinarily accrues when the injury is suffered, 

since it usually coincides with the defendant's negligent act and the 

plaintiffs awareness of injury." 16 Wash. Prac., Tort Law and Practice § 

9.2 (3rd ed.). Appellants' contrary arguments are legally erroneous. App. 

Br. 29. See e.g., In re Estates of Hibbard, 118 Wn.2d 737, 744, 826 P.2d 

690 (1992), rev. den'd, 135 Wn.2d 1011 (1998) ("The general rule in 

ordinary personal injury actions is that a cause of action accrues at the 

time the act or omission occurs."); Clare v. Saberhagen Holdings, Inc., 

129 Wn. App. 599,602-03,123 P.3d 465 (2005), rev. den'd, 155 Wn.2d 

1012 (2005)("Generally, accrual of the statute oflimitations begins at the 

time the act or omission causing the tort injury occurs"). 13 

The discovery rule is a limited exception to the general accrual 

rule, and may apply where " .. .injured parties do not, or cannot, know they 

I3 See also, Hamilton v. Arriola Bros., 85 Wn. App. 207, 211, 931 P.2d 925 (1997) 
(discovery rule is the exception to the general rule in ordinary personal injury case that 
the cause of action accrues at the time the act or omission occurs); Cox v. Oasis Physical 
Therapy, PLLC, 153 Wn. App. 176, 190, 222 P.3d 119 (2009) (trial court properly found 
that cause of action accrued at time of injury and was barred by statute of limitations). 
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have been injured." Estates of Hibbard at 744, 749. "Application of the 

rule is limited to claims in which the plaintiffs could not have immediately 

known of their injuries due to professional malpractice, occupational 

diseases, self-reporting, or concealment of information by the defendant." 

Id. at 749-50. Hyde and Brooke cite to the Hibbard case, but omit this 

predicatory language. App. Br. 29. Hibbard involved a parolee wrongful 

death, rape and negligence case where the Supreme Court held the 

discovery rule did not apply: the discovery rule is an "exception" to "[t]he 

general rule in ordinary personal injury actions ... that a cause of action 

accrues at the time the act or omission occurs." ld at 744-45. 

Hyde and Brooke have not provided any authority demonstrating 

any case, let alone a factually analogous case, to support the application of 

the discovery rule under the clear cut facts at bar. App. Br. 29-37. 14 Even 

if this Court were to entertain an analysis of the discovery rule, 

Appellants' fail to demonstrate its applicability. This Court has made 

clear that "[t]he plaintiff bears the burden of proving that the facts 

constituting the claim were not and could not have been discovered by due 

diligence within the applicable limitations period." E.g., Clare, 129 Wn. 

App. at 603 (summary judgment rejecting discovery rule affirmed where 

14 Appellants cite to factually distinguishable Green v. APe, 136 Wn.2d 87, 100, 960 
P.2d 912 (I998)(pre-birth injury where fetus was exposed to debilitating toxic chemical 
not easily discovered as an adult before statute of limitations expired). (App. Br. 29). 
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plaintiffs had sufficient knowledge of lung disease allegedly caused by 

industrial exposure within 3-year limitations period (products liability and 

negligence claims)); Burns v. McClinton, 135 Wn. App. 285, 300, 143 

P.3d 630 (2006), rev. den'd, 161 Wn. 2d 1005 (2007) (3-year limitations 

for contract claim accrual applied regardless of difficulty in discerning 

breach). Here, reasonable minds can reach but one conclusion: Appellants 

had sufficient knowledge of post-Taser pain and injury such that they have 

failed their burden to demonstrate due diligence necessary to apply the 

discovery rule .. 

ii. Hyde fails his burden to show discovery rule applies. 

The cases cited to the trial court for the first time on 

reconsideration, and now on appeal, are inapposite and should be rejected. 

See fn 1, 13 supra. App. Br. 30-36; CP 190-96. North Coast Air v. 

Grumman Corp., 111 Wn.2d 315, 759 P.2d 405 (1988) is a product 

liability/plane crash case governed by RCW 7.72.060(3)15 and thus easily 

distinguishable. North Coast's holding is limited to product liability 

claimants: "We conclude that the claimant in a product liability case must 

have discovered, or in the exercise of due diligence should have 

15 " ... no claim under this chapter may be brought more than three years from the time the 
claimant discovered or in the exercise of due diligence should have discovered the harm 
and its cause." RCW 7.72.060(3) (Title 7.72, et seq., Product Liability Actions (enacted 
in 1981 following the Ohler decision». 
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discovered, a factual causal relationship of the product to the harm." Id. at 

319. Product liability cases trigger the discovery rule as judicially 

pronounced in Ohler v. Tacoma Gen. Hosp., 92 Wn.2d 507, 598 P.2d 

1358 (1979). 

The other cases outlined by Hyde and Brooke are factually and 

legally distinguishable. App. Br. 32-36. Those cases primarily involve 

product liability claims and medical malpractice claims and not simple 

personal injury negligence claims such as in Hyde's case; the results are at 

variance depending on the nature of the claim. Tyson v. Tyson, 107 Wn.2d 

72, 727 P.2d 226 (1986) (no discovery rule in child rape case with 

suppressed memory allegation); Ruth v. Dight, 75 Wn.2d 660, 453 P.2d 

631 ( 1969) (discovery rule applied in medical malpractice case); Ohler, 92 

Wn.2d 507 (discovery rule applied in product liability case); Sahlie v. 

Johns-Mansville Corp., 99 Wn.2d 550, 663 P .2d 473 (1983) (discovery 

rule applied in product liability case).16 Appellants' case is easily 

distinguishable, and in fact alleges a theory that is specifically discussed in 

these cases as not invoking the discovery rule: alleged operator error 

(negligence) of equipment does not invoke the rule. E.g., North Coast, 

111 Wn.2d at 317, 322. 

16 These cases are discussed at length by the dissent in North Coast Air, 111 Wn.2d 315, 
330-337, by both the majority and dissent in Tyson, 107 Wn.2d 7 (1986), and are 
analyzed by the Estates of Hibbard court. 118 Wn.2d at 745-49. 
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Appellants' reference to the Allen case is equally misplaced and 

does not involve a garden variety negligence/personal injury case 

premised on alleged operator error of equipment. App. Br. 35-37. Allen v. 

State, 118 Wn.2d 753, 758-60, 826 P.2d 200 (1992) (negligent parole 

wrongful death case). There, the Court held as a matter of law that the 

discovery rule did not save a wrongful death cause of action from being 

barred by the statute of limitations because the plaintiff had not filed her 

lawsuit within three years of discovering the basis for the claim, and she 

failed to exercise due diligence to discover the basis for her cause of 

action (1979 murder and 1985 lawsuit). Jd. Contrary to Appellants' 

assertion (App. Br. 35), the Supreme Court assumed, without deciding, the 

threshold issue of whether the discovery rule applied in the first instance; 

the parties on appeal effectively stipulated to its application. Jd. at n.4. 

Instead, the Court referred to the Hibbard decision that was decided 

during the same term regarding applicability of the discovery rule. Jd. 17 

Even if the Court determines the City was properly served and the 

statute of limitations did not expire so as to extinguish Appellants' 

17 The AI/en Court stressed that the "key consideration under the discovery rule is the 
factual, not the legal, basis for the cause of action." Id at 758. If the Court were to 
accept Hyde's arguments, it would be abdicating control over the timing of accrual of a 
garden variety negligence claim, triggering the running of the statute of limitations clock, 
and placing the control of these critical aspects to individual plaintiffs and legal 
consultation. Delay and uncertainty would be the norm, and the ability to defend, gamer 
witnesses and preserve evidence would be impeded by the staleness of the claim. Such 
should be categorically rejected. 
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negligence claim, alternative grounds exist to affirm summary judgment. 

3. As a Non-Commissioned Probationary Officer, Hyde 
Was Not Entitled To Sue the City. RCW 41.26.281. 

Hyde's right to sue arguments seek to ignore plain statutory 

language with no need of judicial interpretation. App. Br. 13-21. 

"Statutory interpretation begins with the statute's plain meaning, that we 

discern from the ordinary meaning of the language used in the context of 

the entire statute, related statutory provisions, and the statutory scheme as 

a whole." Ent v. WSCJTC, 2013 WL 1808243 at 2 (04/29/13) (citations 

omitted). "If the statute's meaning is unambiguous, our inquiry ends." Id. 

Statutory interpretation is a question of law reviewed de novo. Id. 

Accord, Adams et. al v. City of Seattle Dept. Ret. Systems, _Wn. App. 

__ , 294 P.3d 774 (2013). The Washington Supreme Court has already 

determined: "Since the language of [LEOFF] is plain and unambiguous, 

this Court may determine the meaning of the statute from the words 

themselves without judicial construction or interpretation." Fray v. 

Spokane County, 134 Wn.2d 637, 651, 952 P.2d 601 (1998). Likewise, 

this Court has reviewed LEOFF several times, and has always applied the 

plain language of the statute as written. Adams, 294 P.2d 774; Locke v. 

City of Seattle, 133 Wn. App. 696, 711, 137 P.3d 52 (2006), aff'd, 162 

Wn.2d 474 (2007); Hansen v. City of Everett, 93 Wn. App. 921, 926, 971 

P.2d 111 (1999), rev. den'd, 138 Wn.2d 1009. 
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On June 2, 2009, the City provided a conditional offer of 

employment to Hyde as a city police officer contingent upon obtaining a 

certification as a peace officer by meeting all requirements of RCW 

43.1 0 1.200; this requirement included successful completion of basic 

training, among other conditions. CP 721-22, 728-29. By statutory 

requirement, "[a]lllaw enforcement personnel.. . shall engage in basic law 

enforcement training which complies with standards adopted by the 

commission pursuant to RCW 43.101.080." RCW 43.101.200(1).18 A 

"peace officer" means "any law enforcement personnel subject to the basic 

law enforcement training requirement of RCW 43.101.200 and any other 

requirements ofthat section ... " RCW 43.101.010(11). 

Hyde's first day of conditional employment was June 8,2009. CP 

722. The Taser training application occurred three days later on June 11, 

2009. Id. Before or after that date, Hyde never worked as a full-time 

commissioned law enforcement officer in Washington. Id. Prior to the 

Taser application, Chief Celori had not sworn in Hyde or provided him 

with a LSPD commission card. CP 722-23. After the Taser application, 

Hyde was provided clerical modified duty while he was recuperating from 

surgery. CP 723. 

Ordinarily an employer is immune from suits filed by most 

18 The "commission" means "the Washington state criminal justice training academy." 
RCW 43 .101.010. See general discussion o/CJTC in En!, 2013 WL 1808243 (2013). 
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employees, and the worker's compensation statutory scheme provides the 

exclusive remedy in such cases. Pertinent to Hyde's negligence claim, the 

Legislature has created a general prohibition against suing an employer in 

negligence for a workplace injury. RCW 41.26.270 (civil actions 

abolished); RCW 41.26.020 (purpose); see also, RCW 51.04.010 et seq. 

(industrial insurance/jurisdiction of courts abolished). 

"The Industrial Insurance Act is based on a compromise between 

workers and employers, under which workers become entitled to speedy 

and sure relief, while employers are immunized from common law 

responsibility." Flanigan v. Labor and Industries, 123 Wn.2d 418, 422, 

869 P.2d 14 (1994).19 Common law claims seeking compensation from an 

employer for injury to an employee are barred unless a statute specifically 

affords the right to sue. E.g., Garibay v. State, 130 Wn. App. 1042, 128 

P.3d 617 (2005), rev. den'd, 158 Wn.2d 1017 (2006) (court properly 

dismissed claim against DLI for failure to enforce safety regulations). 

a. LEOFF's excess damages claim exception does not 
apply. 

In Hyde's case, such statutory right to sue is theoretically provided 

19E.g., Shellenbarger v. Longview Fibre Co., 125 Wn. App. 41, 103 P.3d 807 (2004), rev. 
den'd, 154 Wn.2d 1021 (2005) (court properly dismissed claim against employer for 
injuries caused by exposure to asbestos); Judy v. Hanford Environ. Health Found., 106 
Wn. App. 26, 22 P.3d 810 (2001), rev. den'd, 144 Wn.2d 1020 (2001)(court properly 
dismissed claim against employer based upon statute; employee failed to establish 
intentional or deliberate injury); Meyer v. Burger King Corp., 144 Wn.2d 160, 26 P.3d 
925 (2001) (the Act abolishes most civil actions arising from on-the-job injuries and 
replaces them with the exclusive remedy of industrial insurance benefits). 
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for by LEOFF. RCW 41.26. Such governs the distribution of retirement 

and disability benefits for specified police officers and firefighters. In 

1969, the Legislature established LEOFF. Adams, 294 P.3d at 776; Fray, 

134 Wn.2d at 643. In 1971, the Legislature amended LEOFF, giving plan 

members the right to sue their governmental employers in negligence for 

"excess damages:" 

If injury or death results to a member from the intentional or 
negligent act or omission of a member's governmental employer, 
the member, the widow, widower, child, or dependent of the 
member shall have the privilege to benefit under this chapter and 
also have cause of action against the governmental employer as 
otherwise provided by law, for any excess of damages over the 
amount received or receivable under this chapter. 

RCW 41.26.281. Fray, 134 Wn.2d at 643-44. Also in 1971, all LEOFF 

members were removed from coverage under the Industrial Insurance Act. 

Id. This 1971 amendment provided "greater benefits to injured police 

officers and fire fighters than they would receive under the worker's 

compensation system. Fray, 134 Wn.2d at 643. 

In 1977, the Legislature again amended LEOFF, this time 

providing that Plan 2 members were now eligible for industrial insurance 

benefits. Id. at 644; RCW 41.26.480. Uniquely, LEOFF provides eligible 

police officers with an actuarial reserve system for sure and certain 

recovery and affords them a right to sue an employer in negligence for 

excess damages. Hansen, 93 Wn. App. at 926. As amended, this 
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exception to the general prohibition, allows a" . .. police officer [to] sue 

his employer under LEOFF only 'for any excess of damages over the 

amount received or receivable' through worker' s compensation." Locke v. 

City a/Seattle, 162 Wn.2d 474,485, 172 P.3d 705 (2007). 

b. Hyde was not a LEOFF member on injury date. 

The Legislature defines "Member" as follows : 

"Member" means any firefighter, law enforcement officer, or 
other person as would apply under subsections (16) or (18) of this 
section whose membership is transferred to the Washington law 
enforcement officers' and firefighters' retirement system on or after 
March 1, 1970, and every law enforcement officer and firefighter 
who is employed in that capacity on or after such date. 

RCW 41.26.030(20) (emph. added). 

The Legislature defines "law enforcement officer" as follows: 

"Law enforcement officer" beginning January 1, 1994, means any 
person who is commissioned and employed by an employer on a 
full time, fully compensated basis to enforce the criminal laws of 
the state of Washington generally .. . 

RCW 41.26.030(18) (emph. added).2o 

The Department of Retirement Systems, charged with 

administering LEOFF, has also promulgated an administrative code 

provision governing the definition of "law enforcement officer." 

You are a law enforcement officer only if you are commissioned 
and employed on a full-time, fully compensated basis as a: 
(i) City police officer; . .. 

20 This definition was recently discussed by this Court in a different context and provided 
its plain meaning. Adams, 294 P.3d at 778. 
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WAC 415-104-225(1)(i) (emph. added). CP 723, 740. Hyde ' s argument 

that WAC 415-02-030(24) dictates a contrary result is unsupported by the 

statutory scheme as a whole. App Br. 14. The membership definition 

found in WAC 415-12 refers the reader back to 41 .26 RCW with the 

definitions that are provided above. 

c. Hyde was not a commissioned officer on injury date. 

As of June 11 , 2009 (the day of the alleged injury), Hyde was not 

commissioned and was therefore not a "law enforcement officer." 

"Commissioned" means that an employee is employed as an 
officer of a general authority Washington law enforcement agency 
and is empowered by that employer to enforce the criminal 
laws of the state of Washington. 

WAC 415-104-011(1)(emph. added). CP 723, 738. 

Because Chief Celori had not yet sworn in or commissioned Hyde, 

he was not empowered by his employer to enforce the criminal laws of the 

state of Washington.21 CP 722-23. Though Hyde argues otherwise, he 

presented no admissible evidence in opposition to summary judgment that 

he was commissioned by LSPD on June 11, 2009. App. Br. 13-14. CP 

579-80. The City candidly acknowledged it erroneously enrolled Hyde in 

DRSILEOFF retirement before Celori swore Hyde in as an officer. CP 

384. The City's mistaken belief it could enroll Hyde in DRS/LEOFF 

21 This court recently noted that membership in LEOFF for police officers began when 
they were sworn in as a police officer. Adams 294 P.3d at 779-80. 
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benefits does not control the Court's de novo statutory construction 

analysis. E.g., Hauber v. Yakima Co., 147 Wn.2d 655, 664, 56 P.3d 559 

(2002). Hyde's untimely, self-serving, conclusory third declaration -

filed on reconsideration and disregarded by the court as not newly 

discovered evidence -- asserting that he received a commission card at the 

time of hire, contradicted his second declaration and does not create a 

genuine issue of material fact. App. Br. 21; CP 1, 164, 348, 579, 13-28. 

See, fn 13 supra; Grimwood, 110 Wn. 2d at 359. 

While Hyde was working light duty in August 2009, the Basic Law 

Enforcement Academy (BLEA) Commander of the Washington State 

Criminal Justice Training Commission (WSCJTC) emphasized: "Officer 

Hyde may not perform the full duties of a peace officer until he has 

completed the equivalency academy." CP 711, 715, 678-83. 

An August 26, 2009 email from the BLEA Commander 

emphasized that Hyde had no authority to perform police duties, to include 

exercising patrol or arrest powers: "Until he attends the equivalency 

academy, he would not be considered a certified peace officer." CP 711, 

717, 678, 681. LSPD Commander Lorentzen replied with an e-mail 

stating, " ... we do understand Hyde would not be a certified peace officer 

and will not be exercising any powers until he is done with the academy. " 

CP 711, 717. Hyde did not complete the WSCJTC equivalency academy 
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and obtain his WSCJTC peace officer certificate until January 15, 2010, 

approximately seven months after the June 2009 training incident at issue. 

CP 712, 719-20. LEOFF provides: "No person who is serving in a 

position that is basically clerical or secretarial in nature, and who is not 

commissioned shall be considered a law enforcement officer." RCW 

41.26.030(18)(a). Accord, WAC 415-104-225(1)(e)(i) ("You are not a 

law enforcement officer if you are employed in a position that is clerical 

or secretarial in nature and you are not commissioned.,,)22 

Because Hyde does not fall within the definition of "member" or 

"law enforcement officer" as provided by the Legislature in LEOFF, he is 

not afforded the right to sue his employer. 

d. Hyde's contrary arguments are unavailing. 

Hyde's cursory arguments regarding his June 11, 2009 legal status 

under LEOFF both overstate the scope of Request for Admission No 8, 

and understate the complexity and breadth of LEOFF. App. Br. 1, 3, 13-

22 Contra, Locke, 162 Wn.2d at 483-485 (firefighter in training entitled to bring 
negligence action against City seeking recovery for injuries and excess damages suffered 
as a proximate cause of training exercise due to the specifIc statutory and WAC definition 
of "firefighter"). Although Hyde has waived any arguments in this regard by not urging 
them below or in his Opening Brief (see fn 1), the material distinction between Hyde's 
and Locke's case is the plain statutory definitions. Under LEOFF, a firefighter need only 
serve" ... in a position which requires passing a civil service examination for firefighter, 
and who is actively employed as such." Locke, 162 Wn.2d at 483, citing, RCW 
41.26.030(4)(a). Compare, Legislature's and DRS' definitions for a "law enforcement 
offIcer," which specifically require a commission and the power to enforce criminal laws 
in the State of Washington. Moreover, Locke had already successfully passed the City of 
Seattle Public Safety Civil Service Commission fire fighter examination prior to the 
training injury at issue. Id. at 484. Here, it is undisputed that Hyde did not complete the 
WSCJTC academy until seven months after his Taser training. CP 722-24. 
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20. The City never admitted Hyde's injuries were "covered." CP 517, 

766. RCW 41.26, et seq. provides a complex statutory scheme which, 

among other things, defines who is eligible and not eligible for benefits, 

specifies under what circumstances a member can sue his or her employer, 

and directs Plan 2 members to Title 51 for Industrial Insurance Act 

workers' compensation benefits. RCW 41.26.005, et seq.; 41.26.410, et 

seq.; 41.26.030 (18) (a)-(d)); and 41.26.480 (" ... [Plan 2] members shall be 

eligible for industrial insurance as provided by Title 51 RCW, as now or 

hereafter amended, and shall be included in the payroll of the employer for 

such purpose.") Fray, 134 Wn.2d at 648. Hyde's arguments regarding the 

import of RF A No.8 provide at best, a red herring. App. Br. 13; CP 517. 

The City agrees that RCW 41.26, et seq. applies to evaluate Hyde's 

case and injury, and that he is eligible to receive Title 51 workers' 

compensation benefits as directed by RCW 41.26.480; the statues are read 

together. 23 However, the City has in fact always asserted and maintained 

that Hyde was a non-commissioned probationary employee as of the date 

of his Taser application, and the City was entitled to Title 51 immunity 

found in the Industrial Insurance Act. CP 755, 759-60, 766, 832-36. 

Additionally, Hyde's arguments and inadmissible evidence 

23 Courts have construed the LEOFF 2 benefits scheme to reconcile Ch. 41.26 RCW 
(LEOFF) with Title 51 RCW (L & I) and give effect to both. These two statutes "are 
complimentary not conflicting." Fray, 134 Wn.2d at 649; Hansen, 93 Wn. App. at 926. 
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concerning LEOFF as a remedial statute were submitted for the first time 

on reconsideration and provide no basis to overturn summary judgment. 

App. Br. 13-17; CP 198-204. See, fn 1,3, 13 supra. Hyde's attempt to 

make an end run around well-established principles of statutory 

interpretation should be rejected. Hyde states a general proposition that 

because LEOFF is a "remedial statute," it must be construed liberally to 

ignore the definitions. App. Br. 17. Hyde's proposal goes too far. "If a 

term is defined in a statute, that definition is used." Cowiche, 118 Wn. 2d 

at 813. Hyde's argument flies in the face of well-established case-law 

holding that an unambiguous statute is not subject to judicial construction 

in the first instance. Ent, 2013 WL 1808243, at 2; Fray 134 Wn.2d at 651; 

see also, Home Street, Inc. v. State, Dept. oj Revenue, 166 Wn.2d 444, 

451, 210 P.3d 297, 300 (2009)(" ... plain language does not require 

construction.,,).24 Mere analysis of LEOFF does not ipso Jacto open the 

door to liberal statutory construction. E.g., Olesen v. State, 78 Wn. App. 

910,915, 899 P.2d 837 (1995) ("remedial" should only be used to address 

law of remedies, and RCW 41.26 amendments do not necessarily 

implicate remedies; remarried "widow" was not entitled to benefits). 

Indeed, the Washington State Supreme Court recently addressed 

the issue of statutory construction in the context of a statute that amicus 

24 Accord,; Jongewordv. BNSF, 174 Wn.2d 586, 278 P.3d 157 (2013); State v. Watson, 
146 Wn.2d 947,955,51 P.3d 66,69 (2002). 
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alleged to be remedial: "Neither a liberal construction nor a strict 

construction may be employed to defeat the intent of the legislature, as 

discerned through traditional processes of statutory interpretation." Estate 

of Bunch v. McGraw Res. Center, 174 Wn.2d 425, 435, 275 P.3d 1119 

(2012). Because the statutory language and definitions are unambiguous, 

the Court's inquiry ends. Id.; Ent, 2013 WL 1808243 at 2. Hyde's 

invitation for the Court to completely ignore the Legislature's own 

definitions ("regardless of any statutory definition," App. Br. 17), is not 

prompted by any method of statutory construction. 

Hyde primarily relies on an anomalous Division Three case with 

dissimilar facts to advance his argument. Newlun v. Department of Ret. 

Syst., 53 Wn. App. 809, 770 P.2d 1071 (1989), rev. den'd, 113 Wn.2d 

1014. There, the Court highlighted an actual conflict between two 

sections of LEOFF regarding the definition of "member" and eligibility to 

apply for disability retirement benefits. Id. at 821. No such actual conflict 

has been identified by Hyde, rendering the Newlun case irrelevant to 

Hyde's ineligibility to sue under RCW 41.26.281. The plain meaning of 

"member" and "law enforcement officer" dictates dismissal of Hyde's 

negligence claim. The summary judgment Order should be affirmed. 

4. Brooke (Hyde's Wife) Has No Loss of Consortium 
Claim Arising From Her Husband's Workplace Injury. 

Brooke's loss of consortium arguments also call for the Court on 
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de novo review to apply established principles of statutory construction. 

App. Br. 21-23. Over a hundred years ago, the Legislature enacted the 

Industrial Insurance Act and abolished personal injury suits by employees 

against employers. RCW 51.04.010.25 In 1971, the same year the 

Legislature granted LEOFF members a right to sue their employers for 

negligence, it separately "abolished civil causes of actions for personal 

injury against their governmental employers 'except as otherwise 

provided in this chapter.'" Fray, 134 Wn.2d at 644; RCW 41.26.270 

(emph. added). Currently, LEOFF provides the exclusive remedy for 

industrial injuries for injured law enforcement officers regarding wage 

loss, medical bills, and disability benefits. Flanigan, 123 Wn.2d at 422. 

By its express terms, RCW 41.26.481 -- a statutory exception to 

the ordinary prohibition against suing the government employer for 

workplace injuries -- does not provide a cause of action for a living 

member's spouse for loss of consortium; the spouse is not listed as a 

person who can sue the employer. RCW 41.26.481 (member, the widow, 

widower, child, or dependent of the member). This legislative 

expression is consistent with the well-established rule that an employee 

25Enacted in 1911, the Industrial Insurance Act, Title 51 RCW, establishes compulsory 
state industrial insurance that provides swift compensation to injured workers to the 
exclusion of every other remedy. McIndoe v. Dep'! of Labor & Indus., 144 Wn.2d 252, 
256,26 P.3d 903 (2001); Hi/dahl v. Bringo/f, 101 Wn. App. 634, 640, 5 P.3d 38 (2000), 
rev. den'd, 142 Wn.2d 1020 (2001). 

35 



cannot sue the employer and neither can the employee's spouse. 

An employee cannot sue the employer and neither can the 
employee's beneficiaries. Thus, an employer is immune from a 
suit brought by an employee's spouse, not only when the spouse 
is attempting to recover damages suffered by the employee, but 
also when the spouse suffers separate and distinct damages, such 
as a loss of consortium. 

Flanigan, 123 Wn.2d at 423 (emph. added); citing, Provost v. P.s.P.& L. 

Co., 103 Wn.2d 750, 756, 696 P.2d 1238 (1985), et al. 26 

The Legislature's omission of "spouse" as a statutory beneficiary 

under LEOFF is intentional and the result sound; the member's family is 

generously provided for by the interplay between Title 41 and Title 51 and 

the accompanying myriad of rich benefits.27 E.g., Gillis v. City of Walla 

Walla, 94 Wn.2d 193, 616 P.2d 625 (1980) (injured firefighter entitled to 

excess damages beyond the amount received or receivable in time loss 

payments, medical payments and disability retirement benefits); Locke, 

162 Wn.2d at 485 (same). A husband or wife is a statutory beneficiary 

under Title 51 for worker's compensation benefits. RCW 51.08.020. The 

Legislature increases time loss payments and permanent disability benefits 

26 "[A] loss of consortium action by the 'deprived spouse' will not be recognized if action 
for the underlying injury to the impaired spouse cannot be brought or is prohibited or 
abolished." WPI 32.04 cmt., Wash. Pract. Vol. 6, p. 371 (5 th ed. Supp. 2011), citing, 
Provost (worker's compensation exclusive remedy; barred action for loss of consortium). 
27 E.g., time loss payments (RCW 41.26.480; 51.32.060), medical service payments 
(RCW 41.26.150; 51.28.020; WAC 296-20-020), disability payments (RCW 4l.26.470; 
51.32.055 and 51.32.130), supplemental disability payments (RCW 41.04.505; WAC 
415-104-380), retirement benefits (RCW 41.26.420; 51.32.130 and 51.44.070), and death 
benefits (RCW 41.26.510; 51.32.050 and 51.32.130). 
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where there is a spouse or children. (RCW 51.32.060 and 51.32.090).28 

Brooke's argument regarding "dependent" being listed as a person 

who can sue does not provide her with a cause of action. App. Br. 22. 

Title 41 and Title 51 are complimentary and interrelated. Fray, 134 

Wn.2d at 649; Hansen, 93 Wn. App. at 926. Though Title 41 does not 

define dependent, the Legislature was well aware that the interrelated Title 

51 defines "dependent" as follows: 

"Dependent" means any of the following named relatives of a 
worker whose death results from any injury and who leaves 
surviving no widow, widower, or child, viz: Father, mother, 
grandfather, grandmother, stepfather, stepmother, grandson, 
granddaughter, brother, sister, half-sister, half-brother, niece, 
nephew, who at the time of the accident are actually and 
necessarily dependent in whole or in part for their support upon the 
earnings of the worker. 

RCW 51.08.050 (emph. added). 

As with any statutory cause of action, LEOFF language must be 

given its plain meaning. Fray, 134 Wn.2d at 651;29 Reviewing LEOFF, 

the Fray Court explained: '''Where a statute specifically designates the 

things upon which it operates, there is an inference that the Legislature 

intended all omissions. ", Id at 651 (citation omitted). "If the Legislature 

28 LEOFF defines "surviving spouse" and "child" but makes no reference to "spouse" 
except as an exception discussed referencing death benefits. RCW 41.26.030 (6) & (7). 
29 Lake v. Woodcreek Homeowners, 169 Wn.2d 516, 526, 243 P.3d 1283 (2010) (same). 
"While we look to the broader statutory context for guidance, we 'must not add words 
where the legislature has chosen not to include them,' and we must 'construe statutes 
such that all of the language is given effect.'" Id. (citation omitted); City of Seattle v. 
Fuller, 2013 WL 1843342, _ P.3d _ (2013) (same). 
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in 1971 had intended to carve out an excess damages cause of action for a 

living member's spouse, it certainly could have included "spouse" 

amongst the short list of persons provided with the novel right to sue. The 

right to sue provision only refers to the "member," "widow," "child" or 

"dependent," and the definition of "dependent" only refers to other 

" ... named relatives of a worker whose death results from an injury." Id. 

(emph. added). Following legislative intent, and consistent with the 

statutory scheme as a whole and established case-law interpreting the 

same -- as with the Industrial Insurance Act -- a spouse is not entitled to 

sue a member's governmental employer under the LEOFF right to sue 

provision. Summary judgment should be affirmed?O 

5. Hyde Signed an Enforceable Liability Release. 

Hyde apparently argues that because the liability release excluded 

rights available under worker's compensation laws, the release did not 

waive Hyde's right to sue under RCW 41.26.281. App. Br. 23-24. This 

argument is specious. The excess damages cause of action under RCW 

41.26.281 is not a Title 51 "worker's compensation law," but rather a 

cause of action found within the LEOFF retirement system law 

encompassmg an actuarial reserve system; in 1977, the Legislature 

amended LEOFF and allowed LEOFF Plan 2 members to also access 

30 Flanigan, 123 Wn.2d at 423; Provost, 103 Wn.2d at 753-56; RCW 51.04.010 et seq.; 
RCW 51.32.010; RCW 41.26.270. 
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worker's compensation benefits under Title 51. RCW 41.26.480. Fray, 

134 Wn. 2d at 648.31 

"A release is a contract in which one party agrees to abandon or 

relinquish a claim, obligation or cause of action against another party." 

Boyce v. West, 71 Wn. App. 657,662,862 P.2d 592 (1993). A release is 

to be construed according to contract legal principles. Id. "Exculpatory 

clauses in pre-injury releases are strictly construed and must be clear if the 

exemption from liability is to be enforced." Vodopest v. MacGregor, 128 

Wn.2d 840, 848, 913 P.2d 779 (1996). If a liability release is clear, the 

general rule in Washington is that exculpatory clauses are enforceable 

unless (1) they violate public policy; (2) the negligent act falls greatly 

below the standard established by law for protection of others; or (3) they 

are inconspicuous. Id. Hyde did not argue below, and does not argue on 

appeal that the liability release is not enforceable based on these 

exceptions; such arguments are waived and enforceability is legally 

conceded. See, fn 1 supra. Washington Courts have repeatedly upheld 

releases in a variety of training or high risk adult sports contexts.32 The 

31 See discussion supra. at p. 30, regarding import of RFA No.8 (App. Br. 13). CP 517. 
RCW 41.26, et seq. applies to evaluate Hyde's case and injury; as directed by LEOFF, he 
is eligible to receive Title 51 worker's compensation benefits. RCW 41.26.480. 
32 See, e.g., Chauvlier, 109 Wn. App. 334, 345, 35 P.3d 383 (2001)(recreational skiing); 
Shields v. Sta-Fit Inc., 79 Wn. App. 584, 903 P.2d 525 (1995), rev. den'd, 129 Wn.2d 
1002 (1 996)(personal training--weight lifting); Boyce v. West, 71 Wn. App. 657 
(university scuba diving course); Scott v. Pacific West Mt. Resort, 119 Wn.2d 484, 490-
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liability release that Hyde executed during his Taser training course is 

likewise enforceable. Even if Hyde and Brooke had not waived these 

arguments, these exceptions to enforceability do not apply. 33 

a. The Release is Not Void for Public Policy. 

Contracts of release of liability for negligence are valid unless a 

public interest is involved. Boyce, 71 Wn. App. at 663. Such is absent in 

Hyde's case. "There is in the ordinary case no public policy which 

prevents the parties from contracting as they see fit, as to whether the 

plaintiff will undertake the responsibility for looking out for himself." 

Wagenblast v. Odessa School Dist., 110 Wn.2d 845, 848, 758 P.2d 968 

(1988), citing, W. Keeton, P. Dobbs, R. Keeton and D. Owen, Prosser and 

Keeton on Torts 868, at 482 (5th ed. 1984). There are instances where 

public policy reasons for preserving an obligation of care owed by one 

person to another outweigh the traditional regard for the freedom to 

contract. Id at 849. However, Hyde's case presents the "ordinary case." 

The release form Hyde signed begins with the introduction: "Any 

person that volunteers to experience a Taser device electrical discharge 

("Taser exposure") must read and sign this Form prior to any Taser 

95, 834 P.2d 6 (1992)(ski school-- race course); Conradt v. Four Star Prom., inc., 45 
Wn. App. 847, 728 P.2d 617 (1986)(auto demolition race); Wagenblast, 110 Wn.2d at 
849 (enforceable agreements discussed); Vodopest, 128 Wn.2d at 848-49 (same). 
33 Brooke's claim is also barred. E.g. , Conradt, 45 Wn. App. 847 (wife's loss of 
consortium claim barred by husband's signing a release before the demolition race). 
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exposure." CP 686, 690 (emph. added). The title on the top of the form 

begins with "Volunteer." CP 686, 690-91. Hyde acknowledged on the 

same day he received the Taser exposure that his back pain started after 

"Taser voluntary training." CP 686, 701. The post-training report Hyde 

filled out is entitled " ... Volunteer Exposure Report." CP 686, 693. 

Whether or not a pre-injury liability release violates public policy is 

determined by evaluating the six Wagenblast factors pertaining to public 

regulation, public service, public access, control, bargaining power, and 

adhesion contract analysis.34 Wagenblast, 110 Wn.2d at 851. 

These six considerations provide a flexible formula for the Court's 

analysis. Id. This Court has highlighted the most important "common 

determinative factor for Washington Courts has been the services' or 

activities' importance to the public." Chauvlier, 109 Wn. App. at 344. 

LSPD's voluntary private Taser training for probationary officers is of no 

import to the general public.35 The release is not void for public policy. 

34 Adhesion contract analysis is a question of law and the decision must be based on the 
factual circumstances surrounding the transaction. Townsend v. Quadrant Corp., 153 
Wn. App. 870, 224 P.3d 818 (2009), affd on other grounds, 173 Wn.2d 451 (2012). 
Here, though the release is a standard Taser contract, it is undisputed that the LSPD does 
not require officers to carry a Taser or sign the release; if Hyde had chosen to forego the 
Taser training, other forms of nonlethal force were available to him. CP 581, 724-25 . 
35 On the undisputed facts in this case, because Hyde participated in a private law 
enforcement training exercise providing no service to the public, the determinative 
Wagenblast public policy consideration is missing. Washington Courts consider essential 
public services to include hospitals, housing, public utilities and public education . 
Shields, 79 Wn. App. at 589. The "public policy" inquiry by definition involves the 
public. It takes no extended discussion to conclude the release at issue in no way 
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b. The Conduct Did Not Fall Below Ordinary Negligence. 

There is no allegation in Hyde and Brooke's Complaint that the 

City's conduct fell below that of ordinary negligence. CP 1027 (" ... was 

directly and proximately caused by the negligence of Defendant ... ") 

Absent an allegation of gross negligence properly pled and substantial 

evidence, summary judgment is proper. Boyce, 71 Wn. App. at 665. 

c. The Exculpatory Clause Was Not Inconspicuous. 

In determining whether waIver language IS sufficiently 

conspicuous to be enforceable, this Court considers: 

1) Whether the waiver is set apart or hidden within other 
provisions; 

2) Whether the heading is clear; 
3) Whether the waiver is set off in capital letters or in bold 

type; 
(4) Whether there is a signature line below the waiver 

provlSlon; 
(5) What the language says above the signature line; and 
(6) Whether it is clear the signature is related to the waiver. 

implicated or contemplated the public at large. E.g., no extended discussion is required 
to conclude private scuba, mountain climbing, or skiing instruction does not involve a 
public interest. Boyce, 79 Wn. App. at 664; Chauvlier, 109 Wn. App. at 344-45. Contra, 
Eelbode v. Chec Medical Centers Inc., 97 Wn. App. 462, 470-72, 984 P.2d 436 (1999) 
(Division Two determined that a pre-injury release for a pre-employment physical exam 
that was required, regulated by the Legislature, described in job application, and involved 
any member of the public who wished to apply for the job violated public policy.). By 
contrast here, (I) the private Taser training is not regulated by the Legislature; (2) LSPD 
provided no public service; (3) general members of the public are not invited to 
participate, rather, extensive background investigation, written, physical, psychological, 
medical and polygraph testing occurs prior to the conditional offer of employment and 
field training (CP 723, 730-32); (4) any control the Taser trainer had over Hyde was 
voluntarily assumed (e.g. Shields, 79 Wn. App. at 590); (5) Hyde acknowledged that 
Chief Celori did not require signing the release or receiving the Taser exposure. (CP 581, 
724-25, 743-46); and (6) the Taser release is styled for "volunteers," providing Hyde with 
a choice, and thus it is not an adhesion contract (e.g. Chauvlier, 109 Wn. App. at 345; 
Shields, 79 Wn. App. at 590). CP 686,690-91,693, 701. 
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Johnson v. UBAR, LLC, 150 Wn. App. 533, 538, 210 P.3d 1021 (2009). 

Here, the exculpatory language is set apart as its own provision within the 

release document. CP 686, 691. The heading is clear and set off in capital 

letters and bold type stating "LIABILITY RELEASE, COVENANT 

NOT TO SUE, AND HOLD HARMLESS." Id. The signature line 

immediately follows the conclusion of the "LIABILITY RELEASE, 

COVENANT NOT TO SUE AND HOLD HARMLESS" section of the 

document. Id. There is no other language beneath the release heading 

preceding the signature line. Id. Reasonable minds cannot disagree. E.g. , 

Chauvlier, 109 Wn. App. at 342. The release is enforceable. 

6. Express Assumption of Risk Applies. 

Hyde's argument that the jury must decide the assumption of risk 

defense under these uncontroverted facts is flawed. App. Br. 24-28. 

Hyde's reliance on Lascheid is misplaced, and confuses implied 

assumption of risk analyzed by Division Three in Lascheid with express 

assumption of risk that is at issue here. Lascheid v. City of Kennewick, 

137 Wn. App. 633,640, 154 P.3d 307 (2007), rev. den'd, 164 Wn.2d 1037 

(2008)( discussing "implied primary assumption" of risk; such provided a 

jury question for LEOFF officer where a genuine issue of fact existed as to 

whether training and field conditions were the same for operating a police 
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car in an emergency). It is undisputed that the day before the Taser 

application, Hyde spent hours reviewing the written Taser "PowerPoint" 

training slides depicting tool operations, providing video of Taser 

application on individuals and physical reaction, and providing all the 

volunteer exposure warning information regarding specific back injury 

risk; afterwards Hyde signed the written volunteer form and liability 

release form assuming "all risks." CP 756, 813-816. He also shot a Taser 

at a silhouette target. Id. The next day, Hyde voluntarily returned to the 

LSPD to receive the practical portion of the training, including the Taser 

application. !d. CP 685-86, 756. 

Express assumption of risk may arise from an exculpatory contract 

where, as in the case at bar, Hyde agreed to relieve the defendant of 

liability for "all risks." See e.g., Scott, 119 Wn.2d at 496; Boyce, 71 Wn. 

App. at 667; Johnson v. NEW, Inc., 89 Wn. App. 309, 311, 948 P.2d 877 

(1997). This Court follows the general rule that express assumption of 

risk based on a liability release bars a negligence claim, even if 

"negligence" is not stated in the release. Blide v. Rainier Mountaineering, 

Inc., 30 Wn. App. 571, 636 P.2d (1981), rev. den'd, 96 Wn.2d 1027 

(1982). The Boyce court also concluded that an agreement to assume "all 

risks" is broad enough to include negligence. 71 Wn. App. at 667 

"Express assumption occurs when parties agree in advance that one of 
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them is under no obligation to use reasonable care for the benefit of the 

other and will not be liable for what would otherwise be negligence." 

Scott, 119 Wn.2d at 496 (citation omitted). Before a person may expressly 

assume the risk of another's conduct, it must be shown that the person had 

knowledge of the specific risk which caused the injury, the person 

appreciated and understood its nature, and the person voluntarily chose to 

incur it. WPI 13.04 Commentary 2009. 

The doctrine of assumption of risk has four facets. Scott, 119 

Wn.2d at 496. The first and second facets, express assumption of risk and 

implied primary assumption of risk, bear not on the plaintiff s duty to 

exercise ordinary care for his or her own safety, but rather on the 

defendant's duty to exercise ordinary care for the safety of others. Id. at 

496; Gregoire v. City of Oak Harbor, 170 Wn.2d 628, 636, 244 P.3d 924 

(2010). Because both facets raise the question of whether the plaintiff 

consented, before the accident or injury, to the negation of a duty that the 

defendant would otherwise have owed to the plaintiff, when either facet 

applies, it bars any recovery based on the duty that was negated. Id. Only 

express assumption of risk applies here. 

Express assumption of risk serves as a bar to negligence, relies on 

contract principles and remains viable as a defense. See, e.g., Scott, 119 

Wn.2d at 495-96 ("we hold that [child' s] parents' cause of action is barred 
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by the release"); Johnson, 89 Wn. App. at 311 (liability release provided 

express assumption of risk for negligent ski boot binding adjustment 

injury); Boyce, 71 Wn. App. at 667 (adult student scuba diver expressly 

assumed risk of negligent instruction resulting in death by signing liability 

release); Blide, 30 Wn. App. at 572 (adult student mountain climber 

assumed risk of negligent lowering into crevasse by signing release). 

a. Hyde was expressly advised of specific back injury risk. 

At deposition, Hyde admitted that the day before he received the 

Taser application, he reviewed PowerPoint slides and a Release form that 

warned him of the risk of specific back injuries. District courts have 

found the warnings to be clear. 36 Hyde testified to being warned, (l) 

"[t]hat you could have muscular injuries, tendon injuries, falling injuries, 

bum injuries, infection, all of it" (CP 814); (2) that Taser application could 

lead to "sports-type injuries," "[a]nd fractured bones" (CP 756, 814-15); 

and (3) of the risk of volunteer exposure to include muscle contractions." 

Id Ofc. Aukerman answered any questions that Hyde had regarding the 

Taser training. CP 756, 813-816. The written release identified potential 

Taser related health risks: muscle contraction-related risks, secondary 

injury risks; strain injury risks; ruptures; dislocations; joint injuries; nerve 

injuries; fractures of bones and vertebrae. Id at CP 685-86. 

36 E.g., Kandt v. Taser International, 2012 WL 2861583 (N.D.N.Y 2012); Butler v. Taser 
Int'I, Inc. Cause No. CV-0030-K (2012 Texas) (warnings clear). 
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b. Hyde assumed "all risks" with Taser exposure. 

Hyde acknowledged the risk of "strong muscle contractions, 

physical exertion and stress" and expressly acknowledged that tasing 

involved "the risk of physical injury." Indeed, he "voluntarily agree[dl to 

experience a TASER Exposure and [hel assume[dl all risks, whether 

known or unknown, foreseen or unforeseen, inherent in the T ASER 

Exposure." CP 686, 690-91 (em ph. added). Physical injury is an 

expressly stated risk to which Hyde agreed.37 This language of assuming 

"all risks" provided a defense in Blide and Boyce, supra. 

Hyde suggests that he did not voluntarily consent to the risk of 

vertebrae, joint or nerve injury because Aukerman told him he was 

required to receive the Taser application in order to work for the LSPD 

(App. Br. 6, 23-24). CP 815. This factual dispute is not material to the 

Court's summary judgment determination because -- even if true -- at all 

times Hyde voluntarily submitted to the trainee-trainer relationship: Hyde 

was an adult who had the options to review his offer letter, speak with 

Chief Celori, speak with his field training officer, or review the LSPD 

policy manual to see if a Taser training exposure was required; he could 

also choose to not continue his probationary officer training and seek other 

37 E.g. , Black v. Dist. Bd of Trustees of Broward Cmty. Call. Florida, 491 So.2d 303, 306 
(Fla. Dist. Ct. App. 1986); rev. den 'd, 500 So.2d 543 (Fla. , Nov. 20, 1986) ("Spirited 
participation in police training, no less than participation in sports, is an activity which is 
beneficial to society .. .. a risk that is undertaken voluntarily by most trainees . . . "). 
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employment. Hyde's subjective beliefs, stress or pecuniary motivations 

do not overcome a properly supported summary judgment. E.g. , Shields 79 

Wn. App. at 590 (weight trainee could have left training session); Saville 

v. Sierra College, 133 Cal. App. 4th 857, 869-872 (2005) (student in police 

officer training course was an adult who at all times could have withdrawn 

from participation).38 Reasonable minds cannot differ that Hyde expressly 

consented to "all risks" and the specific risk that allegedly caused his 

injury. Hyde's lawsuit is barred by the express assumption of risk. 

7. The Court Properly Exercised Its Discretion Excluding 
Inadmissible and Late Evidence and Briefing. 

Appellants complain the court refused inadmissible evidence, and 

late supplemental evidence and briefing they submitted after all briefs 

were filed and the court continued oral argument; however, they fail to 

show an abuse of discretion. App. Br. 47-48. CP 238-39, 245-46. A court 

may not consider inadmissible evidence, and may refuse untimely 

supplemental pleadings when ruling on a motion for summary judgment. 

Fire Prot. Dists. v. Housing Auth., 123 Wn.2d 819, 826, 872 P.2d 516 

(1994); Brown v. People's Mort. Co., 48 Wn. App. 554, 559, 739 P.2d 

1188 (1987); CR 56 (c ), (e); CR 6 (b). See, fn 3 supra. ,. CP 1044-46; 227-

38 Compare, Hamilton v. Martinelli & Assoc., 110 Cal. App. 4th 1012, 1023 
(2003)(plaintiff employed as probation corrections officer; as condition of employment, 
she was injured while required to complete a training course and pass proficiency test; 
Court held neck and back injuries inherent risk of performing training maneuver and 
employment duties entailed very risk of injury of which she complained.) 
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229; 245-254; 410-423 (Objections, Orders). The Order granting in part 

the City's evidentiary objections and motion to strike states: "The Court 

would have reached the same result on the legal issues even if it had not 

granted the objection or motion to strike the inadmissible or untimely 

pleadings." CP 1046. The Order striking late supplemental declarations 

and briefing was completely discretionary, carefully evaluated, and should 

be affirmed. Id., CP 227 (Minute Order). Brown, 48 Wn. App. at 559.39 

E. CONCLUSION. 

On de novo review, summary judgment should be affirmed 

because the court lacked jurisdiction where no statutory designee was 

served before the three year statute of limitations for personal injury 

actions expired and extinguished Hyde and Brooke's negligence claim. 

Even if this Court were to determine there was jurisdiction, summary 

judgment should be affirmed because Hyde was not a "member" or "law 

enforcement officer" under LEOFF entitled to sue his employer; there is 

no spousal loss of consortium claim under LEOFF's limited right to sue 

for excess damages; and the signed liability release and express 

assumption of risk provide a complete defense to the negligence claim. 

The Order striking inadmissible and late supplemental briefing and 

39 Hyde waived arguments on appeal by not appealing or assigning error to the court's 
additional Order on objection to inadmissible evidence (CP 1044-46). RAP 1O.3(a)(4). 
Even on de novo review, Hyde fails to show any error in refusing inadmissible evidence. 
Moore, 158 Wn. App. at 147. 
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evidence demonstrated a proper exercise of discretion and should also be 

affirmed. 

RESPECTFULLY submitted this 6th day of June, 2013. 

KEATING, BUCKLIN & McCORMACK, INC., P.S. 

ren a L. anno, WSBA # 17962 
Attorneys for Respondent City of Lake Stevens 
KEATING, BUCKLIN & McCORMACK 
800 Fifth Avenue, Suite 4141 
Seattle, W A 98104 
(206) 623-8861 phone; (206) 223-9423 fax 
bbannon@kbmlawvers.com 
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DECLARATION OF SERVICE 

The undersigned, hereby declares under penalty of perjury of the 
laws of the state of Washington that she is oflegal age and not a party to 
this action; that on the 6th day of June, 2013, she caused a true and 
accurate copy of the foregoing: Brief of Respondent to be: 

to: 

34377.docx 

[] faxed; and/or 
[] emailed; and/or 
[] mailed via U.S. Mail, postage pre-paid; and/or 
[X] sent via ABC Legal Messengers, Inc. 

Carl A. Taylor-Lopez 
Lopez & Fantel, Inc., P.S. 
2292 W. Commodore Way, Suite 200 
Seattle, W A 98199 
Facsimile: 206-322-1979 
clopez@lopezfantel.com 
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23 3.' t.ve .. ~ ~ with-~. oflbes.mmou.~ia _ 

24 mauer.I have~edC'd)'~IDdibif.bIquiry ~~I.,. wi • .• ·~,or 

2S file· CilY'~ and ~ .. ' c:ar.r~. 1_ foaJJ!l"' .~~: 1IIlY ~.of 
16 

pIOCCII ·b)'PW.-itl's SIewal "'.Hydt." 's.ndnIll. ~"""(bf:Cityof Lake 
21 

SlfWJn$ ,MtyoI'orCityAdmI.alstndor., ft. dlea.wad,iQ.~~lkldlCd4m~ 
. ' ~ . ' .... lNC:.'$. 

~l"K»J Of''NOIQ4,4,SC01T'':1 .. 
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I , ..... 

4. Bucd on ",yknQwlcdac Of authOrized JIIO('lI5I at lbcCity.nctmylenUi'Ul 

the CilY1 10 ·myknowledF,the. City's HwnIi'I ·RetouIas DinIctor S~ .Edinis IlOt ~ . . . . . .. ; ~ 

j ~ &0 acCcipI.. Rt'YiCC oI'prQcasOR lIdtaI'ofdle thy Of Lake s.cwns. 
4 

5 

6 

7 U)ECJ.AAF.UND~ PENAt.TYOF PEfUlJRYUN~ 1lit;tA;WSOF mE 
STATE Of WASlUN(iT()'t4. iJt.\TTflEFOR,QQlNG1SlilUEAl'iD¢Ol.RE(:T.; 

a , 
10 

11 

12 

13 

14 

IS 

16 

11 

.8 

19 

20 

2) 

22 
23 

24 

25 . 

26 

27 

~ ..... ,),.... 
OATEDthiJ~ day of A~iat.c~washiaca. 

~~.~~(~ 
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• 

F1LED 
2I12e 11 PM It; 27 

roMtv'\AfA\. 
SNOHOHlSH CO;.SH 

I I , 

I I I I : I I I 

J 'J 

CL1.,.,.'0 

9:~W~E:t~:DJlAD. 
10 PlIlldif&. 

v. 

t1 CITY Of LAKE· s:rEVeHS. 

13 

14 

15 
. - . 

16 1.JlIDtbe ~ ~tMnc:t.w tor .. ~~~~. t Jww 

17 boenlO~IiDct..~. IIIIIl0000tlieIF f;tf 18. _ ~CIQIft~ to ~ 

l' .... l.~""ri%edto ~$CrVi~ of proC:eI$ onbebilf ()f'~(!ityot LIb . " . ', .-, ' ' . ' .' , . . " . ' . . , - ' - , .. , ", ' . 

19 
~ .. I __ ~_·.",mlPlIIIeIIICDts.to~~daIt~"'''' 20 . .. .. . . . .. .. . ... . . .. . ... ... .. ... • . . . .. . . . . ... .. . . 

ZI WlY. Otylsscrvcdwiths.I ~"'_Jaw. 

2. ltolchlac ,,*-IflMIrItiilJeft -"doeumeDII with. 111'1*2010.' _. ' " '" ' " - ' ' .-, " . , " - - '. - . . ' - . . . '0'-' " " - " , , " . 
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G oomllllalflmed,lIdpmcccd toCOlrMpkllr<tbc~adcn\YblGiof ~1 
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11 

12 

13 
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l' 
19 

20 

21 

22 
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lS· 
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11 

... dIiap"" DOeUt' • 
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, 
" . 

384 

A-8 
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2 

3 

4 

5 

6 

., 
8 

9 

10 

11 

12 

13 

14 

IS 

16 

FILE.D 
1"UUG23 Plf3:f4 f 

.. ... ~BUlty~tld1' 
. S:~OffOH'SH CO.W~SH 

Hearing Date: 912OfJ,OJ2 
HearirlS ,..~: 9~30a.m~ . 

lNTHE SUPEiUQRCOUkT OPTHE STATE.OF WAsmNG'rON 
IN AND FOR THECOlJNTY OF SNOHOMISH .... 

SO· TEVENROOV,,'t:.~B.and· and.~. ORA D. . . . . . . 
.......... "- ,........ NO. IO".2e JOSJ6-:4 

Plaintiffs, 

v. 

CITY OF LAKE STEVENS, 

Def'endml. 

1, Chief Randy Cclori. <I. as foJ.lowS: 

DECLARAnONOF"(;HDiJl' . . 
RANl)YCltLOlU IN SUPPQR't Of · 
DEFENDANT'SM.QTlONFOR 
SUMMARY JUDOL\t!Nr 

17 I.r am over th~ · 1Ip of 18. aniotherwi$e .eompetont ·to tesJif)' ·.8$10 .• 11 matters 

1B herein, and make the foUowins statements ~ on my ownpersonalknowlcdgc. 

19 2. I am • CllidC)f}'loliCCl of~ J.;ik~ StoYel1$PoliCCl~art~ lhavcMtd 

20 this positilmsince ~OOt.lbavc wotkedat the Lake Stevens ponccDepan~ since. 1995. 
21 

23 

24 

26 

27 

Uni1,ed ~_Anny. 

. , 
have \1eI=ninyt)l~ in le'Iiewiugcliscoverya.n4 $OQlC of the lopl pl.urnP, Oll Junc2 •. 

2009, the City of ~ S~$.,rovl4td. COltdi~oftetof cnuwYl11c!l)t to PlalntilT 
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t . • 

2 

3 

Hyde .&s a aty pclieeoffiOercontins,ent· Upon.o_ininga ~rl(lJtiOJl~a ~e .oml;~ by 

meeting a,1lRlC)uirerncntsofJtCW 43.101..200~ . this teq~tl~ ~I 

OomP1e~ of basic tta.inin&,emongother c:cmcllticml. AUIdle<lbcre\ON' E"bibh ,,]sa . '- , '. . - .... .. , '. '. . - .. . . . .. .. .. ' . - , ' .. .. ' , . ' -.. ; \'; _ ... '. - . - , .. - .' ' . 
. ~ 

4 true _accurate t;i)py ofmy Juoc 2.2009 Conditional Offer or Emp~LetICl' to 

S Plaintiff Hyde and the Cit)' of Lake SteveDS POlitionDescripl.ion for a PoliCe Officei'. By 

6 statutoryrequire.mcnt. La1c.eSlevensPolice OfJkersmust ·attencS8Ikl .successtillly complete 
7 

the basic police~Y: " 'I,JlI Jaw ",Ilfi)rceanent personneJ ... shaUenpp inbasit law 
8 
9 enforccc:nent .traibiQa whichCxmlplieswith standards ado1*4o), 1be .co~onpursuant 

to 
II 

12 

13 

14 

.5 
)6 

'17 

19 

21 

24 

25 

10 RcW 43.101.080:' RCW43.JOJJOO(l). Sillet! H,.was alllmlttlret"cnnf'lorida, h.o 

was Rquirecl ,tI)~tIlcW$crrc ·Eq\,li~~ AClldcrny. WAC 139-0$-2.00(1);210(1). 

~ exbi.,.." 
4. lbavt~i~~ ~tbe ~sion"m."tbc=JV~i~.$!alC . . - - ' . , - . ~ . . 

CriminalJ\JStic,e 1WningQ)1MJissio~ "R¢W43 .• IOl.OlO •• A ~ C)rti~·is dt6netl1lS 

"any Ja'NenfotC<l1lcnt~r.d ~jccUo. ~ jayfCJ:l~~n.requiretnent . 

ofllGW 43J01.2()O ~W~ ~.CIIll$ Of~~~!' . Jt<:\V13.19~,~·~Q(11). 

s. Plaintiff Hyde's first clay of c:onditionaJemplO)'ll*ltwas~ Jwie 8. 2009 . . 

. . 

injury); PlaUltifUfyde wasgcomrniMionodby ~ Cky QfLake$_~ )had not· yet 
. . 

27 ·swom· in Hyde by p1OYi<Ur1&bill_ the. oatil. ofoftice.. ~badJ~i~,blln wlththe 
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1 

3 
4 

S 

6 

7 

8 

9 

Lake Ste\Ieris ;Poliee 'Department Comiaisalon card. AS' of JUneil .• 2009.ihe (:ity. hail not 

yot recei;vad a .printedeolR!PilSioa tanl, for Hyde. The W.AO; sta1esthatl'commissioned'" 

mean$ ~l an cmployee'WliSemploted as In oinCet of • ~eralavthoril)'\v..hfnaton.iiw · 

enfon:emenr ageRey'ancI:is .~ by 1hat_~r~ .onton:ellae.ina •. law$of the. 

Stale ofW_~.'· · WAC 415·1~~ 1 .. . S. EsWJ;at'C. 

"I. A~'JuneJj,~(I()9~l.Iyde was~~d"'~4~ .he:WI$ ·. 

followinghls~Ql~~~"\'it)' ...n¢tiol)SlIIdIp,r.~~.~~r:sery. 

a. At.d)~ 11, 2009. JiyctewasDOi~~bY.his~oY¢1Qen(on:o, 

10 lhe.c:r:illlinallawsofcm:;.~,pf\V~on. 

IJ 9. Mer'H~ ~cm ~i~ ]~. in ainAI.1&,,$t ~~ 2oq9.J~lter, 1.he8asjc 

12 Law.Bnt~Ac:adem)r (8LE.t\lCo~clcrOrtM W~inatqn ~c.t~ Criminal1\JSUce 

13 

14 

IS 

Hi 

17 

18 

19 

20 

2) 

Tftinina Co_~on(W~~lbispoin.: 

Qm~ HY,clemay ricnperforintbC full duties of'a pcaCeoffiectimtilhC bas 
coaipletod the O'luivalenCYaeldeiDy,. '. 

DIe! •. LOrtit,ztn,Ex.. A. Thill. Was. written whiw Hy~ __ wozk.in.1iab1 duty .1lJld 

roceivini ueatntent.An Aupt'16~'2OQig email froDitbe BLEA CommanderempbaSized 

that HY~hacl. Do~ity·~·~t».llced •• toirl¢hacfeti("~;paIrOlorarre$t 

powas\Q\tn b~alten4edanCl~lUllyCQJnPJCtedlhe l'rainlngaCIICJemy.. 'Umtl "Jle 

attendstbctqliiVal~cy ~,~ WOUld not bec.cmside~a certifie<1.~_eol1l~;;, 

'21 DId. Llp:enttut Ex. 8 ..... ~·~~.Polb qo.mman. ~ replieClwitb..8f1 e_1 

23 ~tin" -... we do, undelJtand. fI,..·WJHlId. ~.lIe:.cuijfied pc:accQffl<:el'.,.dYliUnot be 

'24 exerci,sit\,'any po~~l ,~, ~"~ with ~ a~emy." ttl, ,~ B. )'be WA(:: ~~: 

EJhII)ltDt 

DECl...\IlAnONOF ~,I,ND,VC::EL~ ~3 
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2 

3 

.. 
S 

6 

, .;" 

. I;~ 

foUowI: 

~.~ .... ~ Jal11c . ..r .J,y .~. MIl · ..... 
=~=-~widI ~. Uit . C)f ~pokyan4~ 

.... 

7 AUached. hefteo,askJalblt Fin_ ........ con-.- ottbls poIlc:)'. 

• 15~ la .. ~.· 2(lO? ... $~ Poli~ .~ .. ~. " .,otr/ .... 

9 ""'1IIDdc:ufti. iInpIct .. ""9OIt _oc .... . AA~·'~tit .. ~ 
10 S"'PoIiai~ .. iaDO~_I. "~.T ..... ·._it .. 
11 

been. 1.Iib.~ JIoIb~.wwe .. ""~"'d_carm.a'T .... "QOt:. 
12 
13 .... ~T .. ~ if~ cficJ ... ~ &0 Cllft)'1hc,.......,oA OIIdadr4lUty 

14 belt. 

IS [D£(it..AREUNOERPENl.LTV OF 'ERJUlty tJNDER THE LA WSOF 1'kE 

16 STATE OF WASHINGTON, T1iATllfS ~ootNGJS11WEAN1) COQ£CI'. 

11 BXECUT8P tII~ . a~ day of~ 2012.fMlo~ ~~. 
II 

19 

20 

11 

22 

2l 

24 

25 

2.6 

27 

'~\"'.LL 
. . .. . .. . ... CcIlori. : 
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3 

.. 
5 

6 

1 

I 

" 

, f ' 

, i ! 
I ~: t 

CL15112IIT 

S"I'SVfi,f W. HYoEwSANokAP. 
9 B1QOKE.~..,ct Wife, 

10 Plaiati-. 

n v. 

11crrY OF LAKE STEVENS, 
13 0ereiadIInl: 
14 

'FILEO 
. ~ 0*:9/2912012' 

~12B23 Pft3f1fFlr~ 9:30~ a·· i\KAAsK, · . SH . TtCUlK 
... · .. ··· . ~~ ... AStf 

NO. to-2;.1O$l6-4 

~~_g~f&orrr 
<W;HnNOANrSMOnoNPOIl. 
SUMMARY.rooo~ ....... . 

".; 

IS 

16 
J, ~ \VA)'Dt~~cIedaie.fOIIows: 

17 
I. f •• 0¥eI'. the: .0£ if-ad ... .. ~ CGrIlJ*aIlIO .-"1 ute .11 

Ii 
mlitter$hetein,IndJissbrdtd'oJlowina ....... baMct ,",_yoWn ~~F. 

19 2. I have bfen a police·~_ .. Ihc City Qtl.ake :'VCD$PoJiCifOoparlment 

20 for tho put tweI.eend a ba1f)'QI'J. 'l '-"e. ~iy ~ IIldCQID~ _ ·720 

21 

22 AatdaDy.1hrouJh tbeSnohomi$ho,lJIllY.Sbedfr.~ t "" .. ~. 4Q. 
2l or tho rsetcl TraiJsioeOmc. .~y with 40 bours . .,r initnJctc)r ~~ .... ~ 

. 24 
hours oftbe PatroITn\hi.Dg Oftic:er~. 
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.. ~. 

~ laocbroqJl- ~"'''''''''':In2008, l .~~.~~~. 

3 ~."Jhc~. PoUc. ~. -" iA2Q10 t -' .... ~_ ~'. 

4 tdesher.tbe~Po!~~ 

s 

le> ta.r~PcN.!ef Point·~ Tbt:JlqwcrPoiDt:~'lJIICi~~~1be 1IIiaec..' 

11 '.~ ~ .. r. W~i"VC)luntary _ of the medicai~ofT ... ppI~ I 

12""m~,~~~M4di6fn~~In)'~_~W~dae 

11 Tascr.\lWiacm fotlJW.. Ibe 1J'airii..a •. ~. ~ 'to.-Poiatan4 tbr: .. ~ VtIiImInp 

l" ~)'~ofiqjury;"· 
rs 
16 . 

11 uainift8appUcationfot ~v..ff1de • abe LaDS1eWDS Police ·~The...mma· 

18 was DOt Open 10 me public arid WaisMlableoNf to LakcSteYenl polic»oilcera. 

19 7; ·On.hule 10,2009. 1M dal'. ~ the. vo1unrcy TIICr ~~ '.Hyde 

20 executed', ~tided·"Vo""lI""'.lhb.LiabiIitI .. ~ ... ~ 
• • •• . . 0. . . :.::; 

:U . 'Not 10 Sue.· "The Rtl~~fted,.,...,MaltbriJb~Whh ~ t .... 
22bdlldinc 1IlUIdc~. ~ eoc.- ~.riIb. ..... i.u-.y .~ . 23 . .. . . '. '. . . .... '. ' " , . 

24 . ~ aDd ... ·~oye~.~ficp.D~laj. ~ .... ~.iac1\IIW 

~ lUphIres,. ~~l~~~""In4~~~" ~ 
2~ ~.~~ .. ~i~ly~. thepotentill·.~ tQ~te ~~·· .. biId.··}IlId ~ 
2'1 iJUuiics' Gr:bo\rmphyliceJ or1DtlQfaf_~_ '* ~"~;." '.bein& T., 
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3 

4 

S 

6 

9 

10 

11 

12 

13 

16 

~I a;~iQh, or upOiwe 101l1e~eetric:ah.liscbargtottASEil dcv~r .~ 

hereto uExtribttA is atnleilnd acc:urateCOjJY .Qfl~~t,lXCC_by .IfYllc~~ 

before· ~ T~·IJIplic.1diOll •. 

a. Oil Jhe .~Q(Juncn. ·~ lIadHy.~dc>wn~:II~t)Ool 

appli~.I<lO~ ~ . .,.,. .aQlptpr clipSl~ay~ (a dip onhisii8ht amtWrt 

sleeve lIDdtb~ ~nd ()1lbis le(\ J~sock). 1 ~ pcrfonned a ·ttfte second Taser 

appUc:atiOD tOlfyde. 

Followingtbe laSer ..ppIic:atioil, ·.H,yde· filted out • \101'-'_ .... ~ 
, . . " .. - . - '-1 

17 ~ Rq»rt.Hyclc! .• ~compietod~ wmtcnteat~~his Taser '!itT 

18 Certificaljon.A~od .~ • £xbibitCis '~and ;~1C) .cop),oflf)'do's T~ 

19 X26 User Cfnt,if~OIl Test· 

20 10. LaJer~'CfaY(CJJJJ~ 11,~om,n~~~hewaShaYiQJpaininbis 
21 

22 
follOWS: "I)~S r.vOJUJ1wY~nin&hadback pam .... J)jfficulty pttin8 O\ltof 

2,3 
24 ~I ~iclc;" A~Ijed~~1$ ltdriWt Dis abuCand~: ~.vof ")'CIe'. 

25 Einp'o)'ee .rqJOr1of .... ~~~" 

Z6. 

27 'n..dIps __ ~)'if)01tll~.~I~_.llmirIMIlIII)'iDjury~~fI:oaI:&hc 
'barb$o.nlhe. win') probes. . 

I(tA_Ill.ic:liuH"~oc ~, ... 
PW,ARA TlONOF WAYJl/EAUKERMAN .. 3~AtiN< 

·~-=is .... . ~.::' .. 
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I 
2 a,nplo~ J aJ$O ~~Ici~tlJat~, ~'.~ to, ~ .~lI~,,·T .. 

3 ~iCltiOlim cmter 1000lllp_ ~ ~. ~M ~, 10 ~~~. l~ 
AI SteveosP.()tJiper, . 1Jll'JVC(~dJJydcl UJat T_ tllini1lgorV<iluirtu7.ppliettion _ .• 

s oor.ditioaof~c.oi~yCk:"'~k)~ CIS.~~._,b, kaewl 

6 ·was •• 1he~_ "f~l O~Iw.as""""tfQ\~~~ .. t~ 
7 

1irst&W,.potil~·s~.ad ,~biat...,~ IblVl:ilMrhad:any 
8 

" ,_ .. -" . . , ' , . ... . -' , --,- , , " '. . . .. , " , . . ' . '. ', ', -, . 

9 hiriug Orfiri",~overerupto~._~J.IC&~I~_~t~p~ .. 

10 12. Au.cMcI~"~EiS,. __ ,ICCIIrIIeGopy"Ot .. ~ '~. 

u naydepo.ilfk)n~na~ rt~~~~~~~~QQ. 

12 IDECtARI1UNDBR.PEHALTYOF~Y ~TJmt.AW$ Of tHE 

13 srAtEOfWAS~(j'f()N.llIATnteFri~iNOJS1'JtUEAmlcoAA£CT. 
14 

15 

16 

11 

L8 

'9 

20 

11 

22 

23 

24 

2$, 

26 

27 
.,.,;' 

..•. 
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FILED 
all S(PI 0 f'If ~fOf 

a.MtytcRASI{' 
t~OHOH'SH Q.coE!,K . 

• ... ASH 

$\JPElUOft,COURTOF W~"INOTON 
IN .AND FOR SNOHOMlSfl COUNTY 

8 STEVIN W.HYD~ .. apd SANDRA D •. ,. 
BROOKE,h~ and wife ) 

1: \'I. PWntifti. .•. 1.· 

1l ChYOFl.AkEsnv&lS. ~ 

NO.IQ-2·JpSIH 

PECl..AMT1ONOF$TBVE HYD'E TN 
SUPPORtOFPlAJNnffS' imPLY IN 
OPIQSITJON.TO D~ANT'S 
MonONPORSUMMARY JUDOMENT 

12 
) 

~CDCIittt. J 
) 13 

1. lam ~ oftbeP1aintiftSin the abov~ cauac. t mtb this dedanltion .6om 
17 pcnonalbowlodp. 

18 

20 3. M)' wifchas a Ph.D. in marine biOloay. When lbeobtained. pOs;tiODjD the 

21 Pacific NorthWC$t.1 apJilifJd for Wort u'J)Q1~9fticcr ~.~ *' City of Lake ~ 1 was 

td~. 

4.J was ~ two l»IDD'li$aiPllcarclaby Lab S~. They .ary: Jll"lSCllltI)'m~e 

24 Sae\'ellSt~Lake ·SteYen$ hid me ... pbysica1pric»t·to~ wbich l~. 

DECl.ARATION OF STEVE HYDE ~ I LOPEZ & PANTEL 
_\V·~War. 

Suilc200 . 
S.Ide,WA98I99 

Z06.32Z.saJO 
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Jwri .. ti_ll'dJq)D$w~eMJ)lOyec:tb)'~~t~; I"LIke~jfl woUld be 

2 .~ .. oatIa; l .... to1d,~ .. .y~ .... ...,,~DQt~OJaO. 

3 S. ~ .~tA tom)' .~. j, • ,,~.p~ .. ClOp)' of the 

.. in~pR)videdb)'~I1.ab$wvasof'~ .items tIk~by I.* .s~ out of lilY . 

5 lock.rafter my iqjwy. Tho listQac~tbe twoCCJiDl .......... _b)l .... Stcvcu. 

6 6. MlcmploymenUboforelAkeS,tcMifti:wcrae all vet)' physical. IbadliQ .u1>le . 

7handJinS thepby$ic:al ..... utC oflD)' pmioUl~,P ... enbI. I hldJiO badt pIOb1emsprior to my . 

8 Jmp1C))t~ Lake~~o.tinterfc::rc4'1oVi1h my ~to work. 
9 7. Prior to di$COvc:r)' of old emplo~t .~ in ~ OOUIICofth"~t . I did . 

10 . R()t~~dJattwcnty )'I!Ill1Iqo I received. fe\v~ .. ~.'backipuewbiabJ 
llbad"""twas tbobends (I WII$ the ship-, divcw).1'beiDjur)'JeII)J~20yc:m." 4id .~ , 

12 .. ~ witbftlY SIl~terQPk»~ whiCb ~pb,R~ 

13 8. J w,.,requi~1oulldCllO abb~.," tndIJiQsrorL.kcS~u .l.talhke. 

14M,plltoftbattrtinin& J was rciqujrcdto uncleIJotuiDg. leUd ·DQC. want to beUl$Cdanclllid 10.1 

1 S· wu ·""d 1Jy ~ hiDing ofticertbat J bad to be·tIad if J ··WIIl1edthe job. 

16 9. Pnor tothelUing I WIS r0quire4 to "IIl .' n;~tronsTUCII' Illtetnationai. 

17 AIliptor~lpsWCie tJH:o an.dted ··'f my right· ann .~ )dt~e. · I.,.. tJw:nlascid. 11lc .. a.Iing. 

II· injured myblc:k. 

19 10. ThetJsjn& 'QPk .pJe.!=e J w.e 11, 20()9. ,,_ ~nserYlltive treatQleptsfajl." r had 

20 · ~onmyback, ~fintllJrlerY~~A,,2I.,200P. 

21 .. n.SqRc:mber2S,2009.J .... an omliltollllyMinorofT ... lllIena1Idonai u1dD& 

21 about the "volunlaJ)'"'tuinB by Lake .Stevens.J lIesc:ribOdthctcdmique used. Stlptembet 30 •. 

23 2009 Mr. ·Minor .trite _e!nailinwmd\ be Itaicd the~C)r~pcrfonDcId 01) Ine in 

24 b'liniDiY4sncK~ ~w._.~.,tiQIc hti.~tUt~hacJ~.)'lbiPa 

2S ~ wlth the rncthod of',ti$ef lPPlic:a~onioI1'lY .~~ TrlJe and ~~ copies of the 

26 relatodcmail C(I~iI att.ched as ExhibitS. 

DECLARATION OF.S1'E\'E HYDE.2 LQPEZ&~~ 
2mW·~od~"'.)', 

S\iitC.200 
~W4~H)9 
2ll6"~~ 
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3 

4 

I'It.ED 
tlI2 SEP I 0 PIt~: 01 
, SONYA KRASKa 

COUNTY CLERK ' , 
.HOt11SH CD WASH. 

HarinlDIte: ~.' ber20.2012 
- '~, time: 10-.30 LIIL 

. ":', . 

SVPElUOR COURT OF WASHINOTON 
IN AND ,FOil SNOHOMISH COUN'IY 

,8 mveN W. HYDE IDd SANDRA D.) 
BROOKE. busbINIlDd wife ) 

9 Plainti8i, )~ 
10 VI. 

II crrv Of LAKE STEVBNS. I 
:: DefeDdam. J 

NO.lo.2·10516-C 

DECLARATtoN Of CARL A.'TAYLOR 
LOPEZ IN SU'PORT,()F PLAJNTIffS' 
UPLY IN OPPOsmoN TO 
DEFEND~SNOtlON POJl 
SUMMAllY JUDGMENT 

14 

IS 

16 I. 1 septaeI1t plaintiffs ia 1M Ibove-c:IptioMd CIlIUM. t IOIb thi. deoI .... ioa hm 

2. Attacbed as ExJalrit 1 is • We _ acx:ura1e copy of Tuer lntemItional, Inc. 

19 Volunteer W.mnp, Rilb, Uability ~ and Covenll1t Not to Sue icIendc:aI to the one 

'20 siped by Plaintiff Steve K)'dc J1UIc 10, 2009 .. well ... copy oflile Biped wnioD. 
21 3. AUachod 1$ ExhIbit 2 Is • IIUe ad comet copy of an emaU .... to .. 60m 

22 St8ve Hyde and Ray MiDor of Tam IatImItioaII, lDc.' " 
; .";.-; 

23 4. Au.chod u Exlu1rit 3 is • INe .. 0DrNCt copy of ~ lME Sc:rWa 

24 Iadependart Medical EyaJuadoD rcpoft authofed by StuIey Kopp. MD d8teIl~ 17,2012-
25 

26 

DElCl..AMTtON OF CARLA. TAYLOR LOPEZ-I 

OR/GINN. 
WPEZ&FANTBL 
2m VI.Oiibmo ibn w.r. 

~200 
~·WA.I9IJ 
~m.5200 

X'~40 



5. AttacIIed u Exhibit" is a tnae and correct copy of acerpts 10m 1he deposItiOJl 

2 Craalc:ript of Steve Bclia taka September 6, 2012. 

3 6. AltIChed II ExJdbi\ S i •• true and oomet ~y oflho 6ec:1111doD of ..moe datecf 

.. Nowmber 3,1010.udIoRd by C. Butterfield of ABC I..esaI M ........ 

5 1. Attached as Exhibit 6 is • InIe flDd comet copy of the Notice of AJIPC*IIlCe of 

6 DdenclmtLake ~ daIed November '. ~OlO. 

7 •• Attached u Exhibit 7 II • laW and correct copy of Deca.mioo of Carol,.. 

8 Buttrield Reprdla, Service of Summons IIId Comp1tint daIecl September 6. 2012. 

9 9. Attacbed as ExIu"bit 8 is. tnIe ~ correct copy of cxCCipt$ of PlaID.iIIS' Pint Set 

to of R.eqUClts for Admissions to Dcfeadant ad ResponsaI. 'J',bc:ado. 

11 10. AUlicbed as Exbiblt9 J •• we ..,.. conecl COP)' of ~oc.pl$ of PlaimUfs' Pillt Set 

12 of IntenoplOries ~ RcquesJs fot Produc:tioo to DcfendInt and The City of ~ Stevens' 

13 Ob~andR~ 

14 11. Attadlcd II BXhJbit lOis a 1Ne aDd correct t:Opy of 1ft April 29, 2011 letter to 

15 llremta L. Bannon ftom cart A. Taylor LopciL 

16 I~. AnIched IS Exhibit 11 is. true encI oorreot copy of • .,. of 1M deposition of 

17 Lake Stevens Police CbiefR8ftdy ~Iori taken J1iIlC 30,2011. 

18 13. Attached as ExIu"bit 12 il • true and comet copy or. printout of tile confirmation 

19 oflbe.moe OIl City Clerk dated Sep-'* 4. 2012. ReI .... clecIarations of service have not 

20 yet '*" "cratcd by ABC Leaat M .... for ~ on the Ma,ycw or City Clerk. 1b.ey will 

21 be ·filcd ",bell received. 

22 14. AU8I:hcd u ExJribil 13 is. but and accurate eoP>' of Lake Stevens' Employer 

23 iCport of acCident related to the luina of Steve Hyde. On the documeat Lab Stt;vens iDdicates 

24 IUsk Cl_690S. 1isk Clus 690S is thecatepry for C01U1t)' and city law en~ oftic:ers. 

2S IS. AJtadtcd as Exhibit 14 ia. tru~and CCJI1eCt copyof1hedileoVCJYPl~ lad. 

~ ......... in dUIIDIIIWlr. 

DECLARATION OF CARL A. TAYLOR LOPEZ·, LOPEZ & PANTEL 
~".~W·f. 

SWe200 
Sc:al1k:. \V AOaI99 

206.322.52m 
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16. Aaicbed ,,'£alaibit IS is .1nIc..nd. ~·cqpy of the ..... pJWiljp.inde:I 

2 ~i1Ilht ...... 
~ 

4 I detiI ..... ·tbe penalty of perjUrY' Under the i"":otthiti • .,rWuJaiD&toa_1he 

5. ~·is Inle and oomc:t. 

6 

1 

8 

9 

Hl 

1'1 

12 

13 

14 

15 

16 

it 

18 

19 

20 

2J 

22 

23 

24 

25 

26 

Dated d1i8 tfl.. d.)."ofScptanba', 101'2 at.Seatt'" WubiftatoD, 

~~(kR~ 
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