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A. IDENTITY OF RESPONDENT 

Respondent, the State of Washington, respectfully asks this 

Court to deny the petition for review. 

B. FACTS AND COURT OF APPEALS OPINION 

Freeman filed an untimely CrR 7.8 motion in the King County 

Superior Court. Although the State asserted that the motion should be 

transferred to the Court of Appeals because it was untimely, the trial 

court concluded that timeliness was a matter for the Court of Appeals 

to determine, denied the State's motion to transfer, and denied 

Freeman's CrR 7.8 motion. Freeman appealed, and in an unpublished 

opinion, Division I of the Court of Appeals vacated the denial of 

Freeman's motion, converted the appeal to a personal restraint 

petition, and dismissed it as untimely. State v. Freeman, No. 68633-0-

1 (Div. I, Dec. 23, 2013) (attached to Petition for Review). 

C. ARGUMENT 

THE COURT SHOULD DENY THE PETITION FOR REVIEW. 

Freeman's petition for review is based on two assertions: (1) 

that his CrR 7.8 motion was timely filed, and (2) that the Court of 

Appeals, on its own motion, erroneously converted his appeal to a 

personal restraint petition and dismissed it as untimely. Neither of 

these contentions is correct. 
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Freeman repeatedly claims that his CrR 7.8 motion was 

"timely," but in so doing, he ignores the plain language of RCW 

10. 73.090. A "collateral attack" is any form of post-conviction relief 

other than a direct appeal, including, but not limited to, a personal 

restraint petition, a habeas corpus petition, a motion to vacate 

judgment, a motion for a new trial, and a motion to arrest judgment. 

RCW 10. 73.090(2). With a number of exceptions inapplicable to 

Freeman, a collateral attack must be brought within one year from the 

date the judgment becomes final, which occurs on the last of the 

following dates: 

(a) The date it is filed with the clerk of the trial court; (b) 
The date that an appellate court issues its mandate 
disposing of a timely direct appeal from the conviction; 
or (c) The date that the United States Supreme Court 
denies a timely petition for certiorari to review a decision 
affirming the conviction on direct appeal. 

RCW 10.73.090(1), (3). 

Freeman filed his CrR 7.8 motion more than six years after the 

mandate issued in his direct appeal. CP 1; 160-61. He did not petition 

the Supreme Court for a writ of certiorari to review the decision 

affirming his conviction on direct appeal. Rather, the petition for 

certiorari that his argument relies on sought review of a federal district 

court's dismissal of a habeas petition. CP 107,129,131. 

- 2 -
1405-25 Freeman SupCt 



' . I 

Federal habeas review is a collateral civil proceeding in which 

the court is not asked to review the state court's criminal judgment on 

direct appeal; rather the federal court asks only whether the 

petitioner's custody is lawful. See Coleman v. Thompson, 501 U.S. 

722, 730, 111 S. Ct. 2546, 115 L. Ed. 2d 640 (1991) ("When a federal 

district court reviews a state prisoner's habeas corpus petition ... it 

must decide whether the petitioner is 'in custody in violation of the 

Constitution or laws or treaties of the United States.' ... The court 

does not review a judgment, but the lawfulness of the petitioner's 

custody simpliciter." (internal citations omitted) (emphasis in original)). 

Moreover, before a defendant may seek federal habeas relief, 

he is required to exhaust his remedies in state court. 28 U.S.C.A. § 

2254(b)(1 )(A); see also O'Sullivan v. Boerckel, 526 U.S. 838, 842, 119 

S. Ct. 1728, 144 L. Ed. 2d 1 (1999) ("[T]he state prisoner must give the 

state courts an opportunity to act on his claims before he presents 

those claims to a federal court in a habeas petition."). Principles of 

comity require "that when a prisoner alleges that his continued 

confinement for a state court conviction violates federal law, the state 

courts should have the first opportunity to review this claim and 

provide any necessary relief." Boerckel, 526 U.S. at 842. 

Freeman's judgment and sentence unquestionably became 

final on January 27, 2006, when the mandate issued affirming his 
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conviction and sentence. CP 160-67; RCW 10.73.090(3); see also ln 

re Pers. Restraint of Haghighi, 178 Wn.2d 435, 448, 309 P.3d 459 

(2013) ("RCW 10.73.090's time bar promotes finality of judgments, a 

principle especially important in this context because a petitioner 

cannot obtain federal habeas corpus relief until his or her judgment is 

final." (emphasis added)). Freeman's CrR 7.8 motion was filed almost 

six years later. CP 1. Therefore, the Court of Appeals properly found 

that the motion was untimely pursuant to RCW 10.73.090. 

Freeman also maintains that the Court of Appeals denied him 

unspecified rights when it acted on its own motion, "and outside of 

either parties' [sic] requests [sic]," by converting his appeal to a 

personal restraint petition and dismissing it as untimely. Pet. for Rev. 

at 11. It is not clear why Freeman characterizes the court's decision 

as sua sponte when the State specifically asked for the relief granted. 

See Brf. of Respondent at 11 ("It would be a waste of judicial 

resources to remand the case to the superior court simply for the 

purpose of having the superior court transfer the motion back to this 

Court. This Court should convert this appeal to a personal restraint 

petition, and dismiss it as untimely and successive."). 

Moreover, contrary to Freeman's argument, State v. Smith, 144 

Wn. App. 860, 184 P.3d 666 (2008) does not preclude the outcome at 

issue. Unlike the defendant in Smith, Freeman had previously filed a 
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personal restraint petition, and was therefore subject to the successive 

petition rule of RCW 10.73.140 prior to filing the instant CrR 7.8 

motion. Although Freeman argues that Smith does not expressly 

restrict its holding to second or subsequent personal restraint 

petitioners, the integrity of its analysis necessarily depends on such a 

limitation. 

Pursuant to CrR 7.8(c)(2), Freeman's untimely motion should 

have been transferred to the Court of Appeals for consideration as a 

personal restraint petition. As such, the Court of Appeals properly 

converted the direct appeal to a personal restraint petition, and 

dismissed it as untimely. Freeman has failed to establish that review 

under RAP 13.4(b) is appropriate. 

D. CONCLUSION 

For above-stated reasons, the State respectfully asks that the 

petition for review be denied . 
..;. 

DATED this J') day of May, 2014. 
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Respectfully submitted, 

DANIEL T. SATIERBERG 
King County Prosecuting Attorney 

By:~~ 
AMECKG1WSB B274 
Senior Deputy Prosecuting Attorney 
Attorneys for Respondent 
Office WSBA #91 002 
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