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A. ASSIGNMENTS OF ERROR
ASSIGNMENTS OF FRROR

1. THE APPELLATE COURT ERRED IN ENTERING A DECISION
IN THEIR UNPUBLISHED OPINION DENYING THE APPELLANTS'
CLAIM OF THAT HIS FIFTH AMENDMENT DOUBLE JEOPARDY
VIOLATION CLAIM WAS NEVER HARMED.

2, THE APPELLATE COURT UNPUBLISHED OPINION IN DENYING THE
APELLANTS' CLAIM THAT THE SAME CRIMINAL CONDUCT
ANALYSIS FOR SENTENCING PURPOSES ALTERS THE STATUS QUO
AND VIOLATES THE SENTENCING STATUTORY SCHEME.

ISSUES PERTAINING TO ASSIGNMENTS OF FRROR

1. IS THE APPELLATE COURT IN ACTUALLY CONCLUDING THAT THE
APPELLANTS' FIFTH AMENDMENT PROTECTING HIM FROM DOUBLE
JEOPARDY NEVER WAS HARMED?

2. IS THE APPELLATE COURT CORRECT IN THEIR UNPUBLISHED
OPINION THAT THE SENTENCING SCHEME FOR SENTENCING
PURPOSES BASED ON THE SAME CRIMINAL CONDUCT ANALYSIS
WAS NEVER VIOLATED?

B. STATEMENT OF THE CASE

The appellant in this matter does not dispute the facts and the
procedure provided by the apellate court in their unpublished opinion,
which is attached with this petition for review, see pages 1 through 10.

However, the apellant does disagree based on the appellate courts
reasoning on the application of law and analysis in their unpublished
opinion located from pages 10 through 20.

The Judges from the Division Three appellate court issued their
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unpublished opinion on May 20th, 2014, The appellant in this matter
timely submitted a motion for an extension of time and the state Supreme
Court granted the said petition for extension until and no later to have
the petition for review filed within‘the éourt and a copy submitted to all
relevant parties, pursuant to applicable rules, no later than by July 18th,
2014, Therefore, this petition for review is being timely submitted and
served upon all relevant parties in this matter. |
C. GROUNDS FOR RELIEF AND ARGUMENT
LAW AND ANALYSIS BASED ON DOUBLE JEOPARDI

On pege 10 within the appellate courts unpublished opinion, we have

the court stating:

"The jury convicted Tyler Jamison of two assaults committed
"on or about April 5, 2010." CP at 51, Jamison admits to
gseveral actions against 8.J. on ithat date,' But he argues
that each discrete action does not constitute a new assault,
and that,‘when multiple actions are taken against the same
vietim within a short time span, only one assault ocours. In
short, Jamison argues that his assault of S.J, amounts to
one "unit of prosecution." We dizagree.

Id. [Emphasis added]. Acceptance for review ought to be granted in this
matter pursuant RAP 13.4(b)(1) since the courts decision is in conflict
with this courts decision and that of the United States Supreme Court.

A judge, no matter on what ccurt he sits, may never create new
constitutional rights or destroy old ones. Any time he dces so, he violates
not only the limits to his own suthority but, and for that reason, also
viclates the rights of the legislature and the people. We are admonished
that the constitution has to be read with an eye to the social and moral
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perceptions at the time of its drafting. In other words, the approach to
the constitution should be preferred to as to its "original meaning",
rather than "original intent." The starting point, in any case, is the text
of the document and what it meani to the society that adopted it. The
constitution is, at bottom, a democratic document in view to protect
against the passions of the moment that may cause individual liberties
to be disregarded. When a claim is brought before the courts, the judges
decision will determine whether if the judges oath to uphold the

United States Constitution and the constitution of the state of
Washington is meaningful or not. See RCW 2,08,080 and Wash, Const. art.1,
§2.

Clearly established federal law, as interpreted by the United States
Supreme Court, based on double jeopardy, renders clear that the double
Jeopardy clause of the Fifth Amendment guarantees that 'no! person shall
"pe subjact for the sams offense to he twice put in jeopardy of 1ife or
limb." Jeffere v. U.S., 432 U.S. 137, 155 (1977); Benton v. Maryland,
395 U.S. 784, 794 (1969); Crist v, Brets, 437 U.S. 28, 37-38 (1978).

The double Jeopardy clause protects a defendant from even the 'risk!

of being punished twice for the same offense. See Abney v. U.S., 431 U.S,
651, 660-52 1977). The complexity of modern criminal law often results in

many charges arising from the same act or series of acts. Ses Ashe v.
Swenson, 397 U.S. 436, 445 n,10 (1970). Consequently, double jeopardy

protection depends on whether two offenses are considered the "same offense.”
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The court on point in Blockburger v. United States, 284 U.S, 299
(1932) gave thse test of how o determine whether multiple prosscutions for
2 singls act constutes prosscutions for the same offense., Under Blockburger,
double Jeoperdy bmrs subsaquent prosecutions for ths same offenas or
single act unless ths act or offense can be prosecuted and punished under
different gtatutory provisions that requirs proof of different elements.

Id. at 304,

In the Division Thrse uapublished opinion from pagss 11 through 16
giving thelr logical reasoning of denying the appellants' claim of double
Jeopardy violation is sbhsolutely misplaced. In general, statute establishing
crime of assault of a child in the first degree requires proof of a
principle intentional agsault which causes substantial bodily harm a
vrevicus pattern or practice of causing pain; crime is defined 'not' by
single act 'but! by course of gonduct. State v. Kiser, 87 Wn. App. 126,
129-31, 940 P.2d 308 (1997).

Definition of crime of assault of a child in ths first degree permits

the court or the State to charge entire episcde of assaultive conduct as
'one count'; jurors must all find principle act resulting in substantial
bodily herm preceded by pattern or practice of other assaultive acts, but
it is not nscessary for 'all' jurors to agree on what act wes the
prineiple assault. Id.

The appellants! research in cases of vhich are identical or similar
to that of his cass is being presented before this court, Example, Divieicn
Two in Marchi, infra, ruled that the charged offenses of attempted first
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degree murder and first degree assault on a child arising from defendant's
'single' act of drugging a child were the 'same! in law end thus defendant's
rights against double jeopardy ‘were! violated hy using or belag

conicted of both offensss even though assault on a child statute contained
an age differential rsquirement that assailant be over 18 years old and
victim be under 13; age differentisl was intended to allow punishment of
‘ongoing! abuse of & child at a level of first degree assualt for acts not
themselves rising to level of ordinary first degree msseult and was 'not!
intended to punish a one~time ssgault of & cnild satisfying elements of
attempted first degree murder by imposing an additional punishment for
first degree assenlt of a child. State v, Marchi, 158 Wn. App. 823, 829-34,

243 P.3d 556 (2010).

The appellate court in thelr unpublished opinion cite the Marchi case,
but for some rsason does not explain fully and in brief the contents within
that case, meaning, of how the Marchi dscision renders the appsllants’
double jeopardy claim frultless and out of season. See Division Three
Unpublished Cpinion at page 15,

The Supreme Court in Womaec, infra, provided that the defendant's
convictions for homleide by sbuse, sscond degree falony wmurder, and
first degree assault relating to death of defsndant's four month old
son senstituted multipvle convietions for same criminel conduct for
double jeopardy purposes.,

Womac, according teo the Supreme Court, suffered !Jeopardy’, for

double jepordy purposes, wnere trisl court enterad judgment on jury's
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convictions of Womac for homicide by abuse, second dgrse felony murder,
and first dagree assault relating to Womapg's 4 month old son though trial
court, sentenced Womae only for his conviction for homicide by abuss;
Yomae remainded expoged to danger hscaugs thres separate convictions,
arising from ssme criminal eondust, remained on his record and multiple
convictions could bring sdverse collateral coasequences in the futurs.

State v. Womac, 160 Wn.2d 443, (47, 650-58, 1€0 P.2¢ 40 (2007).

Therefore this very courts reascning in Womsc made clear of that
since his, Womac, double jeopardy violsiion occurred, this just didn't
only prejudiced Womagc in =nd for the present moment, however, it alsc
will effect him [Womse] in the future if he ever got convicted again
for sentencing purposes bmsed on the caleulation c¢f his offender score
and the standard sentencing ran

-

in Stats v, Jenninge, 104 Vile nPP' 53 2, 535""6: 5/ ‘:“' vsy 2 P-3d 1&30 (2001)O

(e

2, Ses Divizion Two's published oplnion

Baged on ths ocases wresented by the appellant befors this court, which,
these cases are if not identical, but rather similar, shows clearly that
the appellant's Fifth Amendment constituilon rights of ths protestion
of belng placed twlce in jeopardy has besn violated at this surrsnt time
and vossible even in the further future is currently in deep constrast
of the constitutions of this state at Wash. Const. ert.i, §9 and the
United States Constitution of the Fifth Amendment based on double Jerordy.

Furthermore, due to the eoual protectlion of the law, thse decisions
in Marchi, supra, and Womac, supra, ought to be applied hars since those
cages if not identicel to this oamse, ought to bs viswed as bsing similar

to this case before this court.
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For a clearer understanding, a statute establishing c¢rims of asgsault
of a ohild in the first degree, like what the appellant herein was found
guilty of, requires proof of a principle intentional assault which cuases
gubstantial bodily harm and & previous pattern or practice of causing
pain and such orime is 'defined' not by single act but by course of conduct.
See Kiser, supra, 87 Wn. App. at 129-31,

As discussed earlier, Marchi, supra, and Womac, supra, were both
charged with multiple accusations and were found guilty of each charge
alledged against them, however, to prevent violating their Fifth Amendment
United States Constitutional rights of double jeopardy and their Washington
State Conatitutional rights under article 1, §9 based on double jeopardy,
the courts merged or sentenced the defendants under the same criminal
conduct standard, The appellate court in their unpublished opifxion in this
matter provided that of what the appellant was charged with, which is two
counts of first degree assault on a child, occurred and took place on
April 5th, 2010 on both counts and this also was part of the jury
instructions. See Division Three Unpublished Opinion at pages 8 and 9.

A1l of what the appellant in this matter is saying is that under the
equal protection standard, Washington's Constitution at article 1, §12 and
the Fourteenth Amendment to the United States Constitution ‘guarantee! that
persons similarly situated with respect to the legitimate purpose of the
law 'must! receive like treatment. In other words, the decision and ruling
in M, supra and Womac, supra, ought to apply here in this case as
well as the Kiger, supra, decision because the appellant offenses ought
not to be defined by single acts but, appropriately by, course of conduct.
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Kiser, supra, 87 Wn. App., at 129-31., The trial courts punishment phase
in this matter demonstrated actual prejudice by violating the appellant's
state and federal constitutional rights as discussed above or at the very
least the trial courts actions i a fundamental defect which amounts to
a complete misca.i'riage of justice,
LAW AND ANALYSIS ON SAME CRIMINAL CONDUCT -

Generally, statutes are construed according to their "avident intent

and purpose. State v. Rinkes, 49 Wn.2d 664, 667, 306 P.2d 205 (1957).

Moreover, words in statutes are to be understood in their ordinary and
popular sense. State v. Cain, 28 Wn. App. 462, 464, 624 P.2d 732 (1981).

Two orimes constitutes the same criminal conduct under ROW 9.94A.589(1)
(a) if the crimes involve the same oriminal intent, the same time and place,
and the same victim. State v. Vike, 125 Wn.2d 407, 410, 885 P.2d 824 (1994).

The absence of any one of these factors precludes a finding of same
eriminal conduct, Vike, supra, 125 Wn.2d at 410; and the Legislature
intended that the phrase "same criminal conduct" be narrowly construed.
State v, Flake, 76 Wn. App. 174, 180, 883 P.2d 341 (1994).

The appellate court in this matter did review the trial court's
determination of same criminal conduct and double jeopardy claim for abuse
of discretion or misapplication of the law. State v. Grantham, 84 Wn. App.

854, 857, 932 P.2d 657 (1997). The appellate acourt found that the trial
court, in this matter, did not abuse their discretion and affirmed the
appellants! conviction. See Division Three Unpublished Opinion.

Here, as discussed earlier within this petition, the crimes in this
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natter took place at the sams time and place and involved the same vietim.
The issue or the quasticn which ought to be asked is that whether ths
appellant had the same criminal intent in committing toth of the offenses?
The facts unequivecally shows, from the Division Three Unputlished
Opinion, thaet the appellant in thils matter had the same criminsl intent
on the day of April 5th, 2010. The appellant still ssserts that the
trial court rendersd a misapplication of the law pursuant to RCW 9.94A.589
(1)(a) and the appellate courts decision in their opinien is contrary to
this vary court declsion and that of other divisions of the appellate |
courts of Washington state, and even moré, that of the United States Supreme
Court, RAP 13.4(b)(1). This matter ought to be, respectfully asking, reversed
and remanded bacl to the triel sourt for resentencing.
D. CONCLUSION
The appsllant herein respectfully ask that this court will aceept
reviev in this matier pursuant to RA¥ 13.4(b){(1) and to £ind that violation
did occur in this matter contrash to the protsction of the double Jeopardy
snalysis and the samz criminal conduct and t¢ reverse and remand this

matter back 4o the trial court for resentencing.
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%, DECLARATION

Purguant to RCW 9A.72,085, I, TYLER LEE JAMISON, do hereby certify
by the laws of the stats of Waghington undsrstanding the penalty of
perjury that the contents within this petition and the referred to exhibit
of Division Thres Unpublished Opinlon attached with thls petition is true,
accurats and complete to the best of my knowledge and that the parties
listed below have hesn gerved the same:
| Washington State Suprme Court
Tenple of Justice

P,0, Bex 40929
Olympia, Washington 9850/4~0929

Spokane County Prosecutors Office
1100 W Mallon Ave
Spokane, Washington 992600270

DATED on this [&f day of the month of _~)) \\{ , 2014,

Respectfully Submitted By:

r amison #361091
Stafford Creek Corrections Center
191 Constantine Way
Aberdeen, Washington 98520
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EXHIBIT "A®

DIVISION THREE COURT OF APPEALS UNPUBLISHED OPINION



FILED

MAY 20,2014
In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 31175-9-II1
Respondent, ) '
)
V. )
)
TYLER L. JAMISON, ) UNPUBLISHED OPINION
)
Appellant. )

FEARING, A.C.J. — Tyler Jamison choked, smothered, squeezed, and bounced his
infant daughter, S.J., on multiple occasions, in an attempt to stop the baby’s crying.
Jamison fractured his daughter’s ribs, bruised much of her body, and caused her severe
brain damage. As a result of the horrific acts, S.J. is now blind. A feeding tube sustains
her. Sheis “noﬁresponsive.”

In a case that engenders many tears, a jury found Tyler Jamison guilty on two
counts of first degree assault of a child for assaulting S.J. on or about April 5, 2010 in
violation of RCW 9A.36.120(1)(b)(i) and RCW 9A.36.120(1)(b)(ii). On appeal, Jamison
- argues these two convictions stem from the same criminal conduct, violating his right to
be free of double jeopardy. In the alternative, Jamison argues that his two convictions
arose from the same criminal conduct for purposes of sentencing under RCW 9.94A.589

and must run concurrently. We reject both of his arguments, affirm both convictions, and
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State v. Jamison
affirm the sentences.
FACTS

Kelsey Goble and Tyler Jamison are the parents of S.J. Goble lived in foster care
much of her life because her parents were in prison. Defendant Tyler Jamison and she
became friends during fheir sophomorn year of high school, and Goble moved to
Jamison’s mother’s home, where the three lived together. Within a year, Goble became
unexpectedly pregnant. Goble moved into her own apartment, and Jamison followed.
Kelsey Goble gave birth to S.J. on February 8, 2010, on which date both Goble and
Jamison were 18 years old.

The Beginnings of Tyler Jamison’s abuse of his infant daughter is sketchy, but
began at least by mid-March 2010. Jamison later told law enforcement officers, “[TThere
were times where he would be tired from staying up all night playing video with his
friends and that he could just not figure out how to get her [S.J.] to stop crying and that’s
why he started doing these things.” Report of Proceedings (RP) at 906. “These things”
included pressing his fingernails on S.J.’s throat. RP at 880. He noticed that after
applying pressure for 15 seconds, S.J. turned-pale. By late March, Jamison stopped using
ﬁngernails on S.J.’s throat because of cuts caused to th;: throat. Jamison switched to
smashing S.J.’s nose and covering her mouth until she turned pale.

On some occasions, Tyler Jamison squeezed S.J. tightly until she stopped crying.

When she would not cease crying, Jamison repeated the squeezing. Tyler Jamison

2
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State v. Jamison

sometimes placed S.J. on the couch, placed his hands on either side of her, and bounced
on the couch cuéhion. S.J. bounced off the couch cushio‘n, her head snapped back aﬁd
forth, s-ometimes with her chin making contact with her chest, other times with the back
of her head striking her back or the arm of the couch. The arm of the couch had padding,
but was solid wood.

The frequency of the abuse of S.J. by Tyler Jamison is unknown. Kelsey Goble
apparently ﬁrst noticed physical ailments in S.J. on March 17, 2010. On that date, Goble
and Tyler Jamison brought S.J. to the emergency room at Spokane’s Holy Family
Hospital because. S.J. had a weak cry and was spitting. J arriison told Dr. Timothy
Veenstra that S.J. seemed to be turning pale, but had not stopped breathing. Veenstra
examined S.J. and found her well nourished, well hydrated, and in generally good health.

On April 3, Kelsey Goble took S.J. to Jamison’s mother, Michelle Jamison, who
‘baby-sat S.J. for the night. At trial-, Michelle testified that during the night S.J. vomited,
appeared lethargic, and her eyes rolled back into her head while feeding.

On April 4, Michelle Jamison and Kelsey Goble met at a family friend’s home,
where Michelle returned S.J. to Goble. On the way to the friend’s home, S.J. vomited.
Uf)on her arrival at the home, Goble noticed a bruise on S.J.’s left eyelid. To clean the
vomit, Kelsey Goble and the friend, Hope Belieu, bathed S.J. Belieu did not notice any
marks or bruises on S.J.’s body.

At trial, Kelsey Goble testified that S.J. appeared unusually drowsy on April 4. In

3



No. 31175-9-111
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the evening, Kelsey Goble, Tyler Jamison, and S.J. returned to their home. Goble
planned to begin classes at community college the next day. So Jamison cared for S.J. in
their living room while Goble slept. Around 4:15 a.m., Goble awoke to S.J. screaming.
Goble changed S.J.’s diaper and fed her. S.J. ate without trouble, and returned to sleep.

During the morming of April 5, Tyler Jamison watched S.J. while Kelsey Goble
prepared for school. At 7:10 a.m., Goble tried to place S.J. in a car seat so that Jamison
could drive Goble to school. But S.J.’s legs locked in place. Goble later testified:

A. Her legs locked when we were trying to put her in the car seat,

which is really weird. I'd never had that happen before.

Q. And what do you mean, “locked”?

A.  Like they were out and they were straight and stiff, and I couldn’t

get them to bend. I had to wait until her body did it itself, and they were

locked for like five minutes.

RP at 592. Goble asked Jamison to call their doctor and make an appointment, which he

made for 1:00 p.m that day. Jamison and S.J. dropped Goble off at school around

- 7:30 a.m. Jamison and S.J. returned home.

On the morning of April 5, Tyler Jamison repeatedly choked, smothered,
squeezed, and bounced his infant daughter S.J., becaus»e of her crying. S.J.’s eyes went
ciifferent directions after her smothering. The left eye looked straight ahead and the right
eye looked up. When S.J. shut her eyes, they popped back to normal. S.J. began a
swimming motion with both of her arms that did not stop for the rest of the morning. S.J.

encountered problems breathing, so Jamison bounced S.J. on the couch in an attempt to
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revive her. S.J. struck her head on the arm of the couch at least twice. In order to revive |
S.J., Jamison also placed her on his thighs, laid her on her back, and poked her in the
chest. Jamison pressed down hard enough to actually feel in between her ribs so he cquld
help get S.J s “breath out.” RP at 903. S.J . began a sipping sound and became
unresponsive.

Tyler Jamison and S.J. retrieved Kelsey Goble from school around 11:15 a.m.
Goble then noticed that S.J. “was doing a swimming motion with her arms.” RP at 593.
Jamison told Goble that S.J. had been moving her arms like that since around 8:00 a.m.
Goble also noticed that S.J.’s breathing was shallow. Jamison, Goble, and S.J. went to
the bank for Goble to cash her financial aid check. When Goble returned to the car, S.J.
still performed the swimming motion but her breathing seemed shallower. Goble
contacted the doctor’s office to check for an earlier appointment. Following the office’s
advice, Goble and J émison took S.J. to the emergency room.

Kelsey Goble, Tyler Jamison, and S.J. arrived at Holy Family Hospital’s
emergency room at 12:19 p.m. S.J. breathed quickiy and her heart beat rapidly. A
computed torﬁography (CT) scan showed internal bleeding in her skull, recent rib
fractures, and rib fractures “from an earlier injury.” RP at 336.. Emergency room
physician Dr. Todd Ewert arranged for S.J.’s transfer to Sacred Heart Children’s
Hospital’s pediatric intensive care unit. Ewert suspected child abuse and ordered that

Child Protective Services (CPS) be called.
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At' Sacred Heaﬁ, police approached Kelsey Goble and Tyler Jamison. Both agreed
to accompany Detectives Mark Burbridge and Neil Gallion to a police statioﬁ for
interviews. The detectives interviewed Kelsey Goble first and she provided a timeline for
S.J.’s activities. Detectives Burbridge and Gallion next interviewed Jamison. He told
the detectives he suspected his mother of abusing S.J., and repeatedly denied hurting S.J.

On April 6, Tyler J amiéon called Detective Mark Burbridge. Jamison told
Burbridge that he wanted to come to the police station and talk with him. After Jamison
arrived at the station‘, Detective Neil Gallion asked Jamison what he wanted to say.
Jamison responded, “I am the one who did it.” RP at 894.

On April 6, Detecﬁves Burbridge and Gallion interviewed Tyler Jamison for 30-45
minutes, beginning around 4:30 p.m. The detectives did not record the interview.
Detective Burbridge then asked Jamison to consent to a second videotaped interview and
Jamison consented. Over the course of the interviews, the detectives heard Tyler
Jamison describe his abuse of S.J.

On April 6, pediatric neurologist James Reggin, examined S.J. Dr. Reggin fqund
bruising on S.J.’s eyelid, sternum, cheek, back, and ears. “And her soft spot, the anterior
fontanelle, was tense and bulging.” RP at 222. Dr. Reggin saw bleeding into the back
lining of the eye into the retina. A CT scan shoWed progressive cerebral edema, or
swelling in the brain, resulting from a lack of blood flow and oxygen. Reggin testified at

trial, “She was critically ill. She had a very severe neurological dysfunction with very
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minimal appropriate responses but still showing some preserved brain stem responses.”
RP at 223.

Many physicians testified at trial about the severe injuries to S.J. Multiple doctors
testified that a lack of oxygen and blood flow caused brain damage. Pediatrician
Michelle Messer testified that S.J.’s swimming motions signaled “a very bad brain
injury.” RP at 677. Pediatric ophthalmologist Caroline Shea testified that a concussive
injury likely caused damage to S.J.’s eyes.

At trial, Dr. James Reggin opined that S.J. suffered most of her injuries within 24
hours of April 5, but noted “there were other signs that there’d been other injuries at a
different time.” RP at 257. Radiologist Trent Sanders estimated that S.J. bore earlier rib
fractures about two weeks prior to April 5.

S.J.’s tragic condition has not improved since April 2010. S.J. lives “essentially in
a vegetative state.” RP at 279. As of September 17, fluid had replaced much of S.J.’s
brain tissue. Her brain lost the ability to “control hormones.” RP at 377. At 10 months
old, S.J. showed signs of puberty, including growing of breasts. S.J. cannot swallow. A
feeding tube sustains her. S.J.’s gag reflex no longer functions to protect her airways.
She is blind. She will never recover.

PROCEDURE
On May 5, the state of Washington charged Tyler Jamison with first degree assault

of a child along with three aggravating factors: (1) S.J. was a vulnerable victim, (2)
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Jamison abused a position of trust, and (3) Jamison’s conduct had a destructive and
foreseeable impact on persons other than S.J. The State alleged Jamison intentionally
assaulted S.J. “on or about April 5, 2010,” either in violation of RCW 9A.36.120(1)(b)(i)
or, in the alternative, RCW 9A.36.120(1)(b)(ii). Clerk’s Papers (CP) at 1-2.

Two years later, the State amended the information and split the alternative means
for violating RCW 9A.36.120 into separate counts. The State thereby charged Jamison
with two counts of first degree assault of a child. Each count alleged the assault occurred
“on or about April 5, 2010.” CP at 51-52.

The trial court gave separate jury instructions for counts one and two of first
degree assauit of a child. Jury instruction 11 addressed the first count and read:

To convict the defendant of the crime of assault of a child in the
first degree as charged in count I, each of the following elements must be
proved beyond a reasonable doubt:
(1)  That on or about the 5th day of April 2010, the defendant
intentionally assaulted [S.J.] and recklessly inflicted great bodily harm;
(2)  That the defendant was eighteen years of age or older and
[S.J.] was under the age of thirteen; and
(3)  That this act occurred in the State of Washington.
CP at 161 (emphasis added). The instruction is based upon 11 WASHINGTON PRACTICE:
WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 35.35.02 (3d ed. 2008) (WPIC).

In a separate jury instruction, the trial court defined “great bodily harm” as “bodily injury

that creates a probability of death, or that causes significant serious permanent
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disfigurement, or that causes a signiﬁcant permanent loss or impairment of the function
of any bodily part or organ.” CP at 175.

Jury instruction 12 covered count two and read:

To convict the defendant of the crime of assault of a child in the first
degree, as charged in count II, each of the following four elements must be
proved beyond a reasonable doubt:

(1)  That on or about 5th day of April 2010, the defendant
intentionally assaulted [S.J.] and caused substantial bodily harm;

(2)  That the defendant was eighteen years of age or older and
[S.J.] was under the age of thirteen; and

(3)  That the defendant had previously engaged in a pattern or
practice of assaulting [S.J.] which had resulted in bodily harm that was
greater than transient physical pain or minor temporary marks; and

(4)  That any of these acts occurred in the State of Washington.

CP at 162 (emphasis added). This instruction arises from WPIC 35.35.03. In another.
instruction, the trial court defined “substantial bodily harm™ as “bodily injury that
involves a temporary but substantial disfigurement, or that causes a temporary but
substantial loss or impairment of the function of any bodily part or organ, or that causes a
fracture of any bodily part.” CP at 176.

The trial court further instructed the jury, “A separate crime is charged in each
count. You must decide each count separately. Your verdict on one count should not
control your verdict on the other count.” CP at 159.

The jury found Jamison guilty on both counts, with three aggravating factors for

each. Jamison argued at sentencing that his convictions for both count one and count two

violate his right against double jeopardy. Jamison also argued that count one and count
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two are the same criminal conduct for purposes of RCW 9.94A.589. In its “Findings of
Fact and Conclusions of Law Regarding Exceptional Sentence,” the trial court found,
“These offenses occurred over a several hour period of time and count II also included
assaults that had occurred repeatedly in the weeks prior. The types of assaults on April 5,
2010 were distinct and caused different types of harm. Count II occurred over the course
of several weeks.” CP at 252. The court thus concluded, “The offenses in counts I and II
are separate courses of conduct and the defendant shall be sentenced for each of these
convictions.” CP at 252. The trial court imposed an exceptional sentence of 180 months’
confinement on each count and ordered the sentences to run consecutively under RCW |
9.94A.589(1)(b), for a total sentence of 30 years.
LAW AND ANALYSIS
Double Jeopardy

The jury convicted Tyler Jamison of two assaults committed “on or about April 5,
2010.” CP at 51. Jamison admits to several actions against S.J. on that date. But he
argues that each discrete action does not constitute a new assault, and that, when multiple
actions are taken against the same victim within a short time span, only one assault
occurs. In short, Jamison argues that his assault of S.J. amounts to one “unit of

prosecution.” We disagree.

10



No. 31175-9-111
State v. Jamison

Despite charging Tyler Jamison with two counts, the state of Washington charged
both counts under one statute; RCW 9A.36.120, which criminalizes assgult against a

child. The statute provides:

(1) A person eighteen yeais of age or older is guilty of the crime of -
assault of a child in the first degree if the child is under the age of
thirteen and the person:

(a) Commits the crime of assault in the first degree, as defined in
RCW 9A.36.011, against the child; or

(b) Intentionally assaults the child and either:

(i)~ Recklessly inflicts great bodily harm; or

(i)  Causes substantial bodily harm, and the person has
previously engaged in a pattern or practice either of (A) assaulting the
child which has resulted in bodily harm that is greater than transient
physical pain or minor temporary marks, or (B) causing the child physical
pain or agony that is equivalent to that produced by torture.

(2)  Assault of a child in the first degree is a class A felony.
~ (Emphasis added.) Note that under subsection (b), the perpetrator may commit the crime
in two alternate ways: (1) intentionally assaults the child and recklessly inflicts great
bodily harm, or (2) intentionally assaults the child and causes substantial bodily harm,
while the accused has engaged in a pattern of practice of assaults or torture. The trial
court instructed the jury on the alternate means of convicting Tyler Jamison under the
statute and the jury convicted on both.

One flaw in Tyler Jamison’s argument is that he assumes he can be convicted only

for his conduct on April 5. Both counts encompass assaults beyond April 5. The State

charged Jamison with two counts of first degree assault of a child to account for the

11
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magnitude of harm caused and the ongoing pattern of abuse: Our analysis extends
further, however.

Tyler Jamison contends that his two éonvictions for assault of a child in the first
degree under RCW 9A.36.120(1)(b)(i) and RCW 9A.36.120(1)(b)(ii) violate his right
against double jeopardy. This court reviews claims of double jeopardy de novo. State v.
Smiih, 177 Wn.2d 533, 545, 303 P.3d 1047 (2013).

The United States Constitution provides that a person may not be subject for the
same offense to be twice put in jeopardy of life or limb. US CONST. amend. V.
Similarly, the Washington State Constitution provides that a person may not be twice put
in jeopardy for the same offense. CONST. art. I, § 9. The double jeopardy clauses of the
United States and Washington State Constitutions protect a defendant from multiple
convictions for the same crime. State v. Tvedt, 153 Wn.2d 705, 710, 107 P.3d 728
(2005); State v. Green, 156 Wn. App. 96, 99, 230 P.3d 654 (2010).

A defendant’s double jeopardy rights are violated if he or she is convicted of
offenses that are identical both in fact and in law. State v. Calle, 125 Wn.2d 769, 777,
888 P.2d 155 (1995); State v. Johnson, 96 Wn.2d 926, 933, 639 P.2d 1332 (1982). In the
case on appeal, the convictions are neither identical in law or fact. We focus on the lack
of factual identify.

In keeping with the purpose of the double jeopardy clause, if each count arises

from a separate and distinct act, the defendant is not potentially exposed to multiple
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punishments for a single act. State v. Fuentes, 179 Wn.2d 808, 318 P.3d 257 (2014);
State v. Mutch, 171 Wn.2d 646, 662, 254 P.3d 803 (2011). An illustrative decision is
Mutch, 171 Wn.2d 646. Richard Mutch was convicted of five separate counts of rape
- based on five acts that occurred with the same victim over the course of one night and the
following morning. Mutch admitted to engaging in multiple sex acts, and he did not
argué insufficiency of evidence as to the number of alleged criminal acts or question the
victim’s credibility regarding the number of rapes. The court found that the jury knew
that each count represented a separate act and that no double jeopardy violation occurred.
Jamison’s two convictions do not offend the double jeopardy prohibition because »
he committed more than one offense, act, or transaction. He committed multiple attacks
or intrusions on the safety of his daughter. Moreover, each count required proof of a
legal element, which the other does not. Count one required the jury find Jamison
“recklessly inflicted great bodily harm,” whereas count two only required that Jamison
“caused substantial bodily harm.” The court’s instructions to the jury defined “great
bodily harm” as more severe than “substantial bodily harm.” Count two uniquely
required the jury find that the defendant had previously ehgaged in a pattern or practice
of assaulting S.J., which resulted in bodily harm that was greater than transient physical
pain or minor temporary marks. While count one refers to a singular “act,” count two

refers to multiple “acts.”

13
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Count two required the State to show that Jamison caused temporary injuries. The
State met this burden by showing Jamison fractured S.J.’s .ribs. For count one, the State
needed to show Jamisoﬁ recklessly inflicted “great bodily harm,” defined as “bodily‘
injury that creates a probability of death, or thét causes significant serious permanent
disfigurement, or that causes a significant permanent loss or impairment of the function
of any bodily part or organ.” The State needed to show more than fractured ribs. To
meet this higher bﬁrden, the State showed that Jamison choked, smothered, and bounced
S.J., thus denying her oxygen to thé point of causing permanent, irreparable brain
damage.

Count two required the State to show that Jamison “engaged in a pattern or
practice of assaulting” S.J. To meet this burden, the State showed Jamison fractured
S.J.’s ribs about two weeks prior to April 5, about mid-March, Jamison switched from
choking to smothering S.J. to avoid detection; and Jamison smothered S.J. in this way
“several times in the past.” Count one did not require proof of any pattern.

Tyler Jamison contends he suffers double jeopardy because both convictions
concern the same statute. He argues because assault is not defined in terms of each
physical act against a victim, his actions on April 5 constituted one single assault. This
contention is already answered by our mention that the charges included language of acts

prior to April 5. We analyze the argument further, nonetheless.
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When a defendant is convicted of multiple violations of the same statute, the
double jeopardy question focuses on what “unit of prosecution” the legislatufe intends as
the punishable act under the statute. State v. Westling, 145 Wn.2d 607, 610, 40 P.3d 669
(2002). Tyler Jamison’s contention fails because RCW 9A.36.120(1)(b)(i) and RCW
9A.36.120(1)(b)(ii) are functionally different statutory provisions, and thus different units
of prosecution.

Chapter 9A.36 RCW and the legislative history for RCW 9A.36.120 do not
expressly indicate whether the legislature intended for RCW 9A.36.120(1)(b)(i) and
RCW 9A.36.120(1)(b)(ii) to be punishable as distinct crimes. But implicitly, the
language of RCW 9A.36.120 shows the legislature intended different units of prosecution
for RCW 9A.36.120(1)(b)(i) and RCW 9A.36.120(1)(b)(ii), renderiné each a distinct
crime. Each provision within RCW 9A.36.120 addresses a unique concern. RCW
9A.36.120(1)(a) incorporates the definition of first degree assault in RCW 9A.36.011,
allowing prosecutors to differentiate between assault of an adult and assault of a child.
See, e.g., State v. Marchi, 158 Wn. App. 823, 832, 243 P.3d 556 (2010). RCW
9A.36.120(1)(b)(3) criminaliz‘es the intentionai assault of a child that recklessly inflicts
great bodily harm. This provision thus addrésses the legislature’s concern for the
“particulér vulnerability of young victims” by imposing a higher harm requirement than
RCW 9A.36. 120(1)(b)(ii) but lower intent requirement than RCW 9A.36.011. Last, of

the three, RCW 9A.36.120(1)(b)(ii) addresses the legislature’s concern for “ongoing
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abuse of a child” by imposing steeper penalties for an ongoing “pattern or practice” of
assault. Thus, in the same way RCW 9A.36.120(1)(b)(i) and RCW 9A.36.120(1)(b)(ii)
differ in law, the unit of prosecution also differs. These unique statutory provisions
create unique crimes with unique units of prosecution.
SAME CRIMINAL CONDUCT IN SENTENCING

Tyler Jamison asserts a related, but distinct, argument on concerning his sentence
as with his convictions. The trial court imposed consecutive, not concurrent, sentences of
the two convictions. Jamison contends the sentences violate, not the double jeopardy
clausé, but the Sentencing Reform Act of 1981, chapter 9.94A RCW, because the
convictions were not treated as the same criminal conduct resulting in concurrent

sentences.

RCW 9.94A.589(1)(a), the pertinent provision of the sentencing reform act,

provides:

Except as provided in (b) or (c) of this subsection, whenever a person is to
be sentenced for two or more current offenses, the sentence range for each
current offense shall be determined by using all other current and prior
convictions as if they were prior convictions for the purpose of the offender
score: PROVIDED, That if the court enters a finding that some or all of the
current offenses encompass the same criminal conduct then those current
offenses shall be counted as one crime. Sentences imposed under this
subsection shall be served concurrently. Consecutive sentences may only
be imposed under the exceptional sentence provisions of RCW 9.94A.535.
“Same criminal conduct,” as used in this subsection, means two or more
crimes that require the same criminal intent, are committed at the same time
and place, and involve the same victim.

16
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(Emphasis added.) RCW 9.94A.589(1)(b) creates an exception to subsection (1)(a) for
serious violent offenses. RCW 9.94A.589(1)(b) provide‘s:

Whenever a person is convicted of two or more serious violent offenses
arising from separate and distinct criminal conduct, the standard sentence
range for the offense with the highest seriousness level under RCW
9.94A.515 shall be determined using the offender’s prior convictions and
other current convictions that are not serious violent offenses in the
offender score and the standard sentence range for other serious violent
offenses shall be determined by using an offender score of zero. The
standard sentence range for any offenses that are not serious violent
offenses shall be determined according to (a) of this subsection. All
sentences imposed under (b) of this subsection shall be served
consecutively to each other and concurrently with sentences imposed under
(a) of this subsection. :

(Emphasis added.) We hold that, under RCW 9.94A.589, the trial court did not err
when imposing consecutive sentences. We repeat some of the analysis used to determine
if Tyler Jamison’s double jeopardy rights were violated.

A judge, rather than a jury, may find the facts necessary to impose consecutive,
rather than concﬁrrent, sentences for multiple offenses. Oregon v. Ice, 555 U.S. 160, 129
S.Ct. 711, 172 L. Ed. 2d 5 17 (2009). Thi‘s court reviews a same criminal conduct claim
for an abuse of discretion or a misapplication of the law. State v. Grantham, 84 Wn.
App. 854, 857, 932 P.2d 657 (1997).

Tyler Jamison concedes first degree assault of a child is a serious violent offense.
RCW 9.94A.030(45)(a)(viii) expressly includes ﬁrét degree assault of a child within its

definition of “serious violent crime.” So subsection (b) of RCW 9.94A.589(1) applies.
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We ask whether the trial court abused its discretion when concluding that Jamison’s two
convictions arose from “separate and distinet criminal conduct.” |

Although “separate and distinct criminal conduct” is not statutorily defined, it is
well established that when an offense does not constitute the “same criminal co»nd‘uct,”}
the offense is necessarily separate and distinct. State v. Cubias, 155 Wn.2d 549, 552, 120
P.3d 929 (2005). “A court will consider two or more crimes the ‘same criminal conduct’
if they: (1) réquire the same criminal intent, (2) are committed at the same time and‘
place, and (3) involve the same victim.” State v. Price, 103 Wn. App. 845, 855, 14 P.3d
841 (2000). “All three prongs must be met.” State v. Vike, 125 Wn.2d 407, 410, 885
P.2d 824 (1994).

“If the intents are different, the offenses will count as separate crimes. If they are
the same, we next ‘objectively view’ the facts usable at sentencing to determine whether
a defendant’s intent was the same or different with respect to each count.” State v.
Hernandez, 95 Whn. App. 480, 484, 976 P.2d 165 (1999). Where a defendant has the time
to “pause, reflect, and either cease his criminal activity or proceed to commit a further
criminal act,” and the defendant proceeds, he or she forms a new criminal intent.
Grantham, 84 Wn. App. at 859.

Tyler Jamison intentionally assaulted S.J. repeatedly over the course of several
weeks. He began by choking her, pressing his fingers against her throat. Fearing that he

might be discovered, Jamison switched to smothering S.J. with his hand. He admitted to
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bouncing S.J. on the couch on at least two occasions. For each of these acts, Jamison
formed a new criminal intent. And while both counts encompass Jamison’s conduct on
April 5, only count two includes those other assaults.

As for “same time and place,” simultaneity is not required. State v. Porter, 133
Wn.2d 177, 182, 942 P.2d 974 (1997). Tyler Jamison assaulted S.J. on April 5, between
8:00 a.m. and 11:15 a.m. at their home. Jamison’s actions that morning may constitute
the “same criminal conduct.” But as noted in State v. Kiser, 87 Wn. App. 126, 130, 940

- P.2d 308 (1997), RCW 9A.36.120(1)(b)

requires proof of a principal intentional assault which causes substantial

bodily harm, and a previous pattern or practice of causing pain. The crime

thus is defined not by a single act, but by a course of conduct. The

definition of the crime permits the State to charge an entire episode of

assaultive conduct as one count. The jurors must all find a principal act

resulting in substantial bodily harm preceded by a pattern or practice of
other assaultive acts.

(Emphasis added.) Thus, as discussed above, count two encompasses more than just the
morning of the 5th. Count two includes when Jamison bounced S.J. on the couch
previously, when Jamison fractured S.J.’s ribs about two weeks prior, and when Jamison
first choked S.J. prior to her March 17 emergency room visit. These assaults occurred at
different times other than April 5. g

As for “same victim,” there is no clear answer. For both counts, the jury found by
special verdict that the crime had “a destructive and foreseeable impact on persons other

than the victim.” CP at 194, 196. S.J. was the primary victim throughout. Her mother,
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Kelsey Goble, was also the victim because she has the devastating loss of a child. Atany
rate, count one and count two encompass “separate and distinct criminal conduct” for
purposes of RCW 9.94A.589, because count two includes intents and times that count
one does hot.
STATEMENT OF ADDITIONAL GROUNDS
In his statement of additional grounds, Tyler Jamison bolsters his claim that both

counts constitute the same course of conduct by emphasizing the prosecuter’s comment
at his arraignment, “I mean, it’s the same course of conducf for all intents and purposes
regarding the act on that date. It’s just a matter of if fhey find both, I believe it’s going to
be merged for sentencing purposes.” RP at 141. This comment implicaies, but does net
change, our ruling above. The comment was made before the State amended its
complaint to include the two separate counts based upon the alternative means of
committing first degree assault of a child.

Tyler Jamison also claims pro‘secutori‘al misconduct, pointing to a sarcastic
question asked in trial and comments made in closipg arguments. “A defendant claiming
prosecutorial misconduct must show that the prosecutor’s conduct was both improper and
prejudicial in the context of the entire record and circumsfances at trial.” State v. Miles,
139 Wn. App. 879, 885, 162 P.3d 1169 (2007). “A defendant establishes prejudice if
there is a substantial likelihood the misconduct affected the jury’s verdict.” State v.

Edvalds, 157 Wn. App. 517, 522, 237 P.3d 368 (2010).
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Tyler Jamison first assigns error to the prosecution’s cross-examination of his
expert witness, which proceeded:

Q. Tell me about [S.J.]. How did she appear when you saw her?

A. She appeared in the pictures. Is this a sarcastic question? [B]ecause

you know I didn’t actually see [S.].]

Q. Pretty much. I mean—

A. Soitis a sarcastic question. Then of course I didn’t see her. I saw

pictures of her.

Q. You didn’t actually examine [S.].]?

A. No, I didn’t. '

RP at 976.

Defendant Jamison did not object to the questioning. “If the defendant fails to
object to an improper remark it is considered waived unless the remark is ‘so flagrant and
ill-intentioned that it evinces an enduring and resulting prejudice that could not have been
neutralized by an admonition to the jury.”” State v. Finch, 137 Wn.2d 792, 839, 975 P.2d
967 (1999) (quoting State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d 1239 (1997)). The
prosecutor wished to emphasize that Jamison’s expert did not personally examine S.J.
This is a permissible method of impeachment. The sarcasm may have harmed the State
more than Tyler Jamison.

Tyler Jamison last assigns errors to multiple remarks in the State’s closing

argument. Jamison points to the statement, “She’s never going to date; she’s never going

to school.” RP at 1068. In context, the prosecution was explaining that Kelsey Goble,
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becausé of hér youth, did not understand the gravity of S.J.’s injuries and downplayed the
seriousness of her daughter’s condition. |

Tyler Jamison complains about the prosecution saying, “So [S.J.] will be forever
blind based ﬁpon this injury. That’s probably the least of her Worr"ies. at this point.” CP
at 1079. But Dr. Reggin testified, “We have discussions with her caregivers about, you
know, end-of-life issues, should she be supported or resuscitated.” RP at 250. The
prosecutor wanted to remind the jury of testimony of the possibility of S.J.’s premature
death.

Tyler Jamison assigns error to the prosecutor commenting, “And heaven forbid if
that was something that all parents needed to worry about. You better start getting your
kid in for an examination every time you knock their head.” RP at 1085. In context, the
prosecutor argued that an earlier incident, where S.J. bumped her head entering a car, was
not the cause of her brain damage.

Tyler Jamison protests the prosecution’s remarks, “We have Kelsey Goble who
will never have hef beéutiful perfect first child back. We have Michelle J amisoh who
will never have her beautiful, perfect first granddaughter back.” RP at 1119. With this
comment, t_he prosecution sought to meet its burden of shdwing that these assaults had a
“destructive and foreseeable impact on persons other than the victim” for purposes of that

sentence enhancement. RP at 1119. The comments were appropriate.
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- Tyler Jamison assigns error to, “You can’t let your emotion or your prejudices
guide you in making this decision. And that’s going to be extremely hard, because in this
case you started out with a Iittle baby who seemed fine.” RP at 1108. The prosecution
stated this when imploring the jury to follow the court’s instructions. In a horrifically
emotional trial, the comments would benefit, not prejudice, Jamison.

Tyler Jamison protests the prosecution remarking, “This was during one of the few
times—this is her first birthday. She didn’t get to eat cake.” RP at 1109. The remarks
emphasized evidence in the record that S.J. now eats via feeding tube, showing the extent
of harm caused, an element of the crime. And last, Jamison assigns error to, “And if you
have any, any doubt, I always thought a videotape meant beyond all doubt.” RP at 1109.
This comment connects admitted evidence to the burden of proof.

In shbrt, Tyler Jamison shows no misconduct nor harm from prosecutorial
comments. The prosecutor professionally and effectively performed her role, tying
admitted evidence to elements of the crimes charged and to the burden of proof.

CONCLUSION

We affirm the convictions of Tyler Jamison and his consecutive sentences.
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A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.
\/ja&w;ﬁ. L AC T
Feanng, A.ClJ. d
WE CONCUR:
Brown, J é Korsmo J.

24



