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I. ASSIGNMENTS OF ERROR

1. The trial court erred by failing to grant GMAC’s motion for
summary judgment by applying the duty of good faith to a demand
obligation, contrary to Allied Sheet Metal Fabricators, Inc. v. Peoples
National Bank of Washington, 10 Wn. App. 530, 536, 518 P.2d 734,
review denied, 83 Wn.2d 1013, cert. denied, 419 U.S. 967 (1 974).'

2. The trial court erred by failing to grant GMAC’s motion for
summary judgment by applying a “free floating” duty of good faith to the
written contract, where no specific contract term was breached, contrary to
Badgett v. Security State Bank, 116 Wn.2d 563, 570, 807 P.2d 356 (1991).

3. The trial court erred by failing to grant GMAC’s motion for
summary judgment by relying on a basis not pled or argued by defendant

" Everett Chevrolet, Inc. (“EC”) and by finding a triable issue based upen

" The trial court’s oral ruling is attached to its order denying summary
judgment, and page number citations are to the attached oral ruling. Clerks’
Papers (“CP”) 20; Appendix (“App.”) B hereto. For the convenience of the
Court, GMAC has attached, as an Appendix to this brief, copies of the court’s
order denying summary judgment, the various pretrial replevin hearing exhibits,
portions of the replevin hearing testimony, and other pleadings or documents
discussed or cited in this brief. Copies of replevin hearing exhibits were attached
to the Declaration of John Glowney In _Support of GMAC’s Summary Judgment
Motion to dismiss Bad Faith Claims (CP 250 )as Exhibit B thereto and are
referenced in this brief and in the App. as “R. Ex. _,” and copies of replevin
hearing testimony are referenced in this brief and in the App. as “RP Vol. .”
The Court’s working copy and service copies have been tabbed for convenience
of reference.

73304014.1 0049224-00001



I1. ISSUES PRESENTED FOR REVIEW

1. Does controlling Washington precedent bar the application
of the duty of good faith as a limitation upon GMAC’s contractual right to
make demand for payment? (Assignment of Error No. 1.)

2 Is a demand obligation not subject to any duty of “good
faith” found in Article 9? (Assignment of Error No. 1.)

3 Was GMAC’s demand proper where the duty of good faith
does not apply to a demand obligation and a “demand obligation” permits
demand for payment to be made “at any time” “with or without reason”?
(Assignment of Error No. 1.)

4. Did the trial court fail to follow the controlling Washington
precedent of Badgett by applying a “free floating” duty of good faith to
retroactively inject new terms into the written contract? (Assignment of
Error No. 2.)

5. Did the trial court fail to follow the controlling Washington
precedent of Badgertt by failing to require a showing by specific facts that
a specific contract term was violated? (Assignment of Error No. 2.)

6. Was the trial court’s determination that there was a fact
issue of “bad faith” requiring a trial not based upon a recognized legal

theory, and did EC, the non-moving party, fail to submit “specific facts”

X
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as required by CR 56(e) to support its argument? (Assignment of Error
No. 3.)

7. Should the Court remand the case with directions that it bf;
assigned to a different trial court judge? (Assignment of Error Nos. 1, 2,
3.)

III. STATEMENT OF THE CASE?
A. Relevant Facts

1. EC’s Loans From GMAC Were Payable Upon Demand

EC was a car dealership in Everett, Washington. John Reggans
was its sole shareholder and personally managed its affairs.” GMAC
financed EC’s acquisition of vehicles by a wholesale floor plan financing
arrangement, which provided EC loans to buy new and used car inventory.
R. Exs. 3, 6, 7. EC gave GMAC a security interest in EC’s car inventory
and its other assets. R. Exs. 2, 3.

As this Court acknowledged in its October 11, 2010 unpublished

opinion addressing GMAC’s first appeal in this case:

? Most of the facts cited in this brief are taken from the original pretrial writ
of replevin hearing conducted in March/April 2009. The Verbatim Report of
Proceedings for that hearing (“RP”) was submitted as part of the record in
GMAC’s first discretionary review. GMAC v. Everett Chevrolet, Inc., Court of
Appeals Cause No. 63331-7-1. The RP was subsequently submitted to the trial
court as part of the summary judgment motion on appeal in this discretionary
review. CP 250 (Ex. A). In January 2013, GMAC obtained an order from the
Court to transfer the RP from the first discretionary review case file to this case.

* Reggans owned 100% of the stock of EC. RP Vol. X 105:4-5.
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The core document for this financing arrangement is a
Wholesale Security Agreement (Agreement), executed in
1996. This Agreement provides that any and all credit lines
GMAC supplies to EC are subject to the Agreement. The
Agreement requires EC to repay to GMAC the amounts
GMAC advances “on demand”.¥ The Agreement was
amended in March 2000. The amendment did not change
the “on demand” provision of the Agreement. ... In 2000,
GMAC agreed to provide additional financing to EC under
a revolving line of credit. This Agreement provides terms
for payments in the ordinary course of business but also
allows GMAC to require full payment on demand."

Several amendments to the Wholesale Security Agreement (“WSA”) were
signed in 1996 (and later),® including the “Fleet Sales Amendment” (R.
Ex. 7) upon which the trial court relied in denying GMAC’s summary
judgment motion (see section [V.D. infra).

2 EC’s Deteriorating Financial Condition Led GMAC To
Ask EC To Restructure The Loan '

As the Court of Appeals has also already acknowledged,” and as

* The pertinent clause states: “We [EC] agree upon demand to pay to
GMAC the amount it advances or is obligated to advance to the manufacturer or
distributor for each vehicle with interest at the rate per annum designated by
GMAC from time to time ... .” R. Exs. 3, 6.

> GMAC v. Everett Chevrolet, Inc., 158 Wn. App. 1004 (table), 2010 WL
4010113, at *1 (2010), review denied, 171 Wn.2d 1007 (2011).

° None of the amendments changed the WSA’s “payable on demand”
provision. ,

7 “By 2008, EC owed GMAC more than $700,000 on the revolving line of
credit and GMAC was unwilling to extend this line of credit further. EC
proposed to improve its position by purchasing the property on which its business
is located and asked GMAC to loan it the money to accomplish this. GMAC did
not respond immediately but eventually refused EC’s request.” GMAC, 2010
WL 4010113, at *1.
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EC’s financial records and the testimony of Regganss confirm, EC’s
decline began in 2007 when car sales began to fall, well before GMAC’s
letter requests (R. Ex. 1, July 31, 2008), as the general nationwide
contraction of the automobile sales industry took its toll.” Two weeks
before GMAC finally made demand in Dgcember 2008, EC, deSpi‘;e
having received $500,000 in October,'(J sought a loan from Motors
Holdings for an additional $540,000 just to pay ordinary business
expenses. '’

EC’s annual profit shrank from $700,000 in 2006 to just $28,000

in 2007."> EC’s own financial reports’® showed that this substantial

¥ Reggans testified that he had observed the auto market declining in 2006
and had begun “proactively” trying to address EC’s financial distress in July
2007 even before GMAC raised the issue with EC in early 2008. RP Vol. X
103:17-23; RP Vol. XIII 100:1-25, 118:5-16. In mid-2007, Reggans wanted to
obtain more working capital by having GMAC provide 100% financing to
purchase the dealership property. RP Vol. X 104:3-9; RP Vol. XIII 100:18-
101:3. GMAC declined to do so. RP Vol. I 20:20-23:9. GMAC had no
obligation to make a real estate loan to EC. RP Vol. XIV 45:4-46:6.

’ Reggans testified that the U.S. auto sales industry suffered a substantial
downturn in 2007 and “went off a cliff” in 2008. RP Vol. X 103:19-21, 99:7-
100:13.

' RP Vol. X 125:1-7; RP Vol. XIV 46:21-47:7.

' Reggans testified that on December 5, 2008, he asked Motors Holdings
for $540,537 “to pay current and due expenses of $358,715 as well as $175,000
in payroll and taxes due December 2008 and January 2009.” App F, CP 78,
Reggans’ Decl., Ex. 4 to Beaver Decl, paragraph 27.

"2RP Vol. X 100:1-7.

" EC submitted monthly financial statements to GM available to both GM
and GMAC. RP Vol. I 25:16-26:9; see R Ex.79. A year-to-date monthly profit
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contraction in profitability became a trend of operating losses in 2008:
through July 2008, EC had five straight months of substantial operating

14" Rebecca Iverson, EC’s long-time controller (1996-Sept. 2008),

losses.
testified to EC’s severe financial problems starting in 2007 and its
problems paying numerous bills in 2008."

EC’s financial problems caused Reggans, in late 2007, to seek and
obtain from GMAC a $300,000 increase (from $500,000 to $800,000) in
the credit limit on the Revolving Line of Credit Agreement (“RLCA™).'
But by May 2008, EC had used virtually all of those additional funds to
pay bills, while its monthly losses continued to accumulate.'’

By spring 2008, with EC’s growing losses, GMAC was very
concerned about EC’s financial problems.'”® GMAC’s branch manager
discussed GMAC’s concerns with Reggans in June, and on July 31, 2008,

GMAC sent EC a letter detailing its concerns and proposing to restructure

the loan by, among other things, having EC increase its capitalization by

or loss summary is contained on the lower center portion of the front page of
each report.

"R, Ex. 79 (March ($111,899); April ($104,010); May ($78,218); June
($87,405); July ($87,040)). Monthly losses continued through December.

“RP Vol. 111 4:23-25, 7:19-8:2, 10:2-12, 12:4-13:3, 18:1-15.
"“RP Vol. 1 18:17-20:16 (Vick); R. Exs. 1, 8, 54.

"1d

! RP Vol. I 24:13-32:25, 140:7-141:10.
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$800,000 and having Reggans provide a personal guaranty of EC's
obligations. /d.; R. Ex. 1. The letter gave EC until October 31 (90 days)
to comply and notified EC that if it did not, “GMAC may SUSpend or
terminate [EC’s] wholesale credit lines.” R. Ex. 1. GMAC also declined
another request by EC to advance additional funds."

EC never met GMAC’s requests. EC never injected $800,000 of
unencumbered capital into the corporation, and Reggans never provided a
personal guaranty.

EC’s monthly losses continued.”*  Iverson, EC’s long-time
controller, resigned in September because of her concern over potential
personal liability for EC’s unpaid state sales tax.?’ GMAC’s audits of
EC’s payments showed that EC made many late payments to GMAC.”?

In October 2008, EC received $500,000 from Motors Holdings.”

But EC’s existing substantial losses forced EC to use those funds to pay

'Y “GMAC is unable to increase the limit of the Dealership’s Revolving Line
of Credit or extend a working capital loan to the Dealership.” R. Ex. i.

2R. Ex. 79. EC’s monthly loss in August 2008 was $73,095; in September
2008, $78,413; and in October 2008, $96,291.

*'RP Vol. 111 15:18-17:10.

2 GMAC’s audits of the dealership had shown numerous late payments by
EC to GMAC in August, September, October, and November 2008. See R. Exs.
66, 140-142; R. Ex. 88 (last page, letter dated Sept. 22, 2008) (81% payment
delays); R. Ex. 89 (last page, letter dated Oct. 16, 2008) (60% payment delays);
R. Ex. 90 (last page, letter dated Sept. 22, 2008) (44% payment delays); R. Ex.
91 (letter dated Nov. 19, 2008) (38% payment delays).

B RP Vol. X 125:1-7; RP Vol. XIV 46:21-47:7.
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amounts in arrears to GMAC and other debt rather than holding the funds
as working capital. /d

It was very troubling to GMAC that even after receiving a
$500,000 cash injection EC still had a negative cash position.** GMAC
was faced with a borrower that was suffering substantial monthly

»2 and that was

operating losses, that was repeatedly “out of trust,
unwilling or unable to meet the terms that GMAC offered to continue its
financing of the dealership.

Nevertheless, GMAC extended EC’s wholesale credit line until
November 30, to give EC additional time to address its financial
problems.”® EC was unable to do so. By the end of November; EC’s total
year-to-date operating losses had worsened to $717,552. R. Ex. 79.

By early December, despite having just obtained $500,000 in
October, Reggans sought an immediate loan of an additional $540,000

from Motors Holdings, just to pay ordinary business expenses‘n EC’s

severe cash shortage caused it to go “out of trust” on three occasions in the

*RP Vol. VII 24:8-25:7.

B Selling “out of trust” is an industry term referring to an auto dealer’s
failure to timely pay its wholesale lender the “floor plan” amount after a retail
sale of a vehicle. RP Vol. 144:3-17 (Vick); R. Ex. 3. EC had been “out of trust”
a number of times earlier in 2008, which had prompted additional audits by
GMAC. RP Vol. 151:23-52:11 (Vick).

% RP Vol. VI129:2-35:7; R. Ex. 9.
? Footnote 11, supra.
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span of approximately two weeks.”* GMAC then twice agreed to “floor”

additional vehicles for EC.? On December 8, GMAC suspended EC’s

0

wholesale credit line.’ In mid-December, GMAC terminated its

financing arrangements with EC and made demand for full payment.’' A

932

few days later EC again went “out of trust””“ and made no provisions to

pay.

B. Procedural History

In response to GMAC’s demand for immediate payment in full,
EC stopped paying GMAC at all, even for vehicles it sold. It sold 33

vehicles and pocketed every penny of the sales proceeds, $778,774.80,

2 RP Vol. VII 38:4-42:8: R. Ex. 76.

 This effectively loaned additional funds to EC so it could pay the
delinquency due GMAC. RP Vol. 1 39:23-47:21, 119:2-120:14; RP Vol. VII
52:18-53:15; R. Exs. 10, 23, 32.

R, Ex. 76.; R. Ex. 6. On December 4, 2008, GMAC also gave notice to
GM on its “open account” with EC. R. Ex. 56.

31 $5,629,294.89 was owed on the floor plan financing and $738,000 on the
RLCA (total $6,367,294.89). R. Ex. 77.

2 RP Vol. VII 60:19-67:24; R. Ex. 14. EC claimed that it could not pay the
amount due by cashier’s check, as GMAC had previously required, because the
big snowstorm of December 2008 had caused its bank to close early on
December 18. RP Vol. VII 64:9-10. (The bank did close early that day. R. Ex.
105.) But EC had known since it received the results of the audit of
December 16 that payment for a number of cars would come due on the 18th. R.
Ex. 14; RP Vol. 11 33:24-38:15.

* Despite knowing for two days that $206,000 would come due on the 18th,
EC made no arrangements of any kind on either the 18th or 19th (or any day
thereafter) to pay GMAC. RP Vol. VII 64:1-65:12; RP Vol. VIII 5:10-9:1. When
EC defaulted by not paying upon demand, GMAC was entitled to have EC make
its collateral available for GMAC’s immediate possession. R. Ex. 3,9 9.

71318390.1 0049224-00001




instead of repaying GMAC, as agreed, the amounts GMAC had lent EC to
acquire those vehicles.”® To halt this substantial misapplication of sale
proceeds—the proceeds of GMAC’s collateral—GMAC filed this action
on December 31, 2008, and obtained a temporary restraining or.der halting
all sales by EC. Several weeks later, the order was modified to an
injunction that allowed EC to sell cars but ordered it to pay GMAC the
proceeds of cars as they were sold.*

In March and April 2009, the trial court held a three-week hearing
on GMAC’s motion for replevin, and denied replevin based upon
GMAC’s alleged *bad faith.” GMAC sought discretionary review of this
and other trial court orders. This Court’s Commissioner found the trial

court’s “bad faith” ruling to be “probable error” and granted discretionary

* RP Vol. VI 27:14-30:22; RP Vol. VIII 9:2-16; R. Ex. 52. EC converted
proceeds of $778.774.80 instead of paying GMAC as the parties’ contract
required. Id.

¥ R. Ex. 13. In March and April 2009, despite the outstanding injunction
requiring EC to pay GMAC when it sold vehicles, and while the replevin hearing
was proceeding, EC sold another 18 vehicles without paying any proceeds io
GMAC. App. E.

-10-
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review.”® In October 2010, this Court reversed the order denying replevin
and remanded.’’

In November 2011, GMAC filed its motion for summary judgment
to dismiss EC’s bad faith counterclaims and defenses based upon the two
leading Washington cases, Allied and Badgert, in effect asking the trial
court to correct its “probabl[y] erro[neous]” prior ruling. App. D, CP 506.
The trial court again ruled that GMAC had acted in “bad faith” and denied
GMAC’s motion. App B. But this time the trial court based its ruling
upon a completely new theory that was not even argued by EC, and upon
the trial court’s speculation instead of “specific facts™ as required by CR
56(e). App. B, CP 20. GMAC again sought discretionary review, and this
Court issued an Order granting GMAC’s motion for discretionary review
on August 16, 2012.

IV. LEGAL ARGUMENT
A. Summary Of The Argument

The issues before this Court on this appeal were addressed in some

detail in the ruling of the panel of this Court that granted discretionary

% See App. C, GMAC v. Everett Chevrolet, Inc., Court of Appeals Cause
No. 63331-7-1, Commissioner’s Ruling Granting Motion for Discretionary
Review. This Court reversed the trial court’s replevin order on a procedural
ground and did not reach the merits of the good faith issue.

7 See GMAC, 2010 WL 4010113 (reversing all of the trial court’s other
rulings on related issues as well).

-11-
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 The panel, following the well-established precedent of Allied

review.’
and Badgett, found that a demand obligation is not limited by a claim of
good faith®® and that the trial judge’s “new theory appears to be nothing
more than the imposition of a ‘free floating’ duty of good faith on the
contract of the parties.” App K, Order at *6.

The panel’s analysis should be adopted, and the trial ccurt’s order
denying GMAC’s summary judgment motion on EC’s defense and
counterclaims based upon bad faith should be reversed. The trial court, as
it did at the replevin hearing, again refused to follow Allied or Badgett
with respect to the demand obligations and good faith, and relied upon its
own speculation, not “specific facts™ as required by CR 56(e).

The trial court abandoned its original erroneous theory of bad faith

and substituted a new, but equally erroneous, theory of bad faith that it

revealed to the parties only after it had finished hearing the summary

® App K, GMAC v. Everett Chevrolet, Inc., No. 68374-8-1, 2012 WL
3939863 (Wash. Ct. App. Aug. 16, 2012) (“Order”).

¥ “GMALC first argues that a demand obligation is not limited by a claim of
bad faith. We agree. Allied Sheet Metal Fabricators, Inc. v. Peoples National
Bank of Washington, on which GMAC chiefly relies, sets forth the governing
principles of law.” Order at *3 (footnote omitted).

&

We conclude from these cases that there is no duty of good faith imposed
on one who has a demand instrument to avoid exercising the right to
demand payment of the obligation. These cases make this clear, and we
see no reason to depart from either their reasoning or result. There was
no duty of good faith requiring GMAC to refrain from exercising its right
to demand payment.” Order at *4.

-12-
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judgment oral argument. App. B. The trial court now found that GMAC
had, in bad faith, breached a provision of the WSA’s Fleet Sales
Amendment.** But not only is there no evidence in the record that either
GMAC or EC ever invoked the Fleet Sales Amendment, this argument
was never raised by EC either in its answers and counterclaims,*' or in its
written response to the summary judgment mo.ti(')n, or oral argument to the
trial court.” In fact, EC’s counsel asserted at the summary judgment
hearing that EC was not required to identify any express contract
provision for its bad faith claim.*?

Allied and Badgett unambiguously require that EC’s bad faith
claims be dismissed as a matter of law, for the reasons set forth in the
panel’s discussion of these cases. Under Allied, GMAC may demand

payment by EC at any time for any reason without any “good faith”

limitation. Under Badgett, a claim of bad faith must be based upon a

“ R. Ex. 7. Aside from being admitted into evidence in the replevin
hearing, this Fleet Sales Amendment was not otherwise mentioned in the
testimony of any witness during the entire three-week hearing.

‘" App. H; CP 229, 526.

2 App. I; CP 58. The panel’s ruling noted that EC had not disputed that it
never made this argument (Order), and the full transcript of the hearing and EC’s
summary judgment briefs confirm that conclusion. See App. G.

““The Court: ... I don’t think you identified a contract provision that you
could argue that GMAC breached .... Mr. Beaver: | would just simply have to
say, Your Honor, 1 did not read that requirement out of Badgett. ... 1 don’t get
out of that the requirement that you must cite to a specific contractual term ™
App. G 31:19-21; 32:11-13.

-13-
71318390.1 0049224-00001



specific contract clause. The trial court cannot rely upon a contract clause
that neither party invoked at any time as the ‘basis for bad faith, and the
trial court cannot create a genuine issue of material fact for trial by relying
upon speculation rather than specific facts.

Moreover, it is an error of law for the trial court to create a new
argument in favor of one party where the argument was never raised by
that party;44 to first reveal the basis for its decision only after argument
had concluded; and to base its ruling upon alleged conduct by GMAC for
which there was no factual evidence in the record.

Taken together, the record shows a trial judge who has reached
conclusions based upon his own speculation and who is unwilling to apply
the controlling precedent to the actual facts. Unfortunately, the trial judge
refuses to apply unambiguous Washington law and the rules of summary
judgment, and to heed previous discretionary review rulings. This leaves
GMAC with no choice but to request remand of this case to a different
judge. The trial court’s latest ruling, and the manner in which it was
made, shows that there is no reason to believe that citing controlling legal

authority will have any effect upon the trial judge.

“ Unfortunately, this is not the first instance of the trial judge creating new
legal theories in favor of EC. See footnote 63, infra.
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B. The Trial Court Erred In Failing To Follow Allied: A Demand
Obligation Is Not Limited By The Duty Of Good Faith

Contrary to the trial court’s rulings, the duty of good faith does not
limit GMAC’s right to demand repaymeﬁt by EC at any time for any
reason.”” Any attempt to rely on the duty of good faith to limit the right to
make demand under a demand obligation fails as a matter of law. Allied,
10 Wn. App. at 536 n.5.* Multiple courts across the country have so
held.*” A lender has no “good faith” obligation to delay making demand
because of the borrower’s financial difficulties.”* The duty of good faith

does not limit a creditor’s right to call for payment under a “demand

* As this Court correctly noted on the prior appeal, the WSA “requires EC
to repay to GMAC the amounts GMAC advances ‘on demand’.” GMAC, 2010
WL 4010113, at *1. Likewise, the RLCA “allows GMAC to require full
payment on demand.” /d.

* “Although these facts might raise questions as to the bank’s business
judgment, they create no factual issue as to the bank’s right to do what it did, and
so are not material facts. This is particularly so under our interpretation of what
constituted the agreement between the parties, namely, the terms of the demand
notes.” Allied, 10 Wn. App. at 536 n.5.

*" See Larson v. Vermillion State Bank, 567 N.W.2d 721, 723 (Minn. Ct.
App. 1997); Fulton Nat'l Bank v. Willis Denney Ford, Inc., 269 S.E.2d 916, 918
(Ga. Ct. App. 1980); Centerre Bank of Kansas City, N.A. v. Distribs., Inc., 705
S.W.2d 42, 47-48 (Mo. Ct. App. 1985); Taggart & Taggart Seed, inc. v. First
Tenn. Bank Nat'l Ass'n, 684 F. Supp. 230, 235-36 (E.D. Ark. 1988); Mirax
Chem. Prods. Corp. v. First Interstate Commercial Corp., 950 F.2d 566, 570 (8th
Cir. 1991). See cases cited in App. A.

* «“Demand notes with the security agreements here executed indeed put the
bank in a position where if it takes action, as a practical matter, the ccmpany is in
trouble because it has lost its financing, but that is the agreement that the parties
made by appropriate written instruments.” Allied, 10 Wn. App. at 534.
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obligation” because the “very nature” of “demand instruments or

249

L1

obligations™ “permits call at any time with or without reason.

Despite this unambiguous precedent, in its first ruling on good
faith in 2009, the trial court disregarded Allied. App.J. In ruling on this
summary judgment motion in 2011, the trial court again refused to follow
Allied and tried to distinguish Allied by suggesting that it involved a
negotiable instrument unlike the demand obligations in the non-negotiable
WSA and RLCA contracts. App. B 49:16-50:2.

The trial court’s distinction is unsupported by any authority and is

reversible error. The “negotiability” of a demand instrument or contract is

not relevant to the duty of good faith.”” What distinguishes negotiable

* See cmt. former RCW 62A.1-208. Revised Article 1 of the UCC was
approved by the National Conference of Commissioners on Uniform State Laws
and The American Law Institute in 2001, but has not been adopted in
Washington. Former Section 1-208 is now designated as Secticn 1-309 in
revised UCC Article 1, and this specific sentence in the comment has been
relocated to the comments to Section 1-309 of revised Article 1. Washington
retained this sentence in its comments to RCW 62A.1-208. More recently,
Washington revised its Article 1 of the UCC, eliminating Section 1-208 as of
June 7, 2012. However, under the savings and application notes to RCW 62A.1-
101, the former provisions of Washington’s UCC remain the governing law in
this case.

" Mirax Chemical illustrates the point. It involved a line of credit
agreement which provided that “‘[d]ebtor promises to pay Secured Party, on
demand, all or any part of the debit balance at any time.”” 950 F.2d at 568
(brackets in original). There was no promissory note. Yet the court held that the
agreement was a “demand obligation” to which the duty of good faith, as
codified in UCC § 1-208 (now § 1-309), did not apply. Id. at 570; ¢f. Larson,
567 N.W.2d at 723 (explaining why imposition of a duty of good faith would
impair the utility of demand instruments and raise the cost of lending); Solar
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instruments from other contracts is the manner in which rights in
instruments may be transferred and the defenses an obligor may assert
against a transferee. See RCW 62A.3-201, 3-305. It is the nature of
“demand,” not “negotiability,” that permits call at any time with or
without reason, and thus excludes any duty of good faith.

Under Allied, GMAC properly made demand, and no claim of bad
faith can be based upon GMAC’s exercise of that right.

C. “The duty [of good faith] exists only ‘in relation to
performance of a specific contract term.’”>’

As Badgett held, a borrower like EC must show that the lender
breached a specific contract term in bad faith. There is no cause of action
for bad faith independent of a specific contract term.**

In its initial ruling denying replevin, the trial court ignored

Badgett, and the Commissioner found “probable error.” App. C.

Motors, Inc. v. First Nat'l Bank of Chadron, 545 N.W. 2d 714 (Neb. 1996)
(same).

o Keystone Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 177,94 P.3d
945 (2004) (quoting Badgett, 116 Wn.2d at 570).

% See, e.g., former RCW 62A.1-203 cmt. Under the savings and application
notes to RCW 62A.1-101, the former provisions of Washington’s UCC remain
the governing law in this case. This comment remains part of the Official
Comment to Section 1-304 of the UCC. (“This section does not support an
independent cause of action for failure to perform or enforce in good faith.”);
Baxter Healthcare Corp. v. O.R. Concepts, Inc., 69 F.3d 785, 792 (7th Cir. 1995)
(“[T]he covenant of good faith and fair dealing is not an independent source of
duties for the parties to a contract. Instead, the covenant merely ‘guides the
construction of the explicit terms in the agreement.’” (citations omitted)).
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Following remand, in opposing GMAC’s summary judgment, EC
continued to ignore Badgett’s unambiguous rule and did not identify any
contract term that was breached.”

Rather than finding EC’s stated position a conclusive
acknowledgment that EC had no bad faith claim and granting GMAC's
summary judgment motion, the trial court invented a breach on its own,
seizing on a heretofore unnoticed contract provision buried in the Fleet
Sales Amendment, which EC never pled or argued as a basis for its bad
faith claim. App. B, 50:8-51:8.

D. Summary Judgment Requires “Specific Facts,” Not
Speculation By The Trial Judge

A brief examination of the Fleet Sales Amendment shows why EC
has never claimed it was breached. The amendment applied to a very
narrow set of circumstances, i.e., delayed payment in a “fleet sale” of

vehicles: “any and all vehicles sold or leased. more than one Vehicle per

individual transaction, to a customer.”

Moreover, the Fleet Sales

Amendment did not operate unless EC made a specific written request to

33 See footnote 43, supra.

**R. Ex. 7 (emphasis added). This section continues: “and in which the full
payment thereof by cash or on a properly perfected retail installment contract or
other security agreement basis is not made contemporaneous with the delivery of
such Vehicles by Dealer (the ‘Delayed Payment Vehicles’) ... .” Id. at 1.
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GMAC, and GMAC agreed to each such sale.”” Only then did Paragraph
8 authorize GMAC to take certain actions.

There was no evidence submitted in the original three-week
replevin hearing in 2009, or at the summary judgment proceeding in 2012,
that EC ever made any fleet sales; that EC ever requested GMAC to grant
the Delayed Payment Privilege; that GMAC ever ipvoked Paragraph 8; or
that EC ever asserted that GMAC violated this provision.”’

Despite the fact that (a) neither the trial judge nor EC set forth any

“specific facts” showing that GMAC took any such action and (b) EC

* The Fleet Sales Amendment required the Dealer to “advise GMAC of
each and every potential transaction in which Dealer requests GMAC to grant the
Delayed Payment Privilege ...” and that “[s]uch request shall be made of GMAC
in_writing and on a form of the type and kind provided by GMAC from time to
time.” R. Ex. 7, at 3 (emphases added). The Fleet Sales Amendment further
stated that “WHEREAS, Dealer has requested the privilege of delaying payment
of the Vehicle Amount Financed in the limited instances where such financed
motor vehicles are sold by Dealer to a purchaser for whom both Dealer and
GMAC have agreed to a delay payment period (‘the Delayed Payment
Privilege’). _

* Paragraph 8 provides: “GMAC may take such actions as it deems
appropriate to assure and enforce compliance with this Agreement, including
requesting, for such purposes, verification from the Dealer’s customers the fact
of delivery, possession, and amount, date, and circumstances of payment of any
Delayed Payment Privilege Vehicles, and the notification to appropriate persons
of any security interest, assignment or other claim in the Delayed Payment
Privilege Vehicles of GMAC.” R. Ex 7.

*" The absence of any evidence or argument whatsoever on this point is not
for lack of opportunity: the issue of GMAC’s good faith has been litigated in a
three-week replevin hearing, and briefed to the trial court, the Court of Appeals’
Commissioner, and this Court.
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never even argued that Paragraph 8 was violated, the trial court
nevertheless ruled as follows:

In Allied, Peoples Bank just loaned money. But in the
instant case, GMAC went beyond the financing function
into areas of management or operations. It claimed the
authority to do so pursuant to the following contract term
[identifying Paragraph 8 of the Fleet Sales Amendment].

App. B 50:6-22 (emphasis added).”® No evidence supports this conclusory
assertion.

It is reversible error to deny summary judgment, and send a case to
trial, based upon events that never took place. Moreover, such action
ignores the basic rules and purpose of the summary judgment procedure.
It is black-letter law that the responding party to a summary judgment
motion “must set forth specific facts” showing that there is a genuine issue

for trial. CR 56(e).” If that party cannot do so, summary judgment

¥ The trial court asserted that “[Paragraph 8] allows GMAC to assert its
control over the dealer’s operation. Pursuant to this global grant of authority,
GMAC took the following actions.” App. B 51:3-6. The trial judge then
proceeded to relist many of the alleged breaches of the parties’ contract he had
listed in his first ruling, but this time he asserted that they were all actions taken
under Paragraph 8 of the Fleet Sales Amendment.

* After the moving party has submitted adequate affidavits, the burden
shifts to the non-moving party to set forth specific facts sufficiently rebutting the
moving party’s contentions and disclosing the existence of a material issue of
fact. Seven Gables Corp. v. MGM/UA Entm’t Co., 106 Wn.2d 1, 12-13, 721 P.2d
1 (1986).
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1.7%°  Neither the responding

should be granted to avoid a “useless tria
party nor the trial court can rely “merely on conclusory allegations,
speculative statements or argumentative assertions.”" There is no purpose
to have a trial except where actual, material facts show a genuine issue in
factual dispute that can only be resolved by a trial.

Here, that fundamental purpose of summary judgment was entirely
ignored. The trial judge invented an argument favoring EC that was not
based upon anything EC had ever argued, premised his entire ruling upon
that argument, and first revealed this incorrect rationale only after oral
argument had concluded (thus denying GMAC any opportunity to
respond).”

And this is not the only instance of the trial judge relying on

invented arguments favoring EC in this case which were not presented by

EC. In 2009, the trial judge framed an argument favoring EC—an

% “The purpose of summary judgment is to avoid a useless trial when there
is no genuine issue of any material fact.” Olympic Fish Prods., Inc. v. Lloyd, 93
Wn.2d 596, 602, 611 P.2d 737 (1980).

S Las v. Yellow Front Stores, Inc., 66 Wn. App. 196, 198, 831 P.2d 744
(1992); e.g., In re Morris, 260 F.3d 654, 665 (6th Cir. 2001); S. Cal. Gas Co. v.
City of Santa Ana, 336 F.3d 885, 889 (9th Cir. 2003) (The “party opposing
summary judgment must direct [the court’s] attention to specific triable facts.”).
“[T]he non-movant must identify specific evidence in the record and articulate
the manner in which that evidence supports that party’s claim.” Johnson v. Deep
E. Tex. Reg'l Narcotics Trafficking Task Force, 379 F.3d 293, 301 (5th Cir.
2004).

%2 App. B 48:3-4 (“1 have some prepared remarks ...”).
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argument that EC had not previously asserted—and based part of his
replevin ruling on speculation rather than facts found in the record.®

E. The Trial Court Erred In Finding That GMAC Engaged In
Management Or Operations, Not Just Financing

The trial court’s purported justification for its refusal to follow
Allied and Badgett was that “GMAC went beyond the financing function
into areas of management or operations,” rather than just lending money
as the creditor in Allied had done. App. B 50:6-8.%

This conclusion lacks both a legal and factual basis. It is common
and proper for commercial lenders to take steps similar to those GMAC

took here to encourage borrowers to shore up their failing or financially

% In the 2009 replevin proceedings, the trial court introduced its “false
targets” theory in an extended cross-examination of a GMAC witness by the trial
judge himself. RP Vol. IX 131-146; App. J. In short, the trial court speculated
that GMAC withheld material information related to GMAC’s proposed loan
modification, ie., that the “deadline and conditions necessary to maintain the
wholesale credit lines were no longer valid at the time they were made in July
2008,” and speculated that GMAC knew that even if EC met its demands for
$800,000 of additional capital and a personal guaranty from Reggans, EC could
not meet an undisclosed “3-1 debt equity ration [sic] established during GMAC’s
sophisticated analysis of EC’s business.” But this was pure speculation by the
trial judge about what GMAC would have done if EC had met GMAC’s
demands, because Reggans never agreed to a personal guaranty, and EC never
infused an additional $800,000 of working capital into the business. Then, as
now, the trial judge himself devised an argument favoring EC nct originally
asserted by EC and based it upon speculation, not “specific facts.”

* The trial court did not explain how GMAC’s alleged complete takeover of
EC had escaped the attention of everyone—in particular EC—in the three-week
replevin hearing conducted in 2009.
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distressed businesses.”” Claims that a commercial lender improperly
interfered with a borrower’s management or operations require more than
a showing that the lender acted to protect its loan: the lender must act to
control the day-to-day management of the borrower. FAMM Steel, Inc. v.
Sovereign Bank, 571 F.3d 93, 103 (1st Cir. 2009').6'6 EC presented no
evidence to show that GMAC controlled EC’s day-to-day management or
operations.®’

To be sure, when EC refused or failed to improve its capital
position or provide the additional securityy, GMAC might have

immediately exercised its right to demand payment. But “[a] creditor’s

exercise of its right to declare a loan in default or to forbear from taking

% EC’s financial condition had been rapidly deteriorating for over a year.
GMAC notified EC of its concerns and requests in person, by telephone calls
(June), and then in a writing (July 31). GMAC gave EC a 90-day deadline, then
extended the deadline another six weeks before making demand—which, under
its contract, GMAC could have done at any time for any reason.

% Accord First Sec. Bank & Trust of Miles City v. VZ Ranch, 807 P.2d
1341, 1344-45 (Mont. 1991); First Nat'l Mont. Bank of Missoula v. McGuinness,
705 P.2d 579, 585-86 (Mont. 1985).

°7 Of the acts the trial court characterized as “management or operations,”
several were requests that EC increase its capitalization, sell more cars, or take
other steps to solidify its financial condition. See App. B. at 51. Contrary to the
trial court’s reasoning, these requests were normal responses by a lender in
dealing with a borrower’s deteriorating financial condition. Such requests did
not remotely constitute GMAC taking over EC’s management or operations. See
Star Bank, N.A. v. Mgmt. Techs., Inc., 590 N.E.2d 298, 300 (Ohio Ct. App. 1990)
(given borrower’s eroding financial condition, there was nothing wrongful in
lender’s requesting personal guaranty from its owner).
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such action only upon a debtor agreeing to certain modifications in the
agreement is not ‘wrongful conduct’ ... 68

Moreover, other GMAC actions cited by the trial court were
expressly authorized by the parties’ agreements and so cannot provide a
basis for finding that GMAC exercised improper control over EC’s
business operations constituting a breach of good faith.® Among these
acts are GMAC’s audits of EC’s business records and imfentory;?G
GMAC’s suspension, termination, and demand for full repayment of EC’s

credit lines;”' and GMAC’s demands that EC pay $10,000 per month

under the RLCA.”> These contractual provisions are standard loan terms

% Glenfed Fin. Corp. v. Penick Corp., 647 A.2d 852, 857 (N.J. Super. Ct.
App. Div. 1994); accord Reger Dev., LLC v. Nat’l City Bank, 592 F.3d 759, 766
(7th Cir. 2010) (“The bank’s decision to hold off on taking full advantage of its
legitimate powers until it could discuss less painful possibilities with its customer
is not an impermissible threat and cannot give rise to any suit for breach.”).

% See Badgertt, 116 Wn.2d at 570 (“[T]here cannot be a breach of the duty of
good faith when a party simply stands on its rights to require performance of a
contract according to its terms.”).

" The WSA provides that “GMAC shall at all times have the right of access
to and inspection of the vehicles and the right to examine our [EC’s] books and
records pertaining to the vehicles.” R. Ex. 3. See, e.g., Fulton Nat'l Bank, 269
S.E2d at917.

"' As already noted, both the RLCA and WSA were payable on demand. R.
Exs. 3, 6, 8. Under Allied and Badgett, calling those lines of credit due,
demanding payment, and exercising GMAC’s rights in collateral for the lines
cannot constitute a breach of the duty of good faith. Also, these acts occurred
after EC had defaulted. “When the borrower is in default, that necessarily alters
the contours of the covenant of good faith and fair dealing.” FAMM Steel, 571
F.3d at 101.

"2 The RLCA required EC to pay monthly the amount set forth in the billing
statement that GMAC sent EC, thereby authorizing GMAC to set the monthly
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in many commercial loans, and their exercise does not constitute an
improper intrusion into EC’s management. Simple enforcement of
ordinary commercial loan terms to which EC agreed does not and cannot
constitute bad faith.”

V. REQUEST FOR REMAND TO DIFFERENT JUDGE

GMAC respectfully requests that this Court remand this case to a
different trial judge in order to safeguard the appearance of fairness.
Parties to a case are entitled to a judge who appears to be, and is,
impartial. Hyundai Motor Am. v. Magana, 141 Wn. App. 495, 523, 170
P.3d 1165 (2007), rev'd on other grounds, 167 Wn.2d 570, 220 P.3d 191
(2009). In order to support an appearance of impartiality claim, the
complaining party must submit proof of actual or perceived bias. /d.

The trial court’s refusal to apply Allied and Badgett has now
resulted in two discretionary review motions; in both, GMAC showed that
the trial court committed “probable error.” The record also shows that the
trial judge has, on two separate occasions, invented theories of liability,

neither of which were advanced by EC, in order to deny GMAC relief.

payment. R. Ex. 8. The RLCA also made the entire debt payable immediately
on GMAC’s demand. RLCA 9 1(d)(ii)(A), (C). The WSA required EC to pay on
GMAC’s demand. R. Ex. 3. See Diversified Foods, Inc. v. First Nat'l Bank of
Boston, 605 A.2d 609, 613-14 (Me. 1992) (removal of collateral from line of
credit base is not breach of good faith).

" See R. Ex. 69.
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These theories were based upon the trial judge’s factual speculation and
his refusal to follow Allied or Badgett. The circumstances of the trial
judge’s rulings show that he believes, regardless of the facts or law—in
fact contrary to the facts and the law— that GMAC acted wrongfully. In
short, having so concluded in the initial replevin hearing, the trial judge is
unwilling to change his mind. He is unwilling and/or unable to apply the
governing law to the facts and has demonstrated that he cannot set aside
his previously expressed opinion that GMAC acted in “bad faith.”

In Saldivar v. Momah, 145 Wn. App. 365, 186 P.3d 1117,
reconsideration granted in part, 2008 Wn. App. Lexis 2216 *3 (2008),
rev. denied, 165 Wn.2d 1049, 208 P.3d 555 (2009), the appellate court
remanded the case to a different trial judge, reasoning that “in the interest
of the appearance of fairness, a new superior court judge should conduct
further proceedings on remand where it appears that a trial court judge will
have difficulty setting aside a previously expressed opinion.”

[w]here a trial court judge appears to have difficulty setting

aside a previously expressed opinion, we will appoint a
new judge to preserve the appearance of fairness.

As noted, the present case is materially similar to Saldivar and the cases
cited in Saldivar. In re Custody of R., 88 Wn. App. 746, 762, 947 P.2d
745 (1997); McSherry v. City of Long Beach, 423 F.3d 1015, 1023 (9th

Cir. 2005).
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At the conclusion of the summary judgment hearing in this case;
after reading his prepared ruling into the record, the trial judge stated,
“[S]o that’s the way I see it. And I’ve seen it that way for a while.””* The
trial judge has made it clear that he cannot set aside his view of the case
regardless of contrary facts and law. Under these ci.rcumstances, remand
to a different trial judge is necessary to preserve the appearance of
fairness.

V1. CONCLUSION

For the foregoing reasons, the trial court’s order denying GMAC’s
motion for summary judgment should be reversed, and this case should be
remanded to a different trial court judge to enter summary judgment as
GMAC requested and for further proceedings.

Dated thisg'__s}/‘ day of January, 2013.

STOEL RIVES LLP

John lowney, W’gBAAM 2652
Atto ey for Appellant

™ App. B 56:25-57:1.
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APPENDIX

INDEX

APP A Cases referenced in footnote 47.

APP B Order Denying GMAC’s Motion for Summary Judgment,

CP 20 entered on February 7, 2012 (including pgs 46-57 of the
Trial Court’s Oral Ruling attached to the Order)
49:16-50:2/ 50:6-22/ 50:6-51:8/ 50:6-8/ 51:2-8/ 51:3-6/
51:9-18/51:19-22/ 52:11-15/ 52:7-10/ 52:16-53:4/ 53:8-
54:3/ 54:4-20/ 54:21-55:12/ 55:13-56:3/ 56:4-7

APPC Commissioner’s Ruling Granting Motion for

) ) —— - C

CP 250 Ex D Discretionary Review — June 5, 2009

APPD GMAC’s Motion for Summary Judgment to Dismiss

CP 506 Everett Chevrolet Inc’s Bad Faith Claims

APPE Declaration of R. Michele Smith — 2009

Supp CP

APPF Declaration of Jeffrey Beaver in Opposition to GMAC’s

CP 78 Motion for Summary Judgment — December 5, 2011

EXHIBIT 4: Decl. of John B. Reggans Il in Opposition

to Debtors’ Motion for Rejection of Executory Contract &
Unexpired Leases with Dealer Everett Chevrolet

APP G Oral Argument Transcript (Verbatim Report of
Proceedings, Vol. 1 — January 5, 2012)

31:14-21/32:11-13
APP H [Everett Chevrolet’s] Answer, Affirmative Defenses and
CP 229, 526 Counterclaims — Feb. 18, 2009

Everett Chevrolet’s Answer, Affirmative Defenses &
Counterclaims — Nov. 28, 2011
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APP1 Everett Chevrolet’s Opposition to Motion for Summary

CP 58 Judgment — Dec. 5, 2011

APPJ April 11, 2009 Verbatim Report of Proceedings

CP 250 Ex F (Replevin Hearing Oral Ruling) (Judge Lucas)

APP K GMAC v. Everett Chevrolet, Inc., et al., 2012 Wash. App.
LEXIS 2032 '

CP 250 Ex B | Replevin Exhibits

R.Ex. 1 July 31, 2008 GMAC letter to Reggans

R.Ex.2 Security Agreement

R.Ex.3 Wholesale Security Agreement

R. EX. 6 Amendment to Wholesale Security Agreement

R.Ex. 7 Agreement Amending the Wholesale Security Agreement
& Conditionally Authorizing the Sale of new Floor Plan
Vehicles on a Delayed Payment Privilege Basis

R. Ex. 8 Revolving Line of Credit Agreement

R.Ex. 9 Nov. 25, 2008 GMAC letter to Reggans

R. Ex. 10 December 9 flooring of additional vehicles

R. Ex: 13 Restraining Order

R. Ex. 14 Dec 16 Audit Action Items for Dealership

R. Ex: 23 US Bank Cashier’s Checks

R. Ex. 32 December 11 flooring of additional vehicles j

R. Ex. 52 EC Sold out of Trust Worksheet 1/7/09 il
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R. Ex. 54 EC Debt calculation; collateral value calculation

R. Ex. 56 Demand for Payment Change

R. Ex. 66 August 22 Audit Action Items for Dealership

R. Ex. 69 October 16, 2008 letter to EC/John Reggans

R. Ex. 76 Dec. 8, 2008 GMAC letter to Reggans suspending
wholesale credit line

R. Ex. 77 Dec. 15, 2008 GMAC letter to Reggans terminating
wholesale credit lines

R. Ex. 79 EC Nov Financial Operating Report

R. Ex. 88 August 22 Wholesale Audit and notification letter

R. Ex. 89 Sept 23 Wholesale Audit and notification letter

R. Ex. 90 September Wholesale Audit and notification letter

R. Ex. 91 October 27 Wholesale Audit and notification letter

R. Ex. 105 Declaration of Cyndy Christie, Branch Manager, U.S.
Bank
Reports of Proceedings

RP VOL. ] 18:17-20:16/ 20:20-23:9/ 24:13-32:25/ 25:16-26:9/
39:23-47:21/ 44:3-17/ 51:23-52:11/ 119:2-120:14/
140:7-141:10

RP VOL. II 33:24-38:15

RP VOL. III 4:23-25/7:19-8:2/ 10:2-12/ 12:4-13:3/ 15:18-17:10/
18:1-15

RP VOL. VI | 27:14-30:22
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24:8-25:7/29:2-35:7/ 38:4 - 42:8/ 52:18-53:15/
60:19-67:24/ 64:9-10/ 64:1-65:12

RP VOL. VIII

5:10-9:1/ 9:2-16

RP VOL. IX

131-146

RP VOL. X

99:7-100:13/100:1-7/ 103:17-23/ 103:19-21/
104:3-9/ 105:4-5/ 125:1-7

RP VOL. XIII

100:1-25/100:18-101:3/ 118:5-16

RP VOL. XIV

45:4-46:6/ 46:21-47.7
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Appendix A

Because one of the primary purposes of the UCC is to create a uniform
national body of commercial law, the decisions of other courts on UCC
issues are relevant precedent in Washington. See RCW 62A.1-103(a)(3);
Larson v. Vermillion State Bank, 567 N.W.2d 721, 724 (Minn. App.
1997). Zeno Buick-GMC Inc. v. GMC Truck & Coach, 844 F. Supp.
1340, 1350 (E.D. Ark. 1992); Coffee v. GMAC, 5 F. Supp. 2d 1365 (S.D.
Ga. 1998); Solar Motors, Inc. v. First Nat’l Bank of Chadron, 545
N.W.2d 714 (Neb. 1996); Taggart & Taggart Seed, Inc. v. First Tenn.
Bank Nat’l Ass’n, 684 F. Supp. 230, 235-36 (E.D. Ark. 1988), aff’d, 881
F.2d 1080 (8th Cir. 1989); Kham & Nate’s Shoes No. 2, Inc. v. First Bank
of Whiting, 908 F.2d 1351, 1357-58 (7th Cir. 1990); Dominion Bank,
N.A. v. Moore, 688 F. Supp. 1084, 1086-87 (W.D. Va. 1988); Spencer
Cos. v. Chase Manhattan Bank, N.A., 81 B.R. 194, 199 (D. Mass. 1987);
Pavco Indus., Inc. v. First Nat’l Bank of Mobile, 534 So. 2d 572, 576-77
(Ala. 1988); Flagship Nat'l Bank v. Gray Distribution Sys., Inc., 485 So.
2d 1336, 1340 (Fla. Dist. Ct. App.), review denied, 497 So. 2d 1217 (Fla.
1986); Fulton Nat'l Bank v. Willis Denney Ford, Inc., 269 S.E.2d 916,
918-19 (Ga. Ct. App. 1980); Centerre Bank of Kansas City, N.A. v.
Distribs., Inc., 705 S.W.2d 42, 46-48 (Mo. Ct. App. 1985); Simon v. N.H.
Savs. Bank, 296 A.2d 913, 915 (N.H. 1972); Mirax Chem. Prods. Corp.
v. First Interstate Commercial Corp., 950 F.2d 566, 570 (8th Cir. 1991)
(good-faith obligation arising under UCC does not apply to demand
instruments); Henning Constr., Inc. v. First E. Bank & Trust Co., 635 So.
2d 273 (La. Ct. App.), writ denied, 642 So. 2d 870 (La. 1994); Waller v.
Md. Nat'l Bank, 620 A.2d 381 (Md. Ct. Spec. App.), cert. granted,
judgment vacated on other grounds and remanded, 631 A.2d 447, and
cert. granted, 631 A.2d 451 (table) (Md. 1993).

Js
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FILED

FEB 07 201

SONYA KRrask;

NTY CLERK
SNOHOMISH COF?\:\ASH

SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

GMAC, a Delaware corporation, No. 08-2-10683-5
Plaintiff, -

ORDER DENYING GMAC'S MOTION FOR
VS. SUMMARY JUDGMENT '
EVERETT CHEVROLET, INC., a Delaware
corporation; and JOHN REGGANS and JANE
DOE REGGANS and their marital community,

Defendants.

No. 11-2-08883-7
ALLY FINANCIAL INC., a Delaware
corporation,

Plaintiff,

JOHN REGGANS, an individual; and the marital
community of JOHN REGGANS and
CARMENLYDIA REGGANS, husband and

wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THIS MATTER came before the Court on January 5, 2012 on GMAC's Motion for
Summary Judgment. In adjudicating this motion, the Court heard oral argument by counsel and

reviewed the following pleadings:

ORDER DENYING GMAC'S MOTION GRAHAM & DUNN (¢

FOR SUMMARY JUDGMENT -- | Pict 70, 2801 Alaskan Way ~ Suite 300
Seattle, Washington 98121-1128
(206) 624-8300/7ax: (206) 340-9599
m43949-1702702 Joc




1. GMAC’s Motion for S@m Judgment to Dismiss Everett Chevrolet Inc’s Bad
Faith Claims;

2. Declaration of John Glowney in Support of GMAC’s Summary Judgment Motion
to Dismiss Bad Faith Claims, and exhibits thereto;

3. Everett Chevrolet’s Opposition to Motion for Summary Judgment; and

4, Declaration of Jeffrey Beaver in Opposition to GMAC’s Motion for Summary
Judgment and exhibits thereto.

5. GMAC’s Reply Brief in Support of Surﬁmary Judgment Dismissing Bad Faith
Claims.

6. Argument of Counsel.

IT IS HEREBY ORDERED THAT for the reasons articulated in the Court’s oral ruling as
set forth in the excerpt of the Verbatim Report of Proceedings dated January 5, 2012, pages 46
through 57 appended hereto as Exhibit A, GMAC’S Motion for Summary Judgment is DENIED.

DONE IN OPEN COURT this day of February, 2012.

Hon. Eric Z. Lucas
PRESENTED BY:

Jeffrey A. Beaver, WSBA# 16091
Email: jbeaver@grahamdunn.com
Attorneys for Defendants

APPROVED AS TO FORM,;
NOTICE OF PRESENTATION WAIVED:
STOEL RIVES LLP

2. 214

Johvf. Glowney, WSBA# 12652

Attpyneys for GMAC n/k/d Ally Financial Inc.
ORDER DENYING GMAC'S MOTION GRAHAM & DUNN ¢
FOR SUMMARY JUDGMENT -- 2 Picr 70, 2801 Alaskan Way ~ Svite 300

Scattle, Washington 98121-1128
(206) 624-8300/Fax: (206) 340-9599
md3949-1702702.doc
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l. GMAC’s Motion for Summary Judgment to Dismiss Everett Chevrolet Inc’s Bad .
Faith Claims;

2. Declaration of John Glowney in Support of GMAC’s Summary Judgment Motion
to Dismiss Bad Faith Claims, and exhibits thereto;

3. Everett Chevrolet’s Opposition to Motion for Summary Judgment; and

4. Declaration of Jeffrey Beaver in Opposition to GMAC’s Motion for Summary
Judgment and exhibits thereto.

5. GMAC’s Reply Brief in Support of Summary Judgment Dismissing Bad Faith
Claims.

6. Argument of Counsel. ’

IT IS HEREBY ORDERED THAT for the reasons articulated in the Court’s oral ruling as
set forth in the excerpt of the Verbatim Report of Proceedings dated January 5, 2012, pages 46
through 57 appended hereto as Exhibit A, GMAC’S Motion for Summary Judgment is DENIED.

DONE IN OPEN COURT this day of February, 2012.

Hon. Eric Z. Lucas

Jeffrey A. Beaver, WSBA# 16091
Email: jbeaver@grahamdunn.com
Attomneys for Defendants

APPROVED AS TO FORM;
NOTICE OF PRESENTATION WAIVED:
STOEL RIVES LLP

John E. Glowney, WSBA# 12652
Attorneys for GMAC n/k/a Ally Financial Inc.

ORDER DENYING GMAC'S MOTION GRAHAM & DUNN »c

FOR SUMMARY JUDGMENT --2 Pier 70, 2801 Alaskan Way ~ Suitc 300
Searde, Washington 98121-1128
(206) 624-8300/Fax: (206) 340-9599

m43949-1702702 doc
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

GMAC n/k/a Ally Financial
Inc, a Delaware
Corporation,

Cause No. 08-2-10683-5
Plaintiffs,
Vs,
EVERETT CHEVROLET, INC., A

DELAWARE CORPORATION,
Et al.

e i

Defendants.

VERBATIM REPORT OF PROCEEDINGS
VOLUME I

BE IT REMEMBERED that on 5th day of January, 2012, the
above-entitled and numbered cause came on for Summary
Judgement before JUDGE ERIC Z. LUCAS, Snohomish County
Superior Court, Everett, Washington.

APPEARANTCES

For the Plaintiff JOHN E. GLOWNEY and
DONALD CRAHM

For the Defendant JEFFREY BEAVER

REPORTED BY:

DIANA NISHIMOTO, OFFICIAL COURT REPORTER
SNOHOMISH COUNTY COURTHOUSE

3000 EVERETT, WA 98201

PHONE (425)388-3281

CSR. 3222
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THE COURT: That's okay. I know what you were
talking about.

MR. BEAVER: Footnote two.

THE COURT: I was just being me.

MR. BEAVER: For the record, can I read it?

THE COURT: If you like, go ahead.

MR. BEAVER: Liebergesell held only that the
duty -- "The duty to disclose relevant information to a
contractual party [during negotiation] can arise as a
result of the transaction itself within the partie’s
general obligation to deal in good faith." And that has
not been repealed.

THE COURT: And for the record, that language is
just about a perfect quote from the actual case. And the
actual case quote is, and I think I cited this in my oral
decision, "The law has not yet acknowledged a general
requirement of full disclosure of all relevant facts in
all business relationships. However, it is clear from
these cases that the duty to disclose relevant information
to a contractual party can arise as a result of the
transaction itself within the parties' general obligation
to deal in good faith." -

And then it says, "See restatement section 472." And
that is what I call the blessing. And to understand what

that particular positive affirmation means, you have to go
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read restatement 472. And have fun, if you want to do
that.

MR. GLOWNEY: Your Honor, may I --

THE COURT: Was there anything else that you
wanted to --

MR. GLOWNEY: There is, I would just follow up
on, I would like to indicate what is here, the footnote
472 in part. And that's down in footnote two, and they
talk about there is no privilege of non disclosure by a
party who knows the other party is acting on a mistake --

THE COURT: Oh, yeah, they cited a couple parts
of it, they didn't cite it all.

MR. GLOWNEY: Right. Well, these are the ones
they cited, so I assume that's the ones we are referring
to. And the mistake, if mutual, would render voidable a
transaction caused by relying thereon, a transaction would
render voidable a transaction caused by relying thereon.
And that's what I wanted to get to. So that's just the
follow up on my point there, your Honor.

THE COURT: I understand what you are getting
to. Okay.

MR. GLOWNEY: Unless the Court has questions.

THE COURT: I don't.

MR. GLOWNEY: 1 appreciate your attention very

much. Thank you, your Honor.
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THE COURT: I don't.

A1l right. So interestingly enough, I see this
slightly differently than you guys do. And I have some
prepared remarks, and I want to sort of preface this by,
you know, making the observation by -- on a summary
judgment motion the facts are given an inference in favor
of the non moving party.

So under this summary judgment motion the issue could
be stated as follows:

Does the statutory duty of good faith and fair dealing
apply to a financing contract that has a demand provision?

Instructive on this point is the case of Allied Sheet

Metal Fabricators vs. People's Bank of Washington. In

that case, the Court stated with the concept of demand
instruments "We are of the opinion that Allied's assertion
of breach of contract is based on a misconception of what
constituted the agreement between the parties. Allied
apparently believes that the general written security
agreement.between the parties constituted a contract
guaranteeing continued financing which could not be
terminated without a formal déclaration of default
pursuant to that agreement, even though the loans in
question were all based on demand promissory notes.

We are persuaded that the trial court, based upon the

undisputed facts, correctly interpreted the nature of the
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agreement between the parties and that agreement is
expressed on the face of the demand note. In short, the
prévisions of the security agreement are irrelevant and
simpfy not applicable to the actions of People's
challenged by Allied, because such aftions were based on
the uncontroverted terms of the demand note.

In this connection, contrary to appellate's contention,

the mere fact that People's had provided financing to

Allied continuously since 1968 affected no change in the

terms of the demand note, and did not alter the rights the
parties hereby created. Allied failed to set forth any
facts which indicate a commitment by People's for
continued financing or extension of credit and therefore
the demand note which indicate the contrary are
controlling."

So in other words, the Allied case is an example of
pure bank financing. The bank issues demand notes and
then can call them without notes. The Allied court did
not rely on the terms of the security agreement, calling
it irrelevant.

In the instant case, there are no demand notes. The
only thing that exists in this relationship is the various
security agreements, where you identified the wholesale
security agreement with all of its various amendments or

revolving line of credit agreement. The security
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agreements are contracts with demand provisions, not
notes.

I use the term pure financing, because there is a
difference between what People's Bank does and Allied and
what GMAC did here.

In Allied, People's Bank just loaned money. But in the
instant case, GMAC went beyond the financing function into
areas of management or operations. It claimed the
authority to do so pursuant to the following contract term
from the agreement amending the wholesale security
agreement and conditionally authorizing the sale of new
floor plan vehicles on a delayed payment privilege basis,
sub paragraph eight, which says, "GMAC may take such
actions as it deems appropriate to assure and enforce
compliance with this agreement, including requesting for
audit purposes verification from dealer's customers, the
fact of delivery. possession and amount, date and
circumstances of payment of any delayed payment privilege
vehicle and the notification to approﬁriate persons or of
any security interest assignment or any other claims in
the delayed payment privilege for vehicles of GMAC."
That's the end of this section of the contract.

This term is not a financing term. This contract term
gives GMAC the authority to "take such actions as it deems

appropriate to assure and enforce compliance of this
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agreement.”

This is part of the wholesale security agreement, but
it is not remotely related to a demand provision. It
allows GMAC to assert its control over the dealer's
operation. Pursuant to this global grant of authority-
GMAC took the following actions. Many of these actions
directly involve GMAC in the management or operation of
Everett Chevrolet. These actions are as follows:

First, a target for cash injection is set that can
either not be reached, or if it is reached, will not bring
ECI into compliance with the policy metric of a three to
one debt equity ratio.

Next is the communication to ECI is that the break even
is in units, and that he needs to sell more units to meet
GMAC's goal. ECI is also told that they need to decrease
their inventory, and when the Court asked what this means,
she said, sell more cars. Sell more cars is not a
financing directive, it is a management one.

Next is the $500 audit charge. Then there is the
$10,000 principle reduction charge. This is a way of
controlling the business's working capital, not mere
financing, and it is a management issue.

Then the revolving line of credit is suspended here in
Exhibit 69 a letter from Michelle Smith dated

October 16th, 2008, while at the same time the interest
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rate is increased from Libor plus 300 points to Libor plus
600, an increase of a hundred percent. All past credit
decisions were based on ECI's performance. But this one
is based, from the language of her letter, on "market
conditions" without indicating what metric in the market
is being used.

If the dealer fails to sign the interest rate amendment
then GMAC indicates it will terminate the revolving line
of credit. Here again, this directly involves GMAC in the
management of the business.

Next is the inventory reduction charge billed out at
over $170,000. It comes directly out of working capital
without being earned. The calculation of the sum has no
metric and appears completely arbitrary. Again, this is a
management issue.

Then there is the November refusal to floor
unencumbered new and used vehicles at the dealer's request
when it would have had maximum positive affect on the |
dealer in response to the dealer's efforts to be proactive
and avoid being out of trust, followed by the decision in
December to allow flooring, after audits found ECI to be
out of trust.

This action violated GMAC's own rule as testified to by
Ms. Smith that no flooring would be done once the floor

plan was suspended. But in the December case, the
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flooring helps GMAC by obtaining more of ECI's assets and
harms the dealer because only his earlier proactive
approach in November would have enabled him to avoid the
out of trust position in December.

These actions deeply involve GMAC in day-to-day
tactical management decisions, and these decisions were
made in favor of GMAC to the detriment of ECI.

The three day agreement rule in this context is used to
limit working capital. When the business most needs
flexibility, the rule is strictly, if not arbitrarily
enforced. This rule is not uniform among dealers. Some
have a five day business day agreement rule. And there
was no testimony in the record concerning how it was
applied.

The sales date determined by GMAC.is arbitrary. Pedram
Davoudpour testified that when there was a dispute about
the sales date;, then they would negotiate it with the
dealer. However, it was clear from the testimony that
there was no negotiating with Mr. Vick or Mr. Ted
Modrzejewski. The date is applied in an arbitrary manner
because cars are considered sold before the deals closed
and were funded. Even known unwinds are included in the
audits as due and payable. This limits working capital
because it requires the dealer to fund the GMAC floor plan

out of his working capital rather than out of the sale.
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A dealer with five day remit will have a distinct
advantage here over one who has a three day remit. Again,
this is day-to-day management, not mere financing.

Audits taking place on a daily basis also limit working
capital. All the employees testified that the daily
audits interfered with their performance. They testified
that it reduced sales. These are facts in the record and
are clearly management issues unrelated to financing.
Inefficient performance dimingshes working capital because
employees must be paid who are not achieving peak

"

performance.

Mr. Jaffe testified that GMAC was on site interfering
with the business operation from November 14th, 2008 until
he left on January 28th, 2009. He testified that during
this time "There was not one day when they were not
physically on the premises”. He testified that the
customers overheard their conversations when they would
come into his office and demand information.

This testimony is contrary to GMAC witness' who said
they were poiite and asked employees to'step out.

On December 4th, this is from hearing exhibit 56, the
demand on the open account severely impacted not only
working capital, but the dealer's cash position by
diverting and freezing these critical funds. On December

15th GMAC demanded payment on all credit lines with a
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deadline of March 19th. On December 19th GMAC demanded
immediate payment of all credit lines referenced in the
letter of December 15th, 2008. These two actions coming
within days of each other did not make sense, unless they
were intended to stop his investment from Motor's Holding.
This is an inference allowed from the facts in the record.

On December 30th GMAC acquired the temporary
restraining order that shut the business down for two
weeks. Demand notices went to financing institutions and
this action stopped all financing of sales until relief
was granted by the Court on January 15th, 2009, by Judge
Allendoerfer.

Now, these acts identified in the Court's oral decision
are actions per the above contract clause. Given that
these acts of bad faith are directly related to a contract
provision, and the provision is not a demand or financing
provision but rather is "A management of dealer control

provision.” This Court finds that Badgett vs. Security

State Bank is not controlling in this analysis.

I don't think anyone disputes that the clause gives
GMAC unfettered authority to come in and control dealer
operations in order to "assure and enforce compliance with
this agreement."

However, this contract term is not a demand provision,

and as such must be in compliance with the statutory UCC
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duty of good faith and fair dealing of "honesty in fact
and the observance of the reasonable commercial standards
of fair dealing."

These inferences in favor of ECI show that GMAC
injected itself into the day-to-day management of ECI and
then managed it into a default position, then GMAC made
its demand.

It is this Court's view those efforts, at least for
purposes of summary judgment, show disputed material facts
with regard to GMAC's actions under the wholesale security
agreement. These acts, if true as construed, indicated a
violation of statutory covenant of good faith and fair
dealing, because it is obviously unfair to manage an
owner's business in favor of the manager to the owner's
detriment. As such GMAC and Allied's motion for summary
judgment is denied.

Okay. What next?

MR. BEAVER: Shall we prepare an order, your
Honor?

THE COURT: Sure.

MR. GLOWNEY: I think that was the only matter
on the Court's docket for this case.

THE COURT: For today?

MR. GLOWNEY: For today, your Honor.

THE COURT: Yeah, for today. Okay. So that's
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how I see it. And I've seen it that way for a while.

The br%efing showed the need to identify a contract
term, but I don't think that's hard. There is lots of --
that's one, there is many global terms like that, that
give GMAC sort of carte blanch to do whatever it wants,
and GMAC did that in this case. So anything else?

Okay. Court's at recess.

(Proceedings concluded.)
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON <2751
DIVISION ONE
GMAC, a Delaware Corporation, RECEIVED
No. 63331-7-1
Petitioner, JUN 08 2009

)
)
)
v. | COMMISSIONER'S RULTNQEL RIVES LLp
) GRANTING MOTION FOR
EVERETT CHEVROLET, INC., ) DISCRETIONARY REVIEW
a Delaware Corporation; and )
JOHN REGGANS and JANE )
DOE REGGANS and their )
)
)
)
)

marital community,

Respondents.

GMAC, LLC seeks discretionary review of a trial court order denying its request

for replevin. Review is granted.
FACTS

This is a commercial dispute between two corporations, Everett Chevrolet, Inc.
(Everett) and GMAC. Everett sells automobiles and GMAC provides financing for
Everett. In general, the financing arrangement allows Evereﬁ to purchase new and
used vehicles and repay GMAC as the vehicles are sold. GMAC has a security interest
in the cars Everett has available for sale and in the other assets of Everett's business.
The core document for this financing arrangement is a Wholesale Security Agreement,
executed in 1996. This Agreement provides that any and all credit lines GMAC supplies
to Everett are subject to the Agreement. The Agreement requires Everett to pay GMAC
the amounts GMAC advances “"on demand”. In the normal course of business, the
amount Everett owes to GMAC is constantly shifting as Everett purchases cars

(increasing the amount owed) and pays GMAC for the sales it makes (decreasing the
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amount owed). In 1999, GMAC agreed to provide additional financing to Everett under
a revolving line of credit. This agreement provides terms for payments in the ordinary
course of business but also allows GMAC to require full payment on demand.

For most of -its existence, Everett has been a profitable business, but car sales
have recently fallen. By 2008, Everett owed GMAC more than $700,000 on the
. revolving line of credit and GMAC was unwilling to extend this line of credit further.
GMAC expressed concern about Everett’s ability to repay its debts and attempted to get
Everett to change certain aspects of its business operation and restructure its financial
position. Everett proposed to improve its position by purchasing the property on which
its business is located, using funds borrowed from GMAC. GMAC did m-)l respond
immediately and eventually denied the request, and Everett was not then able to obtain
alternate funding. GMAC told Everett it should inject additional capital into its business
but Everett did not meet GMAC's requirements. In November 2008, GMAC believed
Everett was selling cars without paying GMAC, a practice referred to as "selling out of
trust”. On December 15, 2008, GMAC terminated Everett's wholesale credit line and
demanded full payment of the outstanding balances Everett owed by March 13, 2009.
GMAC alleges that Everett then continued to sell cars out of trust. Shortly thereafter,
GMAC demanded full payment immediately.

On December 31, 2008, GMAC filed a replevin action, seeking possession of
Everett's inventory and assets. In January, 2009, the trial court entered an injunction,
which, as later modified, restricted Everett's ability to sell vehicles and required regular
documentation concerning vehicle_sales. GMAC posted a bond in conjunction with the

issuance of the injunction. According to GMAC, Everett continued to sell vehicles
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without paying what GMAC claims it is owed from each sale, and, in some cases,
without paying GMAC anything. GMAC requested relief under the terms of thé
injunction. However, éfter a replevin show cause hearing, a motion by GMAC to amend
its complaint, and a motion to enforce the injunction, the trial court reached the merits of
the underlying suit. -

The trial court made extensive oral findings that bear on its decision. It found
that Everett was profitable and doing well from 1996 through 2006 but that the car
business began to decline after 2006. In 2007, GMAC increased Everett’s revolving line
of credit. At the end of 2007, Everett requested that GMAC help finance the purchase
of real estate that Everett was Iéasing. Everett saw this purchase as critical to its
profitability because it was facing a dramatic increase in'lease payments. Although
Everett made it clear to GMAC that the deal has to close by the end of 2007, GMAC did
not respond until May 2008, orally declining to finance the purchase. The court found
that from a business standpoint, GMAC's position was not reasonable, and that its
delay, rather than swift rejection, denied Everett the opportunity to pursue other options.

In April 2008, Everett's financial statement showed a year to date loss of
$163,042. Everett and GMAC met on June 10". Evereit's owner testified that the
meeting was dominated by GMAC's request that he personally guarantee Everett's
debts. GMAC's branch manager testified that a number of topics were covered,
including the need for an $800,000 cash injection. The court found the testimony by the
GMAC branch manager not credible, and found that it was unreasonable for GMAC to
send Everett a letter fifty days later outlining what GMAC claims was discussed at the

meeting, thus depriving Everett of time to meet GMAC's conditions. The court
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characterized the letter as a “drop dead” letter, a communication that the relationship
between GMAC and Everett was over and that it was just a matter of time until the end.
But the court found that GMAC attempted to mask its intent by justifying its actions
based on credit trends and performance, by manipulating and withholding information,
and that it thereby misled Everett. The court found that GMAC'’s conditions would not,
in fact, have allowed Everett to meet the financial parameters GMAC was seeking. The
court found that GMAC's request for a personal guaranty, characterized as having some
“skin in the game”, was highly insulting, and that GMAC's true purpose to put Everett's
owner in a position where it could reach his personal assets. Essentially, the court
found that GMAC was operating with a hidden agenda, purporting to deal with Everett
on an ongoing basis while setting Everett up for failure and a default, and suggesting
changes that would improve GMAC's position without helping Everett survive. The
court found that GMAC's actions and demands were not commercially reasonable. It
found that GMAC's suit deprived Everett of the opportunity to obtain another pending
inlvestmenl from another company.

Quoting from Liebergesell,’ the court found a general obligation to deal in good
faith. It found GMAC breached this duty by failing to disclose aspects of its financial
analysis of Everett's business, by setting false targets, by misleading Everett about its
future actions, and by deliberating depriving Everett of working capital. It found GMAC
had a duty of disclosure which it failed to meet, thus breaching an implied covenant of
good faith and fair dealing. It found that GMAC did not conduct itself honestly, and

operated with a hidden agenda and the goal of shutting Everett down. It found that

' Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 1170 (1980).

4
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GMAC did ﬁot have a contractual right to put Everett out of business and that it could
only.withdraw its financing in a commercially reasonable manner.

The court rejected GMAC's reliance on Badgett? as not on point because Badgett
dealt with an affirmative .expansion of a duty of good faith by requiring cooperation. The
court stated it was not requiring GMAC to cooperate in any venture, but only to be
honest, to not attempt to manufacture defaults, to not attempt to put pressure on the
business to fail, and to not block other opportunities. The court found that all these
things were done in the present case, in bad faith.

The court then dissolved the injunction but granted Everett's motion to hold the
bond so Everett could pursue monetary damages. The court stated it was “not sure”
whether the damage claim would be in this action or some other action but that it would
retain jurisdiction for further replevin proceedings and send the matter back to presiding
for a damages trial.

On April 10, 2009, the court entered a written order which (1) denied GMAC'’s
r.equest for replevin, finding that GMAC breached its Wholesale Security Agreement and
violated its duty of good faith and fair dealing under the Washington Uniform
Commercial Code (UCC) and Washington common law, (2) denied GMAC'’s motion to
enforce the injunction, (3) dissolved the injunction, (4) released certain funds previously
held in the court’s registry, (5) denied GMAC’s motion to amend its complaint, and (6)

retained jurisdiction to resolve remaining issues related to the replevin request,

2 Badgett v. Sec. State Bank, 116 Wn.2d 563, 807 P.2d 356 (1991).

5
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including Everett's counterclaims against GMAC’s $2,000,000 bond. GMAC seeks

interlocutory review.’

DISCRETIONARY REVIEW CRITERIA*

Discretionary review of an interlocutory decision may be accepted under RAP
2.3(b) only in the following circumstances:

(1) The superior court has committed an obvious error which would
render further proceedings useless;

(2) The superior court has committed probable error and the
decision of the superior court substantially alters the status quo or
substantially limits the freedom of a party to act;

(3) The superior court has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a departure
by an inferior court or administrative agency, as to call for review by the
appellate court; or '

(4) The superior court has certified, or that all parties to the litigation
have stipulated, that the order involves a controlling question of law as to

~which there is substantial ground for a difference of opinion and that
immediate review of the order may materially advance the ultimate
termination of the litigation.

DECISION
The trial court did not explicitly explain why GMAC's breach defeated the replevin

action, but it appears to have concluded either that the breach made the replevin

* GMAC contends that the court’s denial of its motion to amend was also error but spends little
time discussing the issue. It is not clear whether the court denied the motion for any reason
other than it considered the underlying case to have been decided. If so, the amendment was
unnecessary. If not, the motion to amend should have been considered. The issue will not be
addressed in this ruling but may be raised in the appeal.

4 Citing Quient v. Jennings, 136 Wash. 532, 240 P. 899 (1925), Everett argues that the decision
appealed from is not appealable and that the appeal should be dismissed. But GMAC is
seeking discretionary review, not appealing as a matter of right. Quient is inapplicable.

6
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remedy unavailable or that the breach excused Everett’s performance.® The trial court
did not explicitly decide whether Everett was in default on its obligations to GMAC, what
duties it had in light of GMAC’s breach,® or what to do with Everett's existing
delinquencies.

A replevin action is an abbreviated proceeding under RCW ch, 7.64. tentitles a
claimant to possession after a show cause proceeding if the claimant "establishes the
right to obtain possession of the property pending final disposition”. RCW 7.64.035. '
The plaintiff seeking replevin must be able to prevail on the strength of her title or right, _
regardless of the defendant's title or right to possession. Graham v. Notti, 147 Wn. App. ‘
629, 635, 196 P.3d 1070 (2008).

In this case, GMAC's action started with the premise that it had the right to take
possession of its collateral because Everett failed to pay its obligations when GMAC
made demand that it do so. There seems to be no dispute that this is a remedy GMAC
may exercise under its contracts with Everett or under the UCC. Thus, in order td
resolve the request for replevin, the trial court had to determine whether GMAC had a
right to possession. The trial court held that GMAC breached its duty of good faith and

denied replevin. This holding necessarily implies that Everett is in default but that

GMAC has no right to possession because of its own breach. The inference that

~ Everett is in default is also consistent with the trial court’s issuance of a preliminary

® The trial court subsequently denied GMAC’s request for injunctive relief on the ground that it
had unclean hands, thus suggesting that it would not authorize any court assistance to protect
GMAC's security interest. While not condoning Everett’s actions and its failure to abide by its
financing agreement, the court simply refused to interfere with those actions, suggesting that
GMAC'’s only resort was self help, but indicating it did not approve of this remedy. The court’s
ruling suggests that its denial of replevin was based on both theories.

® Everett volunteered that it would pay the “floor plan” amount on cars it sold. It is not clear
whether it is actually doing so. GMAC alleges it is not.

7
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injunction. To obtain the injunction, GMAC must have demonstrated a clear right, a well
grounded fear of immediate invasion of that right, and the possibility of substantial harm.

RCW 7.40.020; Tyler Pipe Indus., Inc. v. State, Dep't of Revenue, 96 Wn.2d 785, 792,

638 P.2d 1213 (1982). The trial court would not have issued an injunction restricting
Everett’s rights to sell the collateral absent a clear showing that Everett was not
honoring its obligations.

The crux of the issue then is whether a debtor may raise as a defense to replevin
a claim that its creditor did not act in good faith when that secured creditor demands
payment under the terms of a demand payment financing arrangement.

In finding a duty of good faith and a breach, the trial court expticﬁly relied on

Liebergesell v. Evans. The defendants in Liebergesell were engaged in the business of

buying and renovating houses. They persuaded Liebergesell to invest funds in their
venture and drew up notes evidencing the indebtedness. The defendants knew these
notes were usurious and knew that Liebergesell was unaware the notes were illegal, but
they did not inform her of their usurious character or of the adverse consequences.
When Liebergesell attempted to enforce the notes, the defendants asserted usury as a
defense. The trial court denied the defendants’ motion for summary judgment, the -
Court of Appeals reversed, and the Supreme Court reversed the Court of Appeals,
joining a number of other jurisdictio_ns in holding that a borrower may be estopped from
asserting a usury defense. In discussing the issue, the Court stated:

The law has not yet acknowledged a general requirement of full disclosure

of all relevant facts in all business relationships. However, it is clear from

these cases that the duty to disclose relevant information to a contractual

party can arise as a result of the transaction itself within the parties’
general obligation to deal in good faith.
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Liebergesell, 93 Wn.2d at 893 (emphasis added). It appears the trial court applied
Liebergesell to conclude that GMAC had a duty to respond promptly to Everett's
proposal to purchase property, and a duty to fully inform Everett regarding the business
parameters GMAC wanted Everett to meet. |

GMAC relies on Allied Sheet Metal Fabricators, Inc. v. Peoples Nat'l Bank of

Washington, 10 Wn. App. 530, 518 P.2d 734 (1974) and Badgett v. Sec. State Bank,

116 Wn.2d 563, 807 P.2d 356 (1991).

in Allied, Peoples Bank financed Allied’s business under the terms of security
agreements secured by accounts receivable and other collateral. The loans were
evidenced by demand promissory notes. Peoples Bank made $50,000 loans to Allied
on two successive days. Six days later, Peoples Bank decided to take steps to collect
Allied’s entire debt. Without notice, it applied Allied’s checking account deposits to the
indebtedness, causir_)g Allied’s outstanding checks to be dishonored. Allied ass_erted
that Peoples Bank acted in bad faith because it knew the proceeds of the final two loans
were earmarked for payment of Allied’s obligations and the general operation of the
company. Allied alleged that Peoples Bank breached its contract and duty of good faith
under RCW 62A.1-203 by claiming the checking account funds without declaring a
default and making a demand for payment. The tria_l court and the Court of Appeals
rejected this argument. The Court noted that a demand note is payéb!e immediately
upon execution.

The Missouri Court of Appeals followed Allied in Centerre Bank of Kansas City,

N.A. v. Distribs., Inc., 705 S.W.2d 42, 47-48 (Mo. App. W.D. 1985), a case whose facts
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are somewhat similar to the present case. In discussing whether the duty of good faith
imposed obligations on the holder of a demand note, the court stated:

Demand instruments are recognized by [Missouri law] and under [Missouri

law], a cause of action accrues against the maker of a demand instrument

on its date or its date of issue. The good faith requirement of [Missouri's

version of RCW 62A.1-203] is in the performance or enforcement of a

contract or duty. The imposition of a good faith defense to the call for

payment of a demand note transcends the performance or enforcement of

a contract and in fact adds a term to the agreement which the parties had

not included. The additional term would be that the note is not payable at

any time demand is made but only payable when demand is made if such

demand is made in good faith. The parties by the demand note did not

agree that payment would be made only when demand was made in good

faith but agreed that payment would be made whenever demand was

made. Thus [Missouri's version of RCW 62A.1-203] has no application

because it does not relate to the performance or enforcement of any right

under the demand note but in fact would add an additional term which the

parties did not agree to.
Centerre Bank, 705 S.W.2d at 47-48.

In Badgett, the Badgetts sued Security State Bank after it refused to restructure
their agricultural loans. Relying on Liebergesell, the Court of Appeals held that the bank
may have had a good faith duty to consider the Badgetts' proposals for restructuring the
loan. The Supreme Court reversed, identifying the critical question as whether or not,
as a matter of law, the bank had a duty to consider the Badgetts' proposal. While
recognizing that there is an implied duty of good faith and fair dealing in every contract,
the Court held that the duty does not extend to obligate a party to accept a material
change in the terms of its contract, does not inject additional terms into the contract, but
only requires that the parties perform in good faith the obligations imposed by their
agreement. Badgett, 116 Wn.2d at 569. The Court held that Liebergesell was not on
point and did not stand for the broad interpretation read into it by the Court of Appeals.

Badgett, 116 Wn.2d at 570 n.2. The Court held that there is no free floating duty of

10
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good faith unattached to underlying legal document, that a duty to cooperate only exists
in relation to a specific contract term, and that there can be no breach of duty, as a
matter of law, when a party simply stands on its rights to require performance of a
contract according to its terms. Badgett, 116 Wn.2d at 570. The Court adhered to and

applied this holding in Keystone Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 177,

94 P.3d 945 (2004) and the Court of Appeals also applied it in Carlile v. Harbour

Homes, Inc., 147 Wn. App.193, 215-16, 194 P.3d 280 (2008). In another case, the

Court of Appeals held that a course of dealing cannot override express terms in a

contract or add additional obligations to it. Seattle-First Nat'l Bank v. Westwood

Lumber, Inc., 65 Wn. App. 811, 829 P.2d 1152 (1992).

GMAC had demand notes. The trial court did not find otherwise. GMAC
demanded payment, which Everett did not make. There is nothing in any of the
financing contracts that obligates GMAC to make other loans, to consider alternate
business structures, or to explain its reasons for asking for changes to Everett's
capitalization.” Whether GMAC’s actions make business sense is irrelevant to the issue
of whether it may demand payment. Everett may or may not have a cause of action for
interference with a business expectancy or some other tort, but such-a claim is also
irrelevant to the issue of whether GMAC could demand payment. It thus appears,
despite its statements to the contrary, that the trial court added a good faith defense to

the demand note and that its decision therefore conflicts with Badgett and Allied.

GMAC has shown probable error.

” When a contract provides that a party may require additional collateral at will, RCW 62A.1-208
provides that the party may do so only if the party believes in good faith that the prospect of
payment or performance is impaired. Neither party cites any such provision in this case. But
even if such a provision does exist, it is evident that GMAC had a good faith belief that its
prospects for payment were impaired.

(N
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The issue of whether the error substantially alters the status quo or substantially
limits GMAC's freedom to act is somewhat difficult to address. Resolving the replevin
action on the ground that GMAC breached a duty of good faith leaves the status of
GMAC’s rights as a secured creditor unclear. It does not determine whether GMAC is
still entitled to enforce all, some, or none of its remedies under its contracts or the UCC.
Because the remedy of replevin is in addition to others remedies, a secured creditor
does not necessarily forfeit its right to UCC remedies by seeking replevin. RCW
7.64.010. But does the finding that GMAC breached its duties bar those remedies? If
so0, is GMAC without recourse if Everett, as GMAC alleges, continues to sell vehicles
without paying GMAC?B. The trial court’s resolution also leaves unresolved the question
of whlether Everett must comply with all, some, or none of its contractual obligations, If
Everett's performance is partly excused, as Everett seems to believe, to what extent
must it still perform? If Everett has no duty to perform, is GMAC no longer a secured
creditor? Although the resolution of these issues is not clear, if GMAC had a right to
possession of its collateral when Everett failed to honor GMAC’s demand for payment,

as seems 1o be the case, and does not have such a right now, as seems to be the case,

® GMAC alleges that Everett continues to sell vehicles without paying GMAC. GMAC maintains
that all proceeds from all sales belong to it because it has demanded payment of Everett's
outstanding obligations and Everett has not made payment. GMAC also maintains that Everett
is not even remitting the funds that it would be required to remit under the financing agreement.
GMAC alleges that Everett is using these funds to pay current operating expenses and sfay in
business, and that the only proceeds Everett is remitting come from vehicles for which GMAC
holds the title, sales which could not be completed without releasing the title. Everett does not
specifically deny GMAC's allegations. Rather it maintains that it is continuing to do business is
a commercially reasonable way to mitigate GMAC’s damages. Everett characterized its
payment efforts as "doing the best it can”. However, GMAC maintains that its security is being
dissipated. Although Everett may have moderated its position somewhat, it has also suggested
that the trial court’s finding that GMAC breached its duties completely excuses Everett's
performance. Everett represented to the trial court that it would pay GMAC the “floor plan”
amount. Itis not clear exactly what this amount is or whether Everett has been paying it.

12
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the trial court’s ruling has substantially altered the status quo.® GMAC’s motion for
discretionary review shall accordingly be granted.

Now, therefore, it is hereby

"ORDERED that GMAC's motion for discretionary review is granted.

Done this _ é ~~__ day of June, 2009.
\dﬂxmw N%)A_,

Court Commissioner

HOLIRIHS YA 40 31V1S

1M S- NP 6002
T# A0 STV 344y 20 18000
gJad

? The trial court's subsequent denial of GMAC's request for relief makes it clear that it will not
act to assist GMAC in protecting its security interest.

13
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Civii. MOTIONS — JUDGE’S CALENDAR
Hearing Date: Dec. 8, 201] @ 9:30 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

- GMAC n/k/a Ally Financial Inc, a Delaware
corporation,

Plaintiff,

V.

EVERETT CHEVROLET , INC,, a
Delaware Corporation; and JOHN
REGGANS and JANE DOE REGGANS
and their marital community

Defendants.

No. 08-2-10683-5

GMAC’S! MOTION FOR SUMMARY
JUDGMENT TO DISMISS EVERETT
CHEVROLET INC’S BAD FAITH
CLAIMS

I. RELIEF REQUESTED

Plaintiff GMAC asks the Court 10 enter an order of summary judgment dismissing, as a

matter of law, Defendant EC’s’ claims of bad faith? This is a case between a lender with

demand financing and an auto dealership borrower. GMAC asserts in this summary judgment

motion that EC’s bad faith claims lack any basis in the parties’ loan agreements and should all be

" GMAC is now known as Ally Financial Inc.

2 EC’s first through third counterclaims and EC’s affirmative defense of Estoppel in Pais, which asserts
that GMAC’s alleped “bad faith” conduct estops 1t from elaiming that EC breached the Wholesale
Security Agreement (discussed below) and 1ts untitled affirmative defense, contained in § 2.6 of EC's

Answer.
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dismissed under the two leading Washington cases that address bad faith issues between a lender
with demand financing and a borrower: Allied Sheet Metal F&bricators, Inc. v. Peoples National
Bank of Washington, 10 Wn. App. 530, 536, 518 P.2d 734, review denied, 83 Wn.2d 1013, cert.
denied, 419 U.S. 967 (1974) and Badgert v. Security State Bank, 116 Wn.2d 563, 807 P.2d 356
(1991).

I1. ISSUES PRESENTED

1. Under Allied, is EC’s claim that GMAC violated the duty of good faith when it
made demand for payment barred as a matter of law because under the UCC the duty of good
faith does not apply to demand obligations?

2. Under Badgett, are EC’s bad faith claims barred as a matter of law because they
are not based upon specific contract terms?’

3. Under Badgett, dare EC’s bad faith claims barred because engaging in Joan
restructuring negotiations does not violate the duty of good faith?

4. Under Badgett, are EC’s bad faith claims barred because “[a]s a matter of law,
there cannot be a breach of the duty of good' faith when a party simply stands on its rights to
require performance of a contract according to its terms.” Jd. at 570.

5. Is EC’s claim for tortious interference with business expectancies barred because
GMAC had a right to exercise its contractual remedies against its collateral, which included
giving notice 10 an account debtor to pay GMAC rather than EC? RCW 62A.9A-607(a);
62A.9A-406. (EC’s Third Counterclaim.)

111. EVIDENCE RELIED UPON

1. Declaration of John E. Glowney, including the following exhibits:

2. Ex A: Verbatim Report of Proceedings (RP).

¥ EC’s Second Counterclaim is entitled “Breach of the Duty of Good Faith and Fair Dealing” This
Counterclaim incorporates paragraphs 2.5(a)-(1) of its affirmative defenses.
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Ex. B: Certain replevin show hearing exhibits (“R Ex.”).

4. Ex C: Court of Appeals’ Unpublished Opinion.
5. Ex D: Court of Appeals’ Commissioner’s Ruling Granting Discretionary Review.
6. Ex E: Judge Lucas’ oral pretrial replevin ruling.
7 Ex F. Judge Lucas’ written order denying replevin.
‘ 8 Pleadings on file in this action.

1V. STATEMENT OF RELEVANT FACTS

A Relevant Procedural History .

When this matter was originally filed, GMAC obtained a preliminary injunction from
Judge Allendoerfer to prevent the auto dealer from selling vehicles wilhou{ paying proceeds to
the lender.” GMAC’s pretrial request for replevin was heard by Judge Eric Z. Lucas. Following
an appréximatcly three week pretrial replevin show cause hearing, Judge Lucas found that
GMAC acted in bad faith and entered a number of orders against GMAC. Glowney Exs. E, F.
Judge Lucas relied upon Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 1170 (1980), and
rejected the application of Badgetf. However, Badgett expressly rejected the Lieberesell case in
the cases addressing the dealings between Jenders and borrowers.

GMAC appealed Judge Lucas’ bad faith ruling (and other rulings) after the replevin
hearing and on June 5, 2009, the Court of Appeals’ Commissioner granted discretionary review,
finding that Judge Lucas’ bad faith ruling was “probable error.” Glowney Ex. D.

The Court of Appeals’ unpublished opinion issued October 11, 2010, however, did not

directly address the bad faith ruling on its merits and instead ruled that the good faith issue

* For the convenience of the Court and parties, GMAC has provided a full copy of the replevin hearing,
proceedings that it submitted to the Court of Appeals, although it is relying in this motion upon the
portions of that record cited in the brief.

* Glowney Ex. B, R Ex. 13. All replevin proceeding exhibits are attached as Exhibit B to the Declaration
of John E. Glowney In Support of GMAC’s Summary Judgment Motion 1o Dismiss Bad Faith Claims
(“Glowney™).
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should not have been considered in a pretrial show cause replevin hearing. Glowney Ex. C. The
Court of Appeals ordered that replevin should have been granted and reversed all of Judge
Lucas’ other rulings. /d

GMAC hés noted this motién on the civil motions calendar because Judge Lucas has not
been assigned to this matter. References in this motion to “the Court” or “this Court” pertain to
Judge Lucas. Citations to the Verbatim Report of Proceedings (RP) and Replevin Exhibits (“R

Ex.”) pertain to the show cause replevin hearing conducted by Judge Lucas.
B. GMAC and EC Had “Demand” Financing

Everett Chevrolet was a Chevrolet dealer formerly located in Everett, Washington. In
December 1996, EC and GMAC entered into what is commonly known in the auto dealership
industry as a wholesale floor plan financing arrangement. R Ex. 3. GMAC’s floor plan
financing contract® with EC contained a UCC “promise to pay on demand,” J/d. Both the
“Wholesale Security Agreement” and the “Amendment to Wholesale Security Agreement,”
dated December 10, 1996, signed by John Reggans, EC’s principal,” provided that EC agrees

“upon demand to pay to GMAC the amount it advances or is obligated to advance.” R Exs. 3,6

(emphasis added).

Thé Court of Appeals recognized that both the Wholesale Security Agreement, including
all amendments, and the Revolving Line of Credit Agreement (“RLCA”) entered into by EC
with GMAC provide for “demand” financing. In its unpublished opinion dated October 11, 2010,

the Court of Appeals explained that:

[t]he core document for the financing arrangement between GMAC and
EC is a Wholesale Security Agreement (Agreement), executed in 1996.
This Agreement provides that any and all credit lines GMAC supplies to
EC are subject to the Agreement. The Agreement requires EC to repay
to GMAC the amounts GMAC advances “on demand.” The Agreement

© The replevin proceeding record contains copies of a number of amendments to the loan contract, none of
which are of relevance to the claims of bad faith addressed in this motion. See R Ex. 4-6.

! John Reggans owned 100% of the stock of EC. RP Vol. X 105:4-5.
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was amended in March 2000. The amendment did not change the “on

demand” provision of the Agreement. In the normal course of business,

the amount EC owes to GMAC is constantly shifling as EC purchases

cars and repays GMAC from the sales it makes® In 2000, GMAC

agreed 1o provide additional financing to EC under a revolving line of

credit. This Agreement provides terms for payments in the ordinary

course of business but also allows GMAC to require full payment on

demand. '
Glowney Ex. C, Opinion, p. 2. As noted, GMAC had also provided additional financing 1o EC
through a revolving line of credit agreement (“RLCA”). R Ex. 8. GMAC’s security interest
covered all of EC’s vehicles, floored and non-floored, and virtually all of its other assets. R Exs.

2%
€. The Auto Industry Recession Caused EC’s Financial Problems Starting in 2007

EC’s financial records and the testimony of Mr. Reggans established that EC’s financial
WOoeSs staﬁed in 2007, well befortf: GMAC’s letter requests (R Ex. 1, July 31, 2008), and were the
result of the severe general nationwide recession in the automobile saies.indnstq.

EC’s annual profit shrank from $700,000 in 2006 to $28,000 in 2007. RP Vol. X 100:1-
7. Mr. Reggans admitted that the U.S. auto sales industry suffered a substantial downtum in

2007 and “went off a cliff” in 2008.° Mr. Reggans admitted that he had observed the auto

® Wholesale floor plan financing provides a financing mechanism for auto dealers who are continually
buying vehicles from the manufacturer and selling to retail consumers. RP Vol. 1169:22-170:18 (Cady).
In the ordinary course, the amount GMAC advanced for each vehicle purchased wholesale by EC, the
“fNoor plan” amount for that vehicle, was added to the GMAC financing balance. Jd. When EC sold that
vehicle to a retail customer, EC was obligated to pay GMAC the “floor plan” amount for that vehicle. /d.
The Wholesale Security Agreement provides in relevant part:

[A]s each vehicle is sold, or leased, we [i.e., EC] will, faithfully and promptly remit to you
{ie., GMAC] the amount you advanced or have become obligated to advance on our behalf
to the manufacturer, distributor or seller ., .”

REx. 3,97
? RP Vol. X 103:19-21; 99:7-100:13.
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market declining in 2006 and had begun “pmacﬁvcly“ trying to address EC’s financial distress in
July 2007 even before GMAC raised the issue with EC in early 2008.'°

Rebecca Iverson, EC’s long-time controller (1996-Sept. 2008), testified to EC’s severe
financial problems starting in 2007 and its problems paying numerous bills in 2008."
Ms. Iverson eventually resigned in September 2008 because of her concern over potential
personal liability for EC’s unpaid state sales tax. RP Vol. I1I 15:18-17:10. IEC’S financial
reports showed that, through July 2008, EC had five straight months of substantial operating

losses. R Ex. 79 (March ($111,899); April ($104,010); May ($78,218); June ($87,405); July

($87,040)).

D. In the Face of the Recession, Both Parties Sought to Restructure the Loan
Agreement: EC Sought Additional Funds from GMAC and GMAC Asked for More
Capital in the Business and a Personal Guaranty

In mid-2007, Mr. Reggans asked GMAC to provide 100% financing for EC’s proposed
purchase of the dealership property EC was then renting which GMAC declined to do.'”” GMAC
had no obligation to make a real estate loan to E~C.'3’ In late 2007, Mr. Reggans also sought and
obtained from GMAC a $300,000 increase (from $500,000 to $800,000) in the credit limit on the
RLCA." By May 2008, EC had used virtually all of those additional funds to pay bills,
increasing EC’s outstanding balance on the RLCA to §786,000. Id

By early spring 2008, GMAC was seriously concerned with its borrower’s financial
problems.” Although GMAC’s financing contract gave GMAC the right to demand payment at

any time, Jerry Vick, GMAC’s branch manager, first discussed GMAC’s concerns with

'Y RP Vol. X 103:17-23; RP Vol. X111 100:1-25, 118:5-16.

""RP Vol. 111 4:23-25; 7:19-8:2; 10:2-12; 12:4-13:3; 18:1-15.

'2 RP Vol. X111 100:18-101:3; RP Vol. X 104:3-9); RP Vol. 1 20:20-23:9.
B RP Vol. XIV 45:4-46:6.

'"RP Vol. 118:17-20:16 (Vick). R Exs. 1, 8, 54.

'S RP Vol. 124:13-32:25; 140:7-141:10.
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Mr. Réggans in telephone calls and then in a meeting in early June 2008. /d. On July 31, 2008,

GMAC put its concerns and requests in a letter to Mr. Reggans. R Ex. 1.

Based on an analysis of the Dealership’s Operatmg trends, repayment
capacity, and available security, GMAC is unable to increase the limit of
the Dealership’s Revolving Line of Credit or extend a working capital
loan to the Dealership.

Further, the deteriorating operating trends and credit base of the
Dealership and its poor wholesale performance increase GMAC’s credit
risk associated with the Dealership’s account. In order to continue the
financing arrangement between the Dealership and GMAC and to help
mitigate GMAC’s credit risk, GMAC requires, at a minimum, the
following: [the letter lists requests for an $800,000 unencumbered
capital injection, a personal guaranty from Mr. Reggans, and faithful and
prompt payment for vehicles upon sale, (and sets a deadline of
October 31, 2008).

R Ex. 1."* GMAC’s letter expressly advised EC that, if it could not meet GMAC’s requests tha
“GMAC may suspend or terminate the Dealership’s wholesale credit lines.” /d

EC never met any of GMAC’s requests stated in the July 31 letter. EC never injeéted
$800,000 of unencumbered capital into the corporation and Mr. Reggans never provided a
personal guaranty. Neveﬂhgiess, until December 2008, GMAC continued to advance funds to
EC to purchase new vehicles from manufacturers as it had for the previous 12 years.

Afier the July 31st letter, EC continued to lose money. R Ex. 79."" GMAC’s audits of
EC’s payrhents in the fall of 2008 showed that. EC was making many late payments to GMAC."
In October 2008 EC received $500,000 of additional funds from GM. But EC’s existing

'® This letter contained GMAC’s first request to EC to pay $10,000/month on the RLCA and to pay audit
costs of $500 per inventory audit.

" EC’s loss in August, 2008 was $73,095; in September, 2008, $78,413; and in October 2008, $96,291.

" GMAC’s audits of the dealership had shown numerous late payments by EC to GMAC in August,
September, October, and November 2008. See R Exs. 66, 140-142; R Ex. 88 (last page, letter dated
Sept. 22, 2008) (81% payment delays); R Ex. 89 (last page, letter dated Oct. 16, 2008) (60% payment
delays); R Ex. 90 (last page, letter dated Sept. 22, 2008) (44% payment delays); R Ex. 91 (letter dated
Nov. 19, 2008) (38% payment delays).
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substantial losses forced EC to use those funds to pay amounts in arrears to GMAC and other
debt.”®

It was very disconcerting to GMAC that EC had received a $500,000 cash injection but
still had a negative cash position. RP Vol. VII 24:8-25:7. Nevertheless, when EC failed to meet
GMAC’s original deadline of October 31, 2008, GMAC extended EC’s wholesale credit line
until November 30, 2008, and again asked EC to address its financial problems. RP Vol. VI
29:2-35:7; R Ex. 9. EC was unable to do so. By the end of November 2008, EC’s total year-to-
date operating losses had worsened to $717,552. R Ex. 79.

A December 5th audit revealed that EC was “out of trust” on seven vehicle sales totaling
approximately $]32,000.2° On December 8, 2008, GMAC suspended EC’s wholesale credit

2l R Ex. 76. GMAUC, on two occasions in early December, agreed to “floor” additional

line.
vehicles for EC, to permit EC to pay delinquent amounts due GMAC.*

In mid-December 2008, GMAC terminated its financing arrangements with EC and made
demand for payment. R Ex. 77. After GMAC’s initial demand on December 15, 2008, EC again
sold a number of vehicles “out of trust.” On December 18 approximately $206,000 came due to
GMAC for the sale of cars by EC.” When EC made no arrangements to pay this amount on

December 18 or 19, GMAC demanded full payment immediately from EC. /d R Ex. 83.%

' RP Vol. X 125:1-7; Vol. XIV 46:21-47:7. Mr. Reggans’ testimony on the nature of these funds was
less than clear. RP Vol. X156:1-22; RP Vol. X1V 46:21-51:25. Nevertheless, the funds appeared to be a
loan to EC, not unencumbered capital, and were immediately spent instead of being available as working
capital.

% RP Vol. V11 38:4-42:8. R Ex. 76. “Out of trust” is an industry term meaning the dealer had failed to
timely pay the lender after making a sale to a consumer.

2! As noted above, GMAC and EC’s contract provides that GMAC could modify or suspend the credit
lines. R Ex. 6. On December 4, 2008, GMAC also gave notice to GM on its “open account” with EC. R
Ex. 56.

2 See RP Vol.139:23-47:21; 119:2-120:14; Vol. V11 52:18-53:15. R Exs. 10, 23, 32.
B RP Vol. VII 60:19-67:24; R Ex. 14.
¥ EC has claimed that it could not pay this amount by cashier’s check, as GMAC had previously

required, because the big snowstorm of December 2008 had caused its bank 10 close early on
December 18. RP Vol. VIl 64:9-10. (The bank did close early that day. R Ex. 105.) But EC had known
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EC’s response to GMAC’s demand was to convert proceeds of $778,774.80 from the sale
of 33 vehicles in December and early January 2009 instead of paying the floor plan amount due

to GMAC as the parties’ contract required.”

V. ARGUMENT & ANALYSIS

A. Summary of the Argument

This summary judgment motion asks the Court to dismiss all of EC’s bad faith claims
under the two leading Washington cases, Allied, supra, and Badgett, supra, that address_ bad faith
issues between a lender with d_eniand financing and a borrower.

There is no duty of good faith that limits GMAC’s right to make demand “at any time”
“with or without a reason” and a court cannot limit that right by imposing new duties or
constraints through the duty of good faith. Allied supra.

Under Badgett, any alleged act of bad faith must be based upon a specific contract term.
EC did ndl identify specific contract terms that GMAC allegedly breached in bad faith.

The rule that there is no “free floating” duty of good faith extends to loan modification
negotiations under Badget!. As a matter of law, neither party breached the duty of good faith by

requesting modifications and neither party had any obligation to agree to the other party’s

proposals. Badget! is a leading case among a number of cases across the country that reject the

application of the duty of good faith to negotiations for modifications because such negotiations
are nol performance of a specific contract term. GMAC was entitled to make dcnﬁand upon EC
regardless of the parties’ negotiations to modify the loan terms. Badgeit also held that “[a)s a
matter of law, there cannot be a breach of the duty of good faith when a party simply stands on

its rights to require performance of a contract according to its terms.” Jd. at 570.

since it received the results of the audit of December 16 that payment for a number of cars would come
due on the 18th. R Ex. 14; RP Vol. 11 33:24-38:15. Despite knowing for two days that $206,000 would
come due on the 18th, EC made no arrangements of any kind on either the 18th or 19th (or any day
thereafier) to pay GMAC. RP Vol. V]I 64:1-65:12; Vol. VIII 5:10-9:1.

B RP Vol. V1 27:14-30:22; Vol. VII1 9:2-16. R Ex. 52.
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Because GMAC had a right to be paid upon demand, and because EC’s alleged acts of
bad faith are not based upon the specific terms of its loan contract, EC’s claims of bad faith must

be dismissed as a matter of law.
B. Standards for Granting Summary Judgment

Summary judgment is proper if there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. CR 56(c); Hubbard v. Spokane County, 146
Wash.2d 699, 707-08, 50 P.3d 602 (2002). Summary judgment should be granted if reasonable
persons could reach but one conclusion from the evidence presented. Jd. See also, Korslund v.
Dyncorp. Tr-i-Ciu'es Servs., Inc., 156 Wn.2d 168, 177, 125 P.3d 119 (2005). The purpose of
summary judgment is to avoid an unnecessary trial. E.g, Preston v. Duncan, 55 Wn.2d 678, 349
P.2d 604 (1960). If the nonmoving party fails to establish the existence of an element essential
to his case then summary judgment should be granted. Hines v. Data Line Systems, Inc., 114
Wash.2d 127, 148, 787 P.2d 8 .(]990). EC cannot establish the esséntiai elements of a claim for
bad faith under Allied and Badgert and its bad faith claims should be dismissed.

C. The Duty of Good Faith Applies Only to Specific Contract Terms

Under Washington law, and UCC case law across the country, it is an absolute
prerequisite to EC’s bad faith claim that it identify the specific contract term that it claims
GMAC breached. Badgert repeatedly states that the duty of good faith applies only to specific
contract terms and cannot be used to add duties to those contained in a contract. Badgett, 116
Wn. 2d at 569-570. The duty of good faith cannot be used to ““inject substantive terms into the
parties’ contract.”™ Jd. at 569. It cannot be used “to create obligations on the parties in addition

to those contained in the contract.” 7d. at 570, There is no “free-floating duty of good faith” and
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fair deahng that is unattached to an existing contract. /d at 570. There is no independent cause
of action for failure to perform in good faith.?®

This Court previously found as “bad faith,” that GMAC (1) did not provide a timely
response to EC’s request for a real estate loan, App. at 4-5; (2) did not send the July 31 letter
soon enough, id at 6-7; (3)did not inform Mr. Reggans that GMAC was undertaking a
sophisticated financial analysis of the dealership’s debt-to-equity ratio, id at 8-9; (4)did not
discuss, in detail, vanous elements of GMAC’s ﬁnancial analysis of EC’s operations and
financial condition with Mr. Reggans, id. at 9; (5) GMAC set targets without justification, id. at
9:*7 and (5) refused to floor unencumbered new and used vehicles in November at the
dealership’s request, id at 13.

None of these alleged acts of bad faith are based upon a specific contract term found in
the parties’ loan contract and therefore must be dismissed. All of EC’s claims of bad faith not-

based upon the breach of a specific contract term must be dismissed as a matter of law. Badgett

at 563.
D. Badgett Rejected Liebergesell In Existing Lending Contractual Relationships

This Court relied upon Liebergesell, supra®™ to hold that GMAC had a duty to provide its
credit analysis information to EC. Badgeit expressly rejected Liebergesell in the context of

lending contracts.

% See Official Comment to RCW 62A.1-203 (“This section does not support an independent cause of
action for failure to perform or enforce in good faith.”). See, e.g., Baxter Healthcare Corp. v. O.R.
Concepts, Inc., 69 F.3d 785, 792 (7th Cir. 1995) (“[T]he covenant of good faith and fair dealing is not an
independent source of duties for the parties to a contract. Instead, the covenant merely ‘guides the
construction of the explicit terms in the agreement.”” (citations omitted).

7 As discussed infra, the duty of good faith does not apply to restructuring negotiations since such
discussions are not based upon specific contract terms.

 In Liebergesell, a widowed school teacher with no expertise in business, investments, or lending
practices relied on the superior knowledge of a person knowledgeable and skilled in accounting.
Liebergesell, 93 Wn.2d at 884-85. In contrast, Mr. Reggans is an experienced auto dealer with 19 years
of experience in the industry, including 12 years at EC. R Ex. 100; RP Vol. X 63:2-64:6. There was no
evidence that GMAC had ever provided its credit analysis information to EC in the course of their 12-
year contractual relationship or that EC had any expectation of receiving such information. Liebergesell
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The Court of Appeals relied on Liebergesell v. Evans, 93 Wash.2d 881,
613 P.2d 1170 (1980), to assert that “the scope of the good faith
obligation can be expanded by the conduct of a contracting parly which
gives rise 1o reasonable expectations on the part of the other party.”
Badgett, 56 Wash. App. at 877, 786 P.2d 302. Liebergesell is not on
point, and more importantly, does not support the broad conclusion
stated by the Court of Appeals.
Badgett, 116 Wn.2d at 570 n.2. There was no loan contract term requiring GMAC to provide its

credit analysis to EC. Badgelt rather than Liebergesell is the controlling authority.
E. GMAC’s Demand for Payment Did Not Breach the Duty of Good Faith

As the Court of Appeals recognized, GMAC’s floor plan financing agreement with EC
was demand financing: EC agreed “upon demand to pay to GMAC the amount it advances or is
obligated to advance.” R Exs. 3, 6. Under the UCC, this contract language creates a “demand”
promise.?’ RCW 62A.3-108(a).*®

As Allied and numerous courts have recognized, the central legal premise of a demand:

promise is that the lender can make demand “at any time” “with or without a reason.”>' The

dealt with a pre-contract factual setting, unlike this case and Badgert, where the parties have defined their
duties in a contracl,

® EC’s claim for ‘wrongful acceleration” must be dismissed because™[ajcceleration’ requires a change in
the date of maturity from the future to the present." Production Credit Ass'n of Fargo y. Ista, 451 N.W.2d
118, 122 (N.D. 1990). A payment date, which does not by definition exist in a demand note, cannot be
moved.” Solar Motors, Inc. v. First Nat'l Bank of Chadron, 537 N.W.2d 527, 536 (Neb. Ct of App.
1995); Solar Motors, 545 N.W .2d at 720.

% A promise or order is “payable on demand” if it (i) states that it is payable on demand or at sight, or
otherwise indicates that it is payable at the will of the holder, or (ii) does not state any time of payment.”
(emphasis added).

*' Zeno Buick-GMC Inc. v. GMC Truck & Coach, 844 F. Supp. 1340, 1350 (E.D. Ark. 1992); Coffee v.
GMAC, 5 F. Supp. 2d 1365 (S.D. Ga. 1998); Solar Motors, Inc. v. First Nat’l Bank of Chadron, 545
N.W.2d 714 (Neb. 1996); Taggart & Taggart Seed, Inc. v. First Tenn. Bank Nat'l Ass’n, 684 F. Supp.
230, 235-36 (E.D. Ark. 1988), aff'd, 881 F.2d 1080 (8th Cir. 1989); Kham & Nate's Shoes No. 2, Inc. v.
First Bank of Whiting, 908 F.2d 1351, 1357-58 (7th Cir. 1990); Dominion Bank, N.A. v. Moore, 688 F.
Supp. 1084, 1086-87 (W.D. Va. 1988); Spencer Cos. v. Chase Manhattan Bank, N.A., 81 B.R. 194, 199
(D. Mass. 1987);, Pavco Indus., Inc. v. First Nat T Bank of Mobile, 534 So. 2d 572, 576-77 (Ala. 1988);
Flagship Nat'l Bank v. Gray Distribution Sys., Inc., 485 So. 2d 1336, 1340 (Fla. Dist. Ct. App.), review
denied, 497 So.2d 1217 (Fla. 1986); Fulton Nat'l Bank v. Willis Denney Ford, Inc., 269 S.E.2d 916, 918-
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Uniform Commercial Code’s (UCC) Article 1 excludes “demand instruments or obligations”
from the duty of good faith because the “very nature” of “demand instruments or obligations”
permits call “at any time with or without reason.” Official Comment to RCW 62A.1-208.% See
Allied, 10 Wn. App. at 536. Therefore, this Court cannot limit GMAC’s right to make demand
by imposing new duties or limitations through the duty of good faith.

This Court found that “GI;AAC does not have a contractual right to shut down the Dealer
and put him out of business. GMAC may withdraw their financing, but they must do so in a
commercially reasonable manner.” Glowney Dec. Ex. E at 19.

But this Court cannot substitute its opinion of commercial reasonableness for the parties
existing contract and UCC rights-3 3 The mmpact upon the business of a decision to make demand
cannot be used to limit the right to make demand. Allied, faced with a similar situation, reached
the opposite conclusion from this Court and rejected a “bad faith” defense to a demand promise

as a matter of law.

Demand notes with the security agreements here executed indeed put the
bank in a position where if it takes action, as a practical matter, the
company is in trouble because it has lost its financing, but that is the
agreement that the parties made by appropriate written instruments.

19 (Ga. Ct. App. 1980); Centerre Bank of Kansas City, N.A. v. Distribs., Inc., 705 S.W .24 42, 46-48 (Mo.
Ct. App. 1985); Simon v. N.H. Savs. Bank, 296 A.2d 913, 915 (N.H. 1972); Mirax Chem. Prods. Corp. v.
First Interstate Commercial Corp., 950 F.2d 566, 570 (8th Cir. 1991) (good-faith obligation arising under
UCC does not apply to demand instruments); Henning Constr., Inc. v. First E. Bank & Trust Co., 635 So.
2d 273 (La. Ct. App.), writ denied, 642 So. 2d 870 (La. 1994); Waller v. Md. Nat'l Bank, 620 A.2d 381
(Md. Ct. Spec. App.), cert. granted, judgment vacated on other grounds and remended, 631 A 2d 447,
and cert. granted, 631 A.2d 45] (table) (Md. 1993).

* “Obviously, this section has no application to demand instruments or obligations whose very nature
permits call at any time with or without reason.” Official Comment 1 to UCC § 1-309. Revised Article |
of the UCC was approved by the National Conference of Commissioners on Uniform State Laws and The
American Law Institute in 2001, but it has not been adopted in Washington. Former Section 1-208 is
now designated as Section 1-309 in revised Article 1, and this specific sentence in the comment has been
relocated to the comments to Section 1-309 1o revised Article 1. Washington has retained this sentence in
its comment to RCW 62A.1-208.

* As the Court of Appeals Commissioner noted, “[w]hether GMAC’s actions make business sense is
irrelevant to the issue of whether it may demand payment..” Glowney Ex. Dat 1.
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Allied at 534.

Although these.facts might raise questions as to the bank’s business
judgment, they create no factual issue as to the bank’s right to do what it
did, and so are not material facts. This i1s particularly so under our
interpretation of what constitited the agreement between the parties,
namely, the terms of the demand notes.

Id. at 536 1.5 (emphasis added).™

Because GMAC complied with the UCC in making demand, its actions were
commercially reasonable as a matter of law. Like the court in Allied, numerous courts as a
matter of law, have rejected attempts to limit or condition a lender’s right to make demand
through a duty of good faith. Larson, 567 N.W.2d at 723 (citation omitted) (“This court cannot
limit the bank’s ability to enforce its rights under the demand note without interposing new terms
into the 'ﬁmies’ agreement.”);>> Fulton Nat’l Bank 269 S.E.2d at 918;>® Centerre Bank 705
S.W.2d at 47-48 (“The imposition of a good faith defense to the call for payment of a demand
note transcends the performance or enforcement of a contract and in fact adds a term to the

agreement which the parties had not included.”);”’

However, the defendant bank maintains that the U.C.C. good faith
requirement is not applicable to a demand note and, therefore, the
question of good faith is immaterial to the resolution of this case. The
court agrees and finds that allegations of bad faith do not create a
genuine issue of material fact to preclude summary judgment.

* The Badgett opinion twice favorably cited Allied, thereby firmly establishing the continuing authority
of Allied.

% The count dismissed the case for failure to state a claim.

“% The trial court denied the bank’s summary judgment motion. The Court of Appeals accepted
nterlocutory review and reversed.

¥ Jury verdict in favor of defendant borrowers/guarantors vacated.
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Taggart & Taggart 684 F. Supp. at 235-36;°% Mirax, 950 F2d at 570 (same).”®* GMAC’s
December 2008 demand to EC for payment in full of all obligations then due to GMAC does not

constitute a breach of the duty of good faith.

F. Badgett: Because The Duty of Good Faith Applies to Specific Contract Terms, It
Does Not Apply to Restructuring Negotiations Between the Parties

Both EC and GMAC sought modifications to the existing loan terms. Mr. Reggans
wanted QMAC to provide 100% financing for his proposed purchase of the dealership property,
which CMAC declined to do, and as noted above, EC sought and obtaned an additional
$300,000 of credit under the RLCA. GMAC proposed to restructure EC’s loan by requiring that
EC increase its capital by $800,000 and by obtaining a personal guaranty from John Reggans. In
the same July 31, 2008 letter, GMAC again declined Reggans’ request to modify the loan

agreements by having GMAC advance additional funds to EC.

GMAC is unable to increase the limit of the Dealership’s Revolving Line
of Credit or extend a working capital loan to the Dealership.

R Ex. 1. As a matter of law, neither party breached the duty of good faith by requesting

modifications, and neither party had any obligation to agree to the other party’s proposals. As

‘Court Commissioner Ellis correctly observed when granting discretionary review to GMAC:

“[t]here is nothing in any of the financing contracts that obligates GMAC to make other loans, to
consider alternate business structures, or to explain its reasons for asking for changes to Everett’s
capitalization (footnote omitted) Commissioner’s Ruling Granting Motion for Discretionary
Review at 11. As one court recently observed in addressing bad faith allegations arising out of

loan restructuring negotiations, “{w]hile Shawmut was free to negotiate with Camey, it was

*® Summary judgment in favor of bank.

* See also Dominion Bank, 688 F. Supp. at 1086-87; Pavco Indust., 534 So. 2d at 576-77;, Waller v. Md.
Nat'l Bank, 620 A 2d 381, 392 (Md. Ct. Spec. App.), cert. granted, judgment vacated on other grounds
and remanded, 631 A.2d 447, and cert. granted, 631 A.2d 451 (table) (Md. 1993) (same).
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under no obligation to do so, and was equally free to exercise the rights which it had acquired
under the loan agreements.”™’

Badgett refused to apply the duty of good faith to loan restructuring negotiations, stating
that there is no “free-floating” duty of good faith and ruling that a lender has no duty of good

faith in loan modification negotiations arising outside the “underlying legal document.”

By urging this court to find that the Bank had a good faith duty to

affirmatively cooperate in their efforts to restructure the loan agreement,

in effect the [debtors] ask us to expand the existing duty of good faith to

create obligations on the parties in addition to those contained in the

contract — a free-floating duty of good faith unattached to the underlying

legal document. This we will not do. The duty to cooperate exists only

in relation to performance of a specific contract term.
Badgert, 116 Wn.2d at 570. Giving EC time to consider and meet its proposéd restructuring
terms as GMAC did here — instead of making demand immediately — does not violate the duty of
good faith, nor does it expand the scope of the duty of good faith. And Badgett does not stand
alone in concluding that lenders can engage in restructuring negotiations without violating the
duty of good faith or losing their ability to enforce their written loan contracts according to their
terms. Cases across the country reach the same result. Badget!; e.g., Rosemark Gardens
Funeral Chapel-Cemetery, Inc. v. Trustmark Nat'l Bank, 330 F. Supp. 2d 801, 811 (S.D. Miss.
2004) (“A number of courts have implicitly recognized, in fact, that a duty of good faith and fair

dealing does not arise even where a lender begins negotiations towards restructuring an existing

loan.”)."" Conducting restructuring negotiations does not disable or prevent lenders, under the

_ “ Carney v. Shawmut Bank, N.A., No. 07-P-858, 72 Mass App. Ct. 1117, 893 N.E. 2d 802 (Table) 2008

Mass. App. Unpub. LEXIS 458, at *9 (Mass. App. Ct. Sept. 19, 2008).

" “See, e.g., Carter's Court Assocs. v. Metropolitan Fed. Sav. and Loan Ass'n, 844 F. Supp. 1205, 1210
(M.D. Tenn. 1994) (holding that lender was not under a duty to restructure the loan under the express
terms of the loan documents or under any implied terms; that “in the absence of an express contract term,
there is no doty on the part of a lender to negotiate a workout or provide increased credit;” that “there is
no breach of good faith for a party to act consistently with the terms of a written agreement;” and that
therefore, even after it began negotiating, lender had no duty of good faith and fair dealing); cf. Teachers
Ins. & Annuity Ass’n of America v. LaSalle Nat. Bank, 295 111. App. 3d 61, 691 N.E.2d 881, 229 1il. Dec.
408 (IIl. App. 1998) . .. "Rosemark Gardens, 330 F. Supp. 2d at 811; see also Price v. Wells Fargo
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duty of good faith, from enforcing their contracts. See e.g., Price v. Wells Fargo Bank, 213 Cal.
App. 3d 465, 261 Cal. Rptr. 735, 742 (1989) (The duty of good faith and fair dealing “does not
-impc':sc any affirmative duty of moderation in the enforcement of legal rights.”).*” Indeed, such a
limitation upon work-out or restructuring negotiations would be bad commercial law policy.*

GMAC could have simply demanded full payment in July 2008, or at any time earlier or
later, instead of giving EC almost half a year to meet GMAC’s conditions to continue financing.
Under the duty of good faith, GMAC was free to reqﬁest different terms to continue its financing
of EC, and GMAC was not thereby foreclosed from exercising its contractual rights.

This Court as;sened that GMAC gave EC “false targets,” Glowney Dec. Ex. E. at 11. But
GMAC’s restructuring proposal is not a “false target,” it is a proposal to change the terms of the
loan. EC was free to refuse the new terms; indeed, EC and Reggans never agreed to provide a
personal guaranty. By the same token, GMAC was free to refuse EC’s proposals for additional
loans and to enforce its existing contract rights. Therefore, the fact that GMAC proposed to
restructure EC’s Joan in July 2008, and later chose to make demand, as a matter of law, cannot

form the basis for a claim of bad faith. Allied, supra.

Bank, 213 Cal. App. 3d 465, 261 Cal. Rptr. 735, 742 (1989) (covenant of good faith and fair dealing is
not breached when lender takes “hard line” in loan repayment negotiations since “[clontracts are
enforceable at law according to their terms™);

*? Rosemark Gardens, 330 F. Supp. 2d at 810-11 (“Countless other cases have recognized this same
fundamemal principle. See, e.g., Bank of Am. N.T. & S.A. v. McMahon, 8 F 3d 25, 1993 WL 366663, *3
(9th Cir. 1993) (holding that ‘the covenant of good faith and fair dealing is not breached when a lender
takes a “hard line” in loan repayment negotiations’ since ‘contracts are enforceable at law according to
their terms”); Glenfed Financial Corp., Commercial Finance Div. v. Penick Corp., 276 N.J. Super. 163,
176, 647 A.2d 852, 858 (N.J. Super. A.D. 1994).

b Fasolino Foods Co. v. Banca Nazionale del Lavoro, 961 F.2d 1052, 1057 (2d Cir. 1992) (“Indeed, a
contrary view would discourage lenders from allowing borrowers leeway and encourage those lenders to
play hardball in the face of every default, no matter how minor.”); Kham & Nate’s Shoes, 908 F.2d at
1357 (“Any attempt to add an overlay of ‘just cause’ . .. to the exercise of contractual privileges [based
on the UCC’s requirement of ‘honesty in fact’] would reduce commercial certainty and breed costly
litigation.”).
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And it is undisputed that EC refused to provide a personal guaranty and did not meet
GMAC’s stated terms. EC never provided $800,000 of additional working capital and
Mr- chgahs refused to provide a personal guaranty. It is therefore purely a hypothetical question
of what GMAC would have done had EC agreed to GMAC’s proposed restructuring of the

loan.

G.  There is No Bad Faith In Requiring Performance of a Contract According to its
Terms

Badgert also held that “[a]s a matter of law, there cannot be a breach of the duty of good
faith when a party simply stands on its rights to require performance of a contract according to
its terms.” 116 Wn. 2d at 570. Therefore it was not “bad faith” to require EC to perform
according to the loan’s terms, ie., for GMAC to require EC to pay “upon demand.” To the
contrary, EC had a good faith duty to cooperate with GMAC’s demand for payment to give
GMAC the benefit of its bargain. Jd. As another example, this Court deemed it “commercially
unreasonable” that GMAC increased the interest rate on the RLCA based upon “market
conditions” without indicating any metric or specific market term or contract term. But
Mr. Reggans expressly agreed to the increase in writing. R Ex. 69. Therefore, there can bé no
bad faith arising from this action.

Accordingly, as a matter of law, GMAC did not violate the duty of ‘good faith by standing
on its contractual right to make a demand for payment®” in December 2008, its right to inS}-Jf:CI _
the vehicles and EC’s books,* its right to receive payment when EC sold cars,” and its right to

demand principal payments under the RLCA.**

" Michele Smith repeatedly testified that GMAC would have honored the July 31 letter had EC met its
requests. RP Vol. IX 134:19-136:16.

* EC agrees “upon demand to pay to GMAC the amount it advances or is obligated to advance.” R Ex. 3.

* The Wholesale Security Agreement expressly provided GMAC with a right of access and inspection of
the vehicles and related records. R Ex. 3, 5.

“"REx.3,97.
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H. GMAC Properly Exercised Its Remedies Against GM’s Open Account and EC’s
Retail Banks

GMAC properly asserted rights against EC’s Open Account with GM and EC.s retail
Eanks. GMAC had a right to exercise its contractual remedies against its collateral, which
included giving notice to an account debtor to pay GMAC rather than EC. RCW 62A.9A-
607(a); 62A.9A-406.

EC’s Security Agreement and the RLCA granted GMAC security interests in, among
other things, EC’s accounts and general intangibles. R Exs. 3, 8." EC’s “Open Account” with
GM represented money owed to EC by GM.” EC’s retail banks owed money to EC when a
retail customer financed a purchase of a vehicle from EC through one of the banks. Accordingly,
these accoum-s or general intangibles were subject to GMAC’s security interest. GMAC
therefore had the right to exercise its rights against this collateral 'b-y giving notice to these parties
to pay GMAC rather than EC.® RCW 62A .9A-607(a); 62A.9A-406. R. Exs. 56, 76. Likewise,
later in December, GMAC gave notice to a number of EC’s retail banks when GMAC learned |
that EC was selling vehicles but not paying any proceeds to GMAC. R Ex. 16. Under RCW
62A.9A-406, GM and the retail banks were required to pay GMAC.-

Any claim that GMAC “interfered” with EC’s bank financing, when EC was converting
the proceeds of vehicle sales, is baseless. GMAC’s lending contract, and the UCC, gives a
lender the absolute right to exercise its rights under RCW 62A.9A-607(a); 62A.9A-406. Even if

the elements of tortious interference are present (and they are not here), interference is justified,

** GMAC requested a $10,000 monthly principal reduction on the RLCA. R Ex. 1. The RLCA provided
that the “mandatory payment of credit line advances” included “the amount, if any, at a minimum
indicated on a Billing Statement as may be sent to Borrower by GMAC, payable by the due date shown
on such statement.” R Ex. 8.

“* The term “account,” as defined in the UCC, includes “a right to payment of a monetary obligation,
whether or not earned by performance.” RCW 62A.9A-102(2). The term “general intangibles” includes
payment intangibles. RCW 62A 9A-102(42).

*® This is similar to Allied, where the bank had rights against the debtor’s accounts with the bank. Allied,
10 Wn. App. at 537.
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as a matter of law, if the interferer has engaged in the exercise of an absolute right equal or
supertor to the right which was invaded. E.g. Plumbers & Steamfitters Union Local 598 v.

Washington Public Power Supply System, 44 Wn, App. 906, 724 P.2d 1030 (1986).
VI. CONCLUSION

For the reasons set forth above and based on the authorities and evidence cited, GMAC
respectfully requests that the Court enter summary judgment in favor of GMAC dismissing
Defendants’ counterclaims and their affirmative defenses for bad faith because GMAC did not
breach the Wholesale Agreement or the RLCA by demanding payment in full from EC, and did

not violate the covenant of good faith and fair dealing as a matter of law,
DATED this \V' _ day of NOVEMBER 2011.

SEVERSON & WERSON

A Professional Corporation

One Embarcadero Center, Ste 2600
San Francisco, CA 94111

DN 400 4.
E%ejgva Roman, CSB No/ }78736

ifted Pro Hac Vice
Donald H. Cram, CSB No. 16004
Admitted Pro Hac Vice
Duane M. Geck, CSB No. 114823
Admiited Pro Hac Vice
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10147. Glowney, WSBA No. }'2652
f

Altorneys for GMAC a/k/a Ally Financial Inc.
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The Hon. Eric Z. Lucas

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
~ FOR SNOHOMISH COUNTY

GMAC LLC, a Delaware limited liability
coimpany,
Plaintiff,

Vi

EVERETT CHEVROLET, INC., a
Delaware corporation, et al., ,

Defendants.

No. 08-2-10683-5
GMAC’S NOTICE OF ERRATA

_ On Thursday, April 8, 2009, GMAC filed a declaration of R. Michele Smith that was

incor;'ecﬁy entitled “Declaration of R. Michele Smith In Support of GMAC’s Motion In Limine

and In Opposition To Expedited Discovery.” The correct title of the declaration should be

“Declaration of R. Michele Smith.” There are no changes to the body of the declaration. A

corrected declaration (without attachiments) is attached hereto and should be substituted for the

incorrectly titled declaration.

Notice of Emrata- 1
Seanle-3519298.1 0049224-00001

STOEL RIVES w,
ATTORNEYS
600 University Street, Svite 3600, Seatile, WA 98101-3197
Telephone (206} 624-0900
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DatepTas 1©  pAY oF APriL 2009.
STOEL RIVES LLp

| 1 \
John H. lowney, WSBA N¢. 12652
AndretfA. Guy, WSBA No. 9278
Attomneys for GMAC LLC
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) ATTORNEYS )
Notice of Errata- 2 600 University Street, Suite 3600, Scattte, WA 98101-3197
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THE HONORABLE ERIC Z. LUCAS

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR SNOHOMISH COUNTY
GMAC, a Délawareé corporition, No. 08-2-10683-5 _
Plaintiff, DECLARATION OF R. MICHELE
. _
EVERETT CHEVROLET, INC., a-
Delaware corporation, et al,,
Defendants,

R. Michele Smith hereby declares as follows:

1. 1 am an Operations Mm’ag& employed by GMAC Finasicial Seivices, and ai
respousible for mrseeing tbemagemm: of the credit line extended by GMAC to Everett
Chevrolet, Inc. (EC). Imake this dec{amsaﬁ based on my per;wnal- knowledge and my review of
records maintained by GMAC in the ordinary course of its business, which records, in tirh, are
based on information provided by the Dealership or received from persons employed or engaged
by GMAC who have knowledge of the faﬁ;:zs at the time the evenis are recorded inthe records.
GMAC relies upon these records in the ordinary course of its business.

2. Attached 1o this declaration as the first page of Exhibit A is a spreadsheet listing
the vehicles floorplanned by GMAC that Everett Chevrolet, Inc. (“EC”) sold from January 14,
2009 through April 5, 2009. This spreadsheet was prepared from records provided by EC to

STOEL RIVES us
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GMAC o its auditors. Beginning on March 9, 2009 and coiitinuing to date, EC has not paid
GMAC any of the proteeds of these sales. Ten floorplinnéd vebicles have been sold, eight of
which were cash sales, with nope of the proceeds coming 16 GMAC.: The remaining pages in
Exhibit A are copies of réceip‘ls, checks, contracts, and cashi that evidence that EC has received
payment for the floorplanned véhicles it sold from March 9 through April 5, 2009.

3. Attached to this declaration as the first page of Exhibit B is a spreadsheet listing
the vehicles ot floorplanned b); Gmc'lﬂai EC sold from Janvary 14, 2009 lhrdugb March 31
2009 (the most recent reported sale). . This spreadsheet also Was prepared from récords provided
by EC to-GMAC or its audilors. Béginﬁitfg on February 26, 2009 and costinuing to dite, EC has
not paid GMAC any of the proceeds of these sales. Eight fion-floorplanned vehicles have bﬁ?n
sold, six of which were cash sales, with nﬁneof tht proceeds coming to GMAC, The remiaining
pages in Exhibit B are copies of ' receipls, cﬁt‘clts,_ contracts, and cash that évidence that EC
réceived payment for the non-floorplanned vehicles _ilI@ld from February 26 through Ma"fch 3L
2009. " |

4. In Suinmiary, 18 floored and ron-floored *m‘in‘é]m 'ha‘;re been sold since Jahviary 14,
2009, with respect to which GMAC bas not :e&i'ved any payivent. The cash proceeds of these
sales that EC has received, a‘céa}a_iﬁg 1o recoids EC has provided to GMAC, m'e shown at the
bottora of the cohimins entitled “Cash Rec’d by EC.” The additional amounts EC should have
received from financing provided by third-party lenders to the vehicle buyers are shown at the
botiom of the columins entitled “Contract Amousnt.”

I declare under penalty of perjury uider the laws of the State of Washington that the

foregoing is true and toirect.

Signed at Plano, Texas this ﬁ day of
/

R/ Michele Smith

STOEL RIVLS us
ATTOREYS
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THE HONORABLE ERIC Z. LUCAS
Hearing Date: March 17, 2009
CourT COMMISSIONER

Hearing Date: March 11, 2009
With oral argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
" FOR SNOHOMISH COUNTY

GMAC, a Delaware corporation, No. 08-2-10683-5

Plaintiff, ; DECLARATION OF R. MICHELE SMITH
IN SUPPORT OF GMAC’S MOTION IN:
V.. - LIMINE AND IN OPPOSITION TO
' "EXPEPITED DISCOVERY
EVERETT CHEVROLET, INC., a Delaware
corporation, et al.,

Defendants.

R. Michele Smith hereby declares as follows:

I. 1 amh an Operations Manager employed by GMAC Financial Services, and am responsible
for overseeing the n:;ana'gem'énl of the credit line extended by GMAC to Everett Chevrolet, Inc. (EC). 1
make this declaration based on miy personal knowledge and my review of records maintained by GMAC
in the ordinary course of its business, which records, in tumn, are based on information provided by the
Dealership or received from persons employed or engaged by GMAC who have knowledge of the facts at
the time the events are recorded 1n the records. GMAC relies upon these records in the ordinary course of
ils business.

2 Attached to this declaration as the first page of Exhibit A is a spreadsheet listing the
vehicles floorplanned by GMAC that Everett Chevrolet, Inc, (“EC™) sold from January 14, 2009 through

April 5, 2009. This spreadsheet was prepared from records provided by EC to GMAC or its auditors.

DECLARATION RE LIMINE MOTION STOEL RIVES e
: ATIORMEYS
AND EXPEDITED DISCOVERY--1 600 University Strecy, Suive 3600, Scante, WA 951013197
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Beginning on March 9, 2009 and continuing to date, EC has not paid GMAC any of the proceeds of these.
sales. Ten floorplanned vehicles have been sold, eiéht_of which were cash sales, with none of the
proceeds coming to GMAC. The remaining pages m Exhibit A are copies of receipts, checks, contracts,
and cash that evidence that EC has received payment for the floorplanned vehicles it sold from March 9
through April 5, 2009.

3. Attached to this declaration as the first page of Exhibit B is a spreadsheet listing the |
vebicles not floorplanned by GMAC that EC sold from January 14, 2009 through .March 31 2009 (the
most recent reported sale). This spreadsheet also was prepared from records provided by EC to GMAC or
its anditors. Beginning on February 26, 2009 and continuing to dale, EC has ﬂdt paid GMAC any of the
proceeds of these sales. Eight non-floorplanned vehicles have been sold, six of whic_h were Eash sales,
with none of the proceeds coming o GMAC. The remaining pages in Exhibit B are copies of rcccipis,
checks, contracts, and cash that evidence that EC received payment for the non-floorplanned vehicles it
sold from February 26 through March 31, 2069,

4, In summary, 18 floored and non-floored vehicles have been sold since Jann-ary 14, 2009,
with respect to which GMAC has not received any payment. The cash proceeds of these salés that EC has
received, according to records EC has provided to GM'AC, are shown at the boftom of liw coluinns
eﬁt.iiled “Cash Rec’d by EC.” The additional amounts EC shﬁu!d have :eﬁcivcd from financing providéd
by third-party lenders to the vehicle buyers are shown at the botiom of the columns entitled “Contract
Amount.”

I declare under penalty of perjury under the laws of the State of Washington that the f oregoing is

true and correct.

Signed at Plano, Texas this _?_ day of Apnil, 2009.

ichele Smth

DECLARATION RE LIMINE MOTION STOELRIVESw  *
AND EXPEDITED DISCOVERY--2 0 sy S S T Gl WA O350

Seanle-3519109.1 06049224-00001 Telephane {206} 624-0900
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RETAIL INSTALLMENT SALE CONTRACT

‘ SIMPLE FINANCE CHARGE
Dealer Number Contract Numbsr _. —
Buyer Name and Address Co-Buyer Name and Address Creditor-Selier (Name and Address)

16498 65TH

{including County and Zip Code) -
ANTHONY J PUZIO

AVE SE

- SNOHOMISH WA 98296

(

Induding

KIMBERLY A PUZIO
16498 65TH AVE SE
SNOHOMISH WA 98296

County and Zip Code)

EVERETT CHEVROLET
7300 EVERGREEN WAY
EVERETT WA 98203

You, the Buyer (and Co-Buyer, if any), may buy the vehicle below for cash or on credit. By signing this malracl.youchoosetobuyme vehicla
on credit under the agreements on the front and back of this contracl. You agree to pay the Creditor - Seller (sometimes "we” or “us” in this
contract) the Amount Financed and Finance Charge in Us.tundsacoordmglomepawnanlschembebem as explained in section 1 on the back.
The Truth-in-Lending Disclosures below are part of this contract.

' Make
New/Used/Demo Year and Model Odometer Vehicle [dentificalion Number - Primary Use For Which Purchased .
O pemmwt.llamilywhomrm!d
CHEVROLET - [ business
USED 2007 COLORADO - 2429)]  1GCDT19E178197284 [J agricutvral:
' FEDERAL TRUTH-IN-LENDING DISCLOSURES ' Insurance, You may buy the physicsl damage
ANNUAL °F ::AN(;E F?:mouhl Total of ~ Total Sale m"";:ﬂ”‘ wﬂ"‘ﬂf“}m (e ""E“J,”"'
PERCENTAGE CHAR nanced ments " Price el s g
RATE The dollar The amount of Tl;:azchyw The total cost of choice as the Iaw allows. You aie not required 1o buy
The zost 6l amount the creditprovided | will have paid after Btg:-ﬂchﬂﬁﬂm any oihes insurance, 10 obiain credi.
yous credit as creditwil to you or you have made ot 1. I any Insurence is checked below, policles of
a yearly rale. cost you. . on youf behalt. _payments as certificales from the named Insurance companies will
. stheduled. W% dastribe the terms and condiions.
i el A, Check the Insurance you wanl apd sign below:
~ 5.59 % $. _3!%?9.49 $ -21344t35 §_25233.84 5 . 27233.84  Optional Credit Insurance
" | Your Payment Schediile Will Be: ) ; .D Croditiie: ] Buyer (3 CoBuyer [ Boh
] Numberol | Amountof Whm%ls () Credit Bisabiity {Buyer Orily)
Payments Pm%wls N . ___Ael : i Premium:’
72 350.47 | Monihly beginniog @5/06/209 _ CredtLils $ _N/A
. Or As Follows: ' : ' Credil Disabifty $ _ N/A
Insurance Company Name -
N/A_ .

* Late Charge, If psyment is not received in full within __10__ days ahter it is due, you will pay a late chatge
of$__5 __or__3 %ol the part of the payment thal is lale, whichever is greater.
Pmmanﬂvmmwﬂmmm%mﬂndhmwmapm
Security Interest, You are giving 8 security Intarest In the vehicle being purchased.

Additional Infermation: Sze Ihis contract for more information including information about nonpayment,

3 Unpaid Balance of Cash Price {1 minus 2)

A Pahge Fharmor bnebetins bmeebe Dol ba Mrhere an Vs Bakbal

dalault, anywwrepaymmhlwbehmdemandsawmyiﬂm
| ITEMIZATION OF A\ﬂﬁUNTHNMED
1 E:amSalePrim
Vehicie C §.17990.00
Other B&D OVERHE&D TO: EVERETT CHEVROLET g 84.73
omer _N/A : s N/A
omer _N/A o N/A
other _N/A $ N/A
Dosler Documentasy Sarvice Fee (Documentary lees ars not required §_ 50.00
by the state of Washington.)
Total Cash Sale Price 5.19733.38
2 Tots! Downpayment =
Trade-in
(Yoar)  (Maks) Mode)
Gioss Trade-In Allowance $ N/A
Less Payofi Mads By Sellar 5. N/A
Equals Nei Trade In $ N/A
+ Cash 5 2000.80
+ Othey N/A 8 N/A
(1t total downpayment is negative, enter “0” and see 4H below) §__ 2000.20 »

§_17733.38 p

Other Optional Insurance

[1_N/A N/A
Type of Insurance Term
Premium § N/A
Insurance Company Namse e
N/A
Home Office Address N/A
N/A .
[J__N/A m N/A
Type of Insmance Term
Premiom$ _N/A

D T T rp e
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* ' B a Navy Federal Credit Union b _BB7497.
USE 009093164 wmm,u ;B',:)H(yﬁ "

vom sixty | Mo-[oav[va. |
DAYS AFTER |03 | 09 | 09

$ 15,30313‘:\”

AMOLINT 18 NUMBERS

.. ’({[@_}:—__""' DOLLARS

: . AMGUNT INWORDS
voucie | YEA | MAKEMANUFAGTURER|  MODEL ' VEHICLE IDENTIFICATION HUMBER
oescnEon | 07) Jowiire. o B | P - s

MFCULOAN NUMBER:
430007006439-05
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Mar 12 09 12".000

GMAC
TRETANL INSTALLN

2
ENT SALE CONTRATT

‘AB-6247 p6

SIMPLE FINANCE CHARGE
Daaler Nwnber e f. Conunct B _“
ar =53 Arkdrana)
rame nng Address Co- ¢ Flarne s Mddross Cructor-Soler (Name anc
mg Couvnty sngd Zip Coove) 4 Cuonpaly avid T Code) .

pAVID B CHRISTENSEN MICHELLE L CHRISTENSEN EVERETT CHEVROLET
7302 ¥ iearh LACK 7302 S ASATE BLASE uoursn | 7300 EVERGREEN waY
FOMONDS Wa 98026 SHNOHOMISH EVERETT WA 98203

You, the Buysr (and Co-Buyer, H nz'ryl}, may buy the vehicle below i
on credll under tha agresments on tha fronl and back of this contr|
contract) the Amount Financed and Finance Charge in U.5. funds aoc

Trs Truth-ln-Lending Disclosures below are part of this contract.

F cash or on ;:recit. By sligning this contract, you choose 10 boy the vehicle
Lot You egrea to pey the Creditor - Seller (sometimes “we"™ or “ua” In this
Lrdhing T the payment schecule below, as explained in section 1 on he back,

el A eI % of the pasrt of the payment tnal is Inim. whicheusr
Prepayment. il you pay off of) your debt sady, you will not “eve o pay » penstiy,

Swecurlly Intersetl. You mis g ving a securlly Intams: in the vahice Jeng purshasedt,

n

o, your will pay 8 lmre chaope
p QT esye].

Maha =
MawAlselDemo Yon~ and BAocol Ckdamater Vanicie idermitication MNumbear Primasy Use For Which Purchased
[S-personal, temily of howusehold
] buskess
C CHEVROLET
L USED | 2926 SUBURBAN L 658591 1IGNFK16256J109363 [ agrleunural
FEDERAL TRUTH-IN-LENDING DISCLOSURES lnsuranos. You may buy the physical demaspe
NNUAL FINANTE “Amount Towl pt Tolal Saie Iorutancs ":.:g -:om:-uc:j:cmh::' {som b'ﬁ’im
PERCENTAGE CHARGE Flnanced Poymaets . Price D e e A s o e b
RATE Tragowe | Themmossiet | i smoupives | oSS Sl | | S hecimonicets e .
in resdit e H avs PG aler )
v;::;n.%:‘o;n '-;“r.bga"“wuf’ € [ ;:::\;, = ‘;_"u” have modo sl cradit, inahudiog H any I\cmmmn:s o :hﬂ:k-od‘ D ko, puﬂo\-o_ "a;‘ ]
LT COBE YL o your bohatt, Eayrnents s your thenvn tom & ] L
b ysaiy fate, schedulsd. paymeri ot deacAto e N A0 Conions.
. ) 5._1__.__.3'2‘39 -15 L Chatk s Insurancs your want snd 3ign hekow:
5.24 sl s 18@20.77 & 1273a4.23 g 1A535.08@ | g 27744 15 Optional Cradht Insursncs
Your Payment Boheduls Wil Ba: X Creviitte: L) Buyer ) CoBuym D) 8oy
Nombor ol Amonn of When Peyrmonia [ Cruath Dlsabiiiny (Buypr Only}
Poyments Paymants Ars Eron Proml o
< - 59' 242 .25 | mamhly boginaing a4 /24 /2000 Crodiilie s MR
Lon Lot : Crodd Disalility § NLA
insurance Comparyy Neme
ML
Lale Chargs. if poyment ls 0ol rocahed W full withl 10 ciaye alies It 8 o S

Home Cmes Address . MNAA

¢ i \Rtor lon: See this tontmct ke more nlormimion leoudihg inidomation stew nonpeyment.
dmlpult, B0y 1equUIrBo Ispeyme-s in lub bolore ine penedulod Be 6NO SocRy hadioet,
ITEMIZATION OF AMDUNT FINANCED

Vendcw Cash Prkcs b 21223.,00

ner _ BRO OVESHEAD TO: EVERETT CHEVROLET §  99.96

omer _NZA 9 N/A

Ciher _MAA E MAA

Ciher _BMAA k. HiA

Suips Tox b ... 1887 .74

Crasts: Documentury Se-vice Foe [Doosnenliey loes ars fot eguined ko SR

-

1 Gasn Sole Price

by the stads of WasHrgion]
Toted Caah Salo Price

2 Tows Downpaymoent =

T et

B Fent) Iheake; FAodel
Groes Tradp-in Allownnca 13 LA,
Less Pryoll Mads By Sallnr B AR A
Equzis #ast Trada In e NAA
» Cosn B 122@9.15
o inor _MNLA Rl 5 MLA
11 toisl dowrcayment is negetve, anter T and see S Beloer) €_132A9 15
3 Unpald Balance of Taah Prica (1 minoe 23 S _12a61 S5 3
4 Hner Charges inchuding Amounts Pals o Others on Youw Banalf
{Seler may kepp pan o Whesw amountsi
Cen) of Dpsonal Credil Irswmncs Pad 1
Inzsanes Compa-y o Compinles.
Lila_ s 3 MLk
30 3 sty % [TV - S— . Y A
Bines Opional insumnce Poit v inssnpnen Cormpany o Compantese - NAA
MLA
©_nsn = AN 7o S 5 M La
0 _pia for wi/n 13 N,
_opsa o nga . |5 BAA
Opticral Gap Convact 5 MLA
s bt

Govarmemen Licanas as0/or Aegisirsian Foss

L ICENSE

Goeprnmyri Carifitale of Tite Faes

Omna: Thargea (Seite must Idsnily who s paid eod
dosciibo ‘hﬂmu}

W

LW

for Pelos Cosbl of Loase Balance

oo — 0 00
o 1LEO. 0

on yoLi cigine! paymunl
ggut u Dwe on s contrast pa

it iy mimarante doos nol coves any increasse e
f o e puinbiar of e g fof credi s
iresarca ant 2redit oasbBly lnaumnce ends on De originsl
chue date lor iha las) payment unises 3 diferert tom Yol the
inaurancE is STown Dolow,

Other Optionatl insurence
bl A
Tepa of Insumines
Froirikam § MNLAA
Insvranoes C oy Mamw
MAA 3
Home Do Add
LA
L _n/a
Typa of inEnanco

Premivm s _HL&

© ¥y Mame

(] NAA

Torm

NLA

NAA
Yorm

o I
Home Ofticn Addisas MAA

NS -
Cihwr cptiong) ssoranie 16 rol requized 18 pbilsin € wwl
Yo decwion 10 Duy or nid Buy othiss oplionst eumocs vl
not b B laciof In the cpdll spgrovsl Joocaes, L «M not be
provives wniless you Bgn and BGIes 1o poy HE axlre coal,

iowend e insup s chacked nbove. We wil spply for
this irmuaenc e of yoot borak.

X
Buyei Sgnntere Dole
X
Cor-Buyar Signsturs Cala

INSUHANCE FOR BODILY INJURY
LIABILITY, PUBLIC LIABILITY, DR
PHOPERTY DAMAGE LIABILITY. '

. A LA

0371272009

‘THII ©1r:02

fielurned Check Chargo: Il pry chadk yous ghen us bs
ols s o, you wil pary 8 o9pge of the et o] 540
ot e taca amount of the dwck B we mahs wition
dornz pd that you do ao,

ITX/RX NO B271)

hoos
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- TM:D 4:1 Tyve of rmumace Torra
L ) Gtadad Fromhan 3 NLA, B
Grees Trade-n Abouancs L5 N— . 4. esutanss Comparmy Nemp
Less Puyoll Made By Sl 4 F— V. NAA
Equsls Nel Trade In L4} MLA. Home Difics Adprass NLAA
» Gann 5. 13209 . 15 HLA -y
OITAE T ot S — S NLA | ,,,_N{:& = — . ’ﬁﬁf"t
{7 lotal howmppyrnet | " n»sonﬁv- ordat "U" and san AH balow} $._13AZA. 15 @) T O (i
3 Unped Balance of Gash Prics [) mios 2) £ 1ol 55 Pramburn 5 _WLA.
4 Diher Clumgas Icheding A ownis Pt 1o {Otha e on Y‘)ut Boehel I riomee o Nume =N
{Snitee may Miop pail of ess amounte ML
A Coss ot Ophonal Credit Imu-n:n Patd w0 Finre Qe Aodrass BAA
® Compeny o Comp . I —
Llia’ ) MLA Oer cotimnnl Irmumnce ks nol reguirss w obialn treda,
s ' Vo decision 19 By 5 1ot by olher cpionel bnumnos wh)
ity 2 LA 8 ML not be & losor In e crsdil dpprova, process., B will nal be
8 Othe Opional irsurance Paid io osyince Company of Companies -~ SN — pitvided uriess you sign sod agres 1o pay he eabs cost.
Tolsd irsurance Fald to mewance Compan e o LA 1 wrarll The nsura)dco chotsed shove, Wo will apply hor
4 Fuld 1o Qevnmment Apencles Wi it rincs cov Yo.if PRiR
ot mLfR - E— S W .
150 3 LA M /A Eluynr Sipnebars Direr
122 s MLA.
D Opdonal Oep Conbect S Y - X
© Gocemment TomsNotlndgednCanpacs " ¢ 00 N Carfluer R Ops
¥ Gowanerent Uconse ancior Roglsustion Feas’ THIS INSURANCE DOES NHOT INCLUDE
A TCENSE 4 LENA_L4A. INSURANCE FOHR BODILY INJURY
6 Gavernmen; Gorificala cf Tite Foes 3 P03, LlABILITVb PUBLIC LIABILITY, OR
Tatal Olikcin) Favs Paild 1o Gowvernrment Acencios 4 o .1B9.0Q PROPEATY DAMAGE LIABILITY.
A Olhod Chuons (Suliee iriusl kowrity wito It pald g Asnumed Check. Tnorgs: 30y theck yon give ua il
doeciibe purposs) &mmi ', you will pay 2 charge of IM torsm 0l 340
: or the mammﬂdunamnwonmwﬁum
LN Jox Prrias Crodk o1 Lengs Balance 9 NAA- Bomand hat you to i
19 NATIONAL-WARRANTINY CERAVICE. CONF . - 2287.00-
o A o m’ln b L8, Oﬂmq.l.t. CAP roumcr a%m;;amuuwm
e i i ! contracl) b ot reguirod [ oolaln Codd and ~8 ol be provides
*—mm%ummmm“sus_n_@_avsdu §——106--68- Uglass, oua s Bakive R0 Fided 0 (Y e i L. ¥ Youu
HoyA LN . N MAA- W»M-wmmu. the chame b snown in hem 40 of the
L EETPrY * KX R LA, - P— Y » of AmoL B d. Sen you gap conkect for doteile
m'ldﬂ'lullmGﬁﬂmg! mﬂmoum_g Paid 1o CAnnre on Your Bahall e RET B BR (9 00 e et ond condifons wmo-nh-wdﬂ'*mm-ﬂ-
5 Amount Flasncad (3 phs $) $. 1273433 15 Toorm: A Mos,
(" BLAA
OFnon: (L1 You-pay no fnance charge If the Amount Flnanoed, lem 5, 1a pald tn fuM on or belom 7 Himine of Gap Comaa
Lpg LA . Vomr . SELLEFTSINITIALS .. = Frnnt 16 bay b gop ooniacl
¥ - Buyer Sgns X
NQ COOLING OFF PERIOD

Siate law does not provide for a “cooling oft” or car
you may only cancel it If thoe seller agrees or Tor leg
you changu your mind. This notlce does not apply i

csllation perlod for this sale. After you sign this contract,
ul cause. You cannot cancel thls contract simply bmusa
o home sollt:llaﬂon sales.

The Annual Percentages Aate may Be negot}abﬂr with the Sallor. The Seoller may asslgr This contract

l and retaln its ﬂght to recalve a par! of the Fina

pea Ch Arﬂow

HOW THIS CONTRM‘I‘I‘ OM BE CMN‘GER Ths conliact contains the entirs o

wittizg and we mast signil. No o7al ehanges are binding.  Buyer Slagns X
i any oast ol this comiract Is not vald, all other parts stay valid. We may delay Or (sl

may exidnd tho Ume % making some paysnents without oxtending Tie lime for naking ulhm

You atthodze us 10 obialn Informaton aboul you, of the vahicle you are buylng. rorh the etace fnotor vahikcls dépardmant ¢ oo mowor vahics registation auhorition.

Seq back lor alher Imponsnl sgraements,

NOTICE TO BUYER: (a) Do not sign thls contract boator
youwrand I or i any spoces Intended for the agresd tarms
oXcopt ss 10 unavallnble Intormation, are blank. (b) Yo
nro snlitlad 10 p copy of this contract at the lime youw alg
. {(c) You may atany lime pay oif the full unpald balanc
due underthle contract, ind in a0 dolng yowu may rocelve
@ partial robate of the flnepcs charge. {d) The linancHd
charge doBa not axceed ... B e (Must be fHled In)
POr annuim compule ;

Buyer Signs o P ! e Damwymﬂg Co-Buyer Signs

Co-Buysin and Olhar Owrsra — A an—«bww I B person who s fesponiiie 1o pryiry

You agree to the termo of thls conlract. You conflrm that
belore you signed this contract, wa gove It to you, and you
were fres to take  and roview [, You confirm hal you
recelved a complately tlilad-in copy when you signed I,

the sl dabit. Az piret ownor Is & parsor whoso nunw Is an Un e te tha vehicls bt

oy nol mave (o Doy the debt, The olhe s oot 0 96 S0 the esguiiiy 1emwst n the vallicle plven 1o us in this conrady -

Chlior ownar 3igis ey A

- Mcdheas o
- -
Soler oM P PR E T T SRR . Dole_ g pyeltag By X s W e e K e ek
Sellar apsigna i incerestin s oweti e (,{-'wqumj undar the inome of Sters agresmentis} with Assignas,
s 4 el g ey = :
{1 Ass gran with retoutse ® )i_,j Apsibned WO fGCoWE S [ Azeignea with dmiee fegosse

CREERCTTTHOVROUTY B By {;"%-y—ﬁw&" e e g
LANRS " FORINO. SBOWIA e s s maresss vor oano 3o T
........ TFEY Tho Mepnidin nnd Dimp it w € gyt O CIMOER 1 ain i b 1 vy 0 B B8 30 b 8 D DS

ot # s T4 Rk @ D T P T, B RS B G e, 23 Y0 Crmian i
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;oL E o i
: —
. : EvERETT Y il
SALES SUMMARY CREVIROLEST
I 3668 CHRISTOPHER, JLAN BBO/10B12000 o USED 2B@6 CHEVROLE SUBURBAN o .
- » LGNFK16Z560189263 saa8
puyen DAVID B CHRISTENSEN _
sarespenso. STEVEN S CAPLINGER 767 B o
| PRICE P 20994.0a TRADE INFORMATION
€05 5 21501 .66 =
suB TOTAL 3 -9BT . E6 YEAR: Ko
ViR ALLDWARCE: 3 . MSA MOGEL
WE OWES ) : -130.80 - "
ADDATIONS:  TUAN SIGHAL s 120.20 T e M/A
ADDITIONS:  GRILL,FOG LIGWT.DAY MIRE LIGHT
ADDITIONS TRANNY FLUSH s N/A HET PAYOEF: NAA I Lo
ATIDITHORSS: 1 N/A -
ADDITIONS: 3 /A ¢ CODD UNTIL B,
FIAL AGLDONS: * 132,22 OSY'E
DEALER INCENTIVE J W/A | oavorrro: P D
MEKORERSK VEHICLE GROSS 3 —-8PH .66 7 _‘2
PACK s N/A 097
CONDEXENR. GROSS PAVABLE i ~BOB.56
AFTR MKY 3 . N/A 2 N/A - _LOAN INFORMATION
SESEAVE: 3 1080.77 5 127,34 : DOWR PAYIMENT ALVARGE B
EREOIT LFE 3 N/A s N/A TRADE N/A casn 13229 .1SiudeR OvER
AL H: 4 N/A & N/A s
WARRANTY: 3 2287 .00 = 640 .00 HOLD FGR [1sznT 0 (3 mawvey v ) yeavoue
EBLLISKN: 5 N/A E N/A .
TOTALF AL : 3 T67.34 LEsaLTdBE BECU
R . ; P.O. BOX 997500
ToTAL: —a1.32 SACRAMENTO CA -
FOTA. COLIMISSION: . 3 3 4833 .47 $0ID=250G
PARPIDONENEX X TOTAL PROFIT 3 -444.79

_SA

5TK Ne

SALESPERSOR: Sa48

SUTER DAVID B CHRISTENSEN j
732 SW 164TH PLACE EDMONDS WA S0OA26

LES PAY VOUCHER

et A s e e i e e

MAKE-MODEL USED 2026 CHEVROLET TRUCK DATE:
SUBURBAN L IGNFKLG6IS6JI15063 £3/10/09

{4p5)787-1268

WAL DEBBES
COMMISSION  FRONT -END1 '
: BACK~-EHD: .

SPIFF

TOVAL COMMISEVOH

COMMISSION FRONT-EMNOD: NSA Oway
BACK-END : N/A
SPIFF MN/A - [Jwowo FoR
GROSS PYBL: —-HEA8 .66

| rorac commission N/A

SALESPERSON: kN 9aqd MAREFACDEL  USED Z0B6 CHEVROLET TRUCK DAE

SUBURBAMN L 1GNFR16256J1P9@63 O3/10/09
BUTER DAVID B CHRISTENSEN
7302 SW 164TH PLACE EDMONDS {4

25)787-1268
Iy

[3umeron

GROSS PYDL : ~B88 .66

FORM » 2075

......... SR AU QaqH
MFER DAVID 8 CHAISTENSEN

) Z3@2 SwW 16aThH PLACE EOMONDS
COMMISSION.  FRONT~END :

BACK-END:

WA 08826 (4

SEE

FOTAL COMMISSION

FoRs & 2076

DAE:
@3/ AB/DY

MALMUVEL  USED 2896 CHEVROLET TRUCK
SUBURBAN L 1GNFK16Z256.J109363

25)787-1268
Pat

CIuown Fon

GROSSE PYBL : - BYE . 66

G3/42/720009 THU 0L:02 [TX/RX NO B8271) Boir
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' P B4
p3/89/7083 18:50 42535, .38 e EVERETIOHEY . THED
wOTE = SIMPLE FINANCE CHARGE
Daaler Number Confroct Numbear ____—_eae ,
Buyer Name ang Address Co-Buyer Name and Addipss Cradhor-Seller (Nams snd Addropb)
{Inchading County and Zip Cods) {including County and Zip Code) ~ 2

ChaD ¥W. ADAMS
624 DEXTER AVE.

EVERETT

YA 98263

EVERETT CHEVROLET
7300 EVERGREEN WAY
EVERETT WA 95203

;au. the Buyer (and Co-Buyer, if any); may buy the vehicle below far cash or on credil, By sigriing this contract, you choosa 1o buy the vehicle

on credit under the agreements on the front and back of this contract, You agres to pay
contract) the Amount Financéd and Finance Charge in U.S. funds according lo the

the Creditor - Ssller (sometimes “we” or us” in this
payment schedule-below, as explainod jri section 1 on the back.

Additlonal Information: Soa this cortiact for mors formation Including Informarion about nonpeyment,” |
deful, any requirsd tepsymant in full before the scheduled dato and sacurlty interes).

1 Cash Sele Price

ITEMIZATION OF AMOUNT FINANCED

Vahicls Cash Prica $__2099.92
omer _D&O _OVERNEAD 70: EVERETT THEVBOLET 3 2B. 26
Cther . MLA $ NS
Othar _NLA s ML
Othar _NSA — 5_ MM
Galos Tox . ) §._ .. 236.43
Desler Documantaiy Service Fon [Coommantary les ite ot requled o $ - SR.AP
by B etate of Washingion )
Tow Gaoh Sele Prica $§__6613.69 (v
2 Totuf Cownpaymanl =
. Tl S
{onr} {Mako} [Mecinf)
Greas Trado-In Allowsncs 5 N/A
Lens Payolt Madn By Saliar 3 WHNIA
Equals Net Trads In b S—_ V- §
+ Caah $__ 1590 o
+ Other _HLA ~ 8 N/&

{1 totol dovmprymont 13 negative, antar "0° end 320 4H bsiow)
3 Unpald Balanca of Cash Prien (1 minus 2)
4 Other Cheiges tnctuding Amounts Pald 1o Qthara an Your Bohal!
{Saller mey keap part of theso smounte),
& e pf Qotlongl Credht oourenco Peld to

03/00/2009 MON 3157

The Truth-In-Lending Disclosures below afa part ol this contrect. .
» Maka o g . ' o
Naw/UsotiDamo Yoar snd Motal Ciometor Vehicle Identication Mumbar - Primary Uas For Which Purchased
' S 3 [ potecnal, tamty or housshold
CHEVROLET _ £ businoss
LSED 1994 STLVERADD 1GCHK33FBRI30S3B [ agitcuhural
FEDERAL TRUTH-IN-LENDING DISCLOSURES inatrance, You may biry the physioal damoge
ANNUAL FINANCE Amount Total of Totdl Sals matanco this contzeot requiros (558 back) Hrom
PERCENTAGE{ CHARGE Financed Payments " Price peoresid. getasnge ”ﬂm" b s tes s
RATE The dollar The amourt of |. The amountyoy | The tolal cest of eholce s the tew ollows, You are 7ot roquired jo buy
Tha cost of amount the credit provided | will have pald aftar yw;&ndmn on sny other Insurance foobinin craclt.
your cradi as crodil will toyouer | youhave made st | oedl,incluging || . I any insurente is dhecked below, polides os
a yeady 1210, enal you. on your behalf, payments as your down coriicatos from the named Insurance companios will
scheduled. - payment of degcribe tha tarms and conditions, . o
$_ 150,90 s Check the Insurance you want and algn below:
A Yl 3 __.':12.6_11)_ $_ K187 A9 |$___74R4. 16 |$__A4984.14 Optlonal Credit Insurance )
Your Paymant Schedula Wil Be: ; O cregi Ue: (3 Buyar O Co-Buyer [ Both
Number of Armount of When Paymonts [ Crodit Disabjity (Buyer Crly) !
L Payment __Payments ; Aro Dua : Promhin:
Wi 240 a1 MU’]""!MWQ ‘2a /12 [28A0 . " CreditLifs § : N/A _
Or As Follows: e ! CrodjtDlsablitys _____ N/A_ -
- N/A :
Late Charge. if paymenl ks nol mealvad fn toll within___18__ duys ofter It s dus, you wiil pay s lale charge Homo Office Address N/A
at%.. 5 _or__5 _ % ol the peil of the paymant that Is late, whichayet Is grenter. ' TR
5 ETH - . 4 Croop Be indwance and.cregl dis. Insurance aro not
Propaymont. It you pay off all your deb pasty, you will not have 1o pey 5 penelty, . t il d%lhqarndhm
Security Interpst. You ara ghving & securly Intorest In the vohice belny purchased. | gl e lnsurance and disebifity Insursncs will not be
iha crodlt approvel procesa. They wil ol be

i

Other Optionsl Insurance

£ MR NAA
) Type of nsutance “Torin
Promiun & HIA
_ Insusancs Compnry Namas ~ e
Home Offico Adhess N/A____
MLA e
X = ___H_'/Ps__
Typa of lnsurance oim
Pramivm 5 /A =
1. Ineumnoe Company Nam. ...
“NAA i

Heme Offiee Addnss N In

[TX/RX MO §213] (hooa




PAGE  BS

©3/89/2889 16:58 azsIt 3B EVERE TTCHEV
sl § M s /A s oo 1 B o0 mpprooe) procors, v i

" Cthat 1 insurenca Pokd.to Insuranos any. of Companiss s ra A provided unless you slga end spros o pey tha exira sosl.

Toinl Inswrence Paid to-Insurnes Companiss L . s . TS TS 1 vant the sbove, We will apply for
© Officisl Foes Pala i Coveqiont Agencies ) mm-mmww
B p LA L ST 5 LB, = -
LAYV . f pezn s MLLA " m”” . Dats
!_9__u LA : S SR TP TY - JE—— ] W

0. Qywlﬁne__mcl_ 5 nE LA X " v .

B Government Taxes Not locuded in Cash Prigs $ o MA Co-Buyer Slprafure Dets

¥ Covernment Licenas arclisf Feglairatton Faoa 41 THISUFNSUR‘NNE_F DOES N(}? mc"ffﬁ?
—LYCENBE . s AG gl INSURANCE FOR BODILY INY

G Govarpment Corlificats of Titke Fros . . s o @ LIABII.JTYbPUBLIO i.‘.kﬂi’l*l'!'\'!b OH
Townl Offigial Fons Paid to Governimant Agonclus ; .. as_ oo o AMAGE LIABILITY.

M Ciher Crsrges (Sollar must icenity wha Inpoiv oy . . Reprmed Cheek: Chergns if any check you ghe us ja
doceris purposs) dﬂnﬂmmmnwmvdhlmdm
ig A Cles Poor Cragd of Lm- Balence s A . grmh:; ‘m g; o chock if ws meke written
1w M LAy Jor BeAA . 2 BLEA _ 2 e - = -

TP Y : for _q’.-,,. s NS - wnou% mv'tiomy'l:ﬁ. A pop u;:;n ;:::rmhm
" pta —‘EE e 2 : s A - | s you sgn-beiow AN agreo 1o pay the sxba charpe. R you
B 2l Nty S =~ aaac- chooss o buy & gap contrach, e charge B shewn In Bm 40 of ha
ao 344, . WOF_ gy 24 S MSA . hembaton of Amount Financed, G8o your pap conlatt for detslls
g vacﬁhﬂm mnmmmm'o&;;- an Your Bohall 8 t’“ anihe larms and comibions i provides. i is o pert of s conlréel
& __&_W_.;“m‘}— . . 3538760 3} Term s MR Mas.
OPTION: [ You pay no finance charge if the Amount Finanesd, tem 5, |a pald In full on or before . 7 "Rame of Gep Contracl
B e T _.S-ELLEFI'S INITIAES . 1 werd %0 buy & gsp tontsol.
. : - - +| sy Slgnm X

NO COOLING OFF PERIOD :
State’ low does not provide for a “oooling oft” or cancealiation period tor this sale. Afmr ybu-sign this ¢ontract,
- you may only cancel It i{ the ssller ngrees or for legal causen You. cannot eancel thln contract .zlrnply bwnuou
‘ you change your mind. Th?nmnmdoévhommp‘p&y-w hommodlcu-!mmmha-- o T r i il

The Annunl Percentage Aate- may be negotiakle with ‘the Seller. The Eallar may assign this contr_acr
and rotaln-its. rigﬁt to mcolva a part ot‘ r o Finance Charga. i

HOWMSCONTRACTOMBECWGED msmmmwmwam arme y mmmmnwsmmwmu»hbmmmwmln

wriling and wo must sign it, No oral changss ere binding. Buy i Lo ... CO-Buyer Signs X
1t any part of ihls contract 1 not valld, Momermmtvaim Wemnys-o A frdin antond) .. mmmmmmmmmmlmmmqumpn we

mauy axtend \he ims oy mbklhg =oms payments. without uxtanding the Urna Jor ma}dng others.
You authorizé ua to obfaln information ebowt you, oF the vehicls you sre buying, Trom the stole motor vehlcle depanmenit of othat motor veblcle regisiation auﬂuﬂ-es

Sew back for other important sgresments:

NOTICE TO BUYER: (8) Do not-algn this contract before You agree to the terms of this contract. You conflrm that
you rend I or M nny speoss Intended for the sgreed lerms,  before you signed this contract, we gave It to you, and you
excep! as to unavallable Information, are blank. {b) You wore free to take 0 and raview 1t You conflroy that you
are entitled to o copy of this contract Bi the time you sign recelved a compietely fillad-In copy when you olgned i,

it, {o) You mey at any thme pay off the full unpald balance = )

duae under this contract, snd In so dolng you may reopive

a partial rebols of the finance charge. (d) The finance

oharge dosa riol axcesd an. % (Must be tilled In)

por annum computgd m ;Ei

£ .‘u 3 ¥4
Buyer Signa X ._(_, 2N, - A, s DBIE o oo Uo-Buyor Signs X Date
Lo-Buysra and Lihot D'wncnn — A o-buynr h ap whio in ibta for F‘W tho sntive dobl. A oiner owney B & porzpn whose nama b M’tha_ Hile 10 the veldclo bl
Boga nat heve 1 By ihe dobt, The gther owner Agress to The y i s tha fe ghven 10 LS IN DS oonlmct,
Cthor cvner slgris he e > Adtdredns e AL T
Sollor 8909 pypp et e ROEE T O3 gy amaBy X e e —pmy—
Safllei arsigee e i oel ko thle contract o - {Aratgniue) undar the lerme of Sallscs oo ni#) with Asalos
f_-} Asvignad wih reeoerns AL PA: L= S e s P W p Assignet wWithoul recotges - ]} Assignea W: Hmied recourau
FENERETTTOR T ROUE T By i /.45-;) This N
TR
W“ 533‘: HO. B8 WA vty san Ly rAFIET o Deab toe ‘ —_ .
1ummm‘lmwn o lrie of pi h» (.31 ey -
»muvmrﬂn—o--; T e, PR TR G LBCAL Tl e L FiLE COPY

03/09/72009 MON 11°57 [TX/RX HOD B213] Zoos
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o e B 8 i T § T e S e B SETR

SIMPLE FINANCE CHARGE

. Dealer Number C t Nurnbar
Buydr Name and Address Co-Biyar Name amd Address Crodilor-Sefler (Nama snd Addiess)
{Ihchuding County and Zip Code) {Inchufing County and Zip Code) -

21527 72RO

ANDREA H GATCHET

PL- W APT 1

EVERETT WA 98026 SNOHOMISH

WILLIAM M RUFFIN.
21527 W 73RD PLACE APT )
EVERETT WA 92826 SNOHOMISH

EVERETT CHEVHOLET
730Q EVERGREEN WAY
EVERETT WA 98203

You, the Buyer (and Co-Buyer, if any}, may buy the vehicle below for cash or on credil. By signing this conlracl, you choose to buy the vehicla

on credit under the agreements on the front and back of this contrail. You agree.lo pay the Creditor -

Seller (sometimes “wa” or "us” in this

confracl) the Amounl Financed and Finance Charge in U.S. lunds according 1o the payment schedule below, as explained in section 1 on the back.

The Truth- lr:vLendmg Disclosuras bolow are part of this contracl.

Make - . _
Hew/UsedDema Year and Model Odometer Vehicte Identilication Nurnber Primary Use For ‘Which Purchased
3 ) - e ‘ o R A porsonal, lamiiyor household
BUICK ‘ ' D) business
USED L 2eEd | HAINIER CX 55566 - SGAES13P942199513 ) ‘agricubura)
FEDERAL TRUTH-IN-LENDING DISCLOSURES insurance. You may buy the physies! damage
ANNUAL FINANCE Amount Tota! of Total Sale ‘ﬂ:::::“ .“‘c’;o:::‘;:ﬂi:;‘i;”::} [a;:: xgm i
PERCENTAGE CHARGE Fihanced Payments Price " you b :
RATE The doliar The amount of The zrrm you | The total cost of cholce a3 the inw aliows. You are ot ragulied 1o "'*’"
The cost of amount the crodit provided | will have paid aller | your purchase on any oihet insurance to obiain credil,
your cradi as cradit will 1o you or you have made all | credit, inchuding ..M pny insuence is chocked below, policles o
8 yoarly rate. cosl you, on your behall, paymenis as your down corfilicates lrom the named insurance companies wil
' ) scheduled. payment of - doscribe the terms ond conditions,
$ A 2D s Chack the Insurance you wanl and slgn below:
k.99 %|$_B234 8 [$_13667 .00 |$_ziop)l Ba|$ 21501 ua Optional Credit Insurance .
Your Payment Schedule Wil Be: ' O creditiite: ) Buyar TJ Co-Buyer [ Both
Number of "~ Amountol Whan Paymmts ] Credit Disabisly (Biyer Onty)
Payments - Payments - } Premium: , .
50 2650 | Mol *"’9"“‘“’9 A T B 7 —
Or As Follows: . F - - Credit Disabiliy § T A
Insurance Company Name
\.I / h

Late Charge. Il payment is nol received I It within ___10__ days ahes R is due, you will pay a late chargo
o3 . 5. or__B __%olthe part of the paymeni that is late, whichever is greater.

Prepaymeni. if you pay off all your debl saily, you will not have to pay a penalty.
Bacurity nterest. You are giving a securlly interest in the vehicle belng purchased.

Huma Office: Address _N/A

Cmilﬂemwmmdueﬁ!diﬁehﬂ;mafe not
| required fo phiain credi. Your decsion o buy of not lo buy
| credil s inswance and eredit disability insurance will not be
8 faclor in the cedil approval. process, They will nol be

A Cost ol Optonal Credit inswance Pad 1o

Addtitonnl In!lc-rr_nallpn: Swo 1-t_:'|s contract for more nformation including inle about nonpaymend, | provided uniess you sign and agree la pay the exia cast. i
delauk, any reduired repayment in full belore the schedulod dale and security inferesl. you choose this insurance, the cosl1s shown in fem 44 ol the
. - : I;amnﬂmolmfbamﬂ Credil e inswrance is based
ITEMIZATION OF AMOUNT FINANCED on this r‘.om&y;*ma iale m
Y Cash Sale Prico Qeﬂaminﬁmgmsmmw intreasain
Vahicle Cash Prica §_ 149997 v "mf a:'nﬂ cthﬁmmm wdsmkgm
Othar Bt DYEBHEAD T0: EVFRETT CHEVEQLET § Rl 6@ dusdale for 1he last payment unlnss 2ﬁ‘m‘l‘ﬁﬂlﬁmf¢! tha
= Ny insurance is Shown batow,
s Tl R R R $ oot NIN
Other 14N e, B K
Other . NAA $ N/A
Salas Tax $..-131.85
‘Dealer Documantary Serics Fee {Emmmrmes e nol requied 5690
by tha stala of Washingion )
Tolol Cash Sels Price $__1i829 85 ) Other Oplional Insurance
2 Tolal Downpaymant = [ 7 7 S * ' V.
indein 1999 JEED GRAND CUEROK e stintvars tein
. (Year) {Maka) (Modal} Prembun £ HAA
Giross Trado-In Allowance $.2R834. 81 insurancn Company Name .
. Loss Payoll Mads By Sefler 5 RIGZ_96 N/A i
Equals Net Trade In $..=3928 )5, - Homo Offica Address N/R I
+ Cash $__ 2253 B U L SO SO DU
+ Othor NS $ HNAA 0 A I _t.#,lk_
{1 total downpayment is negative, anlar "0 and ses 4H below) PR I | | Treo ohiewance iy
3 Unpaid Balance of Cash Price {1 minus 2) $_11BZ9 /5 {3 Premium$ MJIA .
4 Oithr Cha:qss. nchuding Armounis Paxd m Crinery on‘roux Eahall . - i Inswancn(‘umpany L T R -
iSslior may koep part of these smounts),’ » e " M ,{A__ o )

| Home Oilice Addeess 11 o8

— |
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SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

GMAC, a Delaware corporation, No. 08-2-10683-5

Plaintiff, DECLARATION OF JEFFREY BEAVER IN
OPPOSITION TO GMAC'S MOTION FOR

Vs. SUMMARY JUDGMENT

)
)
)
)
g
EVERETT CHEVROLET, INC., a Delaware )
corporation; and JOHN REGGANS and JANE )
DOE REGGANS and their marital community, )
)

Defendants. )

I, Jeffrey Beaver, hereby declare and state as follows:

1. I am one of the attorneys representing Defendants in this matter. 1 am over the
age of 18 years, make this declaration based on personal knowledge and am otherwise competent
to testify.

2. Appended hereto as Exhibit 1 is a true and correct copy of the Declaration of John
Reggans in Support of Defendants” Response in Opposition to Temporary Restraining Order and
Motion to Dismiss filed in this case on January 12, 2009.

3 Appended hereto as Exhibit 2 is a true and correct copy of the Declaration of John
Reggans in Support of Motion to Hold Plaintiff in Contempt for Violation of Restraining Order

and Motion to Modify Restraining Order filed in this case on February 4, 2009.

DECLARATION OF JEFFREY BEAVER GRAHAM & DUNN »c
IN OPPOSITION TO GMAC'S MOTION Pier 70, 2801 Alaskan Way ~ Suite 300
FOR SUMMARY JUDGMENT --1 Seatde, Washington 98121-1128

(206) 624-8200/Fax: (206) 340-9599
m43949-1676117.doc
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4. Appended hereto as Exhibit 3 is a true and correct copy of the Declaration of
Johnn Reggans in Support of Defendants’ Response in Opposition to Plaintifs Motion to
Resolve Defendants’ Assertions that GMAC has Violated Temporary Restraining Order.

5. Appended hereto as Exhibit 4 is a true and correct copy of the Declaration of John
B. Reggans III in opposition to Debtors’ Motion for Rejection of Executory Contract and
unexpired Leases With Dealer Everett Chevrolet, Inc. filed in General Motors Corporation’s
bankruptcy case, U.S. Bankruptcy Court Southern District of New York, Cause No. 09050026
(REG).

6. Appended hereto as Exhibit 5 is a true and correct copy of the Verbatim Report of
Proceedings in this case of Judge Eric Z. Lucas’ decision of April 10, 2009.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct. Pk L
EXECUTED at Seattle, Washington this Tst an of December, 2011

(e

Jeffrey Bea
I
DECLARATION OF JEFFREY BEAVER GRAHAM & DUNN ¢
IN OPPOSITION TO GMAC'S MOTION Pier 70, 2801 Alaskan Way ~ Suite 300
FOR SUMMARY JUDGMENT =D Seatde, Washington 98121-1128

(206) 624-8300/ Fax: (206) 340-9599
m43949-1676117.doc
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HEARING DATE AND TIME: August 3, 2009 at 9:45 a.m. (Eastern Time)
OBJECTION DEADLINE: July 28,2009 at 4:00 p.m. (Eastern Time)

Joshua D. Rievman, Esquire

HOGUET NEWMAN REGAL & KENNEY, LLP
10 East 40" Street

New York, NY 10016-0301

Ph: -212-689-8808

Fax: 212-689-5101

Jrievman @hnrklaw.com

Attomneys for Everett Chevrolet, Inc.

James S. Fitzgerald, WSBA #8426
(pro hac vice application pending)
LIVENGOOD FITZGERALD & ALSKOG, pLLC
121 Third Avenue

P.O. Box 908

Kirkland, WA 98083-0908

Ph: 425-822-9281

Fax: 425-828-0908
fitzgerald@lfa-law.com
livengoodfitzgeraldalskog@gmail.com
Attorneys for Everett Chevrolet, Inc.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re - Chapter 11 Case No.
GENERAL MOTORS CORP., et al, : 09-50026 (REG)
Debtors. : (Jointly Administered)

DECLARATION OF JOHN B. REGGANS III IN OPPOSITION TO DEBTORS’
MOTION FOR REJECTION OF EXECUTORY
CONTRACT AND UNEXPIRED LEASES WITH DEALER EVERETT
CHEVROLET, INC.

JOHN B. REGGANS I1I declares:



1. I am the President of Everett Chevrolet, Inc. (heremafter “ECI” or
“Everett Chevrolet”), a Chevrolet dealer located at 7300 Evergreen Way, Everett,
Washington, dealer No. 20 on the list of dealer contracts (Exhibit A to the Debtors’
motion) General Motors Corporation (“GM”) and 1ts affiliated debtors have moved to
reject pursuant to 11 U.S.C. § 365. The dealership stopped using the name “Everett
Chevrolet-Geo” when GM dropped the Geo. This cicclaration 1s made 1n opposition to
the Debtors’ motion to reject. I have firsthand knowledge of all matters stated herein and
am competent to testify about them.

2. I graduated from Western Michigan University with a degree in Business
Administration. I have been a GM dealer for 14 years. Since 1996 I have been a
successful Dealer Principal of ECI. Onginally I acquired the dealership through a capital
investment by Motors Holding, a division of General Motors, which I paid off in full in 2
years 10 monﬁs, several years sooner than the 7.5 year pro-forma upon which Motors
Holding made the investment. Dealership performance has eamned us four Profit
Enhancement Program (PEP) Awards from GM in 1997, 1999, 2004, and 2006. This
award is based on the highest percent of net profit of sales group for the year.

3. The exceptional sales performance of ECI was recognized in other ways
by other business groups. In April 2008 1 was elected to serve on the Board of Directors
for the Seattle Chevrolet Local Market Association (LMA). Black Enterprise Magazine
named me one of the Top 100 Auto Dealers 12 consecutive years from 1997 — 2008.
Since 2001 T have been a member of the Board of Directors of the General Motors
Minornty Dealers Association (GMMDA) and chairman of the GMMDA Scholarship

| Committee. | was also a member of the Board of Directors of the National Association
of Minonty Automobile Dealers (NAMAD) for 2006-07. I am a member of the National

Automobile Dealer Association (NADA) and state and local dealer associations.



4. Despite the rapid downturn of the economy in general and GM in
particular, in 2007 ECI was No. 2 in retail car sales for Chevrolet in the Seattle Zone,
which includes 35 dealers (186 cars sold). The dealership is located in Everett, a city of
101,800 residents, and only 25 miles north of Seattle with a population of 602,000. ECI
has ranked near the top in 2008 in all important categories of PDS (Purchase and
Delivery Score) and SSS (Service Satisfaction Score). In December 2008 ECI ranked
above the GM goals in PDS and SSS_.

5. Based on our proven track record of sales performance for over 12 years,
GM’s decision to reject ECI as a dealer is not a rational exercise of business judgment.
Although the Debtors claim that rejcc;[ion is based on a quantitative “Dealership
Performance Score” calculated as part of its “Dealership Evaluation Process,” they admit
the factors considered were both “subjective” and “objective.” Motion at 8. GM has not
provided its aealer evaluation analysis of ECI to the dealership so that we could
participate and have a fair opproﬂunjty to be heard and challenge any erroneous data or
conclusions in the analysis. The rejection process utilized by GM violates the terms of its
dealership contract with ECI and violates the dealer termination laws of the State of
Washington codified at R.C.W. 46.96,010 et. seq. As explained below, there is an issue
of fact regarding the credibility of the Debtors” self-serving assertions of good faith

-exercise of business judgment in rejecting ECI as a dealer.

6. GM admits that if its decision to reject ECI is based on “bad faith, or
whim or caprice,” 1t cannot be sustained by the Court. Motion at 16. There is substantial
evidence of bad faith and irrationality in the Debtors’ decision to reject ECI as a dealer.

1 |
It

It



Bad Faith

7y ECI recently completed a three and a half week replevin hearing against
General Motors Acceptance Corporation (“GMAC”), the financing arm of GM that was
claiming a default by the ECI dealership and demanding repayment of $6.3 million, as
well as the immediate closure of the dealership and repossession of all vehicle inventory
collateral by GMAC.

8. On Apnl 10, 2009, Judge Erc Z. Lucas of the Smohomish County
Superior Court ruled against GMAC on all claims, making several express findings of
“bad faith” by GMAC. A true and correct copy of Judge Lucas’s oral decision
(“Verbatim Report of Proceedings”) in GMAC v. Everett Chevrolet, Inc., et al.
Snohomish County Superior Court Cau.se No. 08-2-10683-5 i$ attached hereto as Exhibit
A (hereinafter referred to as “RP”). A true and correct copy of Judge Lucas’s order dated
April 10, 2009 1s attached hereto as Exhibit B. The Court found no breach of the
Wholesale Security Agreement by ECI, or any other wrongdoing by ECI. The Superior
Court is allowing ECI to pursue tort and contract damages from GMAC for its wrongful
termination of the floorplan line of credit and interference with the dealership.

9. The swiftness of GMAC’s efforts to close down ECI is demonstrated by
the following timetable:

e On July 31, 2008, GMAC demanded a $800,000 capital injection to the
dealership by no later than October 31, 2008, along with a personal
guaranty by me as additional security. See Exhibit C attached hereto.
Even though ECI was not in breach of the flooring agreement, GMAC
threatened that failure to provide either of these would result in suspension

or termination of ECI’s credit line.



On October 16, 2008, GMAC advised that “due to current market
conditions” it unilaterally suspended its obligation to make credit line
advances to ECI and raised the interest rate on outstanding advances. See
letter attached as Exhibit D. If I did not agree to the change, GMAC
threatened to terminate my credit line and demand full payment of the
cre:di{ line by November 30, which amounted to approximately $778,000.
On November 25, 2008, GMAC threatened that unless [ provided a
personal guaranty and arranged a capital injection of $300,000 to the
dealership by November 30, it would suspend or terminate the credit lines.
See letter attached as Exhibit E.

On December 8, 2008, although ECI was not in default or past due on any
obligations, GMAC suspended our flooring plan. See letter attached as
.Exhibit F. GMAC notified GM “to remit to GMAC all accounts owed to
the Dealership.” See attached Ex. F., page 1.

On or around December 15, 2008, GMAC terminated ECI’s flooring plan
and gave me 3 months to find a new lender to pay back the $6.3 million
| GMAC credit line in full. See letter attached as Exhibit G.

On December 19, 2008, GMAC declared ECI in default and demanded
full payment of the floonng plan, a sum amounting to $6,367,294.89, and
threatened to take possession of all Dealership property and vehicles
subject to its security agreement. See letter attached as Exhibit H.

On December 31, 2008, GMAC filed a replevin action in Snohomish
County Supenior Court to obtain possession of all vehicle inventory,
accounts, equipment, receivables and other personal property covered by

its security agreement with ECI. Falsely claiming that ECI was out of



trust for failing to pay GMAC an “estimated” $206,806.18 for vehicles

sold or leased, GMAC obtained an ex parte temporary restraining order

(“TRO”)l preventing ECI from selling any cars, and basically shutting us

down for two weeks until the order-was modified at a hearing on January

14 to allow ECI to sell cars and remit proceeds to GMAC. This was

extremely harmful to ECI. The TRO was. finally dissolved on Apni 10,

2009 after a lengthy evidentiary replevin heaning conducted March 17 —

Aprl 10, 2009. |

10.  Among Judge Lucas’s findings in the replevin action, he ruled that
GMAC:

a. Unreasonably delayed responding to dealer requests for funding for
the purchase of the dealership land. GMAC’s reasons for refusing to |
fund were unreasonable and lacked credibility. “From a business
standpoint, GMAC’s position is not reasonable.” RP at 5: 8-9. This
unreasonableness was not an “isolated occurrence,” but indicative qf
a “pattern of behavior” by GMAC. RP 5 at 13-15.

b._ In demanding new and additional securitization measures on July 31,
2008, GMAC attempted to mask GMAC’s ulterior - motive of
termination “by justifying GMAC’s actions based on credit trends
and performance.” RP at 7:14-15. These, the Court found, were false
justifications intended to mislead the dealership by “manipulating and

withholding information.” RP at 7:25 - 8:1.

! A true and correct copy of the December 31, 2008 TRO obtained ex parte by GMAC is attached hereto as

Exhibit P.
% A true and correct copy of GMAC’s July 31, 2008 letter, referred to by Judge Lucas, is attached hereto as

Exhibit C.



Failing to share with the dealership GMAC’s “very sophisticated
financial analysis” of Everett Chevrolet; setting targets without
justification; setting deadlines without notice or justification;
demanding a personal guaranty without justification. RP at 8:5-15.
GMAC credit managers Vick and Smith were “not credible”
witnesses. RP at 6:7, 9:16 and 11:9 (“total lack of credibility”).
GMAC dealt dishonestly, unreasonably, unfairly and in bad faith with
Everett Chevrolet, keeping a “hidden agenda” and failing to disclose
material facts to the dealer, including its intention to cease doing
business with ECI in the future. RP at 11:12; 11:23-25; 17:6-11 &
19-22; 18:8-12; and 20:14-15. Using “false targets” that GMAC knew
the dealership could not achieve, GMAC “manufactured a default” by |
Everett Chevrolet. RP at 19:13-15. “The goal of the team from
GMAC in this case was to shut down the Dealer.” RP at 18:11 -
1913. “Given the totality of GMAC’s actions, this is the only
conclusion this. Court can come to.” RP at 19:16-17.

GMAC imposed a three-day remit requirement that was “arbitrary
and not commcrciaﬂy reasonable.” RP at 14:15-16.

In December 2008, GMAC prevented Everett Chevrolet from
accessing funds to finance sales, thus preventing the dealer from
reaching sales targets 'Lmboscd by GMAC. RP at 16:17 - 17:8. Not
only did GMAC freeze the open account with GM, shut the business
down by TRO, and send demand notices to financing institutions,

GMAC’s actions were calculated to prevent Everett Chevrolet from



closing a deal on January 9, 2009 with GM’s Motors Holding to
provide $2.5 million in working capital. Id.; RP at 19:7-10.

h. “The actions taken by GMAC to assault the Dealer’s working capital
were designed to put him out of business, not merely to protect
collateral.” RP at 19:22-25.

1.  “The law only requires GMAC to be honest with regard to its
intentions and not attempt to- manufacture defaults, put pressure on a
business to fail, or block other contract opportunities. All these
things were done in this case, and all are acts of bad faith” RP at
20:1-6.

j- “ECI, under Mr. Reggans, has been profitable every year from 1996
until 2007. The Dunn & Bradstreet report filed as Exhibit #92
indicates that his high year sales were approximately $40 million
dollars.” RP at 3:4-7.

k. “ECI sold $19 million dollars by October 2008. With these sales, that
if he had cut back his sales efforts a-lnd lowered his break-even point,
he could have made a profit, but GMAC was pushing him to do just
the opposite in order to engineer default. This constitutes bad faith.”
RP at 20:14 - 21:19.

1.  “Here, GMAC aligned all forces in order to make the Dealer fail.”
RP at 19:13 — 20:14. “GMAC breached the contract by violating the
Covenant of Good Faith and Fair Dealing. The request for replevin is
denied.” RP at 21:22-24.

11.  Judge Lucas also dissolved the January 14, 2009 restraining order, finding

no breach or other default by ECI that would sustaim GMAC’s replevin claims. Since



Judge Lucas’s ruling, GMAC has appealed to the Court of Appeals seeking emergency

injunctions barring ECI from any further vehicle sales, or to reimpose the injunction

lifted by the superior court. GMAC claims it had no duty to act in good faith. Twice tthe

appeals court has d enied GMAC’s motions for emergency injunction. Through the

banage of litigation, GMAC is seeking to bury ECI with litigation and attorney’s fees to

divert my time, energy and resources away from running a successful dealership.
Retaliation/Bad Faith

12.  Since August 2007, I negotiated with GMAC to finance a purchase of real
estate where ECI operates in Everett. In a meeting with GMAC branch manager Greg
Moffitt, I discussed my plan to acquire the dealership prr;nperty and utilize the equity to
generate working capital for the dealership. Mr. Moffitt supported the plan and requested
documentation for GMAC to review.

13.  The dealership property is owned by a GM subsidiary called Argonaut
Holdings, Inc. When 1 acqui-red 100% of the dealership in 1999, the option to purchase
‘the building and land on which the dealership was located was an essenti'cﬁ part of my
deal with GM. 1 originally exercised the option to purchase in 1999, but the sale did not
close because a large ca-pita] improvement construction project was not completed and
GM_was slow about providing details on “contingencies” that would affect the purchase
price.

14. After meetings with GM, I confirmed in writing my exercise of the option
to purchase in November 2007 at a price of $4.9 million as provided by contrz;ci. See
letter attached as Exhibit I. Based on a market appraisal, the purchase would generate §1
million in equity which I could use as additional working capital for the dealership. The

sale was originally set to close by December 31 , 2007.



15. Two — three weeks later (in early December, 2007) however, GM
repudiated the sales deal, informing me that it would not honor my option to purchase. In
a letter dated December 12, 2007, Troy Freeman, Project Manager for Worldwide Real
‘Estate Western Region at GM’s Economic Development and Enterprise Services wrote
that my options had expired. See attached Exhibit J. I referred the matter to my attorney
16 demonstrate that the option to purchase had not expired.

16. By e-mail dated March 6, 2008, attached hereto as Exhibit K, GM’S. David
Fredrickson informed me for the first time that “... GM Worldwide Real Estate intends to
pursue the opportunity to offer the property for sale to the Tenant [ECI], however, at this
time is unable to do so due to tj:c constraints imposed by the [General Motors]
Coxﬁaratian’s initiative for AHI [Argonaut Holdings, Inc.] to sell these properties as part
of a large portfolio sale.” I wrote a reply back to Mr. Frederickson to inform him that I
did not agree \;'Viﬂl his account of the discussion: See attached Exhibit L.

17.  If the dealership property was sold to a third party charging market rents,
ECI’s monthly rent of $24,000 would increase to $62,000. Compared with a monthly
purchase mortgage payment of approximately $40,000 if ECI bbught the property, it
would make no financial sense for ECI to stay in business on the property if it were sold

0 a third party. Because of the urgency of avoiding a nearly 50% increase in rents and
losing the équity in the property, it was imperative that the deal close soon.

18. Ev::ntu_aliy, after several meetings with Mr. William Powell, an African-
American Vice Prgsident of Industry and Dealer Affairs at GM in Detroit, differences
were resolved with Argonaut and GM. Mr. Powell said “a deal 1s a deal” -- GM supports
its dealers and would recognize my option to purchase the dealership property. A new
Purchase and Sale Agreement was signed in May, 2008 for me to acquire the property

from Argonaut Holdings at a price of $5.1 million. Eamest money of $50,000 was paid

10



to Argonaut on May 30, 2008. The purchase was to be financed by GMAC, which over
the course of a few months unilaterally changed the deal to raise the interest rate from 12
to 15%, and then required $1.2 million in cash down.

19.  With Mr. Powell’s assistance, the deal came together with GM, through its
affiliate Motors Holding, a GM dealer deveippmcm program that also provides assistance
to minority dealers, to provide up to $3 million to ECI, with $1.2 million of the money to
be applied to césh required to buy the dealership property.

20. Around the time that the land sale was being finalized in May - June
2008, GMAC began making unreasonable financial demands that it knew were not
feasible, as found by Judge Lucas in his April 10, 2009 oral ruling (Ex. A, RP at 6-8, 10-
11 ). GMAC demanded that I put in an additional $800,000 of working capital into the
dealership by October 31, 2009 and that I provide a Personal Guaranty of all obligations -
of the ECI deé]ers}ﬁp to GMAC. See July 31, 2008 letter of M. Jerry Vick (Exhibit C
hereto). After 11 profitable years in the car business, and not in default with GMAC or
GM, I declined to sign the personal guaranty. However, I did offer to seek funds to
provide additional working capital into the dealership, and that was being arranged .
through the Motors Holding investment.

| 21.  Although GMAC managers told me several times that GMAC would
finance the land purchase deal, Mr. Vick of GMAC announced in May, 2008 that GMAC
would not finance the land purchase. Judge Lucas found that GMAC’s refusal to finance
the land sale was unreasonable and done in bad faith. Ex. A, RP at 4-5. GMAC’s actions
to impede the land purchase and place unreasonable demands on the dealership had the
effect _of stopping ECI’s land deal so that GM and Argonaut could proceed with a sale to
a third-party, implementing the same strategy of refusal to sell that Mr. Frederickson of

GM revealed in his March 6, 2008 email to me (Exhibit K hereto). The people at GM’s
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Worldwide Real Estate department and Argonaut who had initially opposed the sale were
unhappy that the deal was going forward and they appeared to have manufactured a way
to block the sale by using GMAC to close us down. Because of the close connection
between GM and GMAC, GMAC would not have backed away from the land purchase
financing deal without GM's participation in the decision. GM used GMAC’s bad faith
tactics as a way.lo avoid selling the dealership property to me.

22. At a meeting with William Powell and Joe Chrzanowski, head of GM's
Motors Holding division, on August 28, 2008, Mr. Powell confirmed that GM would
invest to recapitalize the ECI dealership. I provided them a copy of GMAC’s July 31,
2009 demand letter for $800,000 (Exhibit C hereto). We discussed the need for GM to
provide ECI with sufficient funds to satisfy GMAC’s demand before the October 31
deadline. After passing a pre-investment audit by GM, GM advanced ECI only $500,000 '
on October 5,. 2008 under a pre-investment agreement, of which $270,825 was. paid to
GMAC, and the rest went towards paying other critical ECI obligation-s.

23.  The $500,000 was $300,000 less than the $800,000 capital injection
demanded by GMAC, and less than what GM indicated would be available in our August
28 meeting. In addition, when the closing papers were presented for my review on
October 3, two days before closing, GM demanded a personal guaranty which had not
been previously offered or discussed. I was under duress and felt I };ad no choice but to
sign it to make sure the $500,000 and the additional investment would be fuﬁdcd.

24. Shortly after the $500,000 was provided by GM, I spoke to Jim Madaras,
Portfolio Manager for Motors Holding at GM, about why the pre-investment amount was
less than the $800,000 previously discussed and agreed upon. At that time in October,
2008 GMAC was pressuring me to put more capital into the dealership, or else it would

shut the business down. When I spoke to Jim Madaras about GMAC’s demand, he said
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“hold GMAC off.” Mr. Madaras told me if we needed additional funding, "just make a
request.” Mr. Madaras retired from GM's Motors Holding division on October 31, 2008
and was replaced by Ruby Henderson.

25.  When I asked GM Motors Holding to expedite the investment money,
Ruby Henderson said they didn’t have the money and needed more time to close on the
$2.5 million investment. When I told her I needed the money — an additional $300,000
right away— to satisfy GMAC and stay in business, she said there was no more money
available at that time. The Pre-Investment Agrcemeﬁt indicated that Motors Holding
would not provide me with investment funds to enable me to pay $1.2 million cash down
payment required to purchase the dealership property from Argonaut Holdings. -
However, because GM understood this meant I couldn’t exercise my option to purchase
the land, GM/Motors Holding agreed to hold the rent to its current rate at $24,000 per |
month and not implement a rent escalation clause in the lease agreement.

26. Nevertheless, on May 1, 2009, I received a letter from GM’s attorneys
demanding $674,977 in delinquent rent based on a retroactive adjustment in addition to
the $24,000 monthly rent ECI had been paying going back to January 2007. See attached
Exhibit M. If the deal to purchase the dealership property had gone forward, the back
rent would have been forgiven as arranged by GM and agreed to by Argonaut Holdings.
See attached Exhibit N. But because the sale did not close due to Motors Holding not
funding the additional investment and GMAC refusing to finance the purchase,
GM/Argonaut Holdings proceeded with recalculating an escalation of ECI’s rent
backdated to J anuary 2007.

27. On December 5, 2008 I made a request to Ms. Henderson for $540,537
from Motors Holding to pay current and due expenses of $358,715 as well as $175,000 in

payroll and taxes due December 2008 and January 2009. She informed me a few days
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later that they didn’t have more money to loan, and my December 5 request for funds had
been denied by the investment committee.

28. At the end of October 2008, aftt:r William Powell retired as Vice-President
of Dealer & Industrial Affairs, ECI lost its only advocate at GM. GM abruptly ;toppcd
supporting ECI’s deal and began to work with GMAC to put me out of business. In
November 2008 Clarence Oliver, GM’s Director of Motors Holding Field Operations —
Public Companies & Strategic Investments, told me that several people at GM resented
my “going over their heads” to get support from William Powell on the land purchase
deal and Motors Holding funding and that 1 “didn’t go through the p-roper channels.” He
told me that with Wi‘lliam Powell gone, “there is no support for this deal.” In the weeks
that followed, GM sought to postpone the closing date on the Motors Holding investment
and would not permit an earlier closing in or-der to relieve heightened financial pressure
exerted by GMAC

29.  When GMAC suspended our floorplan on December 9, 2008, without
notice GM unilaterally froze ECI’s open account within two days, and refused to disburse
funds to ECI. The open account is the way GM pays ECI for dealer rebates, incentives,
warranty, and the like. Normally, the account is $20-30,000 at any given time, but
because GM froze the account at GMAC’s mere request within two business days, money
accumulated in the account that remained unavailable to ECI. Typically, it takes no more
than 10 days to resolve a problem with GM regarding a frozen account and to have the
account unfrozen. In this case, however, GM wrongfully refused to unfreeze the open
account and would not disburse funds to ECI without GMAC approval.

30.  In December 2008 I asked the Gl\ti regional dealer support manager, Rick
Sitek, to identify the person from GMAC who told GM to freeze ECI’s open account. He

asked me if | was recording the phone conversation. When I answered that the call was
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not being recorded, but that others were present in the room with me, Mr. Sitek abruptly
hung up the phone and never called back. As of July 2, 2009, there is still $261,254 in
the open account that GM controls and refuses to disburse to ECI.

31.  Inlate January, 2009 we requested that GM release $80,000 from the open
account to provide much needed working capital for the dealership. On February 3, 2009
Rick Sitek informed ECI by e-mail that “I found out that GMAC has invoked their
assignment on the accéunt, so the release of funds will be in a check that will be sent to

. GMAC.” GM provided the $80,000 check payable to ECI directly to GMAC at its
request and GMAC cashed our check without ECI’s participation or consent. During the
replevin hearing, Judge Lucas found this action unreasonable and ordered GMAC to pay
the $80,000 proceeds into the registry of the court, and later ordered the entire funds
disbursed to ECI.

GM Pulls Out of Investment

32. By letter dated January 23, 2009, attached hereto as Exhibit O, GM
provided wrtten noticc.that it refused to proceed with the $2.5 million investment in ECI
based on nondisclosure of “pending actions...as of the date of this Agreement,” claimed
as a breach of the October 9, 2008 pre-investment agreement. This was a pretext for
GM’s breach. There were only two “pending actions.” One was the GMAC action,
which has been extensively referenced above. The other was a very small, even routine,
clai_m known as the “Gardner” action, filed in Snohomish County Superior Court under
Case No. 08-2-07242-6 against ECI and Ford Motor Co. It involved a breach of warranty
claim by a customer who purchased a used Ford truck from ECI and believed that the
engine had a problem — of which problem ECI had no knowledge. Nevertheless, on its
own initiative ECI, though its attorneys, reported the Gardner action to GM'’s auditor,

Henry & Home, PLC, by letter dated December 1, 2008. GM never requested details



from ECI or its attorneys about the Gardner action. Ford Motor Co. was primarily liable
because the express warranty was Ford’s. ECI decided upon a nuisance-value settlement
of the Gardner claim for $3,000 in mediation and was dismissed from the case. In short,
the Gardner action was not a legitimate basis for GM to refuse to follow through on its
investment agreement with ECL

33.  The only other reason cited by GM for refusing to invest in ECI was the
mere filing of replevin action by GMAC in December 2008, which GM determined was
conclusive evidence that investment in ECI was not a “commercially reasonable business
investment,” although ECI passed two audits: the. first pre-investment audit by Motors
Holding (no irregularities found) and a second audit by an independent auditor/CPA,
chry Home, for Motors Holcﬁng for due diligence (no irregulanties found) and Judge
Lucas found that GMAC acted dishonestly and in bad faith to close ECI down. GM’s
decision not to proceed with the deal was made unilaterally without discussions with or
requests for information from ECI. Because GM assumed the good fa-ith veracity of each
and every allegation made by GMAC against ECI, and presumed every doubt against EC]
without a due diligence investigation, the facts indicate that GM and GMAC were
working together, conspiring in bad faith to close down ECI. Since GM relied on
GMAC’s actions, GMAC’s bad faith must also be imputed to GM. Not only did GM
refuse to invest further in ECI, in February 2009 GM demanded repayment of the
$500,000 investment made to ECI in October, 2009. Within weeks after ‘Judgc Lucas’s
ruling against GMAC on April 10, 2009, GM sent notice to ECI on May 14, 2009 of its
intention not to renew its contractual relationship with ECI beyond October 2010. By
continually siding with GMAC against ECI, despite express findings of bad faith by a

judge, GM has demonstrated its steadfast and unreasoning loyalty to its financial ally,
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GMAC, regardless of ECI’s proven track record of Chevrolet sales performance and trust
in GM. This is wrong and devastating to ECI, its employees, me and my family.

34.  GM tred to use the GMAC dispute as a pretext to avoid its commitment to
mvest $2.5 million in ECI. GM’s actions deprived me of the opportunity to-pursue other
options such as sale of the dealership to interested third parties. Although I had a valid
Sales and Service Agreement at the time, no disputes and had not expressed any desire to
sell the dealership, I was approached by one interested dealer who said he had discussed
purchasing my dealership with GM’s zone manager. This was a surpnise to me since I
had no interest in selling at the time. |

35.  Since GM’s decision to reject ECI as a dealer is tainted by bad faith (its
own as well as the judicially-established bad faith of GMAC), the Court should not allow
GM to reject ECI’s dealer contract. The Court is requested to require the assumption of
the ECI dealer contract and order the New GM to recognize ECI as a Chevrolet dealer on
an ongoing basis with terms as favorable as other renewed dealers permitted to sell cars
in the State of Washington under a Participation Agreement with terms and conditions
approved by the Washington State Attomney General. This is the only relief that fairly
restores the dealership rights that ECI enjoyed before the bad faiﬁl efforts of GMAC,
acting in concert with GM, to shut ECI down and put us out of business.

36. Even though Judge Lucas ruled in ECI’s favor on all issues and found
GMAC acted in bad faith, GM has furnished no vehicles to ECI since December 9, 2008,
the date when GMAC suspended ECI’s line of credit. Without claiming any default by
ECI and without prior notice or any opportunity to be heard, GM unilaterally prevented
ECI from ordering new vehicles in the computer order system and rescinded all existing
orders in the system. In this manner, GM acted in concert with GMAC to close our

business down by preventing us from ordering cars.

17



37.  GM is rejecting ECI’s contract as retaliation for standing up to GMAC’s
bad faith tactics and defeating their wrongful collection actions in litigation. Further
discovery by deposition and requests for production is likely to show that GMAC and
GM conspired to close down ECI and take away my dealership by improper means. .
GMAC would not have taken such aggressive action to shut down ECI, a Chevrolet
dealer for over 12 years, without the advance knowledge and consent, if not active
participation, of GM.

Sales Damageé by Bad Faith Actions of GM and GMAC

38. ECI sold 346 new vehicles and 608 used vehicles for calendar year 2008. ‘
In 2007, 531 new vehicles and 955 used vehicles were sold at ECI. After December 2008
until the present, ECI has financially suffered as a result of the wrongful actions of
GMAC in trying to shut ECI down.

39.  Even after Snohomish County Superior Court injunction was dissolved on
April 10, 2009, and ECI has not breached any agreement with GMAC or GM, GMAC
wrongfully refuses to return to ECI titles to vehicles that were not floorplanned by
GMAC. The titles to these vehicles represent approximately $270,000 in used vehicles
that are a liquid asset just iikf; cash to ECI because the vehjcles can be sold to wholesale
.or retail buyers at any time. Without those titles, ECI cannot sell the vehicles and GMAC
further squeezes the ECI dealership financially.

40.  Among our staff of 14 empldyecs, we have technicians who are qualified
to support the Chevrolet line make. At the peak of sales, ECI employed 80 persons.

Racial Discrimination

41. 1 have continuously stood up for dealer rights in the various associations I

belong to. I am a member of the National Association of Minority Automobile Dealers

(“NAMAD”), and was on the NAMAD Board of Directors from 2006-07. As an

18



African-American member and director, I have been an advocate for minorty dealers’
nights. | participated in promoting NAMAD’s 15% program, which tnes to obtain
commitments from major car manufacturers to increase the number of minonty owned
dealers to at léast 15 percent of all active dealers. Rick Wagoner, the President of GM at
the time, was asked by NAMAD to support the 15% program. On behalf of GM, he
refused to cormnmit to the 15% program.

Detrimental Effect of Contract Rejection if Granted

42.  Elimination of the line make — Chevrolet cars and trucks — will financially
damage the dealership to the extent that it must close all operations and let all employees
go. Since EClis a si.ngic point Chevrolet dealership and sells no other lines (GM denied
my requests to sell Cadillac or Mazda lines), there would be no cars to sell. 1 have
personally committed all my. resources to developing the ECI deélcrship at its present
location. The Chevrolet dealership is my main livelihood and source of income. Without
continuation of my dealership with GM, I will have no business to generate income with.
ECI's dealership is located in a viable market in Everett with customers located
.th.roughout Western Washington. In all likelihood, there will continue to be a Chevrolet
dealer in IEverctt. Since I have built up the Everett dealership for the past 12 and a half
years, and know tﬁc market here and have considerable good will in the community, I am
in the best position to operate the dealership going forward.

43.  The dealership and I enjoy an excellent reputation and the highest
goodwill in the community. If the Rejection Motion is granted, ECI’s Chevrolet business
will be destroyed, its customer good will lost, and employees let go.

44.  ECI costs GM nothing to continue as a dealer. Through its franchise
agreement with GM, ECI pays the total costs of operation, including but not hmited to:

inventory, parts, tools, salaries, and plant costs. There would be no benefit to the
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Debtors’ estate for GM to reject ECI’s contract. In fact, rejection would produce a
detriment to the debtor estates by eliminating the No. 2 leading seller of Chevrolet cars in
the Seattle-Everett area (200'?:)‘ GM sales will be harmed when ECI customers buy cars
from other manufacturers. At a time when GM 1is struggling to regain market share,
terminating a successful Chevrolet dealer who has the closest relationship with buyers 1s

self-defeating.

I declare under penalty of perjury under the laws of thc Statc of Washington that
the foregoing is true and correct.

SIGNED AND DATED this 27th day of July, 2009 at Kirkland, Washington.

—

Jo]‘.g’B. Reggans 111
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covenant of good faith and dealing to apply, you have to
apply it to an express terms of the contract.
So what's your view on that?

MR. BEAVER: The way they went about terminating
or suspending the line of credit, the demand letters that
were sent to all of the other lenders in the neighborhood
and in the region that GMAC contacted, telling the banks
to rescind, and in fact Everett Chevrolet never got those
lenders back. Does the Court understand what I'm talking
about?

THE COURT: Yes, I do, I totally do.

MR. BEAVER: That rescission, yes, and its
relationship with Everett Chevrolet over all.

THE COURT: Well, I can tell that you read my
decision, but still, I don't think you identified a
contract provision that you could argue that GMAC
violated.

SO ==

MR. BEAVER: I would just simply have to say,
your Honor, I did not read that requirement out of
Badgett.

THE COURT: Okay.

MR. BEAVER: 1In the context of what we have
going on in Badgett and the issue of standing on its

contractual rights.
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THE COURT: 1I think what it says in Badgett is
that -- I'11 just read the paragraph that I think is
relevant here. It says, "that there is in every contract
an implied duty of good faith and fair dealing. This duty
obligates the parties to cooperate with each other, so
eacﬁ may obtain ihe full benefit of performance. However
the duty of good faith does not extend to obligate a party
to accept a material change in the terms of its contract,
rather it requires only that the parties performance in
good faith the obligations imposed by their agreement.

MR. BEAVER: I don't get out of that, I did read
that, and I don't get out of that the requirement that you
must cite to a specific contractual term. What we have
here, and I think it applies to that quotation, is you
don't have a situation where the bank is simply standing
on its contractual rights. You have a -- we have a
situation where the bank is actively involved in
concealment of setting these false targets again, the
800,000, the personal guarantee and the assault on the
dealership's capital. But what's going on at this point
is they are looking to get Mr. Reggans on the hook so they
can get more money.

It doesn't have anything to do with the existing
contractual terms, it is seeking a change in the

contractual relationship.
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY
GMAC, a Delaware Corporation, No. 08-2-10683-5
Plaintiff, ANSWER, AFFIRMATIVE DEFENSES
AND COUNTERCLAIMS

VS.

EVERETT CHEVROLET, INC., a
Delaware Corporation; and JOHN
REGGANS and JANE DOE REGGANS
and their marital community,

Defendants.

COMES NOW Defendants Everett Chevrolet, Inc. (“Everett Chevrolet™), John
Reggans and Jane Doe Reggans and their marital community, and in answer to
Plaintiff’s Petition and Motion for Show Cause Hearing for Prejudgment Delivery to
Plaintiff, Defendants Everett Chevrolet and John Reggans reply as follows:

L ANSWER
1.1 Everett Chevrolet denies the gllegation that at the time GMAC initiated this

action, Everett Chevrolet was in default of its wholesale financing agreement.

ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
COUNTERCLAIMS - 1 s + McKENZIE, P.S.C.
16504 9™ AVENUE S E., SUITE 203
MiLL CREEK, WA 98012
(425) 7424545 Fax: (425) 7456060
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12 Everett Chevrolet denies that its actions caused a breach of the wholesale
floorplan agreements.

13 Ifa default occurred, any default was caused by GMAC’s bad faith and/or
interference with Everett Chevrolet’s business.

1.4 Everett Chevrolet denies owing the amoﬁnt asserted by GMAC, but admits
being a party to the financing agreement, that GMAC has a security interest, and admits
that GMAC has demanded full payment of the financing agreement.

1.5 Everett Chevrolet admits that it has not tendered payment in response to
GMAC’s demand for full acceleration and payment due to the acts of GMAC which
caused a breach of the wholesale floorplan agreements. ’

1.6 It is denied the Plaintiff has superior title or right to possession of the
personal property.

1.7 The Declaration of John Reggans in support of Defendant’s Response in
Opposition to Temporary Restraining Order and Motion to Dismiss, along with the
attached Exhibits to said Declaration, is hereinafter incorporated by reference.

1.8 The Defendants deny any and all allegations not specifically admitted

above. In addition, Defendants deny that Plaintiff is entitled to the relief sought.

II. AFFIRMATIVE DEFENSES

FURTHER ANSWERING Plaintiff’s Petition and Motion for Show Cause

Hearing for Prejudgment Delivery to Plaintiff by way of affirmative defenses, Everett

Chevrolet and John Reggans allege as follows:

ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
COUNTERCLAIMS - 2 + McKENZIE, P.S.C.
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2.1 Failure to State a Claim. Plaintiff’s Petition and Motion for Show Cause

Hearing for Prejudgment Delivery to Plaintiff fails to state a claim upon which relief can

be granted.

2.2 Denial of Liability. Jane Doe Reggans is not obligated to GMAC under

any of the wholesale floorplan agreements, she has no position of employment with
Everett Chevrolet, and she 1s not a corporate officer of Everett Chevrolet.

23 Assumption of Risk. Plaintiff’s alleged damage and injury was a result of

nsk and dangers voluntarily and knowingly assumed by the Plaintiff.  Plaintiff’s
assumption of the risk reduces any recovery by Plaintiff against Defendants in an action to
be established at trial.

24  Negligence. At the time and place alleged in Plaintiff’s Complaint, the
Plaintiff so carelessly and negligently conducted itself that it contributed directly and
proximately to its own alleged injuries and damages. Plaintiff’s contributory negligence

reduces any recovery against Defendants in an amount to be determined at trial.

2.5  Estoppel in Pais. Plaintiff is estopped from asserting that Defendants
breached the wholesale financing agreement because:
a) On or about December 10, 1996, Everett Chevrolet entered into a
floorplan agreement with General Motors Acceptance Corporation.
b) The floorplan agreement provided for the dealer financing of new
vehicles manufactured by General Motors for the purpose of supplying Everett

Chevrolet with new vehicle inventory and used vehicles for retail sales to the

public.
ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
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c) Attached hereto are true and correct copies of the following
documents which in part provide for the wholesale floorplan financing: Exhibit A
— Wholesale Security Agreement; Exhibit B — Amendment to Wholesale Security
Agreement; and Exhibit C — Agreement Amending the Wholesale Security
Agreement and Conditionally Authorizing the Sale of New Floorplan Vehicles on i
a Delayed Payment Privilege Basis.

d) On or before December 5, 2008, employees for GMAC arrived at

the dealership and demanded payment for 15 specified vehicles which GMAC
indicated had been sold and payment allegedly was due.

€) On or about December 5, 2008, tﬁc dealership determined that only
10 vehicles were due for payment to GMAC. GMAC subsequently agreed that
GMAC was in error and that the dealership’s determination that only 10 vehicles
were due for payment to GMAC by the dealership was correct.

f) During the moming of December -18, 2008, employees of GMAC
arrived at the dealership for the purpose of conducting a floorplan audit and the
audit was performed.

2) On or about December 18, 2008 at approximately 5:20 plm.,
employees of GMAC demanded payment in the amount of $206,000.00, but the
GMAC employees could not specify or identify any specific vehicle sales that

would justify the payment by the dealership to GMAC in the stated amount.

GMAC demanded that payment could only be submitted in the form of a certified

check.
ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
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h) Prior to GMAC making its demand of $206,000.00 on December
18, 2008, the dealership notified GMAC at approximately 5:15 p.m. that Everett
Chevrolet’s bank (U.S. Bank of Washington, Everett Branch) had closed due to a
Snow storm.

1) Everett Chevrolet was unable to submit a certified check to GMAC
because Everett Chevrolet’s bank had closed prior to GMAC making its demand of
$206,000.00 at approximately 5:20 p.m.

1) John Reggans discussed with the GMAC employees the unfair
demand for $206,000.00 which was submitted by GMAC without any
documentation or verification for the bill and GMAC’s employees agreed that their
demand was unfair to the dealership because there was no specific documentation
that would justify the payment of $206,000.00 to GMAC.

k) On or about December 19, 2008, GMAC employees arrived at the
dealership and notified said dealership that based upon the dealership’s failure to
pay the $206,806.18, GMAC demanded immediate payment of the new and used
vehicle inventory totaling $6,367,294.89. A true and correct copy of the demand
letter is attached hereto and marked Exhibit D.

)] The actions of GMAC as referred to in this pleading are believed to
have been committed in bad faith and in breach of the wholesale floorplan and

security agreement.

26  Defendant Everett Chevrolet would now suffer damages if Plaintiff were

allowed to pursue this action against Defendant for breach of the wholesale security

ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
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agreements, because Plaintiff in fact breached the wholesale security agreements thereby
causmg damage to the Defendants by the bad faith conduct of Plaintiff.

27  For the further purpose of preserving affirmative defenses pending
discovery and further evaluation of Plaintiff’s claims, Defendants also allege Plaintiff’s
claims are barred by affirmative defenses set forth in CR 8.

1. COUNTERCLAIMS

COME NOW Defendants Everett Chevrolet, John Reggans and Jane Doe
Reggans, and for Counterclaims against Plaintiff allege as follows:
3.1 Parties.

3.1.1 Everett Chevrolet, Inc. is a Delaware corporation authorized to do
business in the State of Washington. Everett Chevrolet has been an authorized Chevrolet
dealer since 1998.

3.1.2 John Reggans is an individual who is the President of Everett
Chevrolet, Inc. and operates said business sin Everett, Washington.

3.1.3 Jane Doe Reggans, also known as Carmen Reggans, is the wife of
John Reggans. However, she has no involvement with Everett Chevrolet, Inc.

3.14 GMAC is a Delaware corporation doing business in Snohomish
County, Washington.

32 Venue and Jurisdiction.
This Court has jurisdiction over the parties and the subject matter of this

litigation. Venue is proper under RCW 4.12.025.

ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
COUNTERCLAIMS - 6 + McKENZIE, P.S.C.
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3.3 First Cause of Action — Breach of Contract by Wrongful Acceleration
of Wholesale Financing Agreement.

Paragraphs 2.5(a) through 2.5(1) are incorporated by reference.

3.4 Second Cause of Action — Breach of Duty of Good Faith and Fair
Dealing.

Paragraphs 2.5(a) through 2.5(1) are incorporated by reference.

35 Third Cause of Action — Tortious Interference with Business
Expectancies.

3.5.1 Paragraphs 2.5(a) through 2.5(1) are incorporated by reference.

3.52 GMAC has damaged Everett Chevrolet’s business by submitting
notices to all of Everett Chevrolet’s retail financing banks demanding payment to be
directly forwarded to GMAC as opposed to the standard procedure of said retail financing
banks forwarding payment to Everett Chevrolet.

3.5.3 As a result of said financing institutions receiving the letters from
GMAC, said banks notified Everett Chevrolet to immediately cease forwarding retail
transactions to them for financing. Even after GMAC retracted said assignment letters, the
residual damage from the initial sending of said letter remains.

3.54 Asaresult of GMAC’s actions, the dealership was virtually unable
to sell any significant amount of vehicles necessary to maintain the normal operation of the
dealership and normal sales volume and has permanently damaged the dealership. The

dealership’s drastic decrease in sales volumes resulting in experienced sales staff and

ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATTSULLIVAN
COUNTERCLAIMS - 7 + McKENZIE, P.S.C.
16504 9™ AVENUE S E., SUITE 203
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managenal staff of the dealership terminating their employment which further financially
damaged the dealership.
3.6 Fourth Cause of Action — Abuse of Process.

Neither John Reggans nor his wife as referred to in this suit as Jane Doe
Reggans (Cannén Reggans) have any personal liability under the wholesale floorplan
agreements. Nevertheless, GMAC filed the Replevin action against John Reggans and
Jane Doe Reggans without having GMAC possessed any legal right to do so. Said
wrongful act committed by GMAC constitutes an abuse of process for which monetary
damages should be awarded.

IV. PRAYER FOR RELIEF

WHEREFORE, having fully answered Plaintiff’s Petition and Motion for Show
Cause Hearing for Prejudgment Delivery to Plaintiff, and having stated its causes of
action against Plaintiff; Everett Chevrolet, John Reggans and Jane Doe Reggans pray for
relief as follows:

4.1  Dismissal of GMAC’s claims with prejudice and without costs;

42  An award in favor of Everett Chevrolet and against GMAC for monetary
damages in an amount to be determined by the Court;

43 An award in favor of John Reggans and Jane Doe Reggans (Carmen

Reggans) and against GMAC for monetary damages in an amount to be determined by the

Court;

44  Anaward of attorneys’ fees and costs against GMAC as allowed by law to

the extent permitted by law;
ANSWER, AFFIRMATIVE DEFENSES AND MARSH MUNDORF PRATT SULLIVAN
COUNTERCLAIMS - 8 + McKENZIE, P.S.C.
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4.5  For leave to amend these pleadings to conform to evidence produced at
trial; and
4.6  For such other and further relief as this Court may deem just and equitable.

DATED this 18th day of February, 2009.

MARSH MUNDORF PRATT SULLIVAN
+ McKENZIE, P.S.C.

Z%Z/AW
Karl F. Hausfhann, WSBA #21006
Attorneys for Defendants

~ LT W

. Wheeler, Pennsylvania Bar No. 22443
Admitted Pro Hac Vice in Washington
Attorneys for Defendants

CERTIFICATE OF MAILING

I hereby certify that 1 caused the foregoing document to be served on the
following named persons on the date indicated below by mailing to said persons a true
copy thereof, contained in a sealed envelope, addressed to said persons at their last
known addresses indicated below:

Dianna Caley

ADORNO YOSS CALEY DEHKHODA
& QADRI

2340 130™ Avenue NE, #D-150

Bellevue, WA 98005

DATED: February 18, 2009.

Vo -
¥ \_/'I{f/;@{;x I!/ L‘/é’ﬁ

Diana S. Foss

SMChents\Everci Chevrolel, bcWAnswes, AST Def & Coumcrclaim (Wheeler) doc
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WHOLESALY SECURITY AGREEMENT

To: Gonersl Motoss Accepinnce Corporation (GMAC)

tn the courss of our business, we scquire new and ussd cors, trucks and chasals "V enictes”) trom menutacturen or distributors.
Wo desire you to finsncs the senuisition of such wabicles end 10 pay the manufacturers or distrivetors therefor.

We sgree upon dzmed to pay to GMAC the smount it sdvances or ls obligated o advance to the manuisrturer of diswitanor for
aseh vehicle with ingerest £l the rate per mnnum designsted by GMAG from time to time and 1han in foree under the GMAC Wholasale
Pish.

Wa alto sgree that 1o seoure collectively the peyment by us of the amounts of ) stivances ard obligatiem w sdvance meds Wy
CMAL to the menulscurey, distributot or other sellors, sad the interest due ihereon, GMACL i hereby gramted o security intorest In tha
vehicle: snd the procseds of sala thereo! {“'Collgierat’™ oc more fully described hecein.

Tha colieteral subject to this Wholesalo Securlty Agrsement is new vahicias held for sale or leass and used vehlcles sceuired from
manuiacturers or distributors snd held for sale or lease, and il vehicles ot Jike kings or type: now owred br hurestier sequlred from:

manutécturers, dittribliors or silers by way of replscoment, substhution, sddition or otherwlss, and all sdditiont and eccessivns theretd
ond all promeds of such vehickn, including insurance proceeds,

Owr possession of the vehicles shall be for the pupose of storing and 2xhibking same for retail szle in the eguler asure of
business. We shall kesp the vehickes brand new and we thall not use them llegalty, impropetly ot for re. GMAC sheli s 8l Time have
the right of access 80 and inspection of the vehsoias and the right to examine our bodks and recerds pertaining to tha wehicles.

We agree to Keep the vehicles free of all 1anes, llem and encumbrances, and @y sum of money thet may be paid by GMAC in
rélease OF diachorye thereo! shafl be pald 10 GMAC an demang a4 an sdditional pert of the obligetion asclred hereundsr . We shall not
morigage, pledga or loan the vehiclos and shall not transfer or otherwise dispose of them except as navt herelnaftat mDre particularty
provided. We thall execute In favor of GMAC any form of document which may be required for the amourtt scwantad 30 the
manutactursr, distributor or seller, and sthadl execute such sdditional documents a3 GMAC may st any 1ime request in cader te confirm er
perfect tithe o7 security in the vehicles, Exscution by us of any Instrument for tha smount pdvaresd shall be deemed avidence of our
obligation snd not pryment therafar, We authorize GMAC or any of Its officars or employes or soants to execuie such documents in our
tahelf and to supply any omitied information and correct peient &crort in any tdocument executsd by is. )

We understond that wo may se)l spd Ie2so the wehicles b1 retail in th ordinary course of husiness, We Turther ares thet e sach
vehicle Is sold, o7 leased, we will, feithtully ond promiptiy remit 1o you the smount you sdvanced or have become obligated to agvencs on
our bahalf to the manufecturer, distributor or seller, with intersst a1 the Jesignoted rate per snnum then in effect under tha GMAC
Wholetaln Plen. Tha GMAC Wholessle Plan is hareby intorporated by refsrence, *

BMAC s sarurity interest in the vehices shall attach 1o the 4ul) extent provided of pstmitied by law to the procoeds, in wheteyur

form, of ony retail sele or lease thetcof by us untl sudh procest: sre secountadd for 35 aforesaki, and o the procseds of sny other
theposition of said vehldes or any part thafgof.

In the event we dafault in peyment undes 2nd sccording 1o this sgreement, ot in dus parformance o complience wilh any of the
terms and conditlons hareof, or in the event of a proceeding in benkruptey, intolvency or raceivership instituted by or against us or pur
proparty, of In the event that GMAC deems itself insecure or seid vahicles ore in denger of misuse, Joss, ssizure or confiseation, GMAC
way teke immedigte possosion of sald vehicles, without demend or further notice and without legsl process; for the pLEpase snd in
Hfurtherence thereof, we shell, it GMAC ro requests, assemble 33id vehicles and raake thom svwilshle ro GRMAC at 4 rrscnsble conventent
piachd deslgagted by i, snd GMAC shsll heve the riohin. and we heraby suthorize and empower GMAC, 0 o upon Ehe premises,
wherever ssld vehitied may be snd remove seme, We shall pay 2l expentes and reimburse GMAC for 2ny expendliures, inchuding
reasongble atorney’s fees and legal expentes, in connestion with GIAAC’s onetise of sny of its 1ighm ond remedies under this Raresmont,

In the event of repossession of the vehitles by GMAC, then the rights end remedics applicable undsr the Unifoes Commaclel
Coda shall apply.

Any proyision Earsof prohibited by law shall ba inetfective 0 the exwat of such pronibition ssithout invalidsting the remaining
provigiom hereof.

IN WITNESS WHEREQF, sach of the parties has caused thie Agrement 1o te executed by iis duly suthorized representative this

1‘9 day of D"C‘ 191&.

Witness fast: q LU‘DD
h Evarett Chevrolet-Gen, Inc,
/7 Dela"t Mems

Accepred . B G}ﬂg _’_...
GENER TO T - oy
By [A{éy ? . : -%M(;ZZR _ M;i s te: A Precdent

Tto Avihansad Agont JELMWM#

res
GIAaC 17y
PR Inu DOk 19.80

Exhibit >



EXHIBIT B



* oy g
N Rt

TOoBBE 15:202 AL53558F

EVERE TTCHEV A
ABENDMENT 10 WHOLEGALE SECURSTY AGREEWENT

This sgmemert, sffective the date set torer Udiow, amends the Wholesals Sscutity Agraement deted
[Q 30 £ . 197 , executed by and berwean the undersigned deser (“Deslur”} and Genersl Motors
Accepisnce Corporation ("GMAC ™), snd eny cthar smendmer thersto [the “Wholesale Security Agreement”).

RECITALS

Wheraat, pursusnt te the terms and conditions of ths Wholesals Socurity Agreement, GMAC has egresd 1o
finance the purchese of new and used vahicles which the Dsaler acquires from manufscturers and distributors;
and :

Whoress, from tirme 1o time Dealor scquifes new ant used velicles from other sellers, including, without
étetlon, suctioreers. deplers, mercherms, customers, brokers, lzasing and remtel companies, and other
supphiers {ths "Sellere”) which vehicles Deater desires GMAC o Tinance {the “Other Vehiclas™.

Wherass, GMAC is wiling 10 finance Dealor’s acquisition of the “Other Vehicks®, pursuant to the terms and
-onditions of the Wholssale Securlty Agreement and this smendment thereto.

AGREEMENT
Now THEREFURE, In consideration vt tha premises, Desler and GMAC agree as follows:

11 The Wholesole Securlty Aareecment is hereby amendod so thet the word “vehicles” s used throughnut the
Wholeosle Security Agreemaent. sheit - in addition to the description conteined therein -- mean and clude
sl Othor Vzhicles which GMAC eclects to finance for Dezler from time 1o fime {the “Other Vshicle
Advances”}. ’

2) Upon reauest frum GMAC, Desler shad provide It with setistactory ovidence of the identity, ewnership,
valug. source, ststws, and other infermation corceming the Ozher Vehickes In connection with Other Vehicie
Advances, including compisyion of the GMAC Floor Plan Advice Farm IGMAC 178-1).

J) GMAC may deiver the procords Irom Other Vahivle Advances directly to Daaier o Sellers.

4) For sl iments and purpossd, the Wholesale Secusity Agreemers ramains in full force and affect, inciuding,
without fimitstion, thet

a)  Dseler pgrees upon demand to pay 16 GMAL the emount it advances or is obligoted 10 advance for sach
uf the Other Vehicles at a rate of intcrest per annum designated by $SMAC from tims te time 2nd then
fores; and ’

n)  Any and sil eredit lines provided by GMAC 10 Dasler are expressiy subject to the written werns of the
wholssele Securlty Agresment, Including this emendment, and we discretionary in that they msy be
meodifind, euspended or tarminated & GMAC's electlon; and

¢} To further secure all of the obiigations which Dealar now 91 hereafter owes to AMAC purguent wo the
Whaolenale Securty Agreemant, Daaler arants 10 GMAC & security interest il each of the Other \/ehicles

now ownad or hereatter acquirec by Dpoler, and sny and alb sdditions, replacemsms, zubstiutions anid
accessions pertaining thareto, end the pruoseds thereof.

- IN WITNESS WHEREOF, GMAC and Dealer have .::31..-33 this »arae'm_om 1o be execiited and delivered by its duly
[ -

suthorized reprosentativey sttective the JO  dey ot 1898,

Gensral bs Accept Cogboretion Everatt Chavrolst-Geo., Inc.

By: : [ e By: ﬂag . {1@“‘-“'*—--
Paul C. Stewert

Title:  Assistant Treasurer Tie: Mﬁ zw'l" _

AMAL Foony W-176A
[BME)
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AGREEMENT AMENDING THE WHOLESALE SECURITY
AGREEMENT AND CONDITIONALLY AUTHORIZING
THE SALE OF NEW FLOOR PLAN VEHICLES ON A

DELAYED PAYMENT PRIVILEGE BASBIS

AR _ EVERETTCHEV ' PAGE  BE

Thie Agreement ls made and cxecutad by end betwesn the undersigned desler (Dealer’) and General Molars Accaptance
Corporation ("GMAC" effective 1he date et forés balow

WHEREAS, Dealer previously, o stmuitaieous wiih the sxecution oi ‘his Agreethant, executed ans duivered 1o GMAC 4
Wholesple Sacurity Agreement, by which, among other things, () GMAC provides wholesale fioor plan financing of motor
vehicips for Dealer, and Dealer agreec to promptly pay to GMALC tia sclual amount financed, #8 sach such financed molor
vehlcie Is sold or leased by Dedler (the “Vehicle Amount Finanoed”); and (b) GMAC cansents lo Dealer sefling and lessIng such
financed moftor vehicles st retall In the vrdinary course of business (the "Routine Disposition of Vehicles"); anz

VIHEREAS, Osaler has requested the priviege of dalaying peyment of the Vehicke Amount Financed i the imited instances
whero such tinanced motor vehides aro sold by Dealer o 8 purchaser ‘or whom botn Dealer and GMAC have egreed lo e
dolayed payment perlod (the "Dateyed Payment Privilege”); and

WHEREAS, Dealer ond GMAC may have previously exactited an Agresment tor ihe Delayad Payment Privilege for New Fioor
Plen Units, which the parties hereby Inlend be superseded by this Agreement for alj such transactions ariging on or afier the
etloctive date hereot, and .

WHEREAS, Daalar and GMAC desire and intene herelby 1o redain, in Tull foree and efiect, the valldity. enlorceabilty and relative
prionily of GMAC's securty interest In any and sl such financed mator vehkiles as are sold or laased by Deaie: pursuant to thy
Delayed Payment Privilege, notwithstanding GMAC's prioi consent to the Routine Dispasitior: of Vehides, unless and untit
GMAC 1ecehves the Vehids Amount F:nanced undar the terme ens condiions as horainafter set forth.

NOW, THEREFORE, in conakieration of the premisas, the converants herein set forth, arx! for other good and valueble
congideration, the sufliciency and rezsipt of which is hereby scknowladged, Dealer and GMAC heteby agree as folows;

1. The storemsntioned Wholesale Securty Agreeniemt and any end aii documents, plans, Instruments cr agreements
13lating, modtylng, subttituting Of anendani thereto, executed between Dealer and GMAC are hereby amaendad In fonm and
subsiance by insentinp therein the toilowmn( language as a separate and cistnut paragraph:

“Notwithstanding anything contsines hareln to the conicary, Dealer (6., we) agrees thal GMAC's security iterest In
any end all vehicles oid of ieased, mare than one Vehicle per individual transaction, 1o & custamer. and in which
the full payment tereof by cash or on 8 préperly pedectec retall Instayment comtract or other sesuiity agroenen
basis = not made contenporaneous with the dellvery of such Vehitles by Dealer (ihe *Ueiayed Fayment Vehiclen™.
zhall remain In full forte and efiect In such Delayed Payment Vehicles and shall not ba rallaquishad. tortinguished,
relemsed or teiminated bs a conseguence of such sals or 1elease unless and Ul the customet makes paymner
therefore direchly to GMAC or jointly to Dealer and GMAC, Moreover, Dealnr Is expressly prohiblted and shall not
have any express, Implled or appersni authority to aeli, iease, transter o1 otherwlse dispose of any Delayed
Poyment Vehicles unlass and untll the express writtsn permission of GMAC Is first obtained, and then such
authority shall be, in each and wvery Ingisnce, limited 16 the terms and congitions of sush parmisslon; i being
funther agreed thet the terms o this paragraph shall not-be attered, modified, supplemenied, quplified, walved o:
amendec by reason of any agreement (unkess in writing executed by Dea'sr and GMAQC). or by the course of
perlonmance, course of deaiing, or usage of trads by Dealer and GMAC, of sithat of them,

2. Any previawsly executec Apreement o the Deleyed Paymant Priviiege for New Floot,Plan Unitz betwepn Desier anc
GMAC Is supersaded by the terms and condtiians of this Agreemen far all Dl Priviiegd ions arising on
SR s 000 &y T . : yad Paymen! Privilega iransactions arising of

3. Dealer shali aoviso GMAC of sach and every petential transaction in which Dealer requests GMAC to grant ihe
Delayed Payment Privilege. end the perioc of tima for which the Delsyed Payment Priviloge Is being requestea. Such requass
shall be made of GMAG In writing and on a form of the type and Kind provided by GMAC from Brme 32 tima, GMAC s consanl, If
any, 10 e reques! must be obizined priot to the sele, leass, transter or delivery of any vehicles proposed by Dealer 1o be
disposed by the Delayed Paymant Privilaga (the "Delayad Payment Priviiege Vehicles™). =

4. GMAC’s consart to the Desler's raquest tor digposition of Delayed Payment Privi Vehlcks shall be burthpr subiec:
and contingent upon the fobewing addwional te:me and conditions;  ~ Hege Ve e o

{a) BMAC mey, in its sole snd exclusive discretlon limit the number of Vehia .
_ . : m cles, amoum outstanding and terms 8N
conditions for which the Doloyed Fayment Privilege Is roquested by Dealer, ?
ib) G_W!C my, in i1s sole and exclusivs discrelion withdraw, cencel, o suspend the Delayed Payment Priviiegn &l
anytive and for aay reason uoon a lerl-day sgvance writlen notice nnd immaoim=ly if Deales Is in defauit of any
agreement which Deater has with GMAC, provided, however, thal such withdrawal, zancefialion or auspension shar
no sffect the righis, Interests and duties under this Agreement psor fiereto.

Eviild ¢



PP 4l o L B R bl | | QUo3nase ™ ENVERE | 1CHEY

e} Deslor shall complste, exetute aﬁdebua: 1o GMAC, immadiately upoy the mﬁ' Dedzysd Paymeni Priviege
*Jehicies, a form of the type and kind provided by GMAC irom 1ma [0 tne the "Dekvery Scheduls”).

(d) Deaiar sha)l immedialely pay GMAC the Vehicie Avoant Finenced upon the earlest of (1) demand by GMAC; or (i}
recalpt ol the amount dihe Fom the dispasition of esch of the Delayed Faymenl Privilege Viehickes; ot fiii) he
“Pyurchasar Payment Dale” set forth on tho eppiiceble Deivery Suhadufe

[e} Dealer shall abtalp from the persen acquiricg the Delaysd Peyment Privikegs Yohicle a duly authorizad and execuded
sokriowledgament rom the Purchaser confirming that the fermv: of aale incluoe the coninuation of GMAC's security
Interest in the Delayed Payment Privilege Vehicles. The scknowledgemant shall be in witing and on a form of the
type end kind provided by GMAC tom time tc dme, which shall te deliversd to GLAC prior to any sale, lessw,
wsnstar or dbhvary of ary Daklyed Poyrnert Privilegs Vehicle 1o such pefson (the 'A.clmoﬂedgsnm of Purchaser’).

1) s grant and exeralse of the Delsyvd Paymen! Pmllega by Dealer shadl in no way mh'omh relegse or twmvnalva
GMAC's 3acurity misrest in the Delayed Payment Pivilege Vehicies uhless and untll the contitions describad in the
amending paragiaph set forth i paragraph 1 of this Agreement and the aloresaid Acknowledgerent of Purchaser
sre fisl “uiilled, which shah than and thsreaker continue i the protesds thereol,

3. GMAC shall have no duty or obligetion fo examine, revinw or oonsider the croditworthiness of any proposad or uctual
vustsmer of Desler tor which Dealst GMAC's tonten to ths Dalayed Payment Pivilage and any cuch examination.
review i1 considaration by GMAS shal e for iz sole and exclusive use and purposes; the Dealer expressty agroeing thid upy
tacep! of rollarice on such imiarmetion from 3MAC would bs gratulfous Bnd unreasonable, reapactively,

8. Denler's obilgatiori lo pay GMAG for the Mehicle Amouni Financed shall be absolyse, unconditionsl end primary,
notwithstanding ‘a) SMAC consenting Lo the Delaysd Paymert Priviiene; or (b) default in the Jpaymant or acquisition ferms by
free customar of #1e Daaler for Delayed Payment Privilege Vehictes, or that of any of customar’a surety, guaranter, ca-obligor or
tender; o (¢} rejection or revocation of acceptance of any Deleyed Payment Privilaps Vehicles by suoh customer; or (d} the
acceptancy by BMAC of any asulgnment of procseds from sny Detayod Payment Priviags Vehidles; provided, however, thai
nothing In this paragraph 8 is intended 1o permit payrment to GMAC of any moré than the grester of i} e Vebiils Amounts
Financed or (1)) the value of GMAL's security Interest in ihe Delayad Payrent Priviiege Vehicks.

7. Upon demand by GMAC, Deslor shall provide GMAC with an assignmert of all dgre, itle and Imerest of the Dealer in
and to the accounis, bontradt fghts, sale procedds of any other interest Daaler may then of therealler have In e Delaved
Peyment Privilege Vehicie. Seid essignment shall be for the purpuse of sdditichal securlly only and shall be on a form o the
",rpemd kind provided by GMALC from time 12 tima.

B. GMAC may 1ake such scthens as it deems eppropriele 1t Rbsure and enforee comypdlence with this Agreement,

Inciuding requesting, for audll purposaes, veriksation from Dealer's custemers the fac! of defivery, passession, snd amount, date

“and circumsiancas of payment of any Deleyec Paymernt Privilepe Vehicles, and the notification to sppropriale parsons of any
2etunty interésd, assignmant or other dah'l In fhe Ledayed Paymerst Priviege Vehicles of GMAC.

fn wiinerss Wherenf e parihs hereto erecule s sgreement the__/ & day of ec 1074 .
" ~— Ewaratd Chavreiak= e b A
GENERSA mo:_s COREBY AN ORPORATION {Dealor's Name)
4"/ Mﬁ( ' . By . - n‘m-r*—"—'-
'(.S-Jz fﬂé‘-d" he R’c’-r?cf-ea\+

(Tithe) ¥ ) Tie)
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GMAC FINANCIAL SERVICES

5208 Tennyson Parkway. Suite 120
Plano; TX 75024
800-343-4541 Ext. 2050

-SENT‘ VIA FEDERAL EXPRESS AND EMAIL TO JOHNR@EVCHEV.COM
December 19, 2008

Everett Chevrolet, Inc.
Mr. Johin ‘Reggans
7300 E\rcrgmen Way
Everett, WA 98203

Re: Everett Chevrolet, Inc.
NOTICE OFDEFAULT
DEMAND FOR PAYMENT
Dcar Mr. Reggans:

You are hereby notified that Everett Chevrolet; Inc. (“Dcalersh:p ") i5in default under its wholesale financing
-agreements-with GMAC for failure to pay GMAC $206,806. 18 for vehicles upon their sale orJease.

As ‘a result, GMAC hereby demands that the Dealership immediately remit payment of all ameunts owed to
'GMAC under its wholesale credit line, curvently in the following amounts:

(A) Principal Amount of Vehicles Financed by GMAC $ 5,602.460.32
(includes the $206,806.18)
(B) Tnterest Charges through November 30, 2008 $ 26.834.57
(C} Revolving Line of Credit Principal Balance 3 7338.000.00
TO’I‘J;L AMOUNT PEMANDED $ 6,367,294.89

This demand for payment is made without prejudice to any other amonnts now or hereafter owing by the
Dealership to GMAC, including, without limitation, interest accruing from and after the date of this letter, and
obligations arising under the GMAC Wholesale Plan.

If the Dealership fails to make. payment as demanded, GMAC may take possession of all. Dealership properly
in which it has a security interest, including, witheut limitation, all of the motor vebicles financed by GMAC
for the Dealership. In this respect, the Dealership may be asked to assemble and present for retaking: by
GMAC such collateral. GMAC reserves the right to exercise any other remedy it may have pursuant to law or
contract.

Director Comrnemal Lending
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'SUPERIOR COURT OF WASHINGTON
FOR SNOHOMISH COUNTY

GMAC, a Delaware corporation, ) No. 08-2-10683-5
) :
Plaintiff, ) EVERETT CHEVROLET'S ANSWER
) AFFIRMATIVE DEFENSES AND
Vs. ) COUNTERCLAIMS
)

EVERETT CHEVROLET, INC,, a Delaware )
corporation; and JOHN REGGANS and JANE )
DOE REGGANS and their marital community, )

)

Defendants. )

COME NOW Defendants, and each of them, by and through their counsel of record and

in Answer to Plaintiff’'s Amended Complaint against Everett Chevrolet, Inc., allege as follows:
I. PARTIES

1. In Answer to Paragraph 1, Defendants Admit that GM.AC was at all relevant
times a Delaware corporation qualified to do business in Snohomish County, Washington, and
that GMAC was formerly known as, and was the successor in interest to, General Motors
Acceptance Corporation, a Delaware corporation. Defendants are without knowledge or
information sufficient to form a belief as to the truth or falsity of the remaining allegations in
Paragraph 1 and, therefore, Deny the same.

2 In Answer to Paragraph 2, Defendants Admit that Everett Chevrolet, Inc. (“ECI”)
is qualified to do business in Snohomish County, Washington and that ECI was located at 730

Evergreen Way, Everett, Washington 98203. Defendants Deny the remaining allegation of
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Paragraph 2. By way of further Answer, Defendants allege that ECI no longer does business in
the State of Washington as it has been shut down and driven out of business by wrongful the
actions of GMAC together with the actions of others affiliated with GMAC.

11. JURISDICTION AND VENUE

3. Defendants Admit that jurisdiction and venue are proper in Snohomish County,
but Deny the remaining allegation of said Paragraph 3.

III. FACTS

4. In Answer to Paragraph 4, Defendants Admit that GMAC provided ECI with
wholesale floorplan financing and a revolving line of credit, and that over the years GMAC
provided ECI with substantial financing under the floorplan and revolving line of credit.
Defendants Deny the remaining allegations of said Paragraph 4. By way of further Answer,
Defendants allege that the referenced floorplan financing agreement and the line of credit
agreement are the best evidence of their terms and speak for themselves. Defendants Deny the
remaining allegation of said Paragraph 4.

5. In Answer to Paragraph 5, Defendants Admit to granting GMAC a security
interest pursuant to the terms of various agreements including a Wholesale Security Agreement,
Amendment to Wholesale Security Agreement, and Agreement Amending the Wholesale
Security Agreement and Conditionally authorizing the Sale of New Floorplan Vehicles on a
Delayed Payment Privilege Basis. These agreements are the best evidence of their terms and
speak for themselves. Defendants Deny the remaining allegations of said Paragraph 5.

6. In Answer to Paragraph 6, Defendants allege that the floorplan financing
documents are the best evidence of their terms and speak for them selves. By way of further
Answer Defendants Deny the remaining allegations of said Paragraph 6.

7. In Answer to Paragraph 7, Defendants Admit that in late 2007 GMAC increasedl
ECI’s revolving line of credit from a credit limit of $500,000.00 to $800,000.00, and that in early

2008 ECI reported monthly operating losses. Defendants further Admit that in or about July
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2008, GMAC demanded that ECI’s principal, John Reggans, make a target cash injection of
$800,000.00 into ECI as additional capital and sign a personal guarantee or face the suspension
and/or termination of GMAC’s financing. By way of further Answer, Defendants allege that
when the offer/demand for the target injection was made in July 2008, it was a not a valid offer |
that would result in staving off the suspehsion and/or termination of GMAC’s financing.
Defendants Deny the remaining allegations of said paragraph 7.

8. In Answer to Paragraph 8, Defendants Admit that its April 2008 financial
statement showed a loss of $163,042 year to date and that it had incurred monthly operating
losses. Defendants Deny the remaining allegation of said Paragraph 8.

9. In Answer to Paragraph 9, Defendants Admit that in mid to late December 2008,
GMAC first suspended and the next day terminated its financing of ECI and immediately
demanded payment. Defendants Deny the remaining allegations of said Paragraph 9. By way of
further answer, Defendants allege that any default was the direct result of and caused by
GMAC’s bad faith, fraud, misrepresentation, tortious interference with ECI’s business relations,
and unfair business practices.

10.  In Answer to Paragraph 10, Defendants Admit that GMAC made a demand for
payment upon ECI and Deny the remaining allegations of said Paragraph 10.

11.  In Answer to Paragraph 11, Defendants Deny the same. By way of further
answer, Defendants allege that any default was the direct result of and caused by GMAC’s bad
faith, fraud, misrepresentation, tortious interference with ECI’s business relations, and unfair
business practices.

12.  In Answer to Paragraph 12, Defendants Admit that GMAC has discontinued
lending to ECI, has demanded payment from ECI, and has demanded possession of collateral.
Defendants Deny the remaining allegations of said Paragraph 12. By way of further answer,
Defendants allege that GMAC’s action were a wrongful working capital assault on ECI designed

to manufacture a default, to destroy ECI, and to drive ECI out of business.
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13.  In Answer to Paragraph 13, Defendants Deny the same.

14.  In Answer to Paragraph 14, Defendants Deny the same.

15.  In Answer to Paragraph 15, Defendants Deny the same.

IV. FIRST CAUSE OF ACTION: BREACH OF CONTRACT

16. In Answer to Paragraph 16, Defendants re-allege and incorporate herein their
answers to Paragraphs 1 through 15 above.

17. In Answer to Paragraph 17, Defendants Admit that it entered into a wholesale
floorplan financing agreement, but Deny the remaining allegations of said Paragraph 17.

18. In Answer to Paragraph 18, Defendants allege that the wholesale floorplan
financing contract is the best evidence of its terms and speaks for itself and, therefore, Denies the
allegations of said Paragraph 18.

19. In Answer to Paragraph 19, Defendants Admit that GMAC has made a demand
for payment, has terminated it financing relationship with ECI, has demanded to take possession
of collateral and that ECI has not tendered payment in response to GMAC’s demand for
payment. Defendants Deny the remaining allegations of said Paragraph 19.

20. In Answer to Pa;lfagraph 20, Defendants Deny the same.

21. In Answer to Paragraph 21, Defendants Deny the same.

22. In Answer to Paragraph 22, Defendants Admit to entering into a wholesale
floorplan financing agreement. By way of further answer, Defendants allege that the
contract/agreement is the best evidence of its terms and speaks for itself. Defendants are without
knowledge or information sufficient to form a belief as to the truth or falsity of the remaining

allegations of said Paragraph 22 and, therefore, Deny the same.

V. SECOND CAUSE OF ACTION: ENFORCEMENT OF SECURITY INTEREST AND
REPLEVIN

23.  In Answer to Paragraph 23, Defendants re-allege and incorporate herein their

answers to Paragraphs 1 through 22 above.
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24. In Answer to Paragraph 24, Defendants Admit to granting GMAC a security
interest through a financing agreement, and that the financing agreement is the best evidence of
its terms and speaks for itself. Defendants, therefore, Deny the remaining allegations of said
paragraph 24.

25. In Answer to Paragraph 25, Defendants Deny the same.

26. In Answer to Paragraph 26, Defendants allege that they call for a legal conclusion
to which an Answer is not required. To the extent that an Answer is required, Defendants Deny
the same.

VI. THIRD CAUSE OF ACTION: PROMISSORY ESTOPPEL

27.  In Answer to Paragraph 27, Defendants re-allege and incorporate herein their
answers to Paragraphs 1 through 26 above.

28.  In Answer to Paragraph 28, Defendants Deny the same.

29.  In Answer to Paragraph 29, Defendants Deny the same.

30. In Answer to Paragraph 30, Defendants Deny the same.

31.  In Answer to Paragraph 31, Defendants Deny the same.

VII. FdURTH CAUSE OF ACTION: UNJUST ENRICHMENT

32.  In Answer to Paragraph 32, Defendants re-allege and incorporate herein their
answers to Paragraphs 1 through 31 above.

33.  In Answer to Paragraph 33, Defendants Admit the same.

34. In Answer to Paragraph 34, Defendants Deny the same.

35.  In Answer to Paragraph 35, Defendants Deny the same.

AFFIRMATIVE DEFENSES
I Plaintiff’s claims are barred by its prior breach of the covenant of good faith and

fair dealing under both the common law and UCC.

2. Plaintiff’s claims are barred in whole or in part by the doctrine of estoppel in pais.
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3 Plaintiff’s claims are barred in whole or in part by its own Fraud, negligent
misrepresentation, tortious interference and/or unfair business practices.

4. Plaintiff’s damages, if any, were caused solely or contributed to by its own lack of
performance, misconduct and/or negligence or lack of performance, including but not limited to
the plaintiff’s breach of a contract.

% Plaintiff has failed to mitigate its damages.

6. The amount of damages, if any, must be reduced by set-offs based on the
counterclaims alleged below.

COUNTERCLAIMS

1. On or about December 10, 1996, ECI entered into a floorplan agreement with
General Motors Acceptance Corporation.

2. The floorplan agreement provided for dealer financing of new vehicles
manufactured by General Motors for the purpose of supplying ECI with new vehicle inventory
and used vehicles for retail sales to the public.

3. Attached hereto and incorporated herein by reference as Exhibit A are true and
correct copies of documents which constitute, in part, the wholesale floorplan financing
agreement: Wholesale Security Agreement, Amendment to Wholesale Security Agreement, and
Agreement Amending the Wholesale Security Agreement and Conditionally Authorizing the Sale
of New Floorplan Vehicles on a Delayed Payment Privilege Basis.

4. ECI with Mr. Reggans as president has been profitable every year from 1996 to
2006.. During the late 1990s, ECI averaged new car sales of 70 vehicles per month from 1996 to
1999.

3 In 1999, ECI received a working capital loan in the amount of $500,000.00 from
GMAC and repaid it within 5 years. ECI had a revolving line of credit with GMAC since as
early as 1999 with terms of payment of interest only. In 2008 GMAC unilaterally demanded

principal reduction payments of $10,000.00 per month plus interest. In 2007 ECI requested an
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expansion of ECI’s revolving line of credit with GMAC from $500,000.00 to $800,000.00
through Jerry Vick—GMAC’s branch manager. The expansion of the revolving line of credit
was granted.

6. At the end of 2007, ECI requested that GMAC help finance the purchase of the
real estate that ECI leased from a wholly owned subsidiary of General Motors Corporation
known as Argonaut. This real estate purchase was critical to ECI’s profitability as it was about to
face a substantial increase in its lease payments of approximately 50%. ECI made it clear that
the purchase and sale needed to close by December 31, 2007. GMAC failed to respond to the
request until May 2008 with its refusal to finance. The declination was communicated verbally
and not in writing. GMAC’s stated reason for declining to finance the real estate purchase was
ECI’s lack of positive cash flow notwithstanding that GMAC had recently increased ECI’s
revolving line of credit and that the collateral for the real estate financing was extremely valuable
property along High\;\ray 99 in Everett. GMAC’s stated reason for declining to finance was false
and denied ECI the opportunity to pursue other opportunities in a timely manner.

7. On June 10, 2008, GMAC through Jerry Vick, met with ECI during which GMAC
requested Mr. Reggans personal guarantee. Mr. Reggans refused to give a personal guarantee.

8. On July 31, 2008, some 50 days later, Mr. Vick wrote a letter purportedly
recounting the topic discussed during the June 10, 2008 meeting. In this letter Mr. Vick stated
that because of ECI’s operating losses for the first quarter of 2008, GMAC required that ECI
obtain an $800,000.00 cash injection or capital contribution, that Mr. Reggans give his personal
guarantee and that ECI continue to make prompt and faithful payments. GMAC set a deadline of
October 31, 2008 for the cash injection and personal guarantee. GMAC further stated that if the
cash injection did not occur and if Mr. Reggans failed to give his personal guarantee, then
GMAC would suspend or terminate ECI’s wholesale credit lines. Additional terms were added
as conditions for continuing the wholesale credit lines including a $500 per audit charge, change

to the revolving line of credit terms setting a principal reduction payment of $10,000.00 per
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month. No deadline date was discussed during the June 10" meeting and was first mentioned in
the July 31 letter—approximately 50 days after the June meeting. The delay between the June
and the end of July letter misled ECI and deprived Mr. Reggans from making the maximum use
of his time, by misleading him, by manipulating information, by withholding information, and by
resting on a stated reservation of GMAC rights.

9. Notwithstanding the stated October 31, 2008 deadline, that deadline and the
conditions necessary to maintain the wholesale credit lines were no longer valid at the time they
were made in July 2008. This fact was withheld from ECI.

10. During the June to August 2008 time frame GMAC was engaged in a detailed
financial analysis of ECI’s business yet failed to disclose this fact to ECI. GMAC knew that ECI
could not meet GMAC’s manufactured goals and false targets. GMAC set targets without
rational justification. The July 31* letter and its requirements were false targets designed to
create the bases for an ECI default. This conduct was designed by GMAC to undertake an
assault on ECI’s working capital and to manufacture a default, and to drive ECI out of business
while knowing that Motor’s Holding was prepared to invest $2.5 million in ECI.

11.  GMAC knew that the either target injection of $800,000.00 could not be met, or
even if it were met it would not bring ECI into compliance with the undisclosed 3 to 1 debt
equity ration established during the sophisticated financial analyses of ECI that GMAC was
undertaking.

12. GMAC informed ECI that it needed to sell more cars to meet GMAC’s goals, that
ECI needed to reduce inventory, and required the payment of the $500 audit charge, the $10,000
per mouth principal reduction, and suspended ECI’s revolving line of credit and increased the
interest rate from Libor plus 300 basis points to Libor plus 600 basis points. In addition, GMAC

required a $170,000 inventory reduction charge, a charge that had no basis in ECI’s contract with

GMAC.
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13. In early November 2008, ECI requested that GMAC floor or finance
unencumbered new and used vehicles. GMAC refused this request. Then in December 2008,
GMAC allowed flooring after its audits revealed that ECI was out of trust and its floorplan had
been suspended. This action was contrary to GMAC’s own rules and policies that no flooring
F would be allowed after a floorplan has been suspended. This conduct in December allowed
GMAC to obtain more of ECI’s assets and at the same time harmed ECI by moving him closer to
a manufactured default.

14.  In December, GMAC arbitrarily imposed on ECI a three-day remit rule for
payments of the floorplan. This conduct forced ECI to fund the GMAC floorplan payment out of
working capital rather than out of the sales proceeds from cars.

15.  On October 16, 2008, GMAC unilaterally suspended its obligation to make credit
line advances to ECI and raised the interest rate on outstanding advances. GMAC threatened that
it would terminate ECI’s credit line and would demand full payment of the credit line of
$778,000.00 by November 25, 2008.

16.  On November 8, 2008, GMAC threatened that unless Mr. Reggans give his
personal guarantee and obtain a capital injection of $300,000.00 by November 30, 2008, GMAC
would suspend or terminate ECI’s credit lines.

17.  On December 8, ECI was not in default and was not past due on any of its
obligations. Nonetheless, GMAC suspended ECI’s flooring plan. GMAC notified General
Motors to “remit to GMAC all accounts owed to [ECI].” Also in December GMAC notified
ECDPs retail financing banks similarly demanding payment be made directly to GMAC as
opposed to ECI with result that ECI was no longer permitted to forward retail sales transactions
to the banks for financing.

18.  On or about December 15, 2008, GMAC terminated ECI’s flooring plan and gave

ECI three months to find a new lender and to pay back the approximately $6.3 million GMAC
credit line.
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19.  On December 19 2008 GMAC declared ECI in default and demanded full
payment of the flooringplan, a sum in the approximate amount of $6.3 million, and threatened to
take possession of all ECI assets subject to the GMAC security agreement. On December 31,
2008, GMAC filed a replevin action falsely claiming that ECI was out of trust for failing to pay
GMAC an estimated $206,000.00 for vehicles sold or leased.

20.  On or before December S, 2008, employees from GMAC arrived at ECI’s place of
business and demanded payment for 15 specified vehicles which GMAC claimed had been sold
and that payment for the sales allegedly was due.

21. On or about December 5, 2008, ECI determined that GMAC was entitled to
payment for only 10 vehicles. GMAC agreed subsequently that it had been in error and agreed
that it was entitled to payment for only 10 vehicles as asserted by ECL.

22.  On the morning of December 13, 2008, GMAC employees arrived at ECI’s place
of business to conduct a floorplan audit and completed said floorplan audit.

23.  On or about December 18, 2008 shortly after 5:00 p.m. ECI notified GMAC that
ECI’s bank (U.S. Bank of Washington) had closed its offices due to an unusual snow storm in
the Puget Sound region.

24.  On the same day shortly after 5:15 p.m. in the midst of snow storm GMAC
employees arrived at ECI’s place of business and demanded payment from ECI in the amount of
$206,000.00 in certified funds. The GMAC employees could neither specify nor identify the
vehicle sales that would justify ECI’s payment of the $206,000 to GMAC.

25.  ECI was unable to obtain certified funds as its bank had closed for the day prior to
receiving the demand from GMAC.

26.  ECI’s principal, John Reggans, discussed with the GMAC employee(s) making
the demand the unfair nature of the demand in that it was made without documentation or
verification of any kind. The GMAC employee(s) agreed that the demand was unfair and

without specific documentation sufficient to justify the payment of the $206,000.00 demand.
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27. On or about the morning of the next day, December 19, 2008, GMAC employees
arrived at ECI’s place of business and notified ECI that because of the failure to pay $206,806.18
the day before, GMAC demanded the immediate payment of the new and used vehicle inventory
in a total amount of $6,367,294.89. A true and correct copy of the demand letter is appended
hereto as Exhibit B and is incorporated herein by reference.

BREACH OF CONTRACT AND THE COVENANT OF GOOD FAITH AND FAIR
DEALING

28.  Defendants reallege Paragraphs 1-27 of these counterclaims as though fuily set
forth herein.

29. The actions of GMAC are believed to be and are, therefore, alleged to be
deceptive, wrongful, in bad faith and in breach of the wholesale floorplan and security
agreement.

30.  The conduct of GMAC in failing to disclose relevant information such as the debt
to equity ratio and other aspects of GMAC’s sophisticated financial analysis of ECI created a
false target and misled ECIL.

31.  GMAC withheld relevant and material information on its true targets and metrics,
while at the same time pushed ECI to achieve false targets and deliberately depriving ECI of the

working capital needed to reach the stated targets set by GMAC all-in-all leading ECI to act in a

‘way that was beneficial to GMAC yet detrimental to ECI contrary to GMAC’s duty of good faith

and fair dealing.
32.  Such conduct amounts to a breach of contract
33. Asa direct and proximate result of GMAC’s actions ECI has been damaged in an
amount to be proven at trial but believed to be in excess of $7 million.
UNFAIR BUSINESS PRACTICES

34.  Defendants reallege Paragraphs 1-33 of these counterclaims as though fully set

forth herein.
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35. GMAC’s actions are believed to be and, therefore, are alleged to be unfair,
deceptive, fraudulent, wrongful, in bad faith, and constitute unfair business practices under RCW
Chapter 19.86 and otherwise.

36. As a direct and proximate result of GMAC’s actions ECI has been damaged in an
amount to be proven at trial, but believed to be in excess of $7 million.

CIVIL CONSPIRACY

37.  Defendants reallege Paragraphs 1-36 of tHcsc counterclaims as though fully set
forth herein.

38. Together with Jerry Vick, Michelle Smith, General Motors Corporation and others
GMAC combined to and conspired to make an assault on ECI’s working capital, drive ECI out of
business and otherwise breach its contracts with ECI and tortuously interfere with ECI’s
contracts with others and its business expectancies.

39.  The conduct of GMAC in combining with others without disclosure of relevant
information contrary to GMAC’s duty of good faith and fair dealing amounts to an unlawful civil
conspiracy.

40.  ECI has been, and continues to be, directly and proximately damaged by GMAC’s
actions constituting civil conspiracy in an amount to be proven at trial, but believed to be in
excess of $7 million.

TORTIOUS INTERFERENCE

41.  Defendants reallege Paragraphs 1-40 of these counterclaims as though fully set
forth herein.

42.  ECI had existing valid contracts and expectancies with its financing banks and
General Motors (including the pending investment by General Motors of $2.5 million). GMAC
had knowledge of these contracts, relationships and expectancies. GMAC intentionally

interfered with those contractual relationships and expectancies inducing or causing termination
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of those relationships. GMAC intcrfer.ed with those relationships and expectancies for an
improper purpose and used improper means.

43.  ECI has been damaged in its business by GMAC’s submission of notices to all of
ECI’s retail financing banks and General Motors Corporation demanding payment to be directly
forwarded to GMAC as opposed to the standard procedure of said retail financing banks and
General Motors in forwarding payments to ECI.

FRAUD AND/OR NEGLIGENT MISREPRESENTATION

44.  Defendants reallege Paragraphs 1-43 of these counterclaims as though fully set
forth herein.

45. GMAC’s conduct in failing to disclose relevant and material facts to ECI
throughout the period June 2008 through December 2008 constitutes a representation or
misrepresentation the falsity of which was known by GMAC. The failure to disclose was
intentionally or negligently designed by GMAC to induce ECI’s reliance and subsequent
conduct. ECI, in fact reasonably relied on the representations or misrepresentations to its
detriment and damage. GMAC’s conduct in failing to disclose constitutes Fraud and/or negligent
misrepresentation.

46. As a direct and proximate result of AGMAC’s fraud and/or negligent

misrepresentation ECI has been damaged in an amount to be proven at trial, but believed to be in

-excess of $7 million.

WHEREFORE, having fully Answered Plaintiff’s Complaint and having set forth
Counterclaims against Plaintiff, Defendants pray for judgment against Plaintiff as follows:

l. For judgment dismissing Plaintiff’s Complaint.

2, For damages against Plaintiff in an amount to be proven at trial, but believed to be

in excess of $7 million.

3. For an award of costs and disbursements herein.
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4. For an award of attorney’s fees.

5. For such other and further relief as the court deems just and equitable.
DATED this 2'2 #Aiay of November, 2011.

GRAHAM & DUNN PC

By !

Jeffrey A. Blavey| WSBA# 16091
Email: jbeayer@grahamdunn.com
Attorneys foLEverett Chevrolet, Inc.
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AGREEMENY AMENDING THE WHOLESALE SECURITY
AGREEMENT AND CONDITIONALLY AUTHORIZING
THE SALE OF NEW FLOOR PLAN VEHICLES ON A
DELAYED PAYMENT PRIVILEGE BABIE

This Agreaman ls made and d by end batwesa tho undersigned desler (Dooler’} ang Gsneral Molars Actapiance
Comoration GMAC') efterive the dale aed fort balow. !

., Desler praviously, O stmuttalieous wiih the execition of this Agreemant, executed 3nd dalivered to GMAC z
mmssswr}':v Ryrumm;. by which, among other things, [n) GMAC provides wholesale fiotr plsa inancing of motor
vehicios for Dealér, and Deaker agrees to prompdly pay lo G tHa sclual amovnt finanoed, #8 6ach such financed motor
vehicie |5 s0id or tensed by Desller )tm “Vghicte Amount Faanted’): and (b) GMAC consenls 1o Dealer asfiing and leating such
fitancad moior kahices of retel in the ordinary course of budlness (the *Routine Cisposliion of Vehiclkes'); ans

WHEREAS, Dester has requested the priviege of dalaying peyment of thé Veticle Amount Financed i the Bmited inslances
whoro such finsncad ruotor vehkdes aro eold by.Deblar ko & purahaset 10 whom botn Dealer and GMAC have egreed lo g
delayed payment padod (the “De'syed Payment Privilepe”); nd .

VHEREAS, Dsslor and GMAC mey haye proviously executed bn Agisement Jof the Delayed Paymen Priviiege fof New Fioor
m':n Units, which the perilgs berm:gv Intend be dem%mb«ﬂmnmmm aiging on or after the
efloctive dato hereot, and . . :

'WHEREARS, Deadsr snd GMAG deaire and intend heraboy to retain, in [l force end efiect, the valldty, enlorosablity and relstiva

priortly of CBMAC™S Eacurity inisrest in. any and all such financed motor vehicles as are told of leesed by Doaler pursuant to the
Delsyad Payment Pivilege, nodwithslanding GMAC' prioe consent fo he Rouline Dispositor: of Vahicles, unfess and unti
GMAGC receives the Vighide Amount Finanped under (he terme end conditions ks hersinalter sui forth. .

NOW, THERSFORE, in consideration of the premises, the convenants herein sel forth, and for other good and valuebie
conaideration, the suflialency and rezeipt of which Js hereby scknawiadged, Doslar and GMAL heteby sgree us folows,

1, THe slorementioned Wholssake Beourlty Agreement and any and all ddcuments, plans, laslrumenis ©f pgreements
1slating, modiying, subtttuing of ansndant hareto, executvd butween Dealsr'snd GMAC &re haleby 4mondsd ki form ahd
substance by hisertin {hareir the tollowing language as & aepamate end distnol paragrph: .

Notwitistanding afything contsined hereln b the conirary, Dealer fle., 'we) eprees thel GMAC's Socurity interest In
any mnd 8ll vahicles boid of leasad, mars than one Vehicle per Indhvidual transactlon, to & ouslomer, antd in which
mm;pwmmmnmdbynwofmagwwpﬁd retnl Instaamont cohtract or othe! seyilly agroenon.
betts i not made conternporandous with the delivery of such Viehicks by Uenler (ihe “Tolayed Pryment Vehicles™),
pHal remain In full forcd ond eftpct In suoh Delayed Paymsnt Vehicles and phell pot ba reilaguichdd, bingisho <,
relemsad Or teiminkted 25 & cohydguEnce of such Fule of 1elorso uniess and UMl the customer makes payinerY.
therertors directly to GMAC of jointly 1o Dealer and GMAG, Moteover, Dealer Is expressly ed ond shal nol
have By express, implisd or epparsnt authorlty tb sell, lease, transfer of otherwke dispese of any Delayed
Poymont Vehloles unlass and untll the wxpress wiinen permission of GMAC Is firsl obtal and guth
authomy ahal ba, In each and wvery Ineigncs, lnited 10 the terms and condtiiohs of suoh permission; R Yelng
further agipod tht the ferme of this paregraph shall nol be Ritered, modied, med, cueitied, walved o:
amended by reason o sny agreement (uniess In witing .oweoutsd by Dea'sr and & by the course of
periormahce, course of deaing, or vsage of rade by Dealer and GMAC, ¢f eithet of them. - '

2. Any previouly executed Apresment Tor the Delayad Payment Privibgo for Net Floof,Plan Untis betwepn Dester ang
GMAC Is supertaded by the torms and consiians of thls Agresmant for sit Delayed Payment Privilegd wansaotions arising on
or after tho Mmmhmd . .

i

:

g

3, Dwaler shail auvisp GNIAC of each and every V) tanspotion 4n which Dealer requasts GMAC to grant the
Delayed Paymant , ard the peried of tme for 1t Delayed Psyment Privilege tv being requesten. Such requast
shall be rade of GMAG in wiiting ang on & form of the type and Knd provided by GMAC tram Eime 10 Umres, GMAC s consant, 1f
any, to 1he request must be obisined print to the ssie, leass, trinufix or dslivery of any vehicles proposed by Deater to He
dizposed by the Detayed Paymant Privilega (the "Delayad Paymant Privilye Vehicles®).

4, GMAC's copent to he Dealer's raquest for disposition of Delayed PWI Privilege Vehickes ehall be turiher subject
and confinpént Upon the folewing adational tesms and condhions; . ’

(a) GMAC may, In its sole and exciusive discrefion finil Ihe number of Vettisles, smoum cutstanding and tecmis ana
oontitions for which the Deloyed Paymen Privitage I roquested by Dealer,

) GMAS sy, In Jts sole and exclusive discrelion wiihdrzw, cantel or tuspend the Delayed Payment Pitvilege a1
andiree and for any feason LpoN a lenday savante wrilten notice nnd immodimely If Dealer s in default of any
agreamen which Dealer has with GMAC; provided, however, that such wihdrawal, cenoaffailon or suspenslon shal
not sffect the fghis, imerests and duties under this Agreemant pfor therelo.

Evhilis I

BE

. E—— — e — a4 — - i i
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(&} Deslor shall compiste, oxecute alll dehver 1o GIMAC, immadiately upt e asw& Delayed Peyment Priviepe

Vehicios, 8 B¢ of the type and Wnd provided by GMAG bom 1img, to thno (ha *Dekvery Schadile’).

. [d] Dealer shall mmediacly pay GMAC the vehkle Amourd Finanoed upon the earied of n gemand by GWAC; of (1) -

recolpt of the amiount die rom tha disposition of eech of the Deleyed Paymeni anlaga- Vehiohes: o1 [ill) the
*Purchasor Paymond Dalg” set forth on the sppicoble Dulhery Schadule.

{8} Ooultl shail chtaln rom the persen acquiriag the Dalayad Peymant Piviiegs Vishicto 8 duly suthorized and execubud
trom the Purchaser conf thet (he terms of sals incluus thy: continualion of GMAC's keturity
hmﬂhmcbsla-pd Payment Privitage Veticles, Tha -chwmmmﬂbzhwm #nd on a torn of the
type and King provided! by GMAC from tme to time, which shall be delvirad to GIAAC prior to any sale, leess,
vanstur or 0akuary of any Deldyed Payment Priviioge Vehide to such person (the " Auewar!:cnwﬂ of Purchasar’).

'[i)‘mtWHNWd!!thG‘IWPirmeﬂm%ggmwmhmm? L X

GMACY: ancurity iniarest in the Delayed Paymeit Piviage unlsas and untll the contiitions testribad in tha
smending poragratih sl forth i poragreph 1 of this Agresmont and the aforessld Adcnowisdgement of Purchassr
Bre firgl fuliled, which Ghad shen and thuruakter contipue in the prooseds thergot,

5, GMAC shall have no duly or dbfigation jo examine, review or conalder the mdﬂwnrdm of any proposed or sotual
vuetemer of Dealer tor which Dealsr GMAC's -comsoant to the Detayed Paymont PIMNE end any suoh exemination,
sdview o consideration by GMAS shedf be for s sole end exclusive uss pnd purpoaes; the mwammwy

ook of reliance on such inforthation from BMAQ would be gratultous and urveanonable,

8. Dbalet's oblijution io pa “Ai?wbl;o ﬁ\n{;ﬁc Amopm I'hmce‘:} shali buhaté-:!v,m. u::m&lwmwuwy
noitheterding 1o 00 Payment wge; or {U) defoult o meguisttion ferms by
mmmdr‘%ommmmamwmmm that of any of mmuﬁwn:l# Jarantor, sg-oliinor or
m«ﬁmmumqudmmwad?wmm %Ndubymhmhnwor{d}m
ammwmoda Rapigtnent of pro MM&?WPM Hug:'{oﬂdm: vidod, however, that
nothing b Wlhhw”pmnwmm MAC o any imora han the greatwr of mwahm.nu
Fhmc-adw{lmho“hdam‘umrkthusmhmmapwwwm

Upan demand by GMAC, Desior shall provids GAAO with an assignment of all right, titte BAd rtarst of the Deater |

ammmwm@ 86?1!:.mpmurmymrmwnmnwmmumnummmDa*.ayau
Paymeny Privilegs Vehials, m:ﬁummmmolmﬂmmmywmumamwm
wmdmwwGthmmm

5. GMAC may take such actlons aé it 6eems zppwpﬂm It RBSUME AN enoron comyilarce with this Agrw:nmt.
nchuting 1 o1 audh plrposes, verkcation from Dealer's custtmsts the fast of delivery, possession, srd amount, date

~and mofmmmiwwwwadrwmumvmmmmwWmamduq

aetunly Infarns, asﬁgnmmtm other da!m in e Delayad Paymend Priviege Vehitles of @
I, winects Whirenf 1o puriies hereto ook e Bg nme___ /0~ dwyor cc. 1974
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GMAT FINANCIAL SERVICES
' 5208 Tennysorn Parksway, Suite 120
Plano, TX 75024
800-343-4541 Ext. 2050

SENT V1A FEDERAL EXPRESS AND EMATL TO JOHNR@EVCHEV.COM
December 19, 2008

Everett Chevrolet, Inc.
Mr. John Reggans
7300 Evergreen Way
Everett, WA 93203

Re: Everett Chevrolet, Inc.
NOTICE OF DEFAULT .
DEMAND FOR PAYMENT
Dear Mr. Reggans:

You are hereby notified ihat Everett Chevrolet, Inc. (“Dealecship”) is in default under its wholesale financing

-agreements with GMAC for failure to pay @MAC $206;806.L8- for vehicles upon their sale or lease.

As a result, GMAC hereby demandsthat'thé Dealértiip ithsrediately femit payment of all amelnts owed to
GMAC under its wholesale credit line, cumently m. the followjng amourits:

(A) Principal Amount of Vehicles Fi.nanceci by GMAC -3 5.602.460.32
(Includes the $206,806.18)
(B) Interest Charges through November 30, 2008 h) 26.834.57
(C) Revolving Li-m: of Credit Principal Balance 3 738.000.00 )
TOTAL AMOUNT DEMANDED s 6,367,294.89

This demand for payment is made without prejudice 1o any other amounts now or hereafter owing by the
Dealership 10 GMAC, including, without limitation, interest accruing from and afier the date of this letter, and
aobligatious anising under the GMAC Wholesale Plan. :

If the Dealership fails 10 make payment as dernaoded, GMAC may take possession of all Dealership property
in which it has a security interest, including, without limitation, all of the motor vehicles financed by GMAC
for the Dealership. In this respect, the Dealérship may be asked to assemble and present for retaking by
GMAC such collateral. GMAC reserves the right to exercise any other remedy it may have pursuant to law or
contract.
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Hearing Date: December 16, 2001
Hearing Time: 1:00 p.m.

RECEjvgp

R 7

SUPERIOR COURT OF WASHINGTON

FOR SNOHOMISH COUNTY
GMAC, a Delaware corporation, No. 08-2-10683-5
Plaintiff, EVERETT CHEVROLET'S OPPOSITION
TO MOTION FOR SUMMARY
Vs. JUDGMENT

)
)
)
)
)
EVERETT CHEVROLET, INC., a Delaware )
corporation; and JOHN REGGANS and JANE )
DOE REGGANS and their marital community, )
)
)

Defendants.

I. INTRODUCTION

This is not the first time the issues raised in Plaintiff’s Motion for Summary Judgment have
been before this court. At a minimum, the same issues were before Hon. Eric Z. Lucas back on
March 17, 2009 on the first day of the 3-week replevin show cause hearing and again on April 10,
2009 (the last day of the hearing). Judge Lucas consistently held in this case that the duty of good
faith and fair dealing governed the parties’ dealings with each other: “The law hasl not yet
acknowledged a general requirement of full disclosure of all relevant facts in all business
relationships. However, it is clear from these cases that the duty to disclose relevant information to a

contractual party can arise as a result of the transaction itself within the parties’ general obligation to

deal in good faith.” Liebergesell v. Evans, 93 Wn.2d 881, 893 (1980) (cited and quoted by Judge

Lucas in his oral ruling following trial April 10, 2009, Verbatim Report of Proceedings pages 17-18.)

EVERETT CHEVROLET'S OPPOSITION GRAHAM & DUNN rc
TO MOTION FOR SUMMARY Pier 70, 2801 Alaskan Way ~ Suite 300
JUDGMENT --1 Seattle, Washington 98121-1128

(206) 624-8300/ Fax: (206) 340-9599
md3949-1673200.doc
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Judge Lucas found that the conduct of GMAC constituted bad faith and a breach of the implied
covenant of good faith and fair dealing in violation of the UCC and common law. April 10, 2009
Verbatim Report of Proceedings, page 18. At its worst, GMAC’s conduct amounts to fraudulent
concealment designed to commit an assault against ECI’s capital and drive ECI out of business, and
at best a tortious interference with ECI’s contracts and business expectancies neither or which
GMAC was privileged to do. And either of which constitutes bad faith.

Attempting to avoid the consequences of extreme bad faith, GMAC has painted an
incomplete and inaccurate picture regarding the underlying facts and the specific claims decided by
the trial court. GMAC treats this complex bad faith case as a simple demand note case by focusing
attention only on part of the contract instead of reading together all of its provisions, including its
default contingencies. The Wholesale Security Agreement is neither a demand note nor a negoiiable
instrument under the UCC. It is without question that under Washington common law and our
provisions of the UCC, GMAC had a duty to act in good faith :m performing or enforcing a contract.
GMAC went well beyond that. It manipulated information, acted dishonestly, assaulted the dealer's
working capital, and manufactured a default in order to shut down Everett Chevrolet’s business.
Verbatim Report of Proceedings, April 10,, 2009, pages 11-13, 17-19.

GMAC cannot circumvent its duty of good faith by relying upon demand note cases like
Allied, where its bad faith conduct was designed to prevent the dealer's performance and trigger
default. Moreover, it cannot rely on an expansion of Badgett to relieve GMAC of its good faith
duties in this setting.

GMAC's claims cannot be viewed in a vacuum and without regard to equitable principles of
estoppel, fraud, duress, and coercion. GMAC's acts of bad faith and concealment caused EC to
sustain major financial damages.

II. STANDARD FOR GRANTING SUMMARY JUDGMENT
Summary judgment should be granted if there is no genuine issue as to any material fact

and the moving party is entitled to judgment as a matter of law. CR 56(c). The purpose of

EVERETT CHEVROLET'S OPPOSITION GRAHAM & DUNN rc
TO MOTION FOR SUMMARY Pies 70, 2801 Alaskan Way ~ Suite 300
JUDGMENT --2 Seattle, Washington 98121-1128
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summary judgment is to avoid a useless trial where there is no issue of material fact. LaPlante v.
State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975). “The facts and all reasonable inferences
therefrom must be considered in the light most favorable to the nonmoving party.” Baum v.
Burrington, 119 Wn. App 36, 79 P.3d 456 (2003), Cox v. Malcolm, 60 Wn.App. 894, 897, 808
P.2d 758 (1992). Initially, the burden is on the moving party to show that there is no genuine
issue of material fact and that she is entitled to a judgment as a matter of law. It is only where
the moving party meets this burden that the burden shifts to the non-moving party to show that
there is a genuine issue of material fact. “Contract interpretation is normally a question of fact
for the fact finder.” Spradlin Rock Products, Inc. v. Public Utility District No.1 of Grays Harbor
County, 2001 WL 5161848 (Wn. App. Div. 2 2011)(citing Berg v. Hudeman, 115 Wn.2d 67,
663, 801 P.2d 222 (1990)).

III. ARGUMENT AND ANALYSIS

A. GMAC Breached its Duty of Good Faith Under the Uniform Commercial
Code and Common Law

The cornerstone of this case is GMAC's duty to act in good faith in the performance and
enforcement of the financing agreements between the parties. Under common law and the UCC,
the duty of god faith permeates every aspect of the contractual relationship.

1. Good Faith Duties Apply to the Performance and Enforcement of
the Contract Between GMAC and ECI

Under our common Jaw there is an implied duty of good faith and fair dealing in every contract
which imposes upon the parties a duty to cooperate with each other so that each may obtain the
full benefit of performance. Metropolitan Park Dist. of Tacoma v. Griffith, 106 Wn.2d 425, 437,
723 P.2d 1093 t]986); Lonsdale v. Chesterfield, 99 Wn.2d 353, 357, 662 P.2d 385 (1983); Miller
v. Othello Packers, Inc., 67 Wn.2d 842,844,410 P.2d 33 (1966). Our pattern jury instruction

recognizes this imposition:

A duty of good faith and fair dealing is implied in every contract. This duty requires
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the parties to cooperate with each other so that each may obtain the full benefit of
performance. However, this duty does not require a party to accept a material change
in the terms of [his] [her] [its] contract.

WPI 302.11 Implied Duty of Good Faith and Fair Dealing. The comments to this instruction
recognize the prohibition of interfering with another parties’ performance and the requirement
that the “parties perform in good faith the the obligations imposed by their agreement.” 6A
WAPAC WPI1302.11.

The Uniform Commercial Code imposes an obligation of good faith in the performance
or enforcement of every contract or duty. RCW 62A.1-203." Good faith is defined as "honesty in
fact in the conduct of the transaction concerned." RCW 62A.1-201(19).> The Washington
Supreme Court declared that the requirement of good faith is the single most important concept
intertwined throughout the UCC. Schroeder v. Fageol Motors, Inc., 86 Wn.2d 256, 262,544 P.2d
20 (1975).

Good faith is a basic obligation that is required in the performance and enforcement of all
agreements or duties under the Uniform Commercial Code.” The good faith obligation arises by
law.and may not be disclaimed even by express agreement of the parties. RCW 62A.1-102(3).

The principle of good faith functions to protect the contractual expectations of the parties to a

' RCW 62A.1-203 states: "Every contract or duty within this Title imposes an obligation of good faith in its
performance or enforcement."

? Under Articles 3 and 9 of the UCC, "good faith" also means honesty in fact and the observance of reasonable
commercial standards of fair dealing. See RCW 62A.3-103(a)(4); RCW 62A.9A-102(a)(43).

} See RCW 62A.1-203 comment (1994): "This section sets forth a basic principle running throughout this Act... that
in commercial transactions good faith is required in the performance and enforcement of all agreements or duties.
Particular applications of this general principle appear in specific provisions of the Act such as the option to
accelerate at will (§ 1-208) ... The concept, however, is broader than any of these illustrations and applies generally,
as stated in this section, to the performance or enforcement of every contract or duty.
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contract when one of them exercises discretion in the performance of its obligations.*

Judge Lucas found, under the totality of the circumslances, that GMAC’s conduct
constituted bad faith, including GMAC actions intended to mislead EC and force the dealership
out of business, Verbatim Repot of Proceedings (“VR”), April 10, 2009, pages 17-19. GMAC's
bad faith conduct interfered with the dealership's ability to perform contractual obligations to
GMAC and others. GMAC was required to exercise good faith and act in a commercially
reasonable manner. See, RCW 62A.9-102(43).° |

Under Liebergesell v. Evans, 93 Wn.2d 881, 613 P.2d 1170 (1980), GMAC was required
to disclose relevant facts to ECI within its general obligation to deal in good faith. VR page
18:11-16. GMAC's failure to disclose material facts constituted a breach of the implied duty of
good faith and fair dealing. VR 18: 17- VR 19: 11. GMAC withheld information concerning its
true targets, while at the samé time pressuring ECI to achieve stated targets by increasing sales,

but depriving EC of the working capital needed to reach the targets. VR 18:23-VR 19:3; 22:10-

13; 15-19.
The trial court's reliance on Liebergesell, although not exclusive, related to GMAC's bad

faith conduct as a whole and not limited to any single act. VR 20:16-17. GMAC did not conduct

itself honestly, had a hidden agenda with a goal to shut down the dealership, and manufactured a

* See Burton, Good Faith Performance of a Contract Within Article 2 of the Uniform Commercial Code, 67 lowa L.
Rev. 1,20-21 (1981).

* Professor Summers identifies several categories of bad faith in contract performance, including evasion of the spirit
of the deal, abuse of a power to specify terms, abuse of a power to determine compliance, and interference with or
failure to cooperate in the other party's performance. See: Summers, "Good Faith" in General Contract Law and the
Sales Provisions of the Uniform Commercial Code”, 54 Va. L. Rev. 195,232-43 (1968). GMAC evaded the spirit of
the financing agreement by providing false targets and manufacturing a default by the dealer. GMAC imposed

financing requirements that were not contained in the contract, arbitrarily determined compliance, and interfered with
ECT's business.

EVERETT CHEVROLET'S OPPOSITION GRAHAM & DUNN rc
TO MOTION FOR SUMMARY Pier 70, 2801 Alaskan Way ~ Suite 300
JUDGMENT -- 5 Seattle, Washington 981211128

(206) 624-8300/ Fax: (206) 340-9599
m43949-1673200.doc




Nl -- T T = T B

10
11
12
13

14
15
16
17
18
19
20
21
22
23

25
26

default. VR 20:8-19. GMAC did not have a contractual right to shut down the dealership and put
ECI out of business. VR 20:18-19.

Thus, the conduct complain of does not deal solely with GMAC’s decision or judgment
to call on the loan or in its making a demand. Acceleration of EC's floor plan obligation was
only part of the conduct constituting bad faith. In any event, default accelerations are subject to
good faith duties under RCW 62A.1-208; Brown v Avemco, 603 F.2d 1367 (9th Cir. 1979).°* An
'at will' acceleration clause can only be exercised based on a good faith belief of payment or
performance being impaired. RCW 62A.1-208."

2. Good Faith Duties Apply to GMAC's Collection and Repossession
Actions Under Article 9 of the UCC

The financing agreement bétween GMAC and EC falls within the scope of Article 9.
UCC §9-109 emphasizes that all security interests, "regardless of form," are included in the basic
scope of Article 9. See White and Summers, Uniform Commercial Code, Practitioner Treatise
Series (5th and 6th Ed. 2000) The enforcement of security interests and default remedies are
governed by Article 9.

GMAC asserted a security interest in EC's assets and attempted to repossess vehicles by

replevin. GMAC argues, however, its actions to force a default, enforce the security interest, and

® In Brown v Avemco, the Ninth Circuit Court of Appeals held that the UCC imposes a good faith requirement on the
exercise of default provisions, such as due-on-sale clauses. The option to foreclose or accelerate following a specific

default may be exercised only if the lender has a good faith belief that the loan is insecure. Brown v Avemco, 603
F.2d at 1375.

7 RCW 62A.1-203 also limits opportunities to accelerate following breach of the default provision to circumstances

in which the secured creditor honestly believes that default impairs the prospects for payment or performance by the
debtor.
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repossess vehicles are not governed by Article 9 because the contract is a demand note. GMAC
disregards the nature of the default contingencies that are applicable to repossession in the
contact. GMAC's disclaimer of any duty to exercise good faith directly conflicts with the good
faith duties governing secured creditors under Article 9 and UCC §1-203.

Principles of good faith underlie the entire Uniform Commercial Code, including the
provisions of Article 9. Central Soya Company, Inc. v S.S. Bundric, 137 Ga.App. 63, 222 S.E.
852 (1975). A secured creditor's lack of good faith can alter the rights or priorities which would
otherwise be determined by Article 9 provisions. Thompson v United States, 408 F.2d 1075 (8th
Cir. 1969); Lane v. John Deere Co., 767 S.W.2d 138 (Tenn. 1989) (good faith limitation under
VCC § 1-208 bars a creditor from using acceleration as a means of abuse).

Bad faith conduct can prevent a secured creditor from exercising collection rights under
Article 9 or render the creditor .liable for damages. Limor Diamonds, Inc., v. D 'Oro by
Christopher Michael, Inc., 558 F.Supp. 709 (S.D.N.Y. 1983) (interest of secured creditor acting
in bad faith in seizing collateral would be subordinated to seller's unperfected interest); Mitchell
v. Ford Motor Credit Company, 688 P.2d 42 (Okla. 1984) (creditor's gross negligence
accompanied by bad faith supported a conversion claim for wrongful repossession of collateral).

It is undeniable that GMAC's rights and remedies as a secured creditor, including
repossession of vehicles, are subject to good faith duties under Article 9. GMAC violated its

duty of good faith by manipulating ECI and setting up a default to trigger collection and

enforcement actions.
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3. The KMC and Reid Cases Are Persuasive Authority Supporting a
Duty of Good Faith Under the UCC and Common Law

While treating this case as a simple demand note collection, GMAC has ignored well-
reasoned cases supporting a conclusion that GMAC is obligated to act in good faith in its
dealings with ECI.

In KMC. Co., Inc. v Irving Trust Co., 757 F.2d 752 (6th Cir 1985), the Sixth Circuit
Court of Appeals held that, despite a demand provision in the loan agreement, Irving Trust had a
good faith obligation to notify KMC before it discontinued funding a line of credit. Id at 759.
The court rejected Irving Trust's argument that a good faith notice requirement was inconsistent
with its rights to repayment on demand. Citing the Ninth Circuit case of Brown v. Avemco, KMC
held that a demand provision, like a general insecurity or specific default clause, is subject to a
good faith standard of reasonableness and faimess. Jd at 759.

A similar decision was reached by the First Circuit Court of Appeals in Reid v Key Bank
a/Southern Maine, Inc., 821 F.2d 9 (5th Cir. 1987), where a credit line was terminated without an
attempt to negotiate with the borrower. The District Court affirmed the jury's finding that the
lender had not acted in good faith. The Court of Appeals upheld an a;ivard of compensatory
damages to the borrower due to the lender's viol ;tion of the credit agreement, discrimination, and
failure to comply with Article 9 of the UCC.

The Reid court held that even though the note contained a demand provision and the
security agreement contained default provisions, the agreement could not be terminated "at the
whim of the parties”. /d. at 14. Rather, the right of termination or acceleration was subject to the

duty of good faith under VCC §1-203. /d. at 14-15. The loan documents defeated neither the
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legal obligation nor the reasonable expectation that the contract be performed in good faith. /d.
at 14.

While not cited in its motion here, Solar Motors, Inc. v First National Bank of Chadron,
545 N.W.2d 714 (Neb. 1996), has been pivotal to GMAC’s past arguments and ECI expects that
the case may be raised in Reply. Solar Motors is a rarely cited Nebraska case where the court
ignored the acceleration clause and just assumed that the floor plgn note was a demand note.? In
view of the Solar court's misinterpretation of the contract, its statement that KMC and Reid
represent a minority view is flawed. More importantly, GMAC went much further than making a
demand for payment by adopting a culture of deception and by engaging in the pattern of
chicanery.

KMC and Reid stand for the proposition that good faith duties apply to a lender's dealings
with its borrower, and its termination of financing despite the existence of demand provisions in
loan documents. GMAC was required to act in good faith in the performance and enforcement of
its financing agreements with ECI. Instead, GMAC's coercive actions interfered with the dealer's
ability to conduct business and meet its contractual obligations. GMAC has submitted no
authority for using a demand_provision to eliminate a duty of good faith, where the lender's bad

faith conduct is intended to create default and force the dealer out of business.

* Most courts would find that the floor plan note in Solar Motors, while providing for payment on
demand, was not a pure demand note but was a demandable note. See Nation, Selar Motors, Inc.

v. First Nat 'l Bank of Chadron: Some Important Lessons For Lenders Regarding Demand
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4. GMAC's Bad Faith Conduct and Attempted Repossession of Vehicles
Extend Far Beyond Making a Simple Demand

This case arose not only from GMAC's accelerated demand for payment, but also from
GMAC's concerted efforts to contrive default, shut down ECI's business and repossess vehicles.
Demands for payment were just one aspect of GMAC's pattern of bad faith conduct.

a. The Wholesale Security Agreement is Not a Demand Note

GMAC's erroneously contends that the Wholesale Security Agreement is a demand note.
Under RCW 62A.3-108, a promise is "payable on demand" if it states that it is payable on
demand or at sight (or otherwise indicates that it is payable at the will of the holder), or (2) does
not state any time of payment.

A "demand note" is payable immediately on the date of its execution; that is, it is due
upon delivery thereof. Allied Sheet Metal Fabricators v. Peoples Nat'l Bank, 10 Wn.App. 530,
537,518 P.2d 734,738 (1974). An instrument is payable immediately if no time is fixed and no
contingency is specified upon which payment is to be made. /d.

Although the Wholesale Security Agreement contains demand language, it is not a
demand note as is defined in either RCW 62A.3-108 or the Allied case. The agreement requires
the dealership’s repayment of sums advanced by GMAC for floor plan financing. A payment
obligation did not exist at the time of execution or delivery of the instrument. Due to the nature

of floor plan financing, the contract does not state the amount owed or interest rate. The parties

Notes, 113 Banking Law Journal, Vol. 113, No.8, 815. This was clear from the instrument itself

and the conduct of the parties reported in the decision.
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amended the "payable on demand" provision when the Wholesale Security Agreement was
executed on December 10, 1996, as GMAC had not advanced funds.

The Delayed Payment Amendment conditionally authorized payments for the sale of new
floor planned vehicles on a delayed payment privilege basis. Until December, 2008, GMAC
required payment within three business days after sale. The three business day payment term was
not contained in either the Wholesale Security Agreement or the Delayed Payment Amendment.
Pursuant to the Delayed Payment Amendment, and under the three-business day remit rule
imposed by GMAC, ECI \I‘;as not required to pay floor plan amounts on demand. Therefore,
GMAC is estopped now from asserting that the agreement is a demand note due to its prior
inconsistent statements and actions in implementing the delayed payment privilege.’

The demand language itself ("upon demand pay") indicates that the obligation to pay
floor plan advances is only "demandable." See Banking Law Journal, Vol. 113, No.8, 815. In
demandable notes, an actual demand for payment is required prior to maturity. Because a

demandable note requires the holder to make an actual demand for payment, there is an act to

? The requisites of an equitable cﬁloppel include: (a) an admission, statement, or act inconsistent
with the claim afterward asserted (e.g., GMAC's requiring payment within three business days);
(b) action by the other party on the faith of such admission, statement, or act (e.g., GMAC
alleging the agreement is a demand note); and (c) injury to such other party from allowing the
first party to contradict such admission, statement, or act (e.g., requiring cashier's check on sale
date changes payment terms and causes financial hardship on ECI. Bignold v. King County, 65
Wn.2d 817,399 P.2d 611 (1965).
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which the obligation of good faith under UCC § 1-203 applies. In making the actual demand and
setting the repayment date, the holder exercises significant discretion regarding performance of a
material contract term.

Moreover, the Wholesale Security Agreement contains default contingencies. The
contract states that GMAC may repossess vehicles upon the occurrence of enumerated events of
default: (1) default in_ payment; (2) default in performance or compliance with other terms and
conditions; (3) bankruptcy insolvency or receivership; or (4) insecurity on the part of GMAC. As
in Coffee v. GMAC, 5 F.Supp.2d 1365 (S.D. Ga. 1998),' the demand and default provisions were
contained in the same wholesale security agreement. The contract was deemed a hybrid with
payment, performance, security and enforcement terms.

Unlike several cases cited by GMAC, the Wholesale Security Agreement cannot be
construed as a demand note because the agreement (1) requires loan advances, (2) does not state
a fixed amount, (3) was not immediately due upon execution, (3) was amended to grant a delayed
payment privilege for a remit period that is not included in any contract; (4) requires a call for
acceleration of payment; and (5) contains demand language that conflicts with GMAC's three-
business day remit rule.

b. The Wholesale Security Agreement is Not a 'Negotiable
Instrument' Under RCW 62A.3-1 04

The Wholesale Security Agreement does not meet the requirements of a "negotiable
instrument”" under Article 3 of the UCC. A negotiable instrument requires an unconditional

promise or order to pay a fixed amount of money (with or without interest or other charges

' Coffee was argued extensively before Judge Lucas.
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described in the promise or order), which: (1) is payable to bearer or to order at the time it is
1ssued or first comes into possession of a holder; (2) is payable on demand or at a definite time;
and (3) the promise or order must not state any undertaking or instruction by the issuer to do any
act in addition to the payment of money. RCW 62A.3-104(a).

The Wholesale Security Agreement fails the "unconditional promise" test under RCW
62A.3-106(a)(i)." The contract does not contain an unconditional promise to pay a fixed amount
of money because it contains this express condition to ECI's payment obligation: "GMAC's
payment of the amounts of all advances and obligations to advance." GMAC's right to demand
payment from ECI is contingent upon its payment of advances in compliance with floor plan
financing obligations.

The Wholesale Security Agreement does not contain a fixed amount to be paid or state
the applicable interest rate. Rights and obligations with respect to the promise to pay are stated
in other writings, including the Delayed Payment Amendment.” GMAC imposed financing

conditions and charges that are not contained in any written contract, including several arbitrary

"' RCW 62A.3-106(a)(i) provides that a promise or order is "unconditional” unless it states (i) an express condition
to payment, (ii) that the promise or order is subject to or governed by another writing, or (iii) that rights or
obligations with respect to the promise or order are stated in another writing. RCW 62A.3-106.

2 The Wholesale Security Agreement also refers to GMAC Wholesale Plan is referenced in but

has not been introduced in the litigation.
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and commercially unreasonable terms.” It is incongruous for GMAC to assert that the payments
are definite and fixed in the Wholesale Security Agreement, but also demand payment for
charges that are not even included in the contract.

The Wholesale Security Agreement is not a negotiable instrument. Nor did the parties
agree that the determination of rights and obligations under the writing would be governed by
Article 3. See RCW 62A.3-104, Comment 2, paragraph 4; RCW 62A.1-1 02(2)(b). In any event,
Article 3 incorporates the same definition of good faith that applies generally to contract
performance under RCW 62A.1-203. See RCW 62A. 1-1 03 (a)(4) ("Good faith" means honesty
in fact and the observance of reasonable commercial standards of fair dealing). If, as GMAC
argues, the Wholesale Security Agreement is a negotiable instrument under Article 3, and the
agreement falls under Article 9, then both parties are required to perform and enforce their
contractual obligations in good faith."

c. GMAC's Reliance Upon Allied and Other Demand Note Cases to
Excuse Bad Faith Conduct is Misplaced

GMAC relies heavily on the Allied to repudiate a duty to act in good faith. Yet Allied is
factually distinguishable and underscores the differences between the GMAC agreement and a

typical demand note. The loans in Allied were made under demand promissory notes. The

¥ GMAC's arbitrary and commercially unreasonable terms include, without limitation, its

increased interest rate due to undefined "market conditions" and inventory reduction charges.

" Anticle 9 governs if there is a conflict between Article 3 and Article 9. See RCW 62A.3-1 02(b). Thus, GMAC
cannot escape good faith duties under by calling the contract a negotiable instrument under Article 3.
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demand notes did not contain default or repossession provisions. Allied, 10 Wn.App. at 535.
The GMAC agreement is surely not a demand promissory note."

Instead of construing the entirety of the Wholesale Security Agreement, GMAC relies
upon Allied to assert that the very nature of demand provisions permits call at any time with or
without reason. Neither Allied, nor the cases GMAC cited for the same proposition,’ construe a
demand provision within a security agreement with default contingencies. Allied and the simple
demand note cases addressed disputes over extensions of financing, without a lender's bad faith
conduct of the magnitude of GMAC’s conduct here. GMAC's bad faith actions, its manipulation
of the dealer's financial capacity, and its attempt to remove ECI's franchise from the market went
far beyond making a simple demand.

GMAC also relies upon Centerre Bank of Kansas City v. Distributors, Inc. 705 S. W.2d
42 (Mo. Ct. App. 1985) and Fulton National Bank v. Willis Denny Ford, Inc. 154 Ga. App. 846,
269 S.E.2d 916 (1980), two cases seeming to hold that the duty of good faith is reduced to
governing only gaps in an agreement. Like Allied, Centerre and Fulton are distinguishable
because they involved calls on simple demand notes containing no additional conditions, and
without the complexities of GMAC's floor plan financing.

The Fulton and Centerre cases fail to recognize the basic principle that the good faith

obligation reaches the "performance and enforcement of all agreements or duties.” RCW 62A.1-

" Similar to Allied, the Badgent case involved a note that contained a demand promise, without default and
repossession provisions like those in the Wholesale Security Agreement.

'® See cases cited in Petitioner's Motion at p. 12, footnote 31.
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203 Comment (emphasis added).” The good faith obligations that apply under UCC § 1-203 are
limited to contract "performance and enforcement” in order to preclude its applicability to
contract negotiations. See RCW 62A.1-203. Therefore, the duty arises by law from a contract
within the scope of the UCC and cannot apply to the period before it was formed." This
limitation is explicitly recognized in § 1-203 by precluding contract negotiations from the scope
of the duty of good faith. As a result, the demand of payment on a note is inseparable from the
enforcement of the debtor’s performance of the contract (the duty to pay) and is subject to the
obligation of good faith."”

d. The Coffee Case Supports the Application of Good Faith Duties to
GMAC's Performance and Enforcement Actions

The U.S. District Court's decision in Coffee v. GMAC, 5 F.Supp.2d 1365 (S.D. Ga. 1998),
provides compelling support for the conclusion that GMAC's contract performance and
enforcement actions are subject to a duty of good faith. The Coffee case is also on point as the
court properly interpreted a GMAC wholesale security agreement containing both demand

language and default contingencies.

' Both courts took the position that § 1-203 would add a term (a good faith limitation) to the contract that was not
expressly included or intended by the parties. Centerre, 705 S.W.2d at 48.

" The debtors in Centerre did not deny there was a demand note and knew that the lenders could call the note at

anytime. Centerre, 705 S.W.2d at 48. The obligation of good faith arises by law regardless of the parties' intent. See
RCW 62A.1-203(3).

" Citing Fulton, Centerre held that UCC § 1-203 did not apply because a good faith defense to the call for payment
of a demand note "transcends the performance or enforcement of a contract...." Centerre, 705 S.W.2d at 48.
However, Centerre fails to explain why calling a demand note does not relate to the performance or enforcement of
the contract and overlooks the fact that the lender must call the note in order to place the debtor in default. Thus,
Centerre applied an unjustifiably restrictive construction of UCC §1-203.
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In Coffee, an automobile dealership sued GMAC alleging that the lender improperly
administered and wrongfully terminated the dealership's line of credit. The GMAC wholesale
security agreement included a demand provision, as well as granting GMAC the right to
terminate the agreement upon the occurrence of certain default contingencies. Coffee, 5
F.Supp.2d at 1372. GMAC argued that the contract was a demand note, precluding the dealer's
assertion of wrongful termination claims. On motions for summary judgment, the District Court
ruled that the lender was contractually obligated to advance funds up to the stated amount and
could not terminate the line of credit at will. Whether one of the contractually specified
contingencies allowing termination had occurred was a fact issue that precluded summary
judgment. Viewed in the context of GMAC's claims here, and réading the contract as a whole,
the agreement cannot be construed as a simple demand note. GMAC's actions in manufacturing
a default before it terminated financing and pursuea repossession contradict the demand note
arguments raised by GMAC in this appeal. GMAC acted like a default was necessary.

The court's analysis in Reid, which also involved claims for wrongful termination of
financing, is equally applicable to GMAC's attempt to repoésess vehicles. The Reid court
declared that "it would be illogical to construe an agreement, providing for repayment or default
in the event of certain contingencies, as permitting the creditor, in the absence of the occurrence
of those contingencies, to terminate the agreement without any cause whatsoever. Reid, 821 F.2d

at 14. “Under such a construction, the enumerated conditions would be rendered meaningless.”

1a*

*In Reid, the Court of Appeals observed that although the note granted the bank the right to repayment on demand,
the demand provision should not be considered as an integrated contract as to the time term. Moreover, the fact that
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Similarly, the default contingencies in the Wholesale Security Agreement here would be
rendered meaningless if GMAC is allowed to repossess vehicles without a default. The contract
is not a simple demand note or an integrated agreement as to time for payment. Therefore, the
duty of good faith applies to contract performance and enforcement by both parties. Here,
GMAC failed to comply with RCW 62A.9A-102(a)(43), as it did not act in good faith or meet
commercially reasonable standards.

e. The Badgett Case Does Not Negate GMAC's Good Faith Duties in the
Performance and Enforcement of the Contract

GMAC argues that a good faith requirement adds an additional term to a demand note
and, therefore, is contrary to Badgett. GMAC focuses on the holding in Badgett that there is no
"free floating duty of good faith". Badgett v. Sec. State Bank, 116 Wn.2d 563,807 P.2d 356
(1991).

Badgett is not controlling authority because it addressed an implied duty of good faith,
without ruling on the statutory duty of good faith under the UCC. See RCW 62A.9A-102(a)(43)
(adopted in 2001). The Badgett court held that proposals to modify the loan were part of the
negotiation process and required further meeting of the minds of the parties, unlike in our casé
where there were existing duties to performance within the contract. See Badgett, 116 Wn.?d at
574.

In our case, GMAC committed numerous acts of bad faith in violation of the Washington

Uniform Commercial Code. Under Article 9, secured creditors are required to exercise "good

the note and security agreement contained default provisions did not mean that the agreement "could simply be
terminated at the whim of the parties.” Rather, the right of termination or acceleration was subject to the duty of
good fajth. Reid, 821 F.2d at 14 (“the documents establishing the loan defeat neither the legal obligation nor the
justifiable expectation of the parties that the contract be performed in good faith™).
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faith," which is defined as "honesty in fact and the observance of reasonable commercial
standards of fair dealing." RCW 62A.9A-102(a)(43).

Badgett dealt with an affirmative expansion of a duty of good faith by requiring
cooperation in accomplishing a desired outcome which had not previously been agreed upon—a
negotiation. The Badgett court stated that this expansion of the existing duty of good faith
created obligations in addition to those intended by the parties within the contract, and was like a
free-floating duty of good faith which was unattached to the underlying legal document. Badgett,
116 Wn.2d at 570. GMAC was required to act in good faith in the performing and enforcing the
financing contracts.

Judge Lucas called out numerous instances of bad faith that interfered with the
dealership's business and its ability to perform obligations under the floor plan financing
arrangement. Unlike the Badgett case, GMAC's bad faith conduct went far beyond violations of
the "free floating" duty of good faith, by violating specific statutory duties of honesty in fact and
the observance of reasonable commercial standards of fair dealing. GMAC's bad faith was
connected to the contract terms, as GMAC interfered with EC's business operations and ability to
perform under the contract. To find bad faith under those circumstances does not expand
GMAC's duties to include affirmative acts of cooperation.

While Badgett construed the duty to cooperate with respect to future financing
arrangement as a free floating duty of good faith, the decision cannot be extended to bad faith
conduct which hinders the dealership's contract performance. Our law requires GMAC to be
honest with regard to its intentions and not attempt to manufacture defaults, put pressure on a

business to fail, or block other contract opportunities. This kind of conduct constitutes bad faith
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and should not be considered business as usual for a lender. GMAC did not follow reasonable
commercial standards of fair dealing in performing the contract.

GMAC cannot use Badgett to justify actions completely outside the realm of good faith
and commit affirmative acts of bad faith—and even fraudulent concealment. Otherwise, there
would be no limitation on a lender’s decision to create a default and accelerate, and engage in
conduct designed to interfere with the borrower's performance. GMAC has cited no case that
vests unlimited discretion in a lender to actively engage in bad faith conduct to impair the
bonﬁwer's performance and force the closure of its business.

Here there are a multitude of facts which raise genuine issues. As such, GMAC is not
entitled to summary judgment.

CONCLUSION
For the foregoing reasons, ECI asks this court to deny GMAC’s Motion for Summary

Judgment to Dismiss Everett Chevrolet’s Bad Faith Claims.
s sl
DATED this 2 day of December, 2011.

GRAHAM & DUNN PC

— -

Jeffrey X. Bkaver

WSBA# 16091

Email: jbeaver@grahamdunn.com
Attorneys for Everett Chevrolet, Inc.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SNOHOMISH

GMAC, A DELAWARE

CORPORATION,
Cause No. 08-2-10683-5
Plaintiff,
VS.

EVERETT CHEVROLET, INC., A
DELAWARE CORPORATION,
Et al.

R

pefendants.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on 11lth day of April, 2009,
the above-entitled and numbered cause came on for
Hearing before JUDGE ERIC Z. LUCAS, Snohomish County
Superior Court, Everett, washington.

APPEARANCES

For the Plaintiff JOHN GLOWNEY

For the Defendant WILLTAM WHEELER and
KARL HAUSMANN

REPORTED BY:

DIANA NISHIMOTO, OFFICIAL COURT REPORTER
SNOHOMISH COUNTY COURTHOUSE

3000 EVERETT, wa 98201

PHONE (425)388-3281

CSR. 3222
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THE COURT: A1l right. we are back on the record
in the matter of GMAC versus Everett Chevrolet. And
this morning's hearing was scheduled to talk about the
motion to a2mend the complaint. I've sort of changed
this agenda. I'm going to give you my ruling. So
here we go.

This matter has come before the Court for hearing
from March 17th, 2009 to April 10th, 2009. The court
has heard and reviewed trial testimony, all exhibits,
the memorandum of counsel, the records and the files
herein. It is therefore ordered, adjudged and
decreed as follows:

And these are my Findings of Fact.

owner, John Reggans, has been operating Everett
chevrolet Inc. (Henceforth ECI) successfully in the
City of Everett since 1996. He started in this

business with an 80 percent investment from Motor's

‘Hoiding, a division of General Motors Company and a

twenty percent match of his own.

The program he engaged in with Motor's Holding
enabled the junior investor to buy out the larger
company interest in a certain amount of time.

The pro forma plan for Mr. Reggans was to
accomplish this task in 3.5 years. His actual

performance was better. He acquired one hundred
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percent ownership in 1999, after only two years and
nine months. This acquisition was achieved solely
fhrﬁugh dealer profits.

ECI, under Mr. Reggans, has been profitable every
year from 1996 to 2006. The Dunn and Bradstreet

report filed as exhibit numbér 92 indicates that his

~ high year sales were approximately 40 million dollars.

buring the late 90's Mr. Reggans testified that he
averaged new car sales of 70 a month from 1996 to

1999. In 1999, a new Chevy dealership, Speedway

Chevrolet, opened up as a direct competitor. After

this, his new car sales dropped, but he still managed
to average about 40 to 60 new cars sold a month.

In 1999, he received a working capital loan from
GMAC in the amount of $500,000, and repaid it in full
in five years. He has had revolving Tine of credit
with GMAC since 1999, with payment terms of interest
only. This continued until July 2008, when GMAC
unilaterally demanded principal reduction payments of
$10,000 a month in addition to interest.

Mr. Reggans testified that in 2006 ECI earned
$700,000 in net profit. However, after 2006, the car
industry began to decline. His 2007 net profit was
only about $28,000.

In September of 2007, Mr. Jerry Vick became GMAC

pPage 3
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branch manager for the Pacific Northwest. when MF.
vick was asked on direct examination if there were any
credit issues in 2007, he indicated, yes, that ECI
needed to expand its revolving Tine of credit from
$500,000 to $800,000.

The request was made directly between Mr. Reggans
and Mr. vick. There was no problem granting this
request at that time. At the end of 2007, Mr.
Reggans also requested of Mr. vick that GMAC help
Finahte the purchase of real estate the firm was
leasing. Mr. Reggans saw this as critical to the
profitability of his business because he was facing a
dramdatic increase in lease payments and this was a
proactive action on his part.

The purchase of the broperty would avoid an
escalation in lease payments of nearly fifty percent.
Mr. Reggans made clear that this deal had to close by
December 31st, 2007. GMAC did not respond until May
of 2008. The response was a decline and was verbally
delivered by Mr. vick. GMAC did not respond to this
request in writing.

on direct examination, Mr. Vick indicated that the
reason for the decline was no positive cash flow.
However, the April financial statement loss was the

first quarter loss of the year. Plus GMAC had just

Page 4



W e N o Vs W N

N N NN NN R R R R R R R
Viobs W N HE DS Y e N OV h W N RO

04-10-09 GMAC_1.TXT

increased the revolving line of credit.

Lastly, the collateral is extremely valuable real
estate on Highway 99, Evergreen Way in Everett. The
property was appraised. The unrebutted testimony is
that the sales price was one million dollars under the
appraisal, as such, the Court does not find Mr. vick's
answer at trial .to be credible.

From a business standpoint, GMAC's position i5 not
reasonable.  From the facts presented, GMAC appears
to have been dragging its feet. This delay, rathér
than swift rejection, denies the dealer the

opportunity to pursue other options in a timely

manner. As an isolated occurrence, this fact is not
important. But it 1is important if it is a pattern of
behavior.

The April ECI financial stateméent showed'a year to
date loss of $163,042. This led to a meeting between
Mr. Vick and Mr. Reggans on June 10th. Mr. Vick
testified that the meeting basically covered all the
items later memorialized in his letter of July 31st,
2008, which is exhibit number 1. Mr. Reggans disputed
this vehemently in his testimony, indicating that the
meeting was dominated by a request for his personal
guarantee and that virtually none of the other topics

in Mr. vick's subsequent letter were communicated in
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this meeting. This raises a very serious issue of
credibility.

In his court testimony, Mr. Vick indicated that he
could not recall Mr. Reggans' response to raising
these very serious issues, particularly to the reqguest
for the $800,000 cash injection. The Court finds that
Mr. vick's testimony is simply not credible.

In the letter, Mr. vick indicates that because of
the losses, ECI will need a cash .injection of
$800,000, mr. Reggans'§ personal guarantee and
continue to pay promptly and faithfully. A deadline
was set at October 31st, 2008 to achieve these goals
and if that they were not achieved, GMAC promised to
"suspend or terminate"” the dealer's wholesale credit
Tines. After these conditions were set, a few more
were added.

one was a charge of $500 per audit.

And number two was the change in the revolving line
of credit setting a principal reduction payment of
$10,000 a month.

This letter is copied to Michelle Smith and her
only. The Court also finds it incredible that a
]gtter of this magnitude would be sent almost fifty
dQYS after the meeting.

In the world of finance, sixty days is a lifetime.

Page 6
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A concerned dealer would certainly want these fifty
days in order to meet the conditions set. Here, GMAC
deprived the Dealer of his time to adjust, another
indication of delay.

By his own testimony, Mr. viék did not mention the
deadline in his meeting, only in the letter. The
entire scenario, as a repo?téd by mr. vick, lacks
credibility. '

This letter has been construed in many different
ways, but in business this is known as a drop dead
-letter. The author is communicating to the reader
that the relatijonship is over and it is just a matter
of time before the end. However, this letter
attempts to mask this intent by justifying GMAC's
actions based on credit trends and performance. But
at this point in the year, there were no trends as
yet. A1l high overheaﬂ businesses show losses at the
beginning of the YEar until they reached their break
even point in sales later in the year. This is
common knowledge. If this had been the subject of
oral conversation over lunch, there is no question, in
this Court's view, given Mr. Reggans' wide ranging
contacts, that he would have had a different posture.

But GMAC deprived him of the opportunity to make

the maximum use of his time by misleading him, by

manipulating and withholding information and resting
Page 7
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on a reservation of its rights. - This fifty days
becomés a critical point later in the year.

what Mr. Reggans did not know is that GMAC was
undertaking a very sophisticated financial analysis on
his firm. He did not know that a metric was being
applied to him. Ms. Smith testified that he needed
to show a debt to equity ratio of three to one, yet
this was never told to him, even though GMAC knew they
had analyzed his April debt to equity ratio at over
9.73 to 1. There was no proof by GMAC that the cash
injection of $800,000 was based on achieving this
three to ohe debt to equity'ratio.

Aand in fact, Ms. smith testified that she knew he
could not make this target in July because he had
continued to lose money. when Mr. Reggans did inject
$500,000 into his business in October hoping this
would convince GMAC to lift the personal guarantee
condition, he still could only achieve a debt to
equity ratio of 18 to 1.

Oon questioning by the Court, Ms. Smith admitted
that the target cash injection of $800,000 was no
Tonger valid in July when it was requested inlwritﬁng.
And they did not tell him it was no longer valid. She

calculated that a total cash injection of $800,000 by

the October deadline, given the increased losses,

would only get him to a debt to equity ratio of 10.73
Page 8
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to 1, when the metric is 3 to 1. sShe knew that ECI
could not meet GMAC goals.

According to GMAC, both Mr. vick and Ms. Smith
engaged in detailed financial discussions with Mr.
Reggans about the performance of his business, yet not
once did they share the financial analysis with him.
Targets were set without any justification.

Deadlines were set without any notice or
justification. when he inquired why he was asked for
his personal guarantee after 12 years of doing
business with GMAC, he was told vaguely that it was
not uncommon. That was a quote, not uncormon, and
that "not every dealer” had to do it.

Ms. Smith was also not a credible witness. By her
own testimony she has 25 years in the business and a
Masters in businéss administration. Yet she could
not derive the formulas from simply reviewing the
financial information on instruments she has
purportedly used for years. She could not glean the
formulas without a formula handbook or a chéat sheet
and she could not give the Court ECI's breakeven point
in total sales, only in units per month. For a high

lTevel unit manager, this is simply not credible.

10

However, it is credible if her primary job is
collections and shutting down companies. This does

not require a high level financial analysis. And she
Page 9
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testified that she was just "promoted” to high risk
manager. This 1is a credit collection term. In other
businesses it's called special credits. This is a
division of a firm that a client goes to when all
credit is ébqut to be cancelled and all debts called
due.

proof of this collection attitude is her response
to Mr. Reggans when he asked her why he needed to have
a personal guarantee. She said he has to have some
"skin in the game.” This Court found this comment to
be highly insulting. It is not only insulting to a
peirson who has earned his ownership via hard work and
profit over a 12 year period, it is insulting based on
her explanation that a "personal guarantee shows level
of commitment.” That's a quote. In the credit world
this is a false statement. Every single business
person in the world knows what a personal guarantee
means . It means the lowest credit rating for a
business. It means the business has no value. This
is why the personal guarantee is required, so that the

lender can take your house if the business fails to

pay its debts. In this case, it is not true that the
11
business had no value. Motor's Holding, after -its

own due diligence, was prepared to invest 2.5 million
dollars in this business. This casts doubt on the

requirement for a personal guarantee.
Page 10
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Most small business people start with a personal
guarantee and struggle to escape this risk by building
the net worth of their business. For her to say this
in court under oath shows her lack of respect for the
Court, and her total lack of credibility. But it does
reveal her mdtivation. Clearly, this explanation to
the Court and to Mr. Reggans 1is the first real proof
of a GMAC hidden agenda.

surprisingly, Mr. Pedram Davoudpour did testify
credibly. when the Court asked him why these actions
were taking place, he candidly indicated that there
were "red flags in the file."

when I asked him to identify what he read in the
file that was a red flag, he indicated that the letter
of July 31st, 2008 was the red flag. Mr. Davoudpour
was not using the occurrences of November or December
or August to impose the restrictions on ECI that he
was responsible for implementing, he was relying on
the July letter. Mr. Davoudpour's testimony affirms
for the Court that the requirements in the July letter

were false targets and were designed to create the

12

basis for ECI's default.

The hidden agenda that is taking place here is a
working capital assault on ECI designed to manufacture
a default.

First, a target for cash injection is set that can
Page 11
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either not be reached, or if it is reached, will not
bring ECI into compliance with the policy metric of a
3 to 1 debt equity ratio.
Next is a communication to ECI that the break even
is units and that he needs to sell more units to meet

GMAC's goals. ECI is also told that they need to

" reduce inventory. When the Court asked Ms. Smith what

this meant, she said, "sell more cars.”

Next is the $500 audit charge.

Then there is the $10,000 monthly principal
reduction charge.

Theﬁ'thé revolving line of credit is 5u5pended;
exhibit 69, while at the same time the interest rate
is increased from Libor plus 300 basis points to Libor
plus 600, an increase of one hundred percent.

Ms. Smith testified that all past credit decisions
were purportedly based on ECI's performance, but this
one in her letter is thinly.based "market condition”,
without indicating what metric in the market is being

used, without any stated relation to a specific market

13

condition or contract term. This seems to be just an
arbitrary action, which is not commercially
reasonable.

Next is the inventory reduction charged billed at
over $170,000. This pre payment has no basis in the

contract. Ssee exhibit number 3 where it says "As
Page 12
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each vehicle is sold or leased, we will faithfully and
promptly remit."” It comes directly out of working
capital without being earned. The calculation of the
sum has no metric and appears totally arbitrary. It
appears to assume depreciation of a vehicle that is
not being used when all depreciation rules are based
on use. It is even generally known that you value a
car based on mileage used, so this charge appears
arbitrary and as such is not commercially reasonable.

Then there is the November refusal to floor
unencumbered new and used vehicles at the pealer's
request when it would have had maxinium positive effect
on the Dealer in response to the Dealer's efforts to
be proactive and anticipate his problems.

Followed by that decision is the one in December to
allow flooring dfter audits found ECI to be out of
Trust. This action violated GMAC's own rule as
testified by Ms. Smith that no flooring would be done

once the floorplan was suspended.

14

But in the December case, the flooring helps GMAC
by obtaining more of ECI's assets, and harms the
Dealer because only his earlier proactive approach
would have enabled him to avoid the out of Trust
position.

The three day business day remit rule in this

context is used to assault working capital. when the
Page 13
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business most needs flexibility, the rule is strictly,
if not arbitrarily, enforced. This rule is rot a
contract term, and it is not uniform among dealers.
some have a five business day remit rule.- And there
was no testimony in the record concerning how it was
applied or who got three and who got five..

If it's not based on contract or a clearly
articulated policy, it is arbitrary and not
commercially reasonable.

The sales date determined by GMAC is arbitrary.
Pedram Davoudpour testified that when there was a
dispute about sales dates then they would negotiate it
with the Dealer. However, it was clear from the
testimony that there would be no negotiating with Mr.
vick or Mr. Ted Modrzejwski. The date is applied in
an arbitrary manner because cars are considered sold
before the deal closes and is funded. Even known

unwinds are included in the audits as due and payable.

15

This is a working capital assault, because it then
requires the Dealer to fund the GMAC floorplan payment
out of his working capital rather than out of the
sale. A Dealer with a five day remit will have a
distinct advantage here over one who has a three day
remit. And this is not commercially reasonable
because it's not based in any contract term and not on

any clearly articulated policy.
Page 14
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Audits taking place on a daily basis also assault
working capital. A1l the employees who testified
indicated that the daily audits interfered with their
performance. They testified that it reduced sales.
Inefficient performance diminishes working capital
because employees must be paid who are not achieving
peak performance. Mr. Jaffee testified that GMAC was
on site interfering with the business operation from
November 14th, 2008 until he left on January 28th,
2009. He testified that during this time, "there was
not one day when they were h0tlphysita]1yfon ;he
premises."” This s not commercially reasohable
behavior. He testified that customers overheard their
conversations when they would come into his office and
demand information. This testimony is contrary to
GMAC witnesses who.said they were polite and asked

employees to $tep out. This creates a credibility

16

question that this Court resolves against GMAC.

On December 4th, exhibit 56, demand on the open
account was made severely impacting not only working
capital, but the Dealer's cash position by diverting
and freezing these critical funds.

On December 15th GMAC demanded payment on all
credit lines with a deadline of March 13th.

And then surprisingly, on December 19th, just four

days later, GMAC demanded immediate payment of all
Page 15
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credit lines referenced in the letter December 15th,
2008. These two actions coming within days of each
other do not make sense unless they are intended to
stop his investment from Motor's Holding.

on December 30th GMAC acquired a Temporary
Restraining order that shut the business down for two
weeks.

" pemand notices went to financing institutions and
this assault stopped all financing of sales until
relief was granted by the Court January 15, 2009.

It is unrebutted that Mr. Reggans had a
pre-investment contract, exhibit number 109, in place
that would have provided an equity cash injection into
his business by Motor's Holding in the amount of 2.5
million dollars and which was due to close on January

9th, 2009. It 1is unrebutted that Mr. Vvick and Ms.

17

smith of GMAC, and others, knew this contract was
pending. with this deal, Mr. Reggans would again be a
junior investor in his business. However, it is also
undisputed that an equity investment of 2.5 million
dollars, just days away, would have solved all of
ECI's credit problems with GMAC. Motor's Holding, in
its refusal to close, cited this lawsuit as a basis
for denial.

Okay. So here is my analysis, and this is a

quote.
pPage 16
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"The law has-not yet acknowledged a general
requirement of full disclosure of all relevant facts
in all business relationships but the duty to disclose
relevant information to contractual party can arise as
a result of transaction itself within the partie's
general obligation to deal in good faith."”

This is from Liebergesell vs. Evans 93 wash.2d 881.

" And the quote is from 893. It's a 1980 case.

By failing to disclose the debt to equity ratio and
other aspects of GMAC's sophisticated financial |
analysis, GMAC was able to create a false target for
the Dealer and mislead ECI about its future actions.

GMAC withheld information on its true targets and
metrics,'whi1e at the same time pushing the Dealer to

achieve the stated targets by tryirig to increase

18

sales, while at the same time deliberately depriving
the Dealer of the working capital needed to reach the
stated targets and/or goals set for him by GMAC. By
so doing, GMAC leads the Dealer to behave in a way
that is beneficial to GMAC but detrimental to the
Dealer. These facts were never disclosed. These
facts were at all times relevant to their relationship
and this Court finds that GMAC had a duty to disclose
them. As such, failure to disclose these facts
constitutes a breach of the implied covenant of good

faith and fair dealing.
pPage 17
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In a slow market there are two ways to bréak—eVén
and reach a favorable debt to equity ratio. One is to
inérease sales but the other is to reduce overhead,
which will reduce the firm's ability to sell.
Revealing the debt to equity ratio and other parts of
the financial analysis could make this determination
to reduce possible. To discuss break even analysis
only in units and only 1in increasing unit sales hides
this fact. Lower sales in the current climaté was not
good for GMAC. GMAC pushed the Dealer to perform when
he could have reduced his efforts to obtain
profitability, but this would have increased his
inventory. Ms. Smith testified that he needed to

"sell more cars” to succeed. Clearly, in the current

19

market, with all of his competitors, hers is a
specious conclusion.

The v.c.C. defines good faith in RCW 62A.9A-102(43)
as follows:

"Good faith means honesty in fact and the
observance of a reasonable commercial standards of
fair dealing."”

In the instant case, GMAC did not conduct itself
honestly. There was a hidden agenda throughout the
time from when Mr. vick took control until the
catastrophic demands in December. The goal of the

team from GMAC 1in this case was to shut down the
page 18
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Dealer. The mechanism was to set a false target that
could not be achieved and by so doing manufacture a
default.

Given the totality of GMAC's actions, this is the
only conclusion this Court can come to. This was a
hidden agenda. GMAC does not have a contractual right
to shut down the Dealer and put him out of business.
GMAC may withdraw their financing, but they must do so
in a commercially reasonable manner. This was not
done in this case. The actions taken by GMAC to
assault the Dealer's working capital were designed to
put him th of business, not merely to protect

collateral. If GMAC had disclosed that it did not

20

want to do business with ECI in the future openly and
honestly, then he would have had recourse to
alternatives. But inhstead the Dealer was led to
believe his past good relationship with GMAC still
existed all the while secret actions were taking
place, which damaged his ability to perform, and these
actions escalated during 2008. 1In fact, the actions
of December 15th and 19th seemed designed to block his
financing from Motor's Holding, which closing date was
less than thirty days away.

1f he had the fifty days from June 10th to July
31st, he may have been able to close that deal despite

the efforts of GMAC. Here, GMAC aligned all forces in
page 19
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order to make the Dealer fail. Such actions are not
commercially necessary or reasonable. This case is
the perennial problem of a false target, otherwise
known as "hiding the ball”. 1If ECI had known that it
could never achieve the goals GMAC had set, then it
would have been free to pursue other options.

Now, GMAC quoted the case of Badgett. I am not
going to give the cite. But Badgett is not on point
because it deals with an affirmative expansion of a
duty of good faith by reduiring cooperation. Here. no
such expansion is contemplated or required. ECI aﬁd

this Court does not require GMAC to cooperate in any

21

venture. The law only requires GMAC to be honest with
regard to its intentions and not attempt to
manufacture defaults, put pressure on a business to
fail, or block other contract opportunities. ATl
these things were done in this case, and all are acts
of bad faith.

The pealer in this case has a right to know how he
is being evaluated. Failure to disclose this amounts
to having to take a test without knowing what the
problems are to be solved. He was constantly given
partial fimancial information and encouraged to turn
his inventory when doing just the opposite would have
made him profitable.

ECI sold 19 million dollars by oOctober of 2008.
pPage 20
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with these sa1es, that if he had cut back his sales

efforts and lowered his break-even point, he could

bhave made a profit, but GMAC was pushing him to do

just the opposite in order to engineer default. This
constitutes bad faith.

so the conclusions of law are that this Court has
jurisdiction in this matter.

GMAC breached the contract by violating the
Covenant of Good Faith and Fair Dealing.

The request for replevin is denied.

And I think consistent with that, the motion to

22

amend the complaint is also denied.

I don't think we need to talk about it.

Anybody have anything else they want to say?

MR. GLOWNEY: Wwhat is the Court going to do with
the TRO?

THE COURT: well, T think that means it's over.

Mr. Hausmann?

MR. HAUSMANN: I agree, I think it was just in
place between the time of the inception of the case
and this ruling on replevin, so I think it’s
distinguished by definition.

MR . WHEELER: Your Honor --

MR. GLOWNEY: 1Is the Court treating this as the
final ruling in this case?

THE COURT: The Court is treating this as the
Page 21
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final ruling in this case.

MR. WHEELER: Your Honor, taking that into
consideration, we would request that there be a hold
on the bond so that we could pursue monetary damages
against GMAC on that bond.

THE COURT: I will grant that.

MR. GLOWNEY: Is that going to be in this case or
some different case?

THE COURT: I am not sure.

MR. GLOWNEY: I’'m just trying to understand, if you

23

are saying that this case is finished, then where is
he.pursuing this claim?

THE COURT: well, I thought about this to a
certain extent, because I know that this matter is
going to continue 1in some form. I am not quite sure
how. what I'm going to do is I'm going to retain
jurisdiction in this case for any post hearing motions
that relate to this replevin action.

and if you think that the bond relates to that, go
ahead and make your motion.

MR. HAUSMANN: Your Honor, I think just to -- for
interest of full explanation we do have a counterclaim
pending, and it has a claim for damages.

And I just don’'t -- I am not -- I'm still
processing your decision, I am not sure how we should

approach that issue through here.
Page 22
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THE COURT:  The rest of the trial?

MR. HAUSMANN: Yes, well you just mentioned this
was a final decision.

THE COURT: On the replevin motion.

MR. WHEELER: S0 should we file a motion for -- as
for readiness to proceed against the bond for the
monetary damages on the counterclaim?

THE COURT: I am not quite sure I understand that

either.

24

MR. WHEELER: We have a counterclaim agaihst GMAC
for monetary damages. The bond was submitted by GMAC
so that in the event the replevin action was decided
against GMAC --

THE COURT: oh, is it a replevin bond?

~MR. HAUSMANN: It is a replevin bond.

MR. GLOWNEY: It is.

MR. WHEELER: It is. So in the event that that
decision was rendered against GMAC and the Dealer
could prove damages, the Dealer could pursue a claim
against that bond.

THE COURT: I'm just doing this off the top of my
head, I hadn't thought about this part. I would
expect that would be the second step of this action,
the proceeding against the bond.

MR. GLOWNEY: Wouldn't it be a trial on monetary

damages? I don't quite understand what proceeding
pPage 23
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against the bond is --

THE COURT: well, the bond is replevin bond and
the decision on the replevin has been made.

MR. HAUSMANN: Just to confuse things a little bit
more. The first action was an injunction. Wwhat GMAC
filed was a replevin bond before Judge Allendoerfer.
We argued.that was not the right type of bond. Judge

Allendoerfer said it’'s a bond, it's sufficient. I

25

don’t want to paraphrase what he said, but arguably he
said that was a bond to insure from damages that
flowed from the injunction, which I think might be a
different species of damages or species of claim, than
a replevin bond and the damages related to the
replevin.

THE COURT: Okay. Wwhat I contemplated was that
there was this replevin show cause action and then
once the decision was made here, then the other issue
would proceed to trial.

MR. HAUSMANN: oOkay.

THE COURT: That's what I contemplated.

MR. HAUSMANN: Right.

THE COURT: But there might be some -- what I was
thinking about last night, is there may be need in
going from that step to the trial, there may be some
need for other types of motions, depending on the

ruling of this hearing, to facilitate a smooth
Page 24
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transition. And off on the top of my head, I couldn't
think of anything, but that might have been because it
was 3:30 fn the morning and I couldn't process all
that well then.
But I think that there are probably some things
that probably need to be done, so I will retain

jurisdiction for the post hearing motions. I will not

26

retain jurisdiction for the trial, that has to go back
to presiding to be assigned out for trial. And that
trial will be on damages.

MR. GLOWNEY: So the injunction is 1ifted?

THE COURT: The injunction is lifted.

MR. GLOWNEY: So when they sell cars what do they
do?

MR. HAUSMANN: They are still contractually bound.

MR. WHEELER: Wwe will pay the floorplan amount.

MR. GLOWNEY: Then we have $700,000 1in
delinquencies.

MR. WHEELER: The delinquencies were caused as a
result of your action.

MR. GLOWNEY: And the 130 under the TRO, we don't
need to debate that here, but that's a question.

THE COURT: I understand that is not a neat and
tidy situation, okay. But I can't resolve all the
problems at this point.

MR. GLOWNEY: I just want to be clear, the
Page 25
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injunction is lifted or not.
THE COURT: It is lifted.
MR. HAUSMANN: Thank you, your Honor.
MR. WHEELER: Thank you, your Honor.
THE COURT: So I'm not quite sure what you all

want to do in terms of an order, but in an hour I'm

27

going to be heading over to juvenile court.

Mr. Hausmann, you know where juvenile court is.

MR. HAUSMANN: Yes.

THE COURT: If you need me to sign something today,
I will be available over thére.

MR. WHEELER: Yes, we do.

THE COURT: You just need to go over there and
speak with the court coordinator.

MR. HAUSMANN: That's down at Denny.

THE COURT: Have you been there lately? Just go
in the main front entrance, once you go through the
metal detector and all that, there is a little booth.

MR. HAUSMANN: Kiosk.

THE COURT: Yes, kiosk, and just ask them. I will
either be in courtroom one after three o'clock, or I
will be upstairs in staffing.

MR. GLOWNEY: Are you going to prepare an order or
do you want me to --

MR. HAUSMANN: We will work together.

MR. GLOWNEY: We need to get it entered today.
Page 26
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THE COURT:

MR. GLOWNEY:

THE COURT:

Anything else?

Thank you.

Page 27

I don't think so.

Court will be in recess.
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OPINION

ORDER GRANTING DISCRETIONARY REVIEW

GMAC seeks discretionary review of the trial court's
denial of its motion for summary judgment. GMAC has
demonstrated that discretionary review of the decision is
proper. Accordingly, we grant discretionary review. '

1 We grant, in part, GMAC's Motion to Strike
Supplemental Authority Submitted by Everett
Chevrolet and Request for Sanctions, dated June
5, 2012. We disregard the supplemental authority
that Everett Chevrolet provided by letter dated
June 1, 2012. That authority is an unpublished
decision from Maryland, whose court rules pro-
vide that such decisions do not have either prec-
edential or persuasive authority under MD. RULES
1-104(a). We deny the request for sanctions.

This is the second time this case has been before this
court on discretionary review. In 2010, we granted re-
view, reversed the trial court's order denying GMAC's
request for replevin, and remanded with directions to
grant replevin and for further proceedings. ?

2  GMAC v. Everett Chevrolet, Inc., noted at
158 Wn. App. 1004, 2010 Wash. App. LEXIS

2306, 2010 WL 4010113, review denied, 171
Wn2d 1007 (2011).

This court's prior opinion sets forth much of the fac-
tual and [*2] procedural history of this case. We only
repeat what is necessary to decide whether we should
again grant discretionary review in this case.

GMAC provided financing for Everett Chevrolet,
Inc. (EC) to purchase new and used vehicles. EC was to
make payments as it sold vehicles. EC granted GMAC a
security interest in the vehicles and the vehicles' sales
proceeds to secure payment of the financing.

As this court stated in its prior opinion, the core
document reflecting this financial relationship between
the parties is the Wholesale Security Agreement dated
December 10, 1996. The parties amended this agree-
ment, in writing, from time to time. But the core terms
and conditions have remained basically the same.

Among the terms and conditions to which the parties
agreed are the following:

[EC] agree[s] upon demand to pay to
GMAC the amount it advances or is obli-
gated to advance to the manufacturer or
distributor for each vehicle with interest at
the rate per annum designated by GMAC
from time to time and then in force under
the GMAC Wholesale Plan. ¥

3 (Emphasis added.)
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EC's financial position began to deteriorate in 2007
when its car sales stagnated. Thereafter, the parties
communicated to each [*3] other their respective con-
cerns about the situation. EC sought, among other things,
additional funds from GMAC. GMAC provided some
additional funds and also sought various things from EC
in order to minimize loss.

By December 2008, GMAC decided that its only
recourse was to terminate the financing relationship of
the parties. By letter dated December 19, 2008, GMAC
exercised its option under the Wholesale Security
Agreement and made demand for all amounts then due
under the financing arrangement between the parties.
The amount then due exceeded $6,367,000 in unpaid
principal plus accrued and unpaid interest.

This litigation followed. GMAC initially sought to
enforce its rights as a secured creditor, seeking replevin.
A three week evidentiary hearing on this request took
place in March 2009. Notwithstanding the security inter-
est in the vehicles and the proceeds of sales granted by
EC to GMAC in the Wholesale Security Agreement, as
amended, the trial court denied GMAC's request for re-
plevin.

GMAC sought discretionary review, and a commis-
sioner of this court granted that first request in June
2010. A panel of this court then reversed the trial court's
denial of replevin and remanded with [*4] directions
that the trial court grant GMAC's replevin request. The
panel did not reach the merits of the underlying dispute
between the parties in view of the limited nature of a
show cause hearing on replevin.

On remand, GMAC amended its pleadings to re-
quest a judgment and other relief against EC. EC assert-
ed various affirmative defenses and counterclaims.
Among the counterclaims is a claim of "bad faith." *
GMAC moved for summary dismissal of the bad faith
counterclaim. The trial court denied the motion. In doing
so, the court incorporated its oral decision, which speci-
fied the bases for denial of the motion, into its written
order.

4  Everett Chevrolet's Answer Affirmative De-
fenses and Counterclaims dated November 28,
2011,at 11.

GMAC seeks discretionary review for a second
time. Specifically, it seeks review of the trial court's de-
nial of its motion for summary judgment.

DISCRETIONARY REVIEW

Discretionary review of a superior court decision is
available only under Rule of Appellate Procedure (RAP)
2.3. Specifically, RAP 2.3(a) permits review of any act of

the superior court not appealable as a matter of right.
RAP 2.3(b) specifies the considerations governing our
acceptance of review [*5] as follows:

(1) The superior court has committed
an obvious error which would render fur-
ther proceedings useless;

(2) The superior court has committed
probable error and the decision of the su-
perior court substantially alters the status
quo or substantially limits the freedom of
a party to act;

(3) The superior court has so far de-
parted from the accepted and usual course
of judicial proceedings, or so far sanc-
tioned such a departure by an inferior
court or administrative agency, as to call
for review by the appellate court; or

(4) The superior court has certified,
or all the parties to the litigation have
stipulated, that the order involves a con-
trolling question of law as to which there
is substantial ground for a difference of
opinion and that immediate review of the
order may materially advance the ultimate
termination of the litigation.

Here, the denial of summary judgment is an inter-
locutory order that is not appealable as a matter of right.
GMAC claims a right to discretionary review under RAP
2.3(b)(1) through (3). We consider RAP 2.3(b)(2) and
need not reach the other arguments that GMAC makes.

Probable Error and Limitation of Freedom to Act

Denial of a motion for summary judgment [*6] is
generally not an appealable order under RAP 2.2(a). "An
order denying summary judgment is interlocutory in na-
ture and 'not a final judgment for the claim still remains
pending trial. The issue can be reviewed after trial in an
appeal from final judgment." *

S  DGHI, Enter. v. Pacific Cities, Inc., 137
Wn.2d 933, 949, 977 P.2d 1231 (1999) (quoting
Rodin v. O'Beirn, 3 Wn. App. 327, 332, 474 P.2d
903 (1970)).

While discretionary review of such orders is not or-
dinarily granted, ® under RAP 2.3(b)(2), it may be granted
where "[t]he sufperior court has committed probable error
and the decision of the superior court substantially alters
the status quo or substantially limits the freedom of a
party to act. .. ."
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6 DGHI, 137 Wn.2d at 949 (citing Sea-Pac Co.
v. United Food & Commercial Workers Local
Union 44, 103 Wn.2d 800, 801-02, 699 P.2d 217
(1985)). But see Muir v. Council 2 Wash. State
Council of Cnty. & City Emp., 154 Wn. App. 528,
531, 225 P.3d 1024 (2009) (defendant's motion
for summary judgment denied and discretionary
review of that motion granted by this court); Ri-
vas v. Overlake Hosp. Med. Ctr., 164 Wn.2d 261,
266, 189 P.3d 753 (2008) (defendant's motion for
summary judgment denied [*7] and discretion-
ary review of that motion granted).

We begin our analysis by putting in context the
claims of the parties. There does not appear to be any
substantial dispute that EC borrowed money from
GMAC that it has not repaid. The sums are substan-
tial--over $6,360,000 at the time of GMAC's demand
letter of December 19, 2008. EC disputes GMAC's right
to the proceeds of sales of vehicles and other collateral
that EC pledged to GMAC to secure payment of this
financing.

The present question is whether the trial court com-
mitted probable error in denying summary judgment on
EC's bad faith claim against GMAC. That claim, among
others, is designed to either reduce or eliminate payment
of the substantial sums borrowed from GMAC under the
Wholesale Security Agreement, as amended.

GMAC first argues that a demand obligation is not
limited by a claim of bad faith. We agree.

Allied Sheet Metal Fabricators, Inc. v. Peoples Na-
tional Bank of Washington, * on which GMAC chiefly
relies, sets forth the governing principles of law. There,
Peoples provided financing to Allied's fabricating plant
business. * The obligation was evidenced by demand
notes, which were secured by pledges of accounts re-
ceivable [*8] and other collateral. * The bank decided to
collect the total accrued debt owed by Allied and setoff
funds in the company's checking accounts at the bank
against the debt. '® The bank also made demand for the
remaining unpaid balance of the demand notes after ap-
plication of the setoffs to the debt. "'

7 10 Wn. App 530, 518 P.2d 734 (1974).

8 Id at53].
9 Id
10 Id.

11 1d at531-32.

Allied sued the bank for damages, claiming these
actions were wrongful. ' Specifically, Allied claimed
that the bank had no right to either demand payment on
the notes or offset the bank accounts against the debt. " It
claimed that the bank's actions in enforcing its rights in

this way were a violation of good faith. " The trial court
granted Peoples’ motion for summary judgment dismis-
sal.

12 Id at 532-33.

13 Id at 534.
14  Id at 536 n.5.
15 Id at 534.

On appeal, this court affirmed. * In doing so, this
court focused on the nature of the relationship of the par-
ties evidenced by the loan documents. " Specifically, this
court stated:

We are persuaded that the trial court,
based upon the undisputed facts, correctly
interpreted the nature of the agreement
between the parties, and that agreement is
expressed on the face [*9] of the demand
notes. In short, the provisions of the secu-
rity agreement are irrelevant and simply
not applicable to the actions of Peoples
challenged by Allied, because such ac-
tions were based on the uncontroverted
terms of the demand notes. "

16 Id. at 536.
17 Id. at 534-36.
18 Id. at 534-35.

Our court commissioner addressed this same point
in granting discretionary review in June 2009 at the first
request of GMAC. In the ruling granting review, the
commissioner discussed Allied and noted that it had been
followed by the Missouri Court of Appeals in Centerre
Bank of Kansas City, N.A. v Distributor's, Inc. ¥ The
facts of that case are similar to this one.

19 705 S.W.2d 42 (Mo. Ct. App. 1985).

As the commissioner's ruling stated, Centerre Bank
discussed whether the duty of good faith imposed any
obligations on the holder of a demand note. * That court
stated:

Demand instruments are recognized by
[Missouri law] and under [Missouri law],
a cause of action accrues against the mak-
er of a demand instrument on its date or
its date of issue. The good faith require-
ment of [Missouri's version of RCW
62A.1-203] is in the performance or en-
forcement of a contract or duty. The im-
position of a good faith [*10] defense to
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the call for payment of a demand note
transcends the performance or enforce-
ment of a contract and in fact adds a
term to the agreement which the parties
had not included. The additional term
would be that the note is not payable at
any time demand is made but only paya-
ble when demand is made if such de-
mand is made in good faith. The parties
by the demand note did not agree that
payment would be made only when de-
mand was made in good faith but agreed
that payment would be made whenever
demand was made. Thus [Missouri's ver-
sion of RCW 62A4.1-203] has no applica-
tion because it does not relate to the per-
formance or enforcement of any right un-
der the demand note but in fact would add
an additional term which the parties did
not agree to. !

20 Id at47-48.
21  Id. (emphasis added).

The question of good faith in the context of com-
mercial loans was also at issue in Badgett v. Security
State Bank. * There, the Badgetts executed a loan
agreement and promissory note in the face amount of
$1,050,000, which were secured by livestock and other
collateral. ¥ Negotiations over payment of the loan en-
sued. The Badgetts asked the bank to accept partial pay-
ment of the debt and deferral of a [*11] portion of the
payments due. * They then made a proposal that the bank
officer took to the loan committee. * The committee re-
jected the proposal. * The borrowers later stopped mak-
ing payments. ¥

22 116 Wn.2d 563, 807 P.2d 356 (1991).

23 Id at 566.
24 Id

25 Id at 566-67.
26 Id. at 567.
27 Id.

The Badgetts then sued the bank for damages,
claiming the bank had unreasonably refused permission
for them to participate in a federal government program
that they believed would have been advantageous to
them. *® The bank sued to collect the unpaid and delin-
quent debt. ¥ The trial court granted the bank's motion
for summary judgment dismissing the claim. *

28 I

29 Id.
30 Id at 567-68.

On appeal, Division Two of this court reversed. *
The court held there were genuine issues of material fact
whether the course of dealing of the parties had created a
good faith obligation on the part of the bank to consider
the borrowers' proposals to pay the debt. *

31 Id at 568.
32 Id

The supreme court granted the bank's petition for
review and reversed Division Two. * The court held that
there is an implied duty of good faith and fair dealing in
every contract. * But the duty neither obligates a party to
accept a material [*12] change in the terms of the con-
tract nor does it inject substantive terms into the parties'
contract. * In short, there is no "free floating" obligation
of good faith in a contract. *

33 Id. at 568, 574.

34 Id at 569.
35 Id
36 Id at570.

In Badgett, the supreme court also rejected the ar-
gument that Liebergesell v. Evans » required a different
result. * Rather, the court stated that that case only stood
for the proposition that the "duty to disclose relevant
information to a contractual party [during negotiation]
can arise as a result of the transaction itself with the par-
ties' general obligation to deal in good faith." **

37 93 Wn2d881, 613 P.2d 1170 (1980).

38 Badgett, 116 Wn.2d at 570 n.2.

39 Id. (alterations in original) (quoting
Liebergesell, 93 Wn.2d at 893).

We conclude from these cases that there is no duty
of good faith imposed on one who has a demand instru-
ment to avoid exercising the right to demand payment of
the obligation. These cases make this clear, and we see
no reason to depart from either their reasoning or result.
There was no duty of good faith requiring GMAC to
refrain from exercising its right to demand payment.

EC makes two arguments to avoid the effect on this
case [*13] of these controlling authorities. Neither ar-
gument is persuasive.

First, EC argues that the Wholesale Security
Agreement, as amended, that is the core financing doc-
ument between the parties, is not a demand promissory
note. * This is true, but it is also irrelevant.

40 Response to Motion for Discretionary Re-
view at 13-14.
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The analyses in Allied and Badgett did not depend
on whether the demand feature was in a promissory note
or in some other instrument. Rather, the analyses de-
pended on the right of the holder of the instrument to
demand immediate payment. EC does not contend that
the security agreement that it signed lacks a demand pro-
vision. It clearly does. Nor does it argue that this demand
provision is functionally or legally different from one in
a note. It is not, Finally, it does not argue that it misun-
derstood the import of such a feature in the security
agreement in this case. Thus, the factual distinction of
what instrument contains the demand feature--security
agreement or promissory note--is not material for pur-
poses of our analysis in this case.

Second, EC contends that GMAC's "bad faith was
connected to the contract terms [between the parties]. . .
" * On this basis, it claims [*14] that Badgett does not

apply.

41 Id.at 15-16.

It is noteworthy that EC does not identify the partic-
ular contract term or terms that serve as the basis for the
alleged breach of the duty of good faith. This is signifi-
cant because Badgert is quite clear in stating that a par-
ticular term must serve as the basis for the claim. ©

42  Badgett, 116 Wn.2d at 570.

Here, as we already discussed, the demand feature in
the security agreement cannot serve as a basis for the bad
faith claim. And a search of the briefing of EC fails to
reveal any other contract term on which it relies to satis-
fy Badgett's requirement that such a claim must be tied to
a particular contract provision. Because EC fails to iden-
tify either in its briefing or any other part of the record
that has been supplied to us a specific term on which it
relies for its claim, we reject this argument.

EC also relies upon Coffee v. General Motors Ac-
ceptance Corp. ® That case is distinguishable.

43 5 F. Supp. 2d 1365 (S.D. Ga. 1998).

There, the plaintiffs sued their lender, GMAC, al-
leging that GMAC restricted and adjusted their credit
limit in violation of their security agreement and the bad
faith provision of the federal Automobile Dealers' [*15]
Day in Court Act. ¥ The court denied summary judg-
ment, holding that there were genuine issues of material
fact whether, in restricting the line of credit under the
contract's default provisions, GMAC acted in good faith,
as defined by the federal act. * '

44  Id. at 1369-70.
45 Id at 1381

Coffee is not helpful. First, there is no assertion here
of a claim under that act, which addresses dealings with
automobile franchises. Second, nothing in that Georgia
case addresses the right of a secured creditor in Wash-
ington to exercise its right to demand payment under
Allied and Badgett. Finally, in denying GMAC's motion
for summary judgment in Coffee, the court differentiated
between two provisions of the loan documents. The court
stated "while GMAC was entitled to demand payment of
the advances it made pursuant to the line of credit at any
time, it could not rerminate the line of credit in the ab-
sence of one of the specific events of default. . . ." * In
this case, there is no contention of any differentiation
between the demand and termination rights of GMAC
under this Wholesale Security Agreement. For these
reasons, Coffee is not persuasive.

46 Id at 1377.

GMAC argues that the trial court improperly [*16]
denied summary judgment on a basis not argued below.
Specifically, GMAC argues that the trial court "invented
a violation [of the duty of good faith], seizing upon a
provision buried in the 'Fleet Sales Amendment,' a con-
tract provision never pled or argued by EC as a basis for
its bad faith claim." ** According to the record, the court
first announced this theory following oral argument of
the parties on the summary judgment motion.

47 Motion for Discretionary Review at 14-15.

First, we have searched the briefing below submitted
in support of and in opposition to the motion for sum-
mary judgment. We find no reference to this contract
provision for purposes of this motion. Second, we do not
have a full report of proceedings for the oral argument on
the motion that occurred on January 5, 2012. But GMAC
represents to this court that EC did not argue this provi-
sion on which the judge relied in his oral decision. EC
does not deny this assertion. Thus, it appears that the
judge first raised this theory and did so without giving
either party notice or the opportunity to be heard on it
before ruling.

Turning to the provision on which the judge relied, it
states as follows:

8. GMAC may take such [*17] ac-
tions as it deems appropriate to assure and
enforce compliance with this Agreement.
Including requesting, for audit purposes,
verification from Dealer's customers the
fact of delivery, possession, and amount,
date and circumstances of payment of any
Delayed Payment Privilege Vehicles, and
the notification to appropriate persons of
any security interest, assignment or other
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claim in the delayed Payment Privilege
Vehicles of GMAC. ¥

48 Id. at Appendix H, Exhibit C.

In reading the oral decision of the judge, it appears
he used this provision as a basis for identifying what he
considered were actions in which GMAC directly in-
volved itself "in the management or operations of Everett
Chevrolet." ¥ According to the court, this theory of lend-
er liability was evidenced, among other things, by
GMAC setting targets for cash injection, communicating
to EC that it needed to sell more units, charging $500 for
auditing, charging $10,000 for principal reduction, sus-
pending the line of credit in October (before making de-
mand for payment), refusing to "floor unencumbered
new and used vehicles at EC's request,” and other mat-
ters. ¥

49 Id. at Appendix B, Trial Court's Oral Ruling
(Jan. 5, 2012) at 51.

50 [Id. [*18] at Appendix B, Trial Court's Oral
Ruling (Jan. 5, 2012) at 51-55.

The plain language of provision number 8 entitles
GMAC to "enforce compliance with this Agreement,"

including, without limitation, payment of all sums due on.

demand. One could read the word "including" in the se-
cond sentence of this provision nonrestrictively so as not
to limit GMAC's rights to those specifically enumerated
in that sentence. But even if one does so, none of the
examples that the judge identified appear to be properly

characterized as "involvement in management.” Rather,
each seems to be more properly characterized as a re-
quest that EC was free to either accept or disregard. In
any event, each example is far less onerous to EC than
the action taken in Allied, where Peoples exercised set-
offs against Allied's bank accounts when that bank de-
manded payment of its loan. * And yet this court held
that doing so in that case was not wrongful and was fully
consistent with that bank's right to demand payment. #

51 Allied, 10 Wn. App. at 531.
52 Id. at 534-35. '

Thus, the judge's new theory appears to violate the
rule of Badgett and the other cases we discussed previ-
ously. This new theory appears to be nothing more than
[*19] the imposition of a "free floating" duty of good
faith on the contract of the parties.

Having determined that the trial court has committed
probable error, we address the second question under
RAP 2.3(b)(2). That is whether the decision of the trial
court "substantially limits the freedom of [GMAC] to
act." For the reasons that we just explained, we conclude
that this provision is satisfied. The denial of summary
judgment under these circumstances has substantially
limited GMAC's ability to establish by summary judg-
ment a proper adjudication of this counterclaim of bad
faith.

We grant discretionary review for further proceed-
ings in this court.

Done this 16th day of August 2012.
Cox, J., Appelwick, J., Ellington, J.
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lly 31, 2008

Mr. John Reggans, President
Everett Chevrolet, Inc.

7300 Evergreen Way
Everett, WA 98203

Dear Mr. Reggans:

Thank you for .meellng with me on June 10, 2008 lo discﬁss a number of concems GMAC has with the

unsatisfaclory credit. base, operaling lrends and wholesale performance of Everett Chevro!el Inc. (the
'Dealershlp‘) This-letter serves to confirm our discussion.

- Based on.an analysns of the Dealership’s operating lrends, repaymenl capacity and available secun!y. GMAC is
unable lo increase the limit of ihe Dealership’s Revolving Line of Credil or extend a working capital loan to the -
Dealersmp

' Further, the deterioraling operaung trends and credit base of the Dealershlp and its-poor wholesale perlonnance
increase GMAC's .credit risk assac:ated with the Dealership’s account. In ordeér 1o conlinue the_financing
arrangemen! between the Dealership and GMAC and to help rm'l:gate GMAC's credil sk, GMAG” feqiires, at a
minimum, the follownng '

-« By no laler than Oclober 31, 2008, an unent:umbered capnal injeclion of $800, 000 musl be made
. into the Dealership.

T By no later than, Oclober 31, 2008, the personal guaranty of John Reggans oi all obligations of
the Dealelsmp 1o GMAC muﬁ be provided 1o GMAC as additional security,

- As always, the Dealership must remil payments for vehicles “faithfully and promplly” upon their
" sale or lease, as required by the Dealership’s Wholesale Security Agreement with-GMAC, and
-striclly comply with all provisions Df the Wholesale Securily Agreement.

" lithe Dealer‘shrp is unwnlmg or unable to comply wilh Ihe above requirements, GMAC may suspend or termmate
'he Dealershrp s wholesale credil lines.

In .addition, pursuant {o the-Dealership’s Revolving Linb of Credit Agreement with GMAC, in addilion to interest
charges, GMAC will bill the Dealership a minimun principal payment of $10,000 each month. '

Addilinnally. as we discussed, in accordance wilh the terms and conditions of the Dealership’'s Wholesale
Security Agreement, effeclive August 1, 2008, GMAC will assess a fee of $500.00 on_audils ("Audit Fee™). The
Audil Fee will appear on the Dealership’s wholesale billing statement vr a separate biling. GMAC, in ils sole
discretion, may waive the Audil Fee il the resulls of lthe audil reflect wholesale payoff delays of less than 25%.

You are reminded that:

1. Audit resulls are for GMAC’s use and will not necessarily be shared with you or lhe Dealership. Audit
results may not be relied upon by third parlies wilthout GMAC's prior writlen consent.

Audit resulls do not constitute business, investment, financial, or olher advice from GMAC 1o you or

the Dealership.

Audits are based on information provided by the Dealership, and GMAC relies on the accuracy and

completeness of such information in compleling audits. GMAC does not ordinarily verify the accuracy
or completeness of such informalion.

2.

3.



4. "Audits conducied by GMAC do not creale a fiduciary or other trust relationship between the
Dealership and GMAC.

5. GMAC is not liable for any loss or damage incurred by you or the Dealershlp ansmg out of or relaled
to any Dealership audit.

Nothing in this letter constitutes or should be construed as a waiver by GMAC of any of its rights or remedies
under any of the Dealership’s agreements wilh GMAC or applicable law, such rights being expressly reserved.
“Notwithstanding the foregoing, the Dealership’s wholesale credit lines are expressly- subjec! to the terms of the
agreements under which they were extended. They are discretionary lines of credit and may be modified,

suspended or tenmnated at GMAC’s election, in its sole discretion. .

3 Shou!d you have any questions or.comments, please do not hesitate to call me.

Sincerely,

cc: R. Michele Smith, GMAC

T TS e A s
GMAC Financial Services
5208 Tennyson Parkway #120
Tel: 206-418-8683 - Plano, TX 07524
E-Mail: mjerry.vick@gmacls.com
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SECURITY AGREEMENT

In oider 1o induce General Motors Acceptance Corporation ([GMAC) to extend or continue credit 1o
the undersigned dealership {"Dealer”), and in consideration of 1he fulure exiension or continuation

of such credit, the undersigned Dealer hereby granmts GMAC a secuuw interest in the lollowing
propertly of Dealer {“Collateral”):

1. In all of Deblor’s accounts, chattel paper, documents, instruments, general intangibles, contract
rights and leases and leasehold interest, now ex:srmg or herealter arising, and in all proceeds
thereof; and

2. In all of Debtor’s invenrory, including vehicles, new and used, equipment, parts and materials’
used or consumed i Debtor s business, éither now owned or herealler acquired, and wherever
Jocated, either in pessession of the Débtor, 8 warehm:scman a bailee, vr ~any ather person and all

) p'roducrs fhereo! and all proceeds thereof; and

“Without- demand or further hotice, and without legal process.

.designoted by GMAC. GMAC shall have the right,

. GMAC 10 énter ugon the premises whérever theé Collateral may be and remove same, in accordance.
withi applicable. low.

3. 'In all Debtor’s equipmernit, including machinery, office equipment, fixtures and trade fixtures,
_together with all parts, fittings, accessories; special t60ls, rehewals or replacement of all or any
part thereof, either now owned or heréafter acquired and wheiever located, and sll proceeds

thereol.

The Collat'eral S‘ub;ec:l to the securily interest -granted to GMAC hereunder secun‘es the payment ot
‘any and sl liabilities or obllg‘auons of Desler 10 GMAC, matured or uninatuiéd, now existing of
'he'realter arising, @bsolute or - connngem and whether ¢reaied by Dealef as maker

endqrser
draw‘gr guarantor or in any other capac'l.y- )

,Des]ef shall pm‘tecl 3nd secuié the Coliatetal Beale: will keep the Collaleral free of taxes, Ilens or
“epcumbrancés and any sums which may be paid- by GMAC, in its discretion,

in release and
.drscharge théseol shall be psid by ‘Dealer..16 GMAC vpon d’emand Dealer will not sell, transfer or _

-otherwise dsSpose of- Coliatéral other lhan in the ordinary course of Dealer’s business.:- GMAC shall
- have lhe right 10 lnspBCl the Collaleral anri Déaler’s books and rccord5 related 1lautalo

In the evemt Dealdr defaults undei any db]ig‘alio?\ due GMAC or if the Collaeral ‘is in denger of
ma;u_r,_q. loss, seizure or conliscation, GMAC may iake -immediate posséssion ol Ihe Collatera!

In lurtherance thereof, Dealer shall, it .
GMAC 50 requeslts, assemble the Colldteral and make it available to GMAC at a reasonable place

and Dealer _heieby authorizes and ernpowers

_Deahat shall ‘pay dll expenses and -reimburse GMAC for any expenditures,
including réasonable attorney’s fees and legal ex’ben‘r’»es. in connection with GMAC’s exercise of
any of its rights and remedies hereunder. In the event of such repossession by GMAC, in addition
to the rights specified herein, all the rights and remedies alforded GMAC by applicable law shall

. app!y.

. GMAC Foim G=SEC

16/95)



The irj\r;élidity of any provisions ‘of this Agreé‘menl shall not alfect the validi'ty of any other
provision. This Agréement benefits GMAC, its successors and assigns, and binds the Dealer and its

- successors and assigns. This Agreement shall be governed by the laws ol the State ol
_ Washington. : ‘

Executed this IS’H.'_ day of Jun@ 1999.

General Motors _Acceplan'i:e Corporation ‘ ;-Evératt Chevrolet-Geo, Inc.
{Dealer)
By: ' Wayne Fink By: John Reggans

v i Ype nrgme) ' {Print or 1ype name)

= ' ; . . / \.-\_l.__.--:.-,
- Signature) ; . ' © |Signatuwre)
. Title: __ Assistant Secretary - Tive: President

Address: 13810 SE Eastgate Way Addiess: 7300 Evergreen Way
Bellevue, WA 98005 _ : " Evereu, WA 98203 .

'GMAC Foifn G-SEC
16/95)
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®

WHOLEZALE SECURITY AGREEMENT

Tor Ganeral Motors Acorptynss Corporation (GMAC)

In tho courss of our busines, we acqUiro new and wad con, trucks and chasals (V ehioles”) from manutscturen or distilbutons.
We casira you 10 Finsnce the scqulsiiion of such vohicke snd 10 poy B menufssturers or distrRators tharefor.

Wia srwe upon demsnd to pry 1o GMAC the zmount it advances or s obligrted t advance to the Menutscturer o dinribaror for

ssch vehiale with inDirst of the rato per knnum designated by GMAG from timg 1o tinc ond Then in force under the GMAC Wholaals
Plan. .

Wo sko ey thnn © secure eolectively the paymeot by uc of the simountsoi-=l stvences and obligitiom savsInTe OO0 by
GMAL to the meapfacturor, obtributor or othe: slisn, end the Intorest dus thereon, GMAT is hereby granted o scturhy inforest In'the
vohiclas and the prodeede of 1sle therso! (“Coltatari™) ox mors fully dateribed hecein, )

The colateral subject 1o th Wholesslo Sacurity Aprtament i new vohlcles held for cale or lears snd wed vehicles scaulisd from -
manutacturers or distributors snd hadd for sale or lease, and ull vehlales of dkz kinds or Typss now ownod or heresfier. scquired from
manufscturers, diitribulon or milsce by way of repleorinent, substitution, addition or otherwlse, and ofl sdditions ond soossshuns thareto
wnd all procesds of murch wahlcles, Inoluding bnsurance procesds. : .

: Our Whﬂ-nl the vehiciss thall be for tha pusposs of storing snd enhibhitla wmw for retal) sals W the, reguiyr. courae of
buslnpss. We shatl keap the vehiclol brarsd new and we shall not ute tham Niegalty, Lmproperly or for hin. GUAC st B 3t 3l time b
the right of sccess 40 and inspection of the vehicies and the right to sxamine cur books and rocords pertelning to the wehicles, ~ °

-

© 1 Wr agres to keep the vihicls frow of all uoct, liens and encumtrances, and any sum of money that mey be peld by GMAG In
rolasse or Glechargs thereof shafl be pald 10 GMAC on demand a4 3n sddiional pert of the obligetion secured hersunder. Wp shadl not
» bladom o loun the veholor snd shpll pot tranefer or otherwim dltposs of thein axtopt a8 naxt herelnadtet MoTe particularly
. provided, We shell execute In favor of GMAC any form of document Whibh may be requirsd for tha smounts sowantad 10 thy
manifactursr, distributor of sefler, an0 thall eaeoute sch additlonsl documents 25 GMAC may: 3t any ime Taquest b ortér 1o Eonfirm or
_ parleot title-or seourity. inthe vehicles. Exsoution by us of any Instrument for tha smount ddvsnoad shall be deemed avidonce of our
ohlglpn and not peyment therafor, We suthorize GMAC or any of hs officers or amploydi or spentt 10 exegute such documents In.our
and to fupply sy omittsd Information amd cormoot PN ETOTL it any GOOUMIENE execuTHd by ts. 3

.. Wh understand thet wo may fell snd Irzso the vohlolos » ratsil in the ordinery courss of businets, We furthet sgrew that ss e2ch
vehiole bs50ld, or bexoed, we will, faithfully and promptly ramit 1o you the smount you mivanced or have bacomm obiigated to advencs on
ol behelf 10 the manuiscturr, distributor or i, with intmrast st tw Serlgnstad tate per annum then in bitsot LN The GMAC
Wholptaln Flan. The BMAC Wholcssls Plan 1 hareby Incorporsted by roferenca. o

BMACH -uuirr imurest In the vohicles shall atuch to the full axtent provided or pimitied by faw 10 the procisds, In whatevor.

" totm, of oy rotall sale. or lease theteo! by us UnBl cuch proctods s ascountsd for 3 sforsssld, and w the proossds of ny otiter
- dsposition u!qld'vdddns_w ey part themo!.,

. n the evemt we dalault in peyment under and scoording 10 this agreement, of in dua parinemance of compllenas with sy of the
torms and ponclilons hareod, o5 In the event of a procseding tn benkauptey, zolviney o teosivership atituted by o sQAINIY U3 of OUF
Popsty, of In the cvont thet GMAC deerms ftsalf inmowd or plg vehicles are in dsoger of miuse, Jom, saiyure or cordiscation, GMAC
may tako Immediote possmion of asid vahicles, without camend of further notion bad WHhout Ipgol process: for the purposs and In

. hurthrenos thereof, we shell, it GMAC 30 request, swembie 101d vehicies and make trem ovoilabie to QMAC 31 3 resonebls conventent
placs_dealpasted by i, and GMAC shell heve tho right. wnd we hereby suthorizs and empower GMAG, 10 enter ypon the prvmiess -
‘whettver sald vehitlea may b4 snd remove tams, Wo shall pey all expensn 20d rdmburse GMAG for amy axpendhiorss, Inctuding
ressonable stomey’s hes snd kegel expenses. in connection with GMAC'S snorche of eny of hs tight end remadies under T sgrdTIeNL

) Inthé event of reposension of the vishicles oy GMAC, Then tha tlghvis 6nd remedios apolicable undar the Uniserm Commoetainl
Code tmall sppby. '

_ Any provition Mot prohibitsd by lew shall be Insffaotive to Yhe extem of weh prohititon without invalideting the mmalning -
proviilorms bereof. ; :

IN WITHESS WHEREOF, axch of the partits hat caussd this Agroement 1o be exacutsd by I Buly suthorized r:MMw thiy

[0. day ol '})ca 19.16_.

EWM WSS

AVv.\\

Evsratt Chovrplad- Ings

By _ o
- Upi'&ﬁdcu-i-' '

_MJWWM——

——

Received Time Feb. 4. 2009 3:40PM No. 1439
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AMENOMENT TO WHOLEEALS FECURITY AGREEMENT

T-3b8 FPUs1/818 F-194

"Thia agrmomort. effective tho date sot tortk Delowv, amonde tha Wholosals Sacurity Agresment dsted
10 Dec, 199 h . exacutsd by and batwesn tho undersigned deslar 1”Dasiw”) and General Motors
Accepiancs Corpomlm I‘GMAC"I ‘sad any othar smendmant tTherow [the “Wholesale Sscurity A-graomam 1.

RECITALS

Whereat, pUrsuant to the tarms and condiions of the Wholasols Becurlty Adreenem, GMAC has agresd 10
finanss the ‘purchasa of naw and uked vehicles which the Dnlw acqukes from mnml‘w!um and dltcrlbutors
and

Whoroas, from mﬁa 10 tme Dealsr acquires now wnd used volicles from other aellers, Including. without
Kmitetlon, muctiorsers. deslers, morchats, customers, brokers, leasing and rems| compmlw. and other
= avpplers fihe ~Ballors”) which vehiclos Deokor d'eﬂrm GMAC to ﬂnanca {ths “Other Vehiclea').

Whersss, GMAC Ip wiling 10 finence Desler’s scquisiion of the “Othet Vehicko”, pwmm to the terms and
zonditiona of the Wholesals Soourity Agrsameént ond this amendment thereto.

AGREEMENT
Now_THEhEFUFiE. Inv gonelderstion of tha prmmlnu&. Deslsr ond GMAC agroe as follows:

1. The Wholssole Sucurity Agreonient it hereby amended o thet the word “vehicloc™ as used throughout the
“ Wholegelo Svaurity Agresment, shefl —- in oddrlon to the description conteinad thoreln — meuan ang Include
o)) ‘Othor Vehicles whlch GMAC elaots to tinance for Deslar from time tw Hime |the ~Otber- Vehicls
Advancoc]. s g '
2) Upon requeést frum GMAC, Desler ahad provids It with smiefeotory ovidance of tho ldentity, ewnarship,
valua, source, stetus, ond nther Informaton conceming the Ozher Vehlcles In connectinn with thhar Vehicle
Advencas, Inoluding compistdon of the GMAC Roor Plsn Advice Form (GMAC 178-1).

3) GMAC may thv'u ths procesds lrom Other Vil Advences dierotly to Dadier or Sgllam.

© 4] For oM imemts ond purpossd, the Wholesale Security Aanumam remeing in full force and offtet, in:ludmg,
without Hmlm‘bn. thot

o] Dsaler pgress upon demand to pay to GMAC the amount it advonces or Is obligoted 106 ndvanoo for each
uf the Other Voh%oln: vt 5 rate of intereel per annum desighated by GMAC from time to time and then in
forca; and J

Pl Any and oll crudit hnes provided by GMAG 10 Dasler are oxpressiy subject to the writton terne of The
Wholssak Securtty Agresmen, Including this smandmem, and mre demda-m-y in that they may be
modifind, euspendud of toyminsted o1 GMACS election; and .

©) To futher socure all of the obfigotions wnich Dealer how 01 hereafter owes ta GMAC pureyent to tha

© Whadlesplo Becurity Agresment, Desler granto 1o GMAC o sepurity intwrest ki eaoh cf the Othor Vahiolre
nuw owned or herentter scquired by Decler, el any 3nd 21 sdditions, replecemsnts, substhutions ond-
accesslona parteining tharet1o, emd the prucseds thereol.

- IN WITNESS WHEREOF, GMAC »nd Dealar have coused this agree mant to ba executad and detivered by Its duly
:) e 5

asuthorired reprasentatives sffective the J _ day ot 1898,

Gonaral Cojborstion Evwent Chevralot-Goo. Inc.

By: ‘{ s h —
sul C. Stevlart

! ! Tie: _Assistam Treasuror

OMAL Form w1784
H Y04

Received Time Feb. 4. 2009 3:40PM No. 1439
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AGREEMENT AMENDING THE WHOLESALE SECURITY
AGREEMENT AHD CONDITIONALLY AUTHORIZING
THE SALE OF NEW FLDOR PLAN VEHICLES ON A

DELAYED PAYMENT PRIVILEGE BABIB

This Aprosiman ls mece end cxetutad by Bnd betwebn 1ho undersigned desler (Dooler) ano General Holors Agcapinhce
Comporatiort (GMACY eferiive the dale sed forth balow. . )

’ ! previously, of shmutialieous wiih the execiUon of Wi Agrephent, executed sns dalivered 10 GMAC z
wmséfﬁfﬂfy i’w;‘fﬁ'ﬁ. by which, amonp other thinga, é" GWMAC provides wholssale fioor pias financing of motor
vehicios for Dealor, ant Deslor aJreos fo prompdy pay to GMAC i sciual emovnt finanoed, &8 o8ch suich financed motor
vahicie |5 50 or lansed by Desiler (Ins “Vehice Ampunt Faanted'); a-d (b) GMAC consents o Doalsr seling and lesslng such
titancad molbruphices o rétel Inthe ordinary course of business (the "Routine Disposition ol Vohleles®); and

JHEREAS. Daater has roqueated the priviege of delsying peyment ot thé Veticle Amount Financed i the Bmiled fnslance s
mvomwm financad muo?lv:hlcbs aro sold by.Depler lo & purchaser o7 whom botn Dealer and GMAC have egreed to a
dolayed payment pordud (the "Delesyud Payment Privilege'), end ¥

WHERI , Deslor ond GMAC haye pusly sxectiod bn Agreement tof the Delayad Poymnent .PMaga ol New Fioor
Plﬁ-. uﬁ;?mmupanmmnﬂymwpﬂmmwm sernent for all such Fansactions aigihg on or atler the
offoctive daito herett, and g . :

WHEREAS, Daalor snd GMAQ deaire and nténd hereby b retaln, in ful foroe ang eiect, the Valldiy. enloroeabiily and relativa

ptrily of GMAC™S sacury intsiest In. eny and all such motor vshiclvs as 218 £oid of leesed by Deales pursuant to the
Delaysd Paymend Priviiege, nodnithslanting GMACS priov-conyant to the Roulihe Dispositior: of Vahidles, unless and unti
GMAT 1ecmhes the Vahide Amount Frianpzi under he terms snd conditons Bs harelpaker sei forth. .

NOW, THERGFORE, In consideiaticn of the fremises, the convenams herein sel forth, andt for othar good and veluobie
coneidetation the sufialency snd rezeipt of which Is hereby scknowiadged, Dealar and GMALC hotoby sgree as folows,

1, THe plorementioned Wholssale Becurlly Agrezment and nivy and all documents, plans, struments cf pgresments,
1slating, modiying, subtitulng of anendant hareto, oxecuiod butween Deslsr end GMAC &re hereby amonded I form and
gub 2 by lnsening tharsir he tolleingy langurge 2 & separate end disEnol paragreph: .

Notwifistanding ng) contines nereln o the tonirary, Dealer e, 'we) eprees thal GMAC' $scurity mterest In
wmanwwmqmmmmmw?ﬁww_ o & owslormer, And In which
mmlp&mmmmdbymm«ms‘rdmpoﬂm resal Instiment cotiract o1 othe? sesyiily agreainar
basis k ot made contemporanbous Wilh the dellvery of such Viehichs by Denler fihe ‘Colayed Payment Vehicles™),
phal remaln In full tortd ond ettpct In such Delayod Paymont Viehides and phell not bo n L otinguithod,
Feemszd o teiminiteg a5 8 convdguBnpe of suth sale of jeleieo unless ind Untl the customer mbkes peymerr.
theretors direclly to GMAC or jointly 1o Deales and GMAC, Moreover, Dealor Is eapressly prohiblied ond shell nol
have Bny expiess, implisd of spparspt awthorlty 1o aell, leass, tmmkrormmdhmantmrhgvhym
Poymont Vehlles unlass and untl thy gxpress wiitien pesmission of GMAGC 15 lirel pbialned, and hen guot
suthomy ahal be; In each end westy betsnoa, livied 10 the lorms and condtiions of such permisalon; R Yelng
furtnvef Bhreed thet the rms of this pmagraph shall not be altered, modiied, suppismemed, queitied, walvad or
ampniet by mason o sny agreament (unkes® In wiRing oxeoutsd by Den'or and BMAG). o by Ve courte of
poriomahce, cowrstr of dBaing, or veage of rede by Dedler and GMAR, of bither of them, ’

2. Ay previoinly exeosted Aprsement Tos the Daleysd Paymant Priviogs 107 Nety FlookPlan Unhs botweon Dsster snd
GMAG I3 supertadod by the torms ang consiftians of thly Agreombn for o Dalayed Payment. Privilegd ransaptont arisng on
ot afint the efleciive tae thersol. . ;

3, Dwaler shall avvise GNAC of each and menw tmrseotion 4n which Dealer requasts GMAC v grant The
Dolaywd Payment . o the period of tme for tw Delayod Peymont Privilege W being requesten. Buch requast
shall be mode o GMAG In weiting and on & form of the type end Kind provided by GMAC trom firme 1o Unme, GMACY consent, 1f
any, 10 e quest must be obieintd priot to the sbie, leass, renytiv o deliviry of any vehiclos proposed by Deater 1o He
dizposed by the Detayed Paymort Pivilege (the "Detayzd Paymant Privikge Vehiclen®).

4. GMAC's compant 1o the Desler's requesd for disposhion of Delaysd Payment Privilspe Vehiclss el bo horiher subject
and contingnt Lpon ths okewing adotono! 1e:ms and conditions;  * . ’

(8) GWAC may, In its sole and exclusive discretlon lioil the number of Velticles, smoum outslanding ang WOmis ane
codiions for which the Deloyed Paymem Privilepe Is roquesied by Desler,

) GGMAC mey, In Jts aols and exclusive dizcrelion withdiaw, centl or suspend The Dg)agod Peymend Piivilego o
antirce and 101 any reason Lpon a len-day savante writen noice. nnd immuolmely i Denrler | in default of any
agroement which Dealer has with GMAC; provided, howeve, that such wihdrawel, canosisilon of puspenslon shak
niot sftect the rights, Inerests and dutles under this Agreement pAor Hprela.
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0} Deator shall complose, oxecurt: A dolver 1o GHAC, iminediioy upon 11 daf»ﬁl Delayod Paymonl Privisge
Venicios, 8 14 of the type and king provided by GMAG bom3ime 10 kne (ha “Debvery Schedtes’)..

. 1) Dealer shall immisdtalely pay GMAC the vehicle Amount Fhumd‘vtm tha esrieet of () vemand by GWAC; or () -

" rocolpt of the amount he f-om the disposkion of seoh of the Delsyed Paymenl Privispe Vehioles: o1 fill) the
“Purchasor Paymon Dals™ sét forth on the sppicobls Delivery Schaduls, 2

{8) Doaler shail ohtain kom Be persan acguiag the Delayad Peymant Piviieps Ywhicle 8 thuly suthorlzed and execulsd

scknowieogermeit jrom the Purdn_eplvdﬁhu'm? thet {he lors of sale inclyod ! continualion of BMAC's kotwurity
Iterast In the Delayed Payment Priviage Veticles. Thu acknowdsdgement shall be in wiltig #nd on & forp of the
typs and Kind provided by GMAC froim tme 1o time, which shall be delverad to GIAAD prio o any sale, leoso,
vanstur or 00Fwaiy of any Deleyed Payment Priviogs Vohide 1o such person {the sman of Purchasar),

) T ot and exesclse of the Dalayud Payment Pradiege'by Dealer Shell n no way extinguish, relesos or torminale
GMAC' ancurity Misrest inthe Delsyed Paymen Py hicied unleat and untl the conditions Bestribad in tho

smending parapiah 381 forth i peragrap 3 of this Agreemont 8nd s sloressid Admowiedfement 6! Purchasss
brg fivgl fuliled, which cnab ¥hon and Diwrsaker contiue in the prooseds tharpor.

5, GMAG snadl have np duty or obligation jo examine, revisw or conalder the croditworthiness of any propossd or solual
vuetemer of Déalor for vihich Dealsy GMAC's-consont to the Dalayed Paymont Privitege end ony euth exsminetion,
'mﬁmumﬂamﬂm:‘Mdﬂhmbwbvﬂummmmﬂmmﬂu r expressly agioeing thid smy
1a0B¥R of rolance bn suoh information oM GMAQ would by pratultous and Lrveasbnable, Tespoctively, '

8. Dealer's obligubion o pay GMAG for the Vehide Amouni Financed shall be sbaolye, uitondibonsl end primary,
nmmtn}-smm&n»mnowwmmmm;wmmhﬁnmmummlmby
e customer of He Daalol for Dalayad Paymend Privispe Vehiulon, or thal of any of custonmar's surety. guarantor, so-obiiper or
mwﬁmmgwmdmdﬁmmﬂhmﬂm 'm%wmmmm
acthprancy by BMAD ReBigNMeNL of proubsds any Dolaybd Payment “provitiod, howevar,
nwmmgmwﬂ-mwadwpammmm MAG of sy mosd Lhan the greadwr of [)) the Velinls Amobunts
Financad or i) the vakus of GMAC's security intorest In tho Delaysd Paywen Friviepe Vehioids, ’

7. Upon demand by GMAC, Devjor shall provide GMAD with an asignmart ol oif right, litte ard internst of the Desler n
Io thd mccounls, corivatt fphts, salo procesds of any other inorel Desler may ten of thartalie? have n e Delayes
Paymeni Privilegs Vehlols, Besd essignrnent ahetl be for the purpose of sddional security only and shalt be on & form o ha
&/pe und Kind provided by GMAG Trom time 10 bme. .

"

B. GMAG may 1ake suoch scihons a8 i Geems epproprigte It RbeLrs and enforoe compliepce with this Agresment,

W.W wdi pLTposes, verikcation from Denler's curttmets the kot of delivory, poszession, and emounl, date

~ond siampks-of payment of any Delsyed. Payment PAvilegs Vehides, and the notiicetion to eppropiiate persons of any
aecurily Intrnst, assignmant or piher cigim m e Delayed Paymer Privisge Vahitles ol t

Inmmmm-homomm ore wwe___ /0 - iy of [ ,19_‘;7{_-.

' . _Evacath: Dhourolats e E_m
Gn%q:ﬂu}\cnr :?comunon ; {Doalsr’s Fame)
By . ("_mA ! ; By -ﬁ'-mur-h‘-—-h '
ls

_j:r fv"ﬁ ‘r. e ¥ R’f.r‘f d_gn'i-
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REVOLVING LINE OF CREDIT AGREEMENT

THE PARTIES

This Revolving Line of Credit Agreement (the “Agreement”) is made effective the b day
of OCTOBER, 2000), by and between General Motors Acceptance Corporation (“GMAC™), a
Delaware corporation, with its principal place of business at 200 Renaissance Center, Detroit,
Michigan 48265, and EVERETT CHEVROLET-GEO,.INC., a DELAWARE CORPORATION,

with “its principal place . of business located at 7300 EVERGREEN WAY, EVERETT,
WASHINGTON 98203 (“ Borrower”).

1.

THE RECITALS

A. WHEREAS, GMAC is in the business of providing, among other things, various credit
' accommodations for-use in assisting periodic cash flow needs ar_lc_l capital i'equiremgr;m; and

“B. 'WHEREAS, Boirower has requested, and GMAC is willing 16 providé; certain credit and |

finance accommodations in the form of a discretionary revolving line of credit 't'_t')-a_i_;si's_tv
~ Borrower with cash flow needs and capital requirements (the “Line of Credit”), but only in
accordance with the terms and conditions of this Agreement.
11.-
THE AGREEMENT

NOW, I{I‘H‘EREFORE, in consideration of the premises and the  mutual promises herein

contained, the sufficiency of which is hereby acknowledged, GMAC and Borrower hcr-eb'}'v agree
as follows:

i T'he Line of Credit. Subject to all the terms and conditions of this Agreement, GMAC
hereby establishes a discretionary revolving line of credit for the Borrower. The limits and
availability of the revolving line of credit shall be determined by GMAC from time to time

in its sole and absolute discretion and will be based upon, among other things, Borrower’s

financial condition and status, value of collateral pledged as security for the Line of

Credit, and Borrower’s performance of its obligations hereunder and u.nder other
agreements with GMAC.

(zi) The Purpose. The Line of Credit shall_be used by the Borrower to assist Borrower in
* the periodic cash flow needs of its dealership or cash or capital needs of its related
dealerships or its related business entities.

GMAC Forra ERLC-L (all states exeept FL, M, TR, LA)
(lo/2000) -

Lo



(b)

©

GMAC Form ERLC-L1

(102000)

Limitation and Availability. GMAC will notify Borrower at least monthly of the
amounts available to Borrower hereunder. Notification shall be made by way of a
monthly billing statement- (the “Billing Statement”). Although, if circumstances
dictate, GMAC may in its discretion notify Borrower of changes in availability by e-
mail or fax or verbally, in person or by phone, with a courtesy confirmation in

‘writing. Borrower may also obtain information regarding the amount of Borrower’s

account balance and the amount available to Borrower hereunder at GMAC’s dealer
loan website located at the following URL: www.gmacdealerloans.com ( Website”).
Borrower shall not rely or cause a third party to rely on such information contained in
the Website. Borrower agrees that at no time shall advances.taken by Borrower under
paragraph (c) below exceed the availability; provided, however, that if advances

_exceed availability for any reason, the excess amourit shall be deemed to be part of

the Line of Credit for all intents and purposes under this Agreement. Unless

‘Borrower notifies GMAC in writing of any objection to any monthly Billing

Statement (specifically describing the basis of such objection) within thirty (30) days
after the date thereof, the Billing Statement shall (absent manifest efror) be deemed
final, binding and conclusive upon Borrower in all respects as to all mitters reflected
therein. . Only those iiems expressly objected to in such notice shall be deemed to be
disputed by Borrower:

Advances. Borrower may obtain advances (the “Credit Line Adyances’) avaj!ablt:

_ -hercundér by (1) making a request in writing to GMAC at the Field Support Office

that does business with Borrower or (2) by utilizing GMAC's electronic access system
at the Website. The pmcedurcs restrictions and instructions regardmg Boitower’s
use of such electronic access system as modified from tinie to time, are posted on the
Website (the “Account Terms of Access”), and if Borrower uses the electronic access
system. Borrower agrees to comply with those Account Terms of Access. Credit
Line Advances will be transferred by GMAC to Borrower’s pre-designated account
via Automated Clearing House (“ACH”) deposit. Upon GMAC’s request, Borrower

- will provide written confirmation to GMAC of any on-line request for a Credlt Line

" Advance wnthm five (5) calendar days.

O

-Rep’lxment. In addition to any other amounts Borrower agrees to pay and is

obligated to pay GMAC as herein set forth, Borrower shall promptly and forthwith
repay to GMAC the Credil Line Advances plus any accrued interest, as follows:

1 ermissive Payment. The Credit Line Advances may be prepaid in whole or in
1) P Credit Li d ybpp'd' hol i
part at the option of the Borrower and without premium or pepalty.

(i) Mn'ndatory_ke_pay'menl of Credit Line Advances.

L

(A) The amount, if any, at a minimum, indicated on a Billing Statement as

may be sent to Borrower by GMAC, payable by the due date shown on
such statement.

2.
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(B) That amount of the total Credit Line Advances which exceeds the
availability set forth in the most current Billing Statement, or other means

of notification provided by GMAC, must be immediately paid by
Borrower to GMAC.

(C) If demanded, the full amount of the Credit Line Advances plus accrued
mnterest must be paid immediately upon demand by GMAC.

(iii) Principal Repayments Via ACH Withdrawal. Principal repayments shall be

.~ made by Borrower designating the amount to be repaid at the Website. The

repayments will be withdrawn f{rom Bortower’ s pre-designated account \_fia
Automatad Clearing House (“ACH”) wiihdrawal.

Credlt Line Avmlab;hlv Fee. Prior to the initial Credit Line Advance a.nd annually
thereafter, on the ~annjversary date of this agreement, Borrower shall pay to GMAC a
credit. line avallabxhty fee ‘equal to "ONE HUNDRED TWENTY-FIVE ONE

.. THOUSANDS percent (0. 125%) of the (hcn approved Line of Cfecht

o

Iutére.st The Credit Line Advances shall bear interest on lhe pnnc1pal amount of and
from the date of each advance to the date of repayment in-full of the Credit Line

_.Advances Only one interest rate will apply to the Credit'Line Advances at any given -

time. The rate of interest on the Credit Line Advances will be 300 basis points (one

basis point equals one hundredth of one ‘percent) above: the previous month's- -average:

of the 30-Day LIBOR rate (as hereinafter defined). Such vamus month's average. of

" the: 30- -Day LIBOR rate as of the date of this Agreement is SIX" AND SIXTY-TWO-:
‘ONE HlD\FDREDS percent (6.62%). Upon each subsequent increase.or decrease in

thie previous month's average of the 30-Day LIBOR rate, the rate of interest shall be
increased or decreased by the same amount as the increase or dectease in the previous
month's: average of the 30- Day LIBOR rate, effective on the first day of the next
monthly interest billing period. In no everit shall the applicable interest rate exceed
the maximum permitted by law.

The rate of interest in effect as of the date of this Agreemerit and épplicable to the first

-monthly billing hereunder is NINE AND SIXTY-TWO ONE HUNDREDS percent

(9.62%). The rate of interest applicable to any successive monthly billing period shall
be 300 basis points above the previous monlh‘s average of the 30-Day LIBOR rate
applicable as of the billing date.

‘Interest shall be calculated on the basis of a 360-day year for the number of actual

days outstanding. Interest shall be billed by GMAC monthly as part of the Billing
Statement and shall be due and payable as instructed therein. In no event shall the
interest provided for herein exceed the maximum permitted by law, which the parties

recognize may change from time to time. If acceleration or other events cause the

interest contracted for, charged or received to be in excess of the lawful maximum,

Y 2
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Borrower will receive credits so- that the interest will comply with the law-and in no
event will the interest contracted for, charged or received exceed the legal maximum.

This rate will not be subject to any Wholesale Incentive Plan reduchons which may
be cu.rrenlly applicable to other outstanding loans.

The 30-Day LIBOR rate is defined as follows: The per annum rate of interest offered
for 30-day deposits in U.S. Dollars for each day of a billing period that appears on the
Telerate Screen page 3750 (British Banker's Association LIBOR setting) al

" approximately 11:00 a.m., London time. The 30-day LIBOR rate applicable to any

day on which no rate is published will be the rate last quoted prior to such day.
Previous month's average LIBOR rate will be based on the 30-day LIBOR quotes for

_ the calendar days beginning on the 26th of the month prior to the previous month and
.ending with the 251h of the previous month.

.Norw:lthstandmg the foregoing, for purposes of detcnnuung the prevmus month's

average of the-30-Day LIBOR rate of interest under this- Agreement, the- | previous
month's average of the 30-Day LIBOR rate shall be considered 2.00% per annum if

‘the previous month's average of the 30-Day LIBOR rate established at any time is a
figure which is less than 2. 00% per annum.

It is understood that GMAC will rctain the wholesale account of EVERETT

-CHEVROLET GEO, INC. so long as the loan remains outstanding. If the wholesale
-account is transferred to another financing source, GMAC may, at its option, (a)

declare the Yoan ba}ance due and payable, or (b) increase the rate of this loan to 400

- _bnms poirits abéve the then current previous month's average of the 30-day LIBOR
‘rate (as defined herein). In no event shall the applicable interest rate-exceed the
~ maximum permitted by law.

Interést Payments. Interest as shown on the monthly Billing Statement will be
withdrawn by GMAC from Borrower’s pre-designated account on thé due date
designated in the monthly Billing Statement or within five (5) days after the due date
(at GMAC’s discretion);, via Automated Clearing House (“ACH”) withdrawal.
Borrower will maintain sufficient funds in the accourit to cover the ACH. withdrawals
for interest. '

2. Security Interest and Collateral Assignment. To secure (i) the prompt and complete

payment of the Credit Line Advances, (ii) the payment and performance of any and all
obligations and duties of Borrower of any and all other debts, obligations or duties of
Boriower to GMAC now existing or hereafter arising by this Agreement, whether direct or
indirect, absolute or contingent, or otherwise, Borrower hereby pledges, assigns and grants
to GMAC a security interest in the following property and assets (the “Collateral”):

GMAC Form ERLC-LI
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In all of Borrower’s accounts, chattel paper, documents, instruments, general
intangibles, contract rights and leases and leasehold interest, now existing or hermﬂcr
arising, and in all proceeds thereof; and

GMAC Form ERLCLI : .
(102000 - .



In all of Borrower’s inventory, including vehicles, new and used, cquipment, parts
and materials used or consumed in Debtor’s business, either now owned or hereafter
acquired, and wherever located, cither in possession ol the Debtor, a warehouseman, a
bailee, or any other person and all products thereof and all proceeds thereof; and

In all Borrower’s equipment, including machinery, office equipment, fixtures and
trade fixtures, together with all parts, fittings, accessories, special tools, renewals or
replacement of all or any part thereof, either now owned. or hereafter acquired and
wherever located and all proceeds thereof.

Borrower shall execute and deliver to GMAC one or more agreements, documents, and
financing statements, in form and substance' satisfactory to GMAC, as may be required by
GMAC to gra.nl and maintain a valid, perfected first lien or sccunty interest in the
Collateral.

3.  Handling of Collateral. With respect to the Collateral, Borrower shall:
(a) mainia‘in, secure and protect it from diminution in value; and

- ® keep it free and clear of the claims, liens, mortgage, pledge; encmnbrances security
-interests a.nd nghts of all others; and

ti:) permit GMAC full and complete access to it in order to mvemory, msPecl and audit
it, mc]udmg review’ of Borrower s books and records pertmmng thc:eto, and

(d) .insure it against all risks in such’ amounts and with a carrier and deductibles

~ acceptable to GMAC. Such insurance policy shall riame GMAC as loss payee, to the
extent of its interests therein and shall contain a cancellation provision only upon
‘thirty (30) days prior written notice to GMAC.

() have good and marketable title to all of it.

4. Rights and Remedies of GMAC. Upon the occurrence of any of the followinig: (a) a
default by Borrower in the payment, pcrfonnance or observance of any obligation or
covenait ufider this Agreement or under any other agreement now or hereafter entered into
with GMAC; (b) thie institution of a proceeding in bankruptey, receivership or insolvency
by or against Borfower or its property;. (c) GMAC deems itself insecure based on
knowledge of any event, occurrence, circumstance or fact not directly caused by GMAC,
which in the reasonable judgment of GMAC will have a material adverse effect on the
Collateral, or on the collection by GMAC under any guaranty of the obligations of
Borrower hereunder or if any substantial portion of Collateral is in danger of misuse, loss,
seizure or confiscation; GMAC ‘may take immediate possession of Collateral without
demand or further notice and without legal process. In furtherance thereof, Borrower shall,
if GMAC so requests, assemble Collateral and make it available to GMAC at a reasonable,

GMAC Form ERLC-LI 8-
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convenient place designated by GMAC. GMAC shall have the right, and Borrower hereby
authorizes and empowers GMAC, to enter upon the premises wherever Collateral may be
and remove same. In addition, GMAC shall have the right to exercise one or more of the
following remedies: ' '

(i) institute proceedings to collect all or a portion of the Credit Line Advances, and any
accrued or unpaid interest, and to recover a judgment for the same and to collect upon
such judgment out of any property of the Borrower wherever situated;

(31) to offset and apply any monies, credits or other proceeds of property of Borrower that

bas or may come. into possession or under the control of GMAC agamst any amount
owmg by Bonowcr to GMAG;

(iii) sell or lease the Collateral, or any porion thereof, after five days’ written notice at -

public or private sale for the account of the Borrower.

(v) dcmand retumn of all checks issued to Borrower

Limit of Lnbllltv GMAC shall use its best efforts in handlmg the Autornated Clearing -

House (“ACH™) Credit Line Advance and ACH principal repayment and interest payment
" processes, but shall not be liable . to Borrower, except for acts or omissions by GMAC
-which constitute gross négligence or willful neglect. In no event shall GMAC be lrable for
any delay in transmitting -ACH " Credit. Line Advaucas or ACH principal repaymentg or
- interest’ ‘payment$ due to equipment, communication ox eléctronic fhilures .or any - other
cause beyond GMAC’s reasonable control. In any and all events, the liability of GMAC
shall. not exceed an amount equal to the actual dollar amount of the processing entries

which are the subject of the claim and t.hcre shall be no llabxhty of GMA.C for mc:dental '

conscquenual or puni lwc damages.

) Termm'ltmn This Agrccment is effective unnl terminated upon the ca.rljer of any event

described in subparagraph 4(a), 4(b) or 4(c), or thirty days after receipt of written notice of

termination sent by either party to the other. All rights and remedies of GMAC or duties
and obhgahons of Borrower extant upon termination of this Agreement shall continue in
full force and effect until all obligations are paid i m full.

Suspgr‘;s_i'on. ~.GMAC may, in its sole and absolulc discretion and judgment, increase,
decrease, change, or suspend its obligation to ma.ke Advances under the Line of Credit.

‘Notice and Waivers. The Borrower agrees, if this Agrecmcnt is placed in the hands of an

attorney for collecuon to pay reasonablc legal fees whether suit be brought or not and then -

through trial and all levels of appeals and to pay all costs of collection as permitted by law,
The Borrower hereby waives notice of presentment, presentment, notice of dishonor, and
demand. The Borrower further waives rights to trial by jury of any and all matters
relating in any way to this instrument to the extent permitted by law. The Borrower

GMAC Form ERLC-LI
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aclnowledges that they have consulted with counsel regarding this section, and each

and every other section of this instrument.

Rights and Remedies Not Waived. No course of dealing between the Borrower and
GMAC or any failure or delay on the part of GMAC in exercising any rights or remedies

hereunder shall operate as a waiver of any rights or remedies of GMAC and no single or

partial exercise of any rights or remedies hereunder shall operate as a waiver or preclude

~ the exercise of any other rights or remedies hereunder.

Comglete Apreement. .Except as otherwise provided or referred to herein, there are no
other agreements or understandings, either oral or in writing, between the parties affecting
this Agreement or relating 10 any-of the subject matters covered by this Agreement. No
agreement between GMAC and Borrower which relates 1o matters covered herein, and no
change in, addition to (except the filling in of blank lines), or erasure of any printed portion

of this Agreement will be bmﬂlng unless it is approved in a written agrcemenl executed b}' .
a duly authorized representative of each party

Severability. Any provision hereof proh:btted by law shall be meﬁ'f;clwc to lhe extcnt of

- such prohibitions wuthoul invalidating the: remalmng provisions hereof.

Governing Law. Tlus Agreement shall be constried in accordancc with and govemed by-

" the laws of the lccatwn of Borrower’s pnnclpal p]ace of business.

-NO‘I’ICE IS HEREBY GIVEN THAT ORAL AGREEI‘/EENTS 'OR  ORAL
_COW]TNIENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORHEAR FROM

. ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER
WASHJNGTON ST A'I‘E LAW.

IN WITNESS WHEREOF, each of the parlies has caused this Agrccmenl to be executed by its
du}y authorized reprcsemauve effecnve: the date ﬁrsl above written.

GENERAL MOTORS ACCEPTANCE EVERETT CHEVROLET-GEQ, INC.
~CORPORATION (“GMAC”) (“BORRQY -_’) ® L«
o NL DU e IS
ts: _&(‘;Td- TreS . s\ PV-?Sl'oQ@M"‘
VAR : E '
GMAC Form ERLC-L1
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GMAC Financial Services

5208 Tennyson Parkway, Ste 120
Plano, TX 75024
800-343-4541
BRANCHES lllﬁ(}lﬂ.1i0\fr FXECUTIVE OFAICES

THE WORLD . DETROIT

"WNoveraber 25, 2008

SENT ViA EMAIL AND FACSIMLE ONNOVEMBER 25, 2008

Mr. Jahin Reggans
Evergtt Chevrolet, Inc.

© 7300 Bvérgreen Way
Everett, WA 98203

RE:' Everctt Chevrolet, Inc. (“Dealership™)

Dear Mr. Regbaus

Th:’s letter confirms the conversation between you :md GMAC on Nevmnber 21, 2008 regarding the
Dealership’s failore to meet all of the requirements as stipulated in a letter sent to you by GMAC dated
July 30, 2008. 1In thar letter, GMAC required the fo]lowmg in order 1o continuc the financing
arraigéments between the Dealership-and GMAC: . J

By no Jater than October 30, 2008, ap umncumbc‘rcd capital injection of $800,000 must be made
into the Dealership.

By no later than October 30, 2008, the personal guaranty of John Rcwms of all obligations of _
the Dealership to GMAC must be provided to GMAC as additional security.

" As always, the Dealership must remit payment for vehicles “faithfully and promptly™ upon their
'sale or lease, as required by the Dealership’s Wholésale Security Agreement with GMAC, and

strictty comply with all provisions of the Wholesale Security Agreement.

As of the date of this letter:

GMAC has received unencumbered [unds in the amount of $500,000.

The personal guaranty of John ch_gans of all 0bllgat|ons of the Dealership to GMAC has not
been received.

The Dealership has not remitied payment for vebicles “faithfully and promptly” npon their sale
of lease, as required by the Dealership’s Wholesale Security Agreement with GMAC, as proven

* on tour separate wholesale inventory audits compléeted on August 22, 2008 (17 out of 22 sampled

vehicles), September 4, 2008 (7 ont of 16 vehicles sampled), September 23, 2008 (9 out of 15
vehicle sampled), and October 27, 2008 (5 out of 13 vehicles sampled).



As-discussed; despite the fact that GMIAC s requirenients have: ndi'ﬁtm"}‘nilylm;;t ‘GMAC is agreeable-io
empoiarily continve-the-Dealership’s credi I' ]iilbif‘!he‘foﬂbﬁﬁng requuements arémet bme-‘ember 30,
2008

* The personal guamnly of John Reggans of all obligations of the Dealership to GMAC (document
enclosed for signature).

*  An unencumbered capital injection of $300,000.00 into the Dealership.

If the Dealership is unwilling or vnable to comply with the above requirements, GMAC may suspend or
terminale the _Deal_cljshi_p’s wholesale credit lines.

“Nothing i this letfer constitutes or sheuld bie constnied as-a waiverof any of GMAC’s rights or remivdies.

under ap;:dlcable law or under:the Dﬁslﬁfshrp s Agrebnigits” \‘ﬁiﬂ) WAC. -all of Which art-eXpresshy -

resgived.

NotWi_tI_)standjng the foregoing, the Dealership's credit [ine'isjﬁubjﬁat_ to the agreemients under which it
was extended. GMAC financing is demand financing of a discrefionary naturé and -thus may be
modified, suspended or terminated at GMAC’s election, in Its sole, absolute discretion.

o
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PAGE 82

EVERETTCHEV
EVvERETT
CHEVROLET

B \2-9-63
ﬁ

GMAC, please floor the following new units to Everett Chevrolet, Inc.’s floor plan; dealer

#0585

Year Model
2009 Silverado
2009 Silverado
2009 . Silverado
2009 Silverado
2009 Cobalt
2009 HHR
2009 HHR

VIN 310 Amount Flooring%  FP Amount
105096 $32,682.13 97% $31,701.67
104723 $32,570.03 97% $31,592.83
108076 $31,150.73 97% $30,216.21 W
116477 $33,990,28 97% $32,970.57 )
135500 $18,044.65 97% $15,563.31 VWO LeA -
557610 $19,624.80 97Y% $19,026.06
538226 $19,161.60 97% $18,586.75

After flooring the above units, apply the proceeds to the following floor planned units:

VIN: FP Amount:

802742 v $17,975.00

117580 v $13,895,00

245065 o~ $26,619.23

Jo1629 v $12,595.00

300916 ¢/ $27,295,00

135330 $31,375.68

375480 1/ $10,068.75

202620 // $7,19500

258554 1 26,779.88 u

268217 :13,595_09 .ﬂ;?a\l& Aowon o 4 12?' 26 -b ltwnasninag \D"\‘*“Li
114711 % $30,728.90 oNowe, 2l K ogad 4, 2O
1466543 $8,595.00 N romEe P i Nl —
158878 ¥ $19,69500 T~ @ S™* Ge N dang).
267072% $17,195.00 .

sy

4

GMAC 000679
CONFIDENTIAL

7300 EVERGREEN WAY - EVERETT « WASHINGTON « 98203 » PHONE (425) 3556690

12/09/2008 TUE 21:08 [TX/RX NO 8572) [@oo2
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01-14-"09 14:35 FROM-

T-302 PO0B2/086 F-Q28

RESTRAINING ORDER. -1 Adorno Yoss Caley Dehkhoda & Qadri
2340 130" Ave NE #D-350
Dellevue, WA 98005
(425) 869-4040 Pax (425) B69-4050

3

4

5

6

K IN THE SUPERIOR COURT OF WABHINGTON

8 COUNTY OF SHOHOMISH

Y |

: . GMAC, A Delaware Corporation ; :

10 §- . No. 08-2-10683-5

1 PLAIIHTIFP,

12 Ve .
o= RESTRAINING ORDER f
13 EVERETT CHEVROLET, a Delaware '
corporation; and JOHN REGGANS

14 and JANE DOE REGGANS and

15 their marital community

16 DEFENDANTES .

17 . _ :

n This matter came before the Court on January 14", 2009.on

19 GMAC (hereinafter GMAC) Motion for a Temporary Restrailning Order

20 againsﬁ Defendants Everett Chevrolet and John Reggans & Jane Doe

21 fReggans (hereinafter Defendants) and Order to BShow Cause,

22 |pefendants received notice of the hearing by phone, facsimile

23_ and electronic message on December 31, 2008.

24

25



The Court heard oral argument of counsel for the GMAC and

o

counsel for the Defendants. The Court considered the pleadings
filed in thie aoction and the following evidence including the
Declaration of GMAC Officer, M™Mr. Pedram Davoudpour anci ‘the
supporting conversion worksheet. Furtheximore, GMAC has already
posted a bond with court in the amount of $2,000,000.

Based on the argument of counsel and the -evidence

presented, the Court finds that the GMAC ie in danger-of losing
10 ftheir property and thelr remedies under the Becurity - agreement

eigned by both parties and the Court finds that the Temporary

12 Restraining Order entered on December 31, 2008 provided remedies
: .that were toc; restrictive upon the Defendsnts. For the reapons |
15 spet forth above, IT .IS HEREBY ORDERED:

16 1. GMAC's motlion is granted with modification as outlined
17 |below.

18 I Defendante (with the exception of Mrs. Carmen R99gans-)
19 their agents, servants, employees, and all persons in active
e concert and participation with Defendants who receive actual
z; notice of- this order, are enjoined from encumbering or
- concealing any of the vehicles or other property in which the

04 |GMAC hese a security interest.

25

RESTRAINING ORDER -2 Adoroo Yoss Caley Dehkhoda & Qadri
2340 130" Ave NE #D-150
Bellevue, WA 98005
(4cp) B69-4040 Fax (425) 869-4080

362 T PeRs/aee e



81-14-'09 14:36 FROM-

3. Defendants Bhall immediately make available to
Plaintiff all records of vehicle sales as well ap buyer orders,
palep contracts, service agreementsa, and bank recorda and cash.
journals.

4, Defendants (with the exception of Mrs. Carmen Regg;nal
their agents, servants, employees, and all persons are anjoined
from removing, ejecting, or forcibly gvicting GMAC’s pexsonnel,
employees, agents, and‘or collateral gpecialist agents. GMAC
shall have access to the dealership at a location designated by

the dealer principal and access to all records where recoxds can

{| be ruvlel; . GMAC Bhall not interfere with salea. @
Refpesenimine Shall SEMBAA. va Vae Corner office. w A Fu“ Mﬁw’-’
' 5. GMAC phall post a bond with ‘the court in the amount of
‘3435“: Vo, 09

$'7'3£:;ﬂ=‘r 00 for the payment of costs and damages which may be

order.

redtrained by“"this order.

7. This temporary restraining order shall expire Janﬁary
22, 2009.
RESTRAINING ORDER -3 Adomo Yoas Caley Dehkhoda & Qadri

2340 130% Ayo NE ¢D-180
Bellevue, WA 98005
(425) 869-4040 PFax (425) 869-4050

incurred by any party found to be wrongfully restrained by this -

T-38Z POE4/0EU6 F-028

wepahat o



01-14-"89 14:36 FROM-
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i Vehicles may be sold with the understanding that GMAC
shall receive the proceeds, with the exception of sales tax, Qf_
warranty contracts and pervice contracts and dealer shall
recéiv'e eighty percent (80%) sa-fle._s' profit per vehicle
tranpaction.

B. GMAC shall honor dealers sales release privilege that

Jwab in place prior to December 5, 2008.

9. Cash sales proceeds are due immediately.

11, Dealership shall hold all Wgss, keys anditios .
“la. GRAC W\ Wold ¥le and MSO'S . _
12, Dealership will not sell any vehicle for eales

proceeds less than GMAC floorplanned amour\_o \ L :
tege v IEMAC "‘8 _

|Z)o\ 'ﬁcr..\((' -;‘M.\\ Q;M-&L atiess o

L DT ' S \oe ‘
\} k W\ng}.’\b\w wﬂ‘wj"“‘\ noy o0 b\‘ velodes Canc oW
“L'—M order S\l oz enfos m'a e X( Q[\QU\&MS%
2 N \o§ el iy hess Judg‘{)u A,
~ 1/ t4) 09
Prasentced by: ; / /

Adornt_} Yoss Caley Dehkhoda & Qadri

ﬁmmy—“@rﬂ-ﬂm Hamina De hichoda -Stre 1<

Attorney for Plaintiff GMAC WS BA 311 34

RESTRAINING ORDER -4 Adorno Yoss Caley Dehkhods & Qadn
2340 130" Ave NE #D-150
Bellovue, WA 9Boop
(425) B69-4040 Fax (q28) 869-4050

T-382 PBB5/066 F-828



I‘.ﬁ‘i:i'q‘-;l'.ﬁg"‘l'aEﬁ‘?‘“ﬁﬁt‘g\i:.“"“'““‘ll_“““‘“““-'”"“h‘"‘"“"-"-”‘""”"."“""'”“'"

—

W 0 Q2 E-3 we

Copy Received and Approved for Entry:

MARSH MUNDORF PRATT SULLIVAN

+ McKENZIE, P.6.C

»

Karl £ ¥buemann, WSBA #21006
Co-Coungel for J1Defendanta

_ W
Wwilliam J/Mleeler, Jr., Esq.
Pennpylvafila Bar No. 22443

Co-Counsel for Defendante

RESTRAINING ORDER -5

Adorno Yoss Caley Dehkhoda & Qadri
2340 130%™ Ave NE 4D-150
Bellevue, WA 98005
(425) B69-4040 Fax(425) 869-4050

T L
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AUDIT ACTION ITEMS FOR DEALERSHIP e
Dealership Name: EVM Cf;n/ Contact at Dealer: /Wf C’Aag/

/0/17 '/Z -JF Primary Dealer #: ?z’? j 5’0‘_3{) _

Release Period: - 3

Date of the Audit:

S
IN Customer Name Date Sold | Due Data | SC Date Comments
i /16753 uiBokw G| N -
20 136 L3839 4! BgnrE> X107 ! , )
3 /4934 A zzfa'awwém 15 13
o [2543) AP Carpy i Vg ' =
5 /9 E9S5 W gdffm ARy s
8219341 4 Ahz 13 B
792,372 u 3 1 /48
wﬁ%ﬁ{i U y ! /%8 _as
2803 m‘ gfg,/ /

= /55 ' L
WAL/ A, _ /31% /45 PO wr Casprn (K-
12 A¢203 74 Pugaro® | 1 | i g
13
14}
) ,‘

X . {E ; . =
Commenls
L ang pp fistE A BEmo  Lesokhlysx L o

_ LBl K] A SeMTTAE - wee ) Do
WSS LAT VNEED Ta fr B~ fRTD

M A IA . _/ﬂ;fﬁﬂ_ 7o far 0By — [0

B y -4 g

1 ,-;.,. M:?f £ STl oK . frliAv
2 /3458 mwEr mv Stoats ﬂiﬁ_dd___
30?2;(15_669_& __Ef&w K5 EPE pX_phts, 0 STOXALE
4.9 99 N KL 5 I E P pIatS g STEIAEE
A2 ﬂ‘&’% J- Hegipw Poto .

8 P .

I - d_ e R
o — e T
8 1 . _ ;

10] j___ :
L3 ‘-j
Auditor%gﬁ/ Received by Dealer: \4&4—!-;? % Date:_Z-/f -2 8
7

GMAC 003063
CONFIDENTIAL




R. Ex. 23



i PURPOSE/REMITTER: EVERETTC. .ROLET

@bank CASHIER'S CHECK  no. 3374500611

93-38
Five Star Sam(wé

929
pate: DECEMBER 09, 2008

PAY NINETY THREE THOUSAND FIVE HUNDRED FIFTY SEVEN DOLLARS AND 00 CENTS
$ 93,557.00
TO THE .
ORDER OF: GMAC
Location: 3374 S EVERETT ALBERTSONS NON NEGOTIABLE
h oo (vre, e e

(rgol—
065 0sS%> ~-

THIS DOCUMENT HAS AN ARTIFICIAL WATERMARK PRINTED ON THE BACK. THE FRONT OF THE DOCUMENT HAS A MICRO-PRINT BORDER. ABSENCE OF THFSF FFATIIARS WH L WDACATE A COPY,
, g[@bank CASHIER'S CHECK  No. 3374500611
3 Five Stur Servie Cuarssteed (% ' " 079

I ? DATE:  DECEMBER 09, 2008
. PAY NINETY THREE THOUSAND FIVE HUNDRED FIFTY SEVEN DOLLARS AND 00 CENTS
i
i g 93,557.00

TO THE

ORDER OF: GMAC

PURPOSE/REMITTER: EVERETT CHEVROLET

Location: 3374 S EVERETT ALBERTSONS

V.S, Bank Naboral Anﬂ:i:l;wl X AUTHORIZED SSIGNATURE

Minncapolis, MM 55480

33 7L SO0 1 1w 12092900 383:150080235297

GMAC 000680
CONFIDENTIAL
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EVERETT

CHEVROLET

TO: GMAC
Please floor the following units onto Everett Chevrolet, Inc.’s floor plan: Dealer number
0585 ;
Year Model VIN AWvV* Flooring % FP Amount Mileage
" §oc100 2008 Express Van | 118982 $20,037.50 80% $16,030.00 5
v D] 71 2007 Sonata 259944 | $10,300.00 70% $7,210.00 30,687
Vv Yoo AT | 2003 Jetta 076903 $7,650.00 70% $5,355.00 54,086
v Gs5IA m:%’b{)é’;’ " me M34583 $10,000.00 - 70% $7,000.00 40,865
g 247 | 2007 Colorado 197284 $12,500.00 70% $9,030.00 24158
80 AT| 2008 Canyon 161952 $13,100.00 70% $9,170.00 16,945
- D9 go’f 2003 Sante Fe 484123 | $6,700.00 70% $4,690.00 65,963
v g02224 7| 2006 Silverado 204140 | $12,000.00 70% $8,400.00 29,712
g 17 17 2004 RX300 063997 $18,000.00 70% $12,600.00 52,335
= p03724 2004 Rendezvous | 589343 $7,500.00 70% $5,250.00 51,264
gograc’]| 2004 Taurus 196429 $5,500,00 70% $3,850.00 51518
G004l B7| 2004 Impala 214968 $9,000.00 70% $6,300.00 75575
~DCs T | 2006 Mustang 265922 $10,250.00 70% $7,175.00 25,230
,/’ 96 ,./Atf1 2004 S60 ¢ i) 347398 $14,200.00 70% $9,940.00 48,700

Further, please apply the proceeds and cashiers check in the amount of $88,756.61 to pay
_ off the following floor plan units:

VIN: OSB:
227340 $31,641.45
009398 $16,792.50
127454 $12,895.00
140568 $22,800.80
178438 $25,317.83
-~ 212665 $34,157.03
755513 $6:030.00
133991 $27,056:25
220150 " $9.488.75
365622 $14,595.00

7300 Evergreen Way

F036LS
Fo4128
D?G749
50131
Top73
%0207

| egcs2:
1506214

‘?06%14
L9556

erett WA 98203

e 75K b)

GMAC 003087

CONFIDENTIAL

PHONE
Toll Free

(425) 355-6690
(800) 628-4161

www.everettchevrolet.com
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Everett Chevrolet Sold out of Trust Worksheet - 1/7/09

VIN FP AMOUNT SELL DATE DUE DATE
219221 $5.606.25 12/13/08 12/18/08
260087 $24,786.90 12/13/08 12/18/08
222212 $9,281.25 12/13/08 12/18/08

_ 323750 $17,899.35 12/14/08 12/18/08
116753 $9,095.00 12/14/08 12/18/08
181295 $37,508.43 12/14/08 12/18/08
237294 $15,195.00 1214108 12/18/08
A62037 $10,068.75 12/15/08 12/18/08
169341 $42,379.50 12/15/08 12/18/08
233157 $31,095.15 12/16/08 12/19/08
015652 $12,780.00 12/16/08 12/19/08
210880 $6,695.00 12/16/08 12/19/08
239757 $24,224.85 12/16/08 12/19/08
223208 $37,038.43 12/17/08 12/22/08
215641 $7,595.00 12/19/08 12/24/08
218126 $40,384.20 12/20/08 12/26/08
107642 su_agé.oo 12/22/08 12/26/08
317734 $23,883.58 12/23/08 12/29/08
197097 $22,008.95 12/23/08 12/29/08
239255 $24,224.85 _12/23/08 12/29/08
A55133 $14,887.50 12/23/08 12129108
182006 $10,237.50 12/24/08 12/30/08
243132 $36,021.78 12/24/08 12/30/08
238294 $37,606.40 12/26/08 12/31/08




140658 $9,895.00 12/27/08 01/02/09

188989 $47,895.55 12/29/08 01/02/09
191791 $44,227 40 12/29/08 01/02/09
239513 $24,224.85 12/30/08 01/05/09
222523 $25,751.55 12/30/08 01/05/09
273424 $19,417.10 12/30/08 01/05/09
124749 $19.867.00 01/01/09 01/07/09
171189 $24,853.33 01/01/09 01/07/09
145673 $47,244.40 01/06/09 01/09/09

33. $778,774.80 Total Due

3171,820.43 Due 12/18/08

$74,795.00 Duve 12/19/08

$37.038.43 ‘Due 12/22/08

$7.595.00 Due 12/24/08

$55,279.20 Due 12/26/08

$85,004 88 Due 12/29/08

$46,259.28 Dve 1230/08

337.606.40 Dve 12/31/08

$102,017.95 Dueafms

$69,393.50 Dve 010509

$44,720.33 Due 01/07/09

547,244 40 Duwe 01/09/09




R. EX. 54



Summary Report Everett Chevrolet
As of March 20, 2003

FLOOR PLAN INVENTORY
Principal Amount

Units Owed Valuation® Variance
Repurchase Units (New ) (1)° 74 $1,818,191.19 $1,818,191.18 $0.00
Non Repurchase Units (New) (2) 34 $1,118,146.18 $776,851.00 ($341,295.18)
Unknown (New) 1 $54,433,88 $54,433.88 $0.00
Sublotal - New - 109 $2,990,771.25 $2.645,476.07 ($341,295.18)
Used (3) 72 $669,129.69 $738,350.00 $69,220.31
Total 181 $3,659,900.94 $3,387,826.07 ($272,074.87)

SOLD OUT OF TRUST (SOT)

New 23 $476,423,12 $0.00 (§476,423.12)
Used 13 $131,685.16 £0.00 ($131,685.16)
Total: 36 $608,108.28 $0.00 ($608,108.28)
; LOANS
Revolving Line of Credit (4) $708,000.00 $424,348.85 ($283,651.15)
Total $708,000,00 $424,348.85 ($283,651.15)
IN TRANSIT
New (5] 22 $674,629.80 $674,629.80 $0.00
Total $674,629.80 $674,629.80 $0.00
Total Obligation: $5,650,638.02

Total Obligation Less In Transit vs, Collateral Value $4,976,009.22 $3,812,174.92 ($1,163,834.30)

‘Collateral Value Explaination®
1} New Inventary (Reguschase Unils): Collateral value is 1:1 (Obligation:Collateral Value) based on repurchase guidelines established by GM (2008 and 2009 modael-year unils less than 300 miles
ihal ware invoicad afler Seplemoer 1, 2007).

2) New Inveriary {Nom-Resurchase Unis): Collateral valus is based on avorage wholesala vatue eslablished by GMAC auction valua(s} Sasad on make, model, condition, and miles of sach unit.

3) Used Inventory (Fizsred) is based on Black Bock "Clean™ Wholesale Value as of 3-12-0%.

4} Revolving Line of Cea Col'ateral valus Is based on the foliowing langible asse's of Everel! Chewrolel, Inc. as reported on the Jenuary J1. 2008 Operating Report, Parts and ﬁ:uuorills of
$399,558 [scaled B2%! Fouvismenl of §13,302 and Fixtures of $122,889 (scaled 85%| and Black Book Vaive of non-floored used inveniory at Dealership, as of 3-20-09, of $244,100 [no scaling)
Assel scaling is Sasec oo nalicn-wide GMAC scaling guides for liquidating ike assals.

5} In Transit unils aro assumec iz be fuliy repurchased by GM,




Everett Repurchasable New Vehicle Inventory

March 11, 2009
VIN Year Model Note Date | Days OS | Current OSB Valuation Mileage*
1GCEK14C487238659 | 2008 SILVERADO 030408 n 32422485 32422485 6
1GCEK14C287238420 | 2008 SILVERADO 03/04/08 an $24.224.85 $24,224.85 7
1GCEK14C687238033 | 2008 SILVERADO 03/04/08 371 $2422485 $24.224.85 1
1GCEK14C282237896 | 2008 SILVERADO 03/04/08 371 32422485 $2422485 - 14
3GNEC12)08G245596 | 2008 |  AVALANCHE 031808 sz | 332,412.48 $32,412.48 28
1GCDTE38E221283 | 2008 COLORADO 06/05/08 278 $25.209.00 $25.209.00 . 3
1GNFK16328J225657 | 2008 K1500 04/04/08 340 .- $53,142.70 $53,142.70 4
2CNDLO37186309069 | 2008 |  EQUINOX 03/30/08 345 - $29.240.73 '$29240.73 70
1G1ZJST748F296064 | 2008 MALIBU 07/15/08 238 $26,402.60 $26,402.60 72
1GCGG25C781118982 | 2008 | EXPRESS VAN 12/11/08 89 $16,030.00 $16,030.00 80
1GCDT13£288174381 | 2008 COLORADO 05/05/08 309 $24,891.53 $24,891.53 100
1G1ZH57BXBF294710 .m MALIBU 08/28/08 194 | 52181603 $21,816.03 198
1GNFK16398R167130 | 2008 K1500 12/31/08 476 ~ 1" '1‘49.351.03 $49,331.03 258
1G12J577XBF266938 | 2008 MALIBU 06/12/08 27 -326,033.28 326.03328 295
1GCHK53609F114097 | 2009 SILVERADO 1.1103:03 127 $44,950.60 $44,950.60 4
1GCGG25C091120266 | 2009 | EXPRESS VAN 10/24/08 137 | 52434393 32434393 4
1G1ZG57B59F194244 | 2009 MALIBU 11/30/08 100 $21.714.33 $21.714.33 5
1G1ZG57B594197818 | 2009 MALIBU 111408 16 : sz:ju_:n $21.714.33 5
KL1TDE6ES9B381179 | 2009 AVEO 10/31/08 130 $12,181.08 $12,181.08 5
1GNFK26389J108009 | 2009 K1500 10/09/08 152 | 35134183 $51,341.83 6
1GCHKS9K29E114256 | 2009 SILVERADO 11/03/08 127 $36,461.65 | $36,461.65 6
1GCGG25C691134091 | 2009 | EXPRESS VAN 11721108 109 $24343.93 $24343.93 7
1G1ZH57B794201588 | 2009 MALIBU 1118/08 112 . $22.76558 $22,765.58 7
KLITD66E89B309862 | 2009 AVEO 07720008 23 | $15,117.23 $15,117.23 7
KL1TDG6E39B378376 | 2009 AVEO 1031108 130 $12,181.08 $12,181.08 7
KL1TDE6EX9B379024 | 2009 AVEO 10730108 131 $12,26563 $12,265.63 7




KL1TD66EBIB393679 | 2009 AVEO 111908 111 $12,181.08 $12,181.08 7
KL1TD66E59B396877 | 2009 AVEO 111408 116 $12.181.08 $12,181.08 7
KLITDG6ESOB396930 | 2009 AVEO 111908 11 $12,181.08 $12,181.08 7
1GIAK1BH597135700 | 2009 COBALT 082908 193 $15,621.65 $15.621.65 8
KL1TGEEE30B310456 | 2009 AVEO 0712108 232 $16236.30 $16.236.30 8
1GCEK28J692145219 | 2009 |  SILVERADO 12/02108 o8 $31,549.93 $31,549.93 9
1G1ZI57TB19F186515 | 2009 MALIBU 111408 116 $25317.83 $25317.83 9
KLITGE6E30B311204 | 2009 AVEO 072008 233 $16,320.85 $16320.85 9"
KL1TDS6E79B320593 | 2000 AVEO 07128/08 225 $13,693.23 $13,693.23 9
KL1TD66EX9B401605 | 2009 AVEO 1119108 111, $12,181.08 $12,181.08 9
1GIAKIBH097130243 | 2009 COBALT 08/22/08 200 $15621.65 $15,621.65 10
mnmmuszﬁ 2009 | TAHOE K1500 1121108 109 $39,091.63 $39,091.63 10
1G1ZH57B194193276 | 2009 MALIBU 11/06/08 124 $23275.58 $2327558 1
KLITDGEESOB378590 | 2009 AVEO 101708 144 $12,181.08 312.181.08 1
2CNDL33F796211593 | 2009 EQUINOX 0872808 194 $24.86338 $24,863.38 12
1GCEG25C891122718 | 2009 | EXPRESS VAN 102808 133 32434393 $24.34393 13
1G1AK18H597137107 | 2009 COBALT 08729108 193 $15,621.65 $15,621.65 14
1GCEK290597136544 | 2009 |  swverapo 1172008 110 $31,061.18 $31,061.18 15
3GNFK32009G144652 | 2009 |  AVALANCHE 112408 106 34900475 $49,004.75 15
KL1TGE6E19B310455 | 2009 AVEO 07720008 233 $16,.236.30 $16,236.30 15
2GIWBS7TNG91174601 | 2009 IMPALA 10/06/08 155 $23,179.68 $23,179.68 16
KL1TGE5E99B308209 | 2009 AVEO 071808 235 $16,570.05 $16,570.05 17
1GNEV33D495110453 | 2009 |  TRAVERSE 1028/08 133 $44,240.38 $44,240.38 18
1GNDT335492111876 | 2009 | TRALBLAZER 10/16/08 145 $30,089.35 $30,089.35 20
KL1TDSBES9B308529 | 2009 AVEO 07720008 3 $15201.78 $15201.78 21
KL1TDS6E19B304082 | 2009 AVEO 07129108 224 $15.117.23 $15,117.23 22
KLITDG6E09B320533 | 2009 AVEO 07727108 226 $13,69323 $13693.23 p2)
1G12G57B69F 172897 | 2009 MALIBU 1023108 138 $21.714.33 $21.714.33 n




KL1TDEEEZ9B306035

AVEO

07/18/08

235 $15,17.23 $15117.23 24
KL1TD66E39B320591 AVEO 07/28/08 25 $13,69323 31369323 25
3GNCA13B195557610 HHR 12/09/08 91 $19,036.06 $19,036.06 26
1GCHK59KE9E 118620 SILVERADO 111708 113 $36.461.65 $36,461.65 28
KL1TGE6ES9B308322 AVEO 0722108 232 $16,570.05 $16.570.05 28
1G1ZGS5TBXOF 165404 MALIBU 10/15/08 146 $21,714.33 $21,714.33 29
1G1ZI57BT9F 175423 MALIBU 10/29/08 132 $25,317.83 $25317.83 29
KL1TGE6E99B308324 AVEO 07720008 233 $16.570.05 $16,570.05 31

KL1TGE6E498311258 AVEO 07721108 232 $16,320.85 $16,320.85 54
KL1TGE6E 198311203 AVEO 07721108 232 $16.320.85 $16,320.85 69
1GCCS199898123218 COLORADO 12/10/08 160 $19,825.00 $19,825.00 82
IGCCABSBEISS53B226 HHR 12/09/08 91 $18,586.75 - $18586.75 86
1GNER33D695104710 TRAVERSE 10/13/08 148 $41,000.13 $41,000.13 89
1G1ZI577894189063 MALIBU 10/31/08 130 $27.468.33 $27.468.33 17
1G1AP18X197125867 COBALT 0872008 202 323,470.38 $23.47038 120
1GNEV23D795116578 TRAVERSE 1111/08 119 $33,760.05 333,760.05 144
1GCEK290492105096 SILVERADO 12/09/08 91 $31,701.67 $31,70167 224
mcsx;nmsm 16477 SILVERADO 12/09/08 91 $32.970.57 -$32,970.57 239
3IGNCA13B09SS505921 HHR 09/25/08 207 $18.997.45 $18,997.45 282
1G1YY26E885132179 CORVETTE 05/30/08 284 $73.927.48 $73,927.48 7

TOTAL: $1,818,191.19 $1,818,191.19
# UNITS: 74 74

* Mileage as of March 11, 2009;




Everett Non-Repurchasable New Vehicle Inventory

March 11, 2009

VIN Year Model Note Date | Days OS Current 0SB Wholesale Value (1) Mileage
1GIASSBHI9T 135500 2009 coBALT 1270908 9 $15,563.31 $10,345.00 329
2CNDLEIF 306229221 2009 EQUINDX 1170208 127 $29,813.20 $20,127.00 336
1GCEK29JX9Z104723 2009 SILVERADO 12/05/08 9N $31,592.93 I $23,485.00 409
1GNEVZ3D895104570 2009 TRAVERSE 101208 149 339,603.08 $30,079.00 423
1GNEV23D895119179 2009 TRAVERSE 11720008 110 339,603.08 $30,073.00 419
1GCEK29J192108076 2009 SILVERADO 12/09/08 91 $30,216.21 $23,485.00 534
1GNFKZ3089J101734 2009 TAHOE K1500 | oaz208 200 .$46.557.18 $32,656.00 545
1G1ZJ57BIGF177044 2009 MALIBU 10/30/08 13 $25,555.83 318,768.00 638
1GNEV23D795 108562 2009 TRAVERSE 1024108 137 $39,182.23 529,140.00 801
1m01 95122912 2009 TRAVERSE 1172508 105 $33,258.55 $29,890.00 1167
1G1ZK57718F 181287 2008 MALIBU 09/04/08 187 52541493 $19,388.00 1309
1G1YY36U975125527 2007 CORVETTE - 0BN707 571 351,612.60 $40,651.00 1859
1G1ASS58H097 120112 2009 COBALT 11/0508 140 $16,681.90 310,444.00 2052
3GNFK12Y97G320797 2007 AVALANCHE 307 $44,242.78 - $30,050.00 2214
1GCEC14X782315475 2008 SLVERADO 09108 212 $19,291.45 $15,136.00 f 2625
1G1ZGS57B29F 159600 2009 MALIBU 10/28/08 133 $20,864.43 $15,459.00 3148
KL1TGE6E498310384 2009 AVEQ 11/06/08 232 3$16,236.30 . $10,474.00 3598
KLITGEEET 98308323 2009 AVEQ 11/06/08 233 $16,570.05 $10,479.00 4015
1G1AM18B167 261623 2008 COBALT 11/06/08 350 32170865 $11,091,00 4407
1G1zx5.;?1n42045?5 2008 MALIBUY 06/18/08 265 szgmsss $19,123.00 4702
1G1ZK577284194383 2008 MALIBY 0219108 422 $27.187.18 $19,420.00 ] 4799
1G1ZI57T4BF279328 2008 MALIBU 1071408 147 3$23.618.43 $17.053.00 4811
2CNDL537185037037 _|* 2008 EQUINOX 1025107 502 $28,410.51 $18,679.00 - i 4970
KL1TDE6EBIB306037 2009 AVED 11/06/08 235 $15,117.23 $9,658.00 5061
1GNET13H882243132 " 2008 TRAILBLAZER 091708 174 $36,021.76 $26.264.00 5424
1GNFK13098R 183855 2008 TAHOE K1500 05/07/08 307 $49,163.25 $36,054.00 6944
1G1YY32G435109620 | 2003 | CORVETTE 03114105 1457 $33.624.08 521,900.00 _as171°
1GCES14HX58116906 2005 SSR 111804 1573 3$39,829.55 $22,800.00 25554
1G1YY3aU455122440 2005 CORVETTE 04105 1427 $47 24628 $29,400.00 26743
1G1YY26E365120874 2006 CORVETTE 01/11/07 789 161,74525 $41_500.00 18798
3IGCEC14Z26G241445 2006 SILVERADO 04/06/06 1069 $17.978.98 37,500.00 ___604s8°
1GNET13H862299228 2006 TRAILBLAZER 01/11/07 788 $35,829.38 $16,100.00 34678
1G1YY26ES75126189 2007 CORVETTE 05107108 750 $63,391 .38 $44 700,00 16184"
AGNFKI12Y18G222350 2008 AVALANCHE 0926508 96 $49 384 43 $33,500.00 15060

TOTAL  $1,118,146.18 $776,851.00
# UNITS 34
Variance in OSB vs. Wholesale Value (3341,295.18)

{1) Wholesale Average is based on marke! research and data oblained lrom aclual remarketing of vehickes and GMAC SmanAuction and GMAC SmarlLane (Auction),
“Actual mies on these unils were nol obfamed due the the model year being beyond GMs mpurchase pobcy. Miles used are Wholesale Averages based on year of vehicle

““While the model year falls ilo the repurchase gusdebnes, the vetcle mies are bkely beyond GM's repurchase guidelines a3 the wl is being used 33 a demo by the Dealer Pancipal




Everett Unknown If Repurchasable New Vehicle inventory

March 11, 2009
VIN Year Model | Note Date | Days OS| Current 0SB Mileage
Unit not on
lot:
a previously in
1G1YY36W685131658 2008 | CORVETTE 08/15/08 207 $54,433.88 Mukilteo.
TOTAL: $54,433.88

# UNITS:



Everett Used Inventory Valuation-
Valuations as of 3-12-09

VIN Year Model Note Date |Days OS| Current OSB - Black Book*
1C3ELS56R26N213547 2006 SEBRING 09/04/08 188 $9,756.00 $7,600.00
1C3LC46K18N1135889 2008 SEBRING - 06/30/08 254 $12,600.00 $11,000.00
1D4HB38N34F111694 2004 DURANGO 04/28/08 317 $7.678.25 $7,675.00
1D7HL48N 135301201 2003 DAKOTA 08/20/08 203 $8,606.25 $8,425.00
107HU18044J237308 2004 RAM TRUCK 04/11/08 334 $9,956.50 $9,875.00
1FAFP55584G 196429 2004 TAURUS 12/11/08 90 $3,500.00 $5,450.00
1FMYUG0E23UA37680 2003 EXPLORER 07/16/08 2-38 : $5,381.25 $6.300.00
1G1AK18F387195021 2008 COBALT 11/24/08 107 $8,095.00 $9,350.00
1G1AK52F 757634782 200§ COBALT 07/16/08 238 $5,643.75 $5,750.00
1G1AL18F687114994 2008 COBALT 11/24/08 107 $7.785.00 $10,200.00
1G1AL55F367622008 2006 COBALT 10/28/08 134 $6,581.25 $7,600.00
1G1AL55F567602293 2006 COBALT 06/11/08 273 $7,795.00 $7,600.00
1G1ALS58F887215641 2008 COBALT 11/25/08 106 $7,595.00 $10,200.00
1G1ND52J03ME54435 2003 MALIBU 11/12/08 313 $3,169.25 $4.200.00
1G1ND52J13M655058 2003 MALIBU 11/12/08 313 $3,158.25 $4,.200.00
1G1ND52J33M655191 2003 MALIBU 11/12/08 313 $3,169.25 $4,200.00
1G1ND52J43MB54938 2003 MALIBU 11/12/08 313 $3,158.25 $4.200.00




$3.159.25

1G1NDS2J53MB54575 2003 MALIBU 11/12/08 313 $4,200.00
1G1NDS52J83M6E54537 2003 MALIBU 11/12/08 313 $3,158.25 $4,200.00
1G1ZG57898F213506 2008 MALIBU 11/28/08 103 $11,500.00 $13,850.00
1G1ZTS58NS8F111091 2008 MALIBU 06/18/08 265 $12,500.00 $11,700.00
1G2MB33B36Y000128 2006 [SOLSTICE 05/08/06 1,038 $18,562.00 $13,650.00
1G6DW677950122677 2005 STS 06/11/08 273 $16,040.00 $14,550.00
1G8AY12P952128831 2005 ION 11/13/08 118 $7,162.50 $8,400.00
1GBJG31R821145643 2002 EXPRESS CUTA _07/30/08 224 $7,875.00 $7,800.00
1GCCS136968269363 2006 COLORADO 10/28/08 134 $10,218.75 $13.450.00
1GCCS19H238253431 2003 S TRUCK 10/28/08 134 $4,406.25 $6,400.00
1GCDT19E178197284 2007 COLORADO 12/11/08 90 $9,030.00 $13,075.00
1GCEC14V232265639 2003 SILVERADO 07/30/08 224 5;6,506.25 $7,450.00
1GCEC14X872161552 2007 SILVERADOQ 01/17/08 419 $9,551.50 $12,275.00
1GCEK19B56Z107642 2006 SILVERADO 09/22/08 170 $14,895.00 $14,800.00
1GCEK19V73E286036 2003 SILVERADO 10/28/08 134 $8,362.50 $10,400.00
1GCES14HX5B120468 2005 SSR 07/02/08 252 $23,895.00 $21,450.00
1GCES14P04B106938 2004 SSR 07/30/08 224 $13,500.00 $18,525.00
1GNDS135982140635 2008 TRAILBLAZER 04/25/08 320 $12,366.00 $15,000.00
1GNDT1351722263?.2 2007 |TRAILBLAZER 11/06/08 180 $12,095.00 $13,950.00
1GNDT138252231818 2005 TRAILBLAZER 10/28/08 134 $7,237.50 $10,625.00




$8,793.75

1GNDT13S5X62255478 | 2006 TRAILBLAZER 11/13/08 118 $11,800.00
1GNDV23L16D172616 2006 |UPLANDER 10/22/08 140 $6,585.00 $8,500.00
1GNDV33107D136681 2007 UPLANDER 11/14/07 483 $16,056.00 $12,375.00
1GTOT19EX88161952 2008 CANYON 12/11/08 80 $8,170.00 $14,350.00
1GTEK192X6Z2213260 2006 SIERRA 06/16/08 268 $15,725.00 $14,700.00
1J8GR48KS8C 118542 2008 GRAND CHEROK 06/04/08 280 $14,850.00 $16,875.00
1N4BL11D95N481058 2005 ALTIMA 07/01/08 253 $10,593.78 $12,200.00
1YVHP80D765M34583 20086 6 12/11/08 80 $7,000.00 $9,700.00
1ZVFT80N365265922 2006 MUSTANG 12/11/08 80 $7,175.00 $10,750.00
2FMDAS8453BA47185 2003 WINDSTAR 09/18/08 174 $5,756.25 $6,275.00
2G1WDS58CX89136639 2008 IMPALA 11/06/08 170 $15,895.00 $17,800.00
3A8FY48B88T104114 2008 PT CRUISER - _03/25/08 351 $9,360.00 $9,250.00
3G5DB03E 145589343 2004 RENDEZVOUS 12/11/08 90 $4,410.00 $8,200.00
3GNDA13D16S640164 2006 HHR 11/13/08 118 $7,781.25 $7,800.00
3VWRF81K86M6E40688 2006 JETTA 09/17/08 175 $12,318.75 $11,000.00
3VWSKBE9IMO3M002986 2003 JETTA 11/13/08 118 $6,356.25 $6.150.00
SVWVHEIMS3M076903 2003 JETTA 12/11/08 90 $5,355.00 $6,850.00
4A4MN21S07E0Q77276 2007 ENDEAVOR 04/11/08 334 $11,019.75 $11,750.00
5GZCZ634355801231 2008 VUE 03/18/08 357 $9,028.25 $9,900.00
SNPEU4EF87H259944 2007 SONATA 12/11/08 90 $7,000.00 $9.750.00




$8,500.00

JA3AJ26E67U017614 2007 __|LANCER 06/02/08 | 282 $8,437.00
JN1AZ34D66M310022 2006|3502 08/14/08 | 209 |  $16,575.00 $13,450.00
JTHBA30GX45025614 2004 |ES330 09/18/08 | 174 $12,768.75 $13,100.00
JTJHA31U840063997 2004 |RX330 12/11/08 | 90 $12,250.00 $17,050.00
KL1TD666378709043 | 2007 _ |AVEO 10/23/08 | 139 $5,795.00 $7,500.00

KMHCM36C28U062097 2008 ACCENT 07/21/08 233 $8,250.00 $7,650.00
KNADC125556400466 2005 RIO 11/20/08 111 $3,075.00 $3,700.00

KNDMB233576107467 2007 SEDONA 04/11/08 334 $10,074.75 $9,200.00

SAJDA42C72NA28840 2002 XK8 - 05/07/08 391 . $20,384.00 $15.300.00

WDBUF65183A168471 2003 MERCEDES BEN 10/28/08 134 $13,125.00 | $14,600,00
WVWPDE3B03P357967 2003 PASSAT 10/28/08. 134 $6,712.50 $6,550.00
YS3FD58Y461143730 2006 |83 10/20/08 142 $13,695.00 $13,000.00

YV1RH52Y642347398 2004 $60 12/11/08 80 $8,822.94 $15,800.00

YV1RS612552469725 2005 $60 11/20/08 111 | $8,493.75 $10,500.00
Total: 3669,129.69 $738,350.00

72 72

* Blackbook value used is average wholesale "clean" without options.




Everett Chevrolet Sold out of Trust Worksheet - 3/20/09

viN FP AMOUNT SELL DATE DUE DATE COMMENTS
. IS TECT oM Whoiesaied ursl |
272629 on 2N9; also apphed remaining proceeds of $16.82 lor unil 083481 on
219 afies applying $1,500 10 VIN 181295 which had open balance of §1.483.18,
On 2723, rec’d SC ol $21,957 .99 lor non floored VIN 181518; used procecds 1o pay
off balance due of $2,300.38 for VIN 552083; lef remaining proceeds of
$19,657.61; appled lo thisunit. 2/24 rec’d proceeds for unil 247462 non-floored
169341 $9,705.07 12/15/08 12/18/08 unil, for $12.500; applied proceeds to this unil,
210880 $6,695.00 121608 12508 Jsﬂd o Simpson
33157 $31,095.15 121608 121908 DT 1o Bill Piemre
239757 $24,224.85 12N 608 1219/08 Sold o Bill McCurley Chevy
015652 $12.780.00 1216/08 1219/08 Sold lo Gloves
223208 $37.038.43 121 7/08 12/22/08 Sold 1o San Marino Rentals and Leasing
222212 $9.281.25 12n908 12/24/08 Sold to Buzard
218126 $40,384.20 12720008 12/26/08 Sold 1o iew Chevy
197097 $22,008.95 12723/08 12129/08 Sold lo Bass
239255 $24,224.85 12723708 12/29/08 Sold lo Dwayne Lane Chev
N7 $23.883.58 122308 12/29/08 Sold 1o C Speck Molors
AS55133 $14,887.50 12723008 1229008 |Scid to Ross
182006 $10.237.50 12724508 123008 - Sold 1o M. Collins
238294 $37,606.40 122608 123108 Sold lo m.sl Che\ly
140658 $9.895.00 1212708 010209 Sold lo Wostrel
182603 $23,438.38 12729108 0102109 Sold to Masciolra
188989 3$47.895.55 1272908 010209 Sold 1o Lamil Connections, Inc.
Sold 1o Frontier Chevrolel - GMAC Finanaced Dealer - Check wrade {chk sent to
222523 $25,751.55 120/08 0170509 Everett 12/30/08: copy in file).
239513 $24,22485 12730608 01/0509 Sold 1o Cha
272424 $19,417.10 1230/08 0105039 “|Soid to Lee Chevy
Scoid lo McKeen; rec'd SC on 2/9/09 for $315,427.53. Orig OSB was $20,501.97;
114531 $5,074.44 01020 0107109 leaves open WS of $5,074.44. :
124749 $19,867.00 01/01/09 010709 Sold to Danitschek
171189 $24 B53.33 010109 00709 Sold o Palm
Sold lo Jennings: Reccived chech (daled 1/5/09) for $13,838.09 rom Tesoro NW
B03I9I6 31,756 M 0102109 0107109 Fed CU: balance lor $1,756.91 remains open.
Sold Yo Stern (U and K). Buyers order dale is 1/5/09; Org OSB of $50,608;
received dealer check for $29.224.42 on 1/21/09; remaining OSB of $21,182.58;
WZTS: Apphed pre 1-14 retail lender funds plus funds iom non-floored procecds
179865 $7,763.41 010505 010809 of VIN 423251 plus some retail lender proceeds.
) Sold 1o Tutmark; cash deal, due immedialely. Dir received customer check fof
$24,539.14; submilied dealer check lo GMAC lor $18,793 B7; remaining WS
299259 $5,602.83 011509 0115/09 balance of $5,602.83.
Sold o Budmals; cash deal; due i diatety. Dh ived o check lor
|$26288.26; submilted dealer check 1o GMAC lor $23,137.16 on 111909, remaining
294212 31.046.94 0117/09 017109 WS balance of §1,046.94.
Sold 10 Burgess: Rec’d SC lor $10,383.15 on 1/22/09; remaining balance of
204676 51542935 0inTog 02309 $15,429.35; Soid 1o Burgess; fi ced through Cib,
Sold 10 Gasline Mechanical_ Inc: cash deal; as of 1/27 GMAC has nol rec’d funds,
325966 $4.813.36 01126409 01/26/09 1/28: rec’d $14.201 .84 via 5C. remaining WS balance of 34,813.36.
Sold 1o Oberg: financed Ihrough JP Morgan, conlract amount 313,574 67, 129
104954 317.292.4] 01726509 01729/09 rec’d SC Tor $12,796.92, leaves remaming W35 balance ol $ 17 292 43,




Sold ko O'Mack; cash deal due immedialely, dealesship received a check lor
3$42.815.52 trom customer. Rec'd SC on 2/4/09 for 36,735.38; WS balance of

115599 $3.648.12 0202109 02102109 33,648.12 ins open, org OSB of $340,383.40
Sold 1o R. Deblasi; cash deal: dir rec’d cash on V909 om customer, as of
214968 $5.250.00 030909 030909 310109 proc’d not rec’d.
109063 $15413.25 03noe 03h309 |Sold to Christensen; financed deal.
Sold lo Elford; buyers order daled 031109, however, sales date delermined lo be
03102 by auditor; cash deal: Dealer received Navy FCU check lor full amouni on
183808 3$10,678.00 0N 309 01309 D3NS,
351042 $4.818.75 0309 03309 Sold to M. Tucker,-Cash deal; as of ¥16/09 proceeds nol received. ey
Sold to R. Jackson. cash deat. dir rec’d check kom cuslomes (Navy Federal) on
321033 $10,125.00 031409 0314109 314109; as of W20/09, no payment rec’d.
ales:
$608,108.28  Total Due
$9.705.07 Due 1218/08
$74,795.00 Due 12/19/08
Pasl Due: $37,038.43 Due 1222708 :
NOTE: DUE DATES ARE BASED ON 3 DAY RELEASE PERIOD [FOR ALL
) UNITS SOLD PRIOR TO 1-14-09). CASH DEALS SOLD AFTER 1-14-09 ARE
$608,108.28 $9.281.25 Due 12/24/08 DUE IMMEDIATELY AND FINANCED DEALS HAVE 3 GAY RELEASE PERIOD.
Due Today or Fulure: $40,38420  Due 12/26/08
$85004.68  Due 1229/08
$10.237.50 Due 12730008 TOTAL "Left-Over™ Monies held in 27-1:
Total Due; $37.606.40  Due 1213108 50.00
$608,108.28 $81.228.93  Due 01/02/09
369,393.50 Due 0105009 “Lefi-Over” Monies held in 27-1 from Retail Lenders Only:
3$51.551.68 Due 010709 50.00
37.763.41 Due 0V/0B09
$5602.83 Due 011509 TOTAL Shortage ol Wholesale Payolis:
3104694  Due 117/09 $64,728.07
$15,429.35 Due 012309
$4,813.36 Due 01/26/09 Funds Received from GM Open Accounts:
$80,000 rec’d 2/9/2009. applied towards VINs; 219221, 237294, 260087,
317,292.43 Due 012909 323759, ABZ037. ALL PIF.
33.648.12 Due 020209 Remaining funds of $6,443.75 applied lowards VIN 116753,
$5.250.00 Due 00909 **$80,000 sent to the court on 3909,
$30,910.00  Due 031309
$10,12500  Duve 03N4/09



GENERAL MOTORS DEALER OPERATING REPORT
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FINSTMT*GM*ER i ' 04 09
03/03/2009 '

EVERETT CHEVROLET
JAN 2009
01/31/2009

- GM2004 FINANCIAL STATEMENT EXCEPTION REPORT

CURRENT BARNINGS FOR JANUARY

' PLRRSB ENTER THE ABOVE AMOUNT INTO YOUR
JANUARY CURRENT EARNINGE MEWMO ACCOUNT.

ADJUSTHMENT TO CURRENT EBARNINGS FOR JANUARY

* PLEASE ENTER THE ABOVE AMOUNT INTC YOUR
JANUARY CURRENT EARNINGS MEMO ACCOUNT .-

NOTE: IN ROUNDING THIS STATEMENT TO WHOLE DOLLARS, THE
FOLLOWING ENTRIES WERE MADE TO OFFSET THR DIFFERENCE
BETWEEN ACTUAL AND ROUNDED PIGURES. THESE ENTRIES
WERE MADE ON THE FINANCIAL STATEMENT ONLY. = THEY
DID NOT, AND SHOULD BOT, AFFECT THE GENERAL LEDGER.

HET EFFECT OF ROUNDING ON THE BALANCE SHKET

$-1.59

_* THIS AMOUNT WAS ADDED INTO PAGE 1 YT MH'.

NET EFFECT OF ROUNDING ON THE STATEMENT. OF INCOME AND EXPENSE
§-4.41 MTD © O o$-4.41 YID '

* THIS AMOUNT WAS ADDED INTO THE CURRENT MONTH COLUMN
ON LINE 66 AND TO THE YEAR-TO-DATE COLUMN OF THAT SAME .
LINE IN THE ADDITIONS TO INCOME SECTION ON PAGE 3.
THE NET ADDITIONS OR DEDUCTIONS ARE CARRIED FROM PAGE 3
TO LINE 5% ON PAGE 2. '

§-287,743.59

$0.00

001514



Everett In Transit New Vehicle Inventory

March 11, 2008
VIN Year Model Note Date | DaysOS | Current 0SB Mileage™
1GNFK13039J120153 2009 | TAHOEK1500 | 12/05/08 95 $39,091.63 I
1GCHKS59KB9E 123558 2009 |  SILVERADO 12/05/08 g5 $36,461.65 I
1GCHK59K09E 123599 2009 SILVERADO 12/05/08 95 $36,461.65 I
1GCHK59K19E 125698 2003 |  SILVERADO 12/17/08 83 $36,924.90 i
1GNEV23D09S126336 2009 TRAVERSE 12/07108 93 $39,182.33 18
1GCHK59K39E 127372 2009 | SWVERADO 12722/08 78 $36,461.65 "
1GNEV23D895132997 2009 | TRAVERSE 122108 | 79 $32,068.55 T
1GCCG25G791135461 2008 | EXPRESS VAN | 11/24/08 106 $24,339.78 i
3GCEK33M99G 156675 2009 |  SILVERADO 12/14/08 86 $40,712.93 m -
3GCEK23MA9G 156982 2000 | SILVERADO 12/15/08 85 $35,263.58 i
3GCEK23MB9G160209 2009 |  SILVERADO 12121708 79 $35,093.58 I
3GCEK13C59G160511 2009 |  SILVERADO 1271908 . . 81 $31,259.65 i
1G1ZH57B99F 203430 2009 MALIBU 121608 84 $23,275.58 1
2CNDL23F 096228150 2009 EQUINOX 10n408 | 147 32512925 I
2CNDL23FX96232562 2009 EQUINOX 12/08/08. .} 92 $25,821.05 iT
2G1WD57C491240545 2009 IMPALA 1205108 | 95 $32,401.78 i,
1G1AP58XB97242093 2009 COBALT 1271108 | - 89 $24,463.13 i
2GIWB57N191243359 2008 IMPALA 12/08/08 92 $23,898.60 1
1G1AP18XX97246901 2009 COBALT 1219108 81 $24,418.13 m
3GNCA53VB9S600843 2009 HHR 122208 78 $23,908.30 i
IGNCA53V195601803 2009 HHR 12/23/08 | 77 $23,908.30 iT
IGNCAS3V295603530 2009 HHR 12125108 75 $24,083.80 i
Total $674,629.80
Total Unit 22
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Attachment 1

ATTENTION: IMMEDIATE ACTION REQUIRED !!!

DEMAND FOR PAYMENT CHANGE

Date: _12/472008

TO: DEALER NETWORK PMNNING; & INVESTMENT
SYSTEM SUPPORT TEAM

FAX: 313-665-2019

FROM GMAC (“Lender™)

5208 Tennyson Parkway, Ste. 120

Plano, TX 75024

Branch#: 085 Bank ABA #: 021000021

SUBJECT: DEALER ASSIGNMENT PAYMENT INSTRUCTIONS

You are hereby notified that in accordance with paragraph 1 of the attached “Security Agreement” dated
6/15/1999 for Everett Chevrolet-Geo, Inc. *(“Dealer”), demand is hereby made to'make all future payments of
Open Accourit monies to the party(ies) at the address indicated by check marks below:

Dealer (exclusively) EFT account
X Lender and Dealer (at the address of the Lender)
) Reason for the Joint Assipnment:  Dealer Defanlt

*Dealer Code(s): [Include all applicable Division dealer codes]

Buick (11) ___ Cadillac (12) S Chevrolet (13) 19124
Pontiac (16) Satum (22) ) SAAB (30) e
GMC Truck (48) ~ Hummer (69) -
GCMACBy: =~ | Pedram Davoudpour 972-649-2063
{Lender signature) {Contact Neme} {Phove Number)
ACKNOWLEDGMENT

Please fax acknowledgment to GMAC at

Receipt acknowledged the day of

DEALER NETWORK PLANNING & INVESTMENTS

(Contoct Name} {Phine Number)

GM-DACHG
(a8}
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GIMAC FINANCIAL SERVICES

BRAKRCHES THROUGH DUT EXECUTIVE OFAICES
THE WORLD DETROIF

Ociober 16, 2008

John Reggans

Everent Chevrolet, Inc.
7300 Evergreen Way
Everett, WA 98203

Re: Everett Chevrolet-Geo, Inc. (“Borrower™) Revolving Line of Credit Agreement
Dear Mr. Reggans:

Everett Chevrolet-Geo, Inc. 1s the Borrower under the Revolving Line of Credit Agreement dated October
16, 2000 (“Agreemem”). Due to current market conditions:

* GMAC can no longer make this credit line available to the Borrower and hereby suspénds its
obligation 1o make Credit Line Advairces to the Borrower as of the date of this lener; and

=  GMAC needs Lo raise the rate of interest on any outstanding Credit Ling Advances 1o 600 basis poirnits
above the previous month’s average of the 30-day LIBOR rate.

This rate increase requires an amendment of the Agreement that must be signed by the Borrower and
GMAC. As such, GMAC proposes 1o amend Section 1(f) of the Agreemeal, which is captioned
“Interest”, to read as follows:

1. Stnke the first paragraph in its entirety and replace it with the following:

"“The Credit Line Advances will bear interest on the principal amount of and from the date of
cach advance 1o the date of repayment in full of the Credit Line Advances. Only one interest
rate will apply to the Credit Line Advances at any given time. The rate of interest on the Credit
Line Advances will be 600 basis points (one basis point equals one hundredih of one percent)
above the previous month's avernge of the 30-Day LIBOR rate (as hereinafier defined). Such
previous month's average of the 30-Day LIBOR rate as of October 1, 2008 js Two and Seventy
Two One Hundreds percent (2.72%). Upon each subsequent increase or decrease in the
previous month's average of the 30-Day LIBOR rate, the rate of interest will be increased or
decreased by the same amount as the increase or decrease in the previous month’s average of
the 30-Day LIBOR rate, effective on the first day of the next monthly interest billing period. In
no event will the applicable interest rate exceed the maximum permtted by law.

2. Strike the second paragraph in i's entirery.
The foregoing amendments would be effective-on December 1, 2008, and all other paragraphs of Section

1) and all other terms and conditions of the Agreement will remain unchanged and in full force and
effect as written.



Please indicate the Borrower’s agreement 1o this amendment, effective December 1, 2008, by signing
below where indicated and retury o signed copy of this fetter to GMAC at the address indicated
above by October 31, 2008.

If GMAC does not receive the Borrower’s signed agreement by October 31, 2008, then:
= GMAC will deern the ERLC Agreement terminated effective November 30, 2008.

» The Borrower must pay the full amount of the Credit Line Advances plus accrued mnterest by
November 30, 2008. i

In the interim, the ERLC Agreement remains unchanged and in full force and effect as written,
I you have ariy questions about this matter, please cortact me at telephone number 972-649-2086.

)
Capiialized terms used in this letter and not otherwise defined in it have the meanings asenbed to them in
the Agreement.

inccr?;
AL ,
Michele Smith
Operations Manager

A:know!_e_dged_ and Agreed

Everett Chevfplet, Inc.

Date: "0/30/33'
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GMAC FINANCIAL SERVICES

Plano, TX 75024
(972) 649-2086 fax: (972) 649-2218

December 8, 2008

Mr. John Reggans
Everett Chevrolet, Inc.
7300 Evergreen Way
Everett, WA 98203.

Re:  Everett Ch_e_vm}et'. Inc. (“Dealership”)
Dear Mr. Reggans:

* On November 25, 2008, GMAC sent the Dealership a letter regarding certain requirements as
stipulated from a previous letter sent to you on July 30, 2008. The requirements that were to be mel by
November 30, 2008 were: . B

+  Provide GMAC with your personal guaranty of all obiigations of the Dealership to GMAC.
+" Anunencumbered capital injection of $300,000.00 into the Dealership.

As of December 1, 2008, neither of these requirements had been met.

Further, GMAC sent the Dealership another letter dated November 6, 2008, which required principal
balance reduction payments totaling $172,279.00 on the following units by November 30, 2008:

*  Prior model-year units financed by GMAC that have been in the Dealership’s inveritory for
more than 180 days. )

* Used vehicles financed by GMAC that have been in the Dealership’s inventory for more than
120 days.

As of December &, 2008, GMAC has not received these princi;ial reduction payrnents.,

Lastly, on December 5, 2008, GMAC conducted a wholesale inventory audit which revealed 75%
payment delays (12 out of 16 vehicles sampled). 1t was determined that eight vehicles financed by
GMAC, 1otaling $131,637.98, were due on or before December 5, 2008. As of December 8, 2008,
GMAC has not received payment for these vehicles,

Despite the Dealership’s promise under its Wholesale Security Agreement to pay GMAC on demand
for amounts advanced, as of the date of this letter, GMAC has not received the aforementioned
payments. Therefore, the Dealership 1s in default under the Wholesale Security Apreement. As a
result, GMAC has suspended the Dealership’s wholesale credit line, effective December 9, 2008, and
GM has been notified (o remit to GMAC all accounts owed to the Dealership.



Nothing in this letter constitutes, or may be construed as, a waiver of GMAC’s rights or remedies, all
of which are expressly preserved.

I you have any questions or concerns regarding this matter, please feel free lo contact me at 972-649-
2086.

Sincerely,

R.M. Smith
Operations Manager
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NCIAL SERVICES

GMAC Dallas Regional Business Center
5208 Tennyson Parkoway, Suite 120
Plang, TX 75024,

“ﬂﬂﬂv -‘454]]5?& 2063

SENT VIAFEDEX AND EMAIL TO JOHNR@EVCHEY.COM
December 15, 2008

Mr. John Reggans, President
Everett Chevrolet, Inc.
7300’ E?:}rgi‘-ﬁtu Wuy
Ema‘&,% 98203

Re: Wholesah Credit Line of Everett Chevrolet, ln‘c.r ("Dbéféa’ﬂ'ﬂp")
ﬁeaer i}ggg-.ms

As you kiow, GMAC has comownicated with you on se:vem] oceasions this year about the decliniig
éréditworthiness of the Dealesship. Due to its concerns, GMAC has requested in various tommumcatlons
. that certain actions be taken within a specified period of time in order to reduce the risk to GMAC.

. Beginaiig with the meeting on ine 10, 2008. between you and Jesry Vick, the requested actions included,
"among other things: '

o Makean injection of unencunibered funds i the @mount of $800,000 into the Dealership
& This was only paru‘.:}ly achiovid;, fm)y $500,000 was invested
= Provideyour persenal guarnty of the Dealersliip’s obligations
o This has not been done yet
& Reémit. vehicle paynents “promptly. and faifb’ﬁ.ﬁly" ds mqmrcd under the Whelesale Seeurity
Agreement (“WSA™)
o Dealership wholesale payment perfomlanae has not improved, as determined by audils taken
‘on- B2212008, $/04/2008, 9/23/2008, 10/27/2008, 11/11/2008, 11/20/2008, and 12/05/2008.
Most notably, the recent sale out of trust on December 5, 2008 of approximately $132,000
was unacc;:plabiel:. and is a serious defauli nnder GMAC’s WSA .
o Pay principal reductions as billed on prior model year inventary, as well as on used vehicles financed
“more than 120 days
' o To tdate, reduction payments have not been made, in full, as billed.

GMAC also advised you on numerous oceasions that the Dealership hos exceeded its credit line Iimit 2nd has
had 4n excessive number of financed vehicles in inveittery for an extended period of time. As of the date of
this letter, the Dealership’s New Vehicle Credit Line is 2t 110 units (temporatily increased on 10/1/08 10 138
units) with 165 units currently linanced by GMAC; which equates 10 a 196 days supply based on the October
31, 2008 GM Operating Report (54 of the 165 units currently financed by GMAC are Prior Model Year
Units [2008 and older]). The Dealership’s Used Vehicle Credit Line is at 110 units with 89 units cusrently
Tnanced by GMAC (3R units have been financed grenter than 120 days).



Due 1o the-above, this lemr is to advise the Dcx!crsbzpm BMAC bas decided to 1ermimatsihie De;dcm}up s _
-whoiasalr: credit hne and ferminate the Dezﬂér‘:lng) & Rt;veiwng Line of Credit Agreement with GMAC dated { \}
Octdber 16, 2000 (the “Revelving Line of Credit”), &

Accordingly, GMAC hereby demands foll paynientiof albaniomits due, including prineipsl, vnpaid acerved
interést and-any other charges, in connection with the Dealérship’s wholesale credit hine and all-amounts due
under the Dealership’s Revolving Line of Credit (all such amounts, along. with any acerued ipterest and
applicable fees, the “Dealership Obligations”). The principal amounts of such Dealership Obligations are 2
follows:

s Dealership’s wholesale line of credit $5,530,666.13

> Dealarship’s Revolving Line of Credit Agrecment $738,000. 00

Pagmentifor such Dealership Obligations. is-dueAi et before Wavch 12‘&, M{!&‘M’%ﬂ and fiie

whilesale credit Tine and Revolving Lite of @:mc]ii will be fermiinted on the Dué Bale.  Interest on

.Dealership Obligations will continue to acerve and. is p&yﬂiﬁla with- the owtstanding prinsipal baianﬂ&i and
any other unpaid charges.

The failure of the Dealership to pay its wholesale credit oh]rganons o GMAC by the Due Dafe will

constitute a default of our WSA by the Dealership. In that event, GMAC will charge ‘thie Dealership a
noncompliance fee of $42,000.00, which will be immediately due and payable. The noncompliance feg,
wnid:be in addition 16 any dmounts awing to GMAC underthe Dealership’s wholesale credit line; This fee.

waill. néitbe.r extend the Déalership’s wholesale credit line rior waive its defaplt foi Taflure fo ke the .
re payment. _ Eoriher, GMAC will -bave al} jts rights and remedics undg; our Agreements and .
'__ﬁ@ﬁﬁle,ia\ﬂo colléct the Diealership’ ‘Obligations. { )

Yararealsondiisedihat o fong.as the Dealership:Obl émmmmwf i Folléwing couditions are
© i effeet ol fanther mt%ﬁ&%ﬁ?‘gg "] BE 1%

s GMAC simst retain ‘possession -befi@s,&&ﬂiksg%ﬁﬂééM&mm‘ Wentory:
GMAC will continue to charge $500 for each andit.
The Dealership will be charged for security Service requited 1o proteet GMAC’s collateral.
All demonstrator vehicles must be returned to the Dealership premises and “tikeén -out of
demonstrator service.

As always, you and the Dealership must sinetly mmpiy with ail agreements with GMAC.
GMAC. cxpfcssiy reserves s nights undér ils agreements or.applicable law. The Dealesship’s wholesale

credit fine is a discretionary line of credit and may be modified; suspended, or tenninated at GMAC's.
election, in ity sble discretion. :

%j A,

P.4 “"(_'i:‘n’?‘\A
Director Commercial Lending
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Wholesale Audit Checklist

Desalership: EVERETT CHEVROLET Dealer #s: 0585/ Relegse Period: 3
Date lssved: 08/21/08 Issued To: CSI-WAYNE FINK Classification: L
Type of Auditt FLOOR

Date and Time Informalion Retieved: 82172008 11:23:48 AM Issued By: A MANN

S G PP 2T
S e RS e L S

Add vehu:ie.s bemg ﬂoor piamed forvmich dommentat!tm has not been mcessed &e g ncn—GM cash
drafts, auction bifiings, etc.)

Delete and initial vehicles paid prior to issuance (checks received but not processed, suspense lisl, elc.)

Delete and inifial vehidles (individually or collectively) which do not require inspection:
- DPP vehicles under primary and secondary account numbers, provided vehicles have been identified as
- DPP transaction and appropriate documentation has been received

-
Addrdelete vehicles involved in dealership exchanges for which paperwork has notf been processed

Record vehicle code when status of vehicle has changed and paperwork has nol been processed
(eq, demonsmims p!aeed info or removed from service, elc))

G’esrgnafe used vehicle for which the vemete ownership dowmentaaun must be inspected

Attach to {or note-om) the audit a list of vehicles nol inspecied during the previcus audit (when required)

ISR Skl
SRR R

Instructions for Employee Cempiaﬁkrg Audit (See.also reverse of 576 Supp)

|Staridard Physical Audit Collect funds/documesitation if within release period | 1 4
- Wholesale Floor Plan ~ r Note name/address of purchaser (all sold unils) r =
- Shop Rental r =4 Note name/address of purchaser (irregulariies only) . 1~
~ M. Firarice Plan r | @ Check il MCOS/illes r 5
- Major Body Mir i = Examine all usad vehicle titles 3 r
Alternative Audit: I W Examine only used vehicle titles designated T =

|-  MCOfTille Audit k- >3 . Inspect dealership .records for new vehicles added ¥ r
- Inspection Poid Records | 17 7 Inspect Mileage i 19
e Partial inventory A-udi't 7 [~ Inspec:i rEcoUIse repossessions I~ =
- Oiher (Describe Betow) | [ =3 I MFP sudit, record status of upfil r g

Other Instructions

No SVA of Registered Vehicles, SmariCash, VTIMS and BARS allached.

{ Ttus fonn oullines the procedures for updating a whotesale audit and includes instruclions for held completion;
the formm may be issued by the employee updating the audit and attached lo the audit prior lo issvance )
82172008 11:23:51 AM
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Branch Numbar: 085

WHOLESALE AUDIT
&6

Cosler Mumber: 0358 y
Deolorship: EVERETT CHEVROLEY _ A« ¢ Ifinepegiod & Conditien OK "B. ¢ 1 MCO Inspocisd lssued To: CSLWAYNE FINK
Address: 7300 EVERGREEN WaY EVERETT, WA 08203 *A-D fYehicle inepacied But Comagod *8.T If Tite Inopasied Dole imayed: 0B/2108 .
Relogne Period: 3 A« X HVohicie Miuini “BoX Il THieMCO u_lgl.nq
Note Inlarost | Curremt Criglml : Mieage || " .w’of Aemitt. | ®locking |lIrreg,
Dote Dsts O3B 088 Yoar Modst Vehislo ¥ nNo. | Code | HRea 1A 5;53-‘““"' Date | Daty v Coinments
61| t8-un | (0.Jun-08 5695| 5.695.00| 2005 CLASSIC| 1BINDE2F18M | 135537 pall) ull “j'
R |4 \
62 | 29-Aug | 29-Aug-08 | 15621.65] 15,621.65 | 2009 COBALT| 1GIAK18H597 | 135700 | # Valve per CLPF T
¥ . e ” Tl
63 28wun | 26-Jun-08 | 11737.8) 11,737.50 | 2004 Xo70!l Yv15ZeoHB4] | 136096 | \u) AT oL
g4 21-dul | 21.Jul-08 15000/ 15,000.00 | 2004 _ Ls430] JTHEN3EFS40 | 136152 | A1) X Y %? %kg ;@ TRBOUE _parls din tyiss
: e s 3 :
85 | 18-Aug | 19:Aug-08 | 2R418.68] 26,418.68 | 2008 | SILVERADQI1GCEK19CE8Z | 136462 | LT 48!
86 | 08-Aug | 08-Aug-08 12275] 92,275.00 | 2006 ENVOY! 18KET18S088 | 136571 FAUILT 1 1]
67 | 14-Nov | 14-Now-07 17040/ 17,660.00 | 2007 | UPLANDER| 1GNDV33107D | 136681 DETHLT AT s _
: - . L~ Walvape (‘:LP}»&}
88 | 20-Aug |29-Aug-D8 | 15621.85! 15.821.85 | 2009 COBALT| 1G1AKIBHSST | 137107 | # -)f/ . 7
69 | 26-Dac | 28-Dac07 | 43805,03| ¢3,605.03 | 2008 | AVALANCHE! 3GNFK12378G | 137267 | E1 LT LA
70 | 04-Aug | 04-Aug-08 4875 4,875.00] 2006 | CAVALIER! 1GAJCI2FIS7 | 140485 Qv vl
71 11-Oct | 15-Oct-07 |  22800.81 22,800.80 | 2008 | COLORADO! 1GCOTgoX8s | 140568 | LT A
72| 25-Apr | 25-Apr-08 13740/ 13,740.00 | 2008 [RAILBLAZER|1GNDSY 140838 FADYT o T
73] 4.0ct | 15-0ct-07 | 1588328 15,683.28 | 2008 | COLORADO| 1GCCE149488 | 142385 | LT I i ; ANV I
74 § 19:Aug | 18-Aup-08 | 43805.03| 43,805.03 | 2008 | AVALANCHE| JGNFK12318G | 148734 | LT X}{ %& :';/iz’ ShZ’ L BUWES Gk dans i
75| 30.50 | 30.juL08 7875| 7,875.00 | 2002 PPRESS CUTA| 10BJG31RE21 | 1456434 D LT Tl Yl o Fagr TRxeK
76| 01-dul | 01.0uk08 | 5493.75| 5403751 2003 |  BLAZER[1GNDT{3X33K | 1488967 Usut XX %"2: }Z}? A Az LY Gl dan'r 3y
] St Fi = - :
77| 22-dul | 22-Jul-08 11280} 11,250.00 | 2006 | SILYERADOI1GCHK2EUSEF 147329 :t}u AT
78 | 1tun | 11-lun-08 7805 7,895.00 | 2008 DNTE CARLOPGIWWI2E760 | 147364 | #ALD Al
78| 23-Oct | 23.0ct-07 | 504856 50,486.60 | 2008 . K1500| 3GAFKI6Y98G | 148500 | LT
80 | 07:May |07.May-0B | 15879.78| 15.970.78 | 2008 | COLORADO ‘Gcgg'zatsaaa. 149683 JoE LT Jﬂ
Page 4 872112008 11.:2_3:50.-"4!\1
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Branch Number; 096 _ ) §16:
Duegler Numbor; 0588 i i
alorship: EVERETT CHEVROLET ' YA W inspeofedi® Gangitian @K ‘8. ¢ HMCO inspected . issued To: CSLWAYNE FINK
drovs; T300 EVERGREEN WAY EVERETT, WA P0203 *A.D WVohichimspooted Dul Dameges *BeT I Tide inapocted Date lasued: 08/21/08
Roloass Periad; 3 . - ‘A X ghiadtiy . 18- % i TileMoo Missing -
Note inforest Currant Orlglnal ’ : ; T ¥ —— Milegge | *| omof m Biocking |treg.
Dow Dals o8B o8 .| Your . Model ; -muumm‘nm | “%_ __m Alg Dstivary __Dste Dale | Commsnia
81 30-Sep | 03-Qct-07 | 35443.93| 35,443.93 | 2008 | SILVERADO| 1GCEK19Y482 | 150005 | LT ] ‘
’ " . Bl PR
82| 16-Dec [14-Dec-07 | 12208.25]12,20625]| 2003 | K1500] SGNFK16283C 15534&@1] et r
83| 01:0ct | 01-0ct07 | 33761.35/ 33,761.35 | 2008 | SILVERADO|2GCEK13M18Y | 1577351 LT e
841 17.Jan | 17-Ja0:08 | 106125 10,612.50 | 2007 | SILVERADO|1GCEC14X872 | 161562 @.‘r o 'f
85 | 19-May |19-May-08 | 10484.43! 10,484.43 | 2008 AVEO| KL1TD866488 o ; e
88 | 04-Aug | 04-Aug-08 8625 8,625.00 | 2003 [RAILBLAZER| 1GNET 186432 X : i _ L YRS cpltTr TELAE
87| 08-Jul | 08-Jul08 | 15208.25] 15,206.25 | 2008 | SILVERADO|2GCEC1IN0SS 17
88 | 25~Jun | 25-Jun-08 13800] 13.800.00 | 2003 E320|WDBUF85J83A A7
88 | 20-Dec |20-D8c-07 | 42379.5| 42,370.50 | 2008 | SILVERADO| 1GCHK23808F | 1683411 LT- /
w N 3
90| 01-Apr | 01-Apr-08 | 24853.33] 24,853.33 | 2008 | OOLORARO| 1GCOT13E888 | 171188 | ‘T 1<
81| 05-Msy |05-May-08 | 24891.53] 24.89153 | 2008.| COLORADO| 1GCOT13E288 | 174381 | Ly - "
52 | 28-Dec |26-Dec-07 | 46110.15] 46,1015 | 2008 | SILVERADO4GOHIeo0sr—t7d0AS LY AW X SIZ.
93 | 22-Nov | 23-Nov-07 | 34157.03| 34,157.03 | 2008 | SiL DOBGCEK13MESG | 175508 | LT pd
94 | 28-Feb | 2-Feb-08 44267 44,287.00 | 2008 YAHOE K1500| IGNFK13048/ | 176831{ LT a
95 | 26-Nov_| 26-Wov-07 | 33859.53| 33,859.53 | 2008 | SKVERADOBGCEK1IMXBG | 176873 [ ' LT d o, .
96 | 11-Nov |13-Now-07 |  31113.8] 31.113.60 | -2008 | SILVERADO! 16CEK 104267 | 176083 | LT X % Vs Q&.&Wmﬁ
.97 | 11-Nov |13:Nov-07 | 30437.85| 30,437.85 | 2006 | SILVERADO! 16CEK104082 | 1777231 LT .| ~ ?é@ g\‘w‘ AINHEY BN 0. vr
o I L L - o .
98 | 03-Jan | 03-Jari-08 | 41226.25) 41,228.25 | 2008 FAHOE K1500] 1GNFK13006) | 181005 ) 4T /]
98 | 30-Oec | 31-Dec07 | 26752.03| 26,752.0 | 2008 MALIBUL 1G12KST718F. | 181287 ‘/,
160 | 26-dan | 25-4an-08 | 37508.43| 37.508.43 | 2008 [RAWBLAZER|1GNETISHXS? | 181206 ] £ LT
PageS ‘ ' 8/21/2008 11:23:50 AM'
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_r; WHOLESALE AUDIT

tEBrnneh Number: D36 576

[loeslor Number; 0288 .
Daslorship: EVERETT CHEVROLET A, v Ifinspected & Condition OK +8..¢ {fMCO inspecisd tssued To; CELWAYNE FINK
{iatdrona; T200 EVERGREEN WAY EVERETT, WA 50203 “A.D if Vehisle Inspécied But Demaged ta;. T i Title lnopectag Dalo lnaties: 0B21/00
{iReleoes Porlod: 3 ) * A X. i Vehicle Missing L YBJRCUTIUWMED Missing
= s == e 2
Moty Interesl Current Originat ) Misage [ * | ¢ | Dafa ™ Romitt | Blocking |lrreg.
Date Dota Oss osp | Yemr Modol w Coda | URes. |als Delivery __Dats Dato v/ Comments
b 101 | $1-Jun | 11-Jun-08 11240] 11,240.00 | 2007 [GRAND PRIX| 2G2W¥Ps52671 | 183808 FA{T' d P
2 . ' o P 4 'ri;sﬁperclfé\v IR &y

102 | 07-May |07-May-08 | $1751.28/ §1,751.25 ] 2008 FAHOE K1500] 1GNFK13088R | 183856 IDE LT X SR el J Lebiruws penl

103 | 21-Fep | 21.Feb-08 | 42508.16] 42,508.15 | 2008 | SILVERADO|1GCHK23KA8F | 186051 | LY a8

104 | 10-Dec | 10-Dec-07 | 35598.28) 35,508.26 | 2008 | AVALANCHE| JGNFK12388G | 186810 | LT 7

105 | 18-Aug_| 19-Aug-08 | 18267.18] 48.267.18 | 2008 | Siwveranol 1acukazersr | 186898 | Lt 4

106 | 04-Feb | D4-Feb-08|  23278.3| 23,278.30 | 2008 | COLORADO| 16CDT309588 | 188071 LT /1. '

107 | 05-Feb | 05-Feb-08 | 47885.55| 47,895.55 | 2008 | SILVERADO| 1GBHK23548F | 188270 | LI v

108 | 05.Feb | 06:Feb-08 | 47805.55| 47.885.55 | 2008 | SIVERADO| 1GBHK23608F | 188889 | LT d

108 | 07-Nov_| 07.Nov-07 | 37855.25( 37,855.25 | 2008 | SILVERADO|2GCEK{aMOBY | 189630 | LT 1]

110 | 08-Nov | 08-Nev-G7 | 37955.25! 37,955.25 | 2008 | SILVERADO|2GCEK13M384 | 180896 | LT /| :

111 | 13-Feb | 13-Feb-08 |  ¢4227.4| 44,227.40 | 2008 | SILVERADO| 16CHK23698F | 191791 ] LT d

112 | O7etay | 18-Jun-08 |  38542.1| 35,542.10 | 2008 | SILVERADO! IGCEKIgY0sZ | 182526 PD LT o T -

] ; pot ﬂ*\{ SAZ B AAAN X WE T o7 ?ED%/
. 5 - .V_M\'e o

113 | 19-Feb | 19-Feb-08 | 27187.18| 27,187.18 | 2008 MALIBU| 1G12ZKS77284 [194383 | Ei K’ g ¢ i - Zrit il
14 | 03-Feb | 04-Feb-08 | 48799.2) 48,799.20 | 2008 | - K1500| 1GNFK16378J | 194809 LT d

115 | 02-Mar |.03-Mar-08 | 22002.95] 22,008,95 | 2008 | COLORADD! 1GGCS330388, 187097 | LT d

118 | 26-Dsc | 26-Dec-07 | 3795525 37,956.25 | 2008 | SILVERADOBGCEKIIMIBG | 187336 | LT '/ j,_

117 | 20-Fab | 20-Feb-08 | 3708%.65| 37,091.85 | 2008 | SILVERADO| 1GCHKISKABE | 188146 | LY o ' b NCT

118 | 08-Jun_| 08-Jun-08 5860| 5660.00 | 2007 | COBALT| 1G1AKESF177 | 199112 o) X %ﬁ. 6 }U’ ﬁ%‘f&pﬂ W
119 | 30-Dec | 31-Dec-07 | 38164.33( 36,164.33 | 2008 | SILVERADODBGCEKIIMZ8G 1109200 | LT V

120 | D8-Feb | 06-Fev-08 [ 19414.65( 10.414.65 ] 2008 MALIBU| 1612G87B78F §:200768" -]

Page & : : 8/21/2008 11:23:50 AM
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| WHOLESALE AUDIT

Branch Numbor; 088 B76
Denler Number, 0688 .
Dostership: EVERETT CHEVROLET *a. ¢ Winspectod & Condition OK *B. ¢ HMCO inspected lssusd Tor CELWAYNE FINK
Addrees; 7300 EVERGREEN WAY EVERETT, WA 08203 *&+ D WVehisle inspected But Damaged *B.T i Title Inspoctad Date lssued: Q8121108
E;LMM Perlod: 3 ‘.ﬁ'- X -H Vﬂkls Missing ; i *B- X N THWMCO Mlulﬂ
Nole Interost Curront Orlglnal ’ . p -mh‘q‘q;; I'Zf ¥ Mt& Romitt, | Blochking |lrrog, .
Dabo Dale 0SB osp ¢ Yoor Matnb Vehicle idantiicationNa, Gode I Reg, A. B | Daltvery  Dato Dap | & ) Cominents
121 | 28-Apr | 28-Apr08 | _ 16451.25| 16,481.25 | 2004 | SILVERADO|1GCHK201X4E 200915 Kt A1
122 | 29-Feb | 20-Feb-08 |  23887.5; 23.887.50 | 20085 YUKON| {GKEK63U35) | 200988 FUAT sl T
3 M
123 | 31-Dec | 31-Dec-07 | 3B184.31] 38 184,33 | 2008 S!LV@_RADOQQQ EK13ME8G 1201131 | LT d +

™

_ _ 0\\3‘ HrirT PR 75 PR BJ% = AT
124 | 08-Aug | 08-Aug-08 14175) 14.175.00 | 2008 |  HUMMER| 5GTDN136288 | 202835 ‘@T . \ 8 wmﬁ_ﬁi&g; ¥

126 | 18-Jun | 18-Jun-08 | 24796.95| 24.796.95 | 2008 | COLORADO! 1GCCS339888 | 203541 |DE LT

(3
=~

126 | 31-Mar | 31-Mar-08 22778.2| 22,778.20 | 2008 | COLORADC! 1GCCSA3E088 | 204200 | LT

127 | 01-Feb | 01-Feb-08 | 34123.85) 31,123.05 | 2008 [RAILBLAZER| 1GNOT138382 | 204228 | LT’

128 | 31-Mar | 31-Mar-08 25612.5| 25,812.50 | 2008 | COLORADO| 1GCDT33E148 | 204417 | LT

129 18-Jun | 18-Jun-08 | 27399.68) 27,390.68 | 2008 MALiBU 1G1ZKE77184 | 204675 | DE

130 | 03-Apr | 03-Apr0B 25012.5! 25,812.50 | 2008 | COLORADO| 1GCDTIZEIBE | 204676 | LT

1310 31-dul | 31-Jui-08 7781.25| 7.781.25| 2007 CdLORADO 1GCCS148678 | 204965 | UAT

142 ) Vi-Apr | 11-Apr08 | 18423531 16,423.83 | 2008 | COLORADO! 1GCCS146068 207412 1 LT

133 | 28-May | 29-Mey-08 | 10528.83] 10,528.93 | 2008 AVEQ| KL1TD666388 | 208221

134 | 18-Apr | 18-Apr-08 | 18423.53! 16,423.53 | 2008 | COLOCRADD| 1GCCS149X28 208406 | LT

1 00 T L 1 W W W Y

135 | 08-Mar | 06-Mar-08 34430.3] 34.430.30 | 2008 TAHOE C1500] IGNFC13C68) | 209881 | LT

©
S
-..\

136 | t6-dun | 19-3un-08 8695] 6,685.00 | 2004 IMPALA| 2GTWFS2E449 | 210880
137 | 07-Mar | 07-Mar-08 | 39473.85} 39,473.85 | 2008 rmosmswl_taﬂsmm 211379 | L7 o Z
138 | 28-Aup | 28-Aug-08 | 24863.38] 24,863.8 | 2008 | EQUINOX| 2CNOL39F78s | 211593 | aLT “1 e cuw%i y44
199 | 04-Cec | 04-Dec-07 | 34157.03] 34.157.05 | 2008 | SILVERADO|2GCEK1aMES1 212665 | LT |l '
140 :é-.;un 16-Jun-08 15728/ 15.726.00 | 2006 SIERRA| 1GTEK192X62 | 213260 F@? d T -
Page 7 : 8/21/2008 11:23:50 AM
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Bremch Number: 283 5785
[Waaler Numbar, 0B3S
Goalorphip: EVERETT CHEVROLET *A+ ¢ |tingpeciad & Condition OK t@. ¢ 1 MCO Insprcied Issued To: CSLWAYNE FINK
{{Addroes: TX00 EVERGREEN WAY EVERETT, WA §5203 'A-D nvinnmng Bul Damaged *B«T IfTitle inapocied Dote lssued; 00/31/08
Rolosss Poriod: 3 : 2 Ay iv,m : 18- I TUSMCO Mivsing
Nete intorost Current Originel . ; : ; . Missge | *| “| Date®f Remitt | Blocking |lrreg.
Dalo Date ggﬁ . 038 Yoar Hedol Vehlzlo identh Ne.. Cada II'RE..: AlB|D " Dals Dato f Comments
141 ] 06-Sep |05-Sep-08 | 2629585 26,295.05 | 2008 | SILVERADO|1GCHK24K48E | 213472 | w1 7 s sned i > & il
142 ] 31-Aug | 31.Au0-07 10840) 10.840.00 | 2006 |  SEBRING| 1CIELSBR26N | 213647 Fﬁ] AT
143 | 20-Mar | 20-Mer-08 |  40384.2| 40,384,20 | 2008 K1500| 1GNFK163280 | 218126 |- LT |
144 | 05-dun | 05-Jun-08 |  28200] 26.200.00 | 2008 | COLORADO| 1GCDTa3ESES 221283 | LY @
145 | 23-Mar | 24-Mar-08 | 40867.85( 40,867.85 | 2008 FAHOE K1500| 1GNFK13D03J 221603 | LT o
146 | 18-Jun | 18-Jun08 | 25751.85| 25,751.55 | 2008 | COLORADO! 1GCOT49E668 | 222623 |. LT o
147 | 18-jun | 18-jun-08 | 37038.43| 37,038.43 | 2008 [RAILBLAZER| 1GNET13H382 1223208 | LT 1
] r
1481 09-Jun | 08-Jun-08 | 31747.85| 31,747.05 | 2008 [RAILBLAZER|1GNET{3MIA2 1224791 | LT /] i
' ' Walve par GLPP %, .
148 | 02-ep |02-50p-00 | _48648.2] 45.546.20 | 2008 | SILVERADO!1GCHK20648F | 225040 | #LT X171 o T
150 | 10-Juf | 10Jun-08 | 26916.78] 26,916.78 | 2008 [RAILBLAZER 1GNDS138882 | 226143 | LT a
151] 08-Aug |06-Aug:08 | 12095| 12,085.00 | 2007 [RALBLAZER| 1GNDT1as172 | 225383 FATULT AT
152 | O4-Apr | 04-Apr-00 | 531427 53,142.70 | 2008 K1800| 1GNFK16328s | 228657 | LT L ' ) :
. W Tk R [ p e
153 | 18.Fev | 19-Feb-08 | 31102.08) 31,102,98 | 2008 | SI.VERADO| 1GCEKI8J067 | 226421 | LT ALK ZR( . Jow fAegk i £Isss
154 | 05-Aug | 05-Aug.08 16385] 16,395.00 | 2008 [RAILBLAZER| 1IGNET13HS62 226573.5@LT - T
155 | 18-Feb | 19-Fnb-08 | 35130.28 36,130.28 | 2003 | SILVERADQ! 1GCEKISISEZ | 227118 | LT d
{186 | 19-Feb | 19.Feb08 | 21841481 3164145 | 2008 | SILVERADO] 1GCEK10J58Z | 227340, LT o
{57 | 20-Feb | 20-Feb-08 | 31841.45| 31,641.45| 2008 | SILWVERADO| 1GCEK18J48Z | 228172 | LT /|
158 | 20-Feb | 20-Feb-0B | 35130.2B) 35,130.78 | 2008 | SILVERADO| {GCEK1SJ08Z | 228198 | LT L/
158 | 24-Fen | 25-Feb-08 | 20262.83] 22,282.53 | 2008 | SILVERADOMGEEGADNIE 120090 —tF—t WO Qb\(b\
1 1 f A
160 | 24-Feb | 25.Feb-08 | 27145.38] 27,145.38 | 2008 | SILVERADO|1GCEK1SCX82 | 230846 | LT '
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glcmw Nymboer. 0888

Deatorship; EVERETT CHEVROLET

Addrnge: TI00 EVERGREEN WAY EVERETT, Wa 28202

WHOLESALE AUDIT
578

*h- + Winspectad & Condition OK

*A. D M Vshicls lnspostad But Damaged

*@. ¥ MCO Inspected
*B-T MTile inepscted

fsnued To; CELWAYNE FINK
Pets logued: D8/21/08

Releoss Pariod) 3 A% uvaﬁ:my_&;&_ *B.X Tt Miss
Nate Interesi Current Originel e _. 1 Mioage | * ] | DateOf Romiw, | Blocking
Dalo Dato 0S8 58 Your _Wi .WMIQ&!». ;'o-d;'_m AlB Doﬂvﬂ Date bg Commenis

181 | 27-Mar | 27-Mar-08 | 19482.65] 19,482.65 | 2008 MALIBU| 1G12GS7878F | 232084 | I /

162 | 28-Feb | 25-Fob-08 | 27145.38] 27,145.38 2008 sigm }Gcex1ac§g' 232625 | LT /

163 01-Jul | 01-Jul-08 | 31085.15] 31,005.15 | 2008 [RAILBLAZER Jgpn'rfss;s_sl_g_ 233157 | LT ] :

164 | 20-Fab | 26-Feb-08 | 24224.85] 24.224.65 | 2008 | SiLVA | 1GCEK14C087 | 235421 | LT : d

165 | 02-Mar | 03-Mar-08 | 24224.85| 24.224.85 | 2008 | Si. 1GoEKc282 | 236148 | LT Y

166 | 02-Mer | 03-Mar-08 | 24224.85| 24,224,85 | 2008 | SILVERADO|1GCEKI4CX8Z | 236575 | LT ¥

167 | 02-Mar | 03-Mar-08 | 24224 85| 24,224 85 | 2008 | SILVERADO| {GCEK14C562 | 286810 [ LT d

168 | 02-Mar | 03-Mar-08 | 24224.85| 24,224.85 | 2008 | SILVERADO! 1GCEK14C162 | 236822 | LY e

168 | 03-Mar | 03-Mar-08 | 24224.06| 24,224.85 | 2008 | SILVERADO| IGCEK14C88Z | 237013 | LT /

170 | 03-Mar | 03-Mar-08.| 24224.85| 24.224.85 -2@5 SILVERADD| 1GCEK14C382 | 237132 | LT /|

171 ] 11:Apr | 11-Apr-08 :wez,s 11,062.50 | 2004 | RAM TRUCK] 107HI18044) | 237308 @ Al

172 | 25-Jun 25-Jun-08 1599851 15,995,00 | 2008 YUKON 1%&_;2351 237698 Fg@;.r et f

175 | 04-Mar | 04-Mor-08 | 24224.85) 24,224 85 | 2008 | SIVERADO!1GCEK14C282 | 237896 | LT W

174 Od-Mar | 04-Mar-08 | 2422485 24.224.86 | 2008 SILYERADO 1GCEK14C682 | 238033 | L7 o

175 | GaMer | 04-Mar08 | 24224 85| 24,224,85 | 2008 SILYERADO| 1GCEK14C282 | 238420 | LT | ad

176 | Dé-Mar | 0d4-Mer.08 | 24224.85 24,224.85 | 2008 SILVERADO| 1GCEK14C482 | 2386588 | LT -

177 | 05-Mer | 05-Mar-08 | 24224.85| 24.224.85 | 2008 | SILVERADO|1GCEKIACT8Z | 239255 | LT ad

| 178 | 05-Mar | 05-Mar-08 | 24224.85| 24.224.85 | 2008 | SILVERADO|1GCEK14CB82 | 239426 | LT /

179 | 05-Mar | 05-Mar-08 | 24224.85] 24,224 85 | 2008 .SIngRﬁoo 1GCEK14C38Z 239513\ LT 4

180 | 07-Mar | 07-Mar-08 | 24224.85| 24.224.85 | 2008 | SILVERADO| 1GCEK14Co82 | 239757 | LT 4
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Dealer Number 0808
Coalerahip: EVERETT CHEVROLET A« ¥ Winspocted & Conditlon OK *B. ¢ NGO Inspeoied lesued To: CHRWATNE FINK
ddroos; 7I00 EVERQREEN WAY EVERETT, WA #6203 ‘4.0 WVohicielnspeciod Bul Demagsd =B-T I Title mepected Data ssued: D8/21/08
[Rolsaso Parlod: 3 _T@-Ix-ﬂ.\aobbs(_'mmlbg- . B X ntgmco Hisaing
Note Inerast Curront 'Origlni'.'l. ) ; Milgago | * | " | Dae OF. - Remitt. | Blosking [Irreg.| -
Dots Dute 088 058 Ypar Model mf«uummnz Code | WReq. |AlB Date Dute / Commants ,..-?* .
o~ - e— : “ﬁm e .
181 F23-Nov | 23-Now.07 | 18147.5| 16,187.50 | 2005 TAHOE K1500] 1GNEK13TOSR | 240080 Q‘r | % .2 dx g zﬁﬂf,za%jiﬁ.cé‘
\-,._.M’, ) ] a
182 | 0:Msy 01:May-08 | 1956341 19,563.40 | 2008 MALIBU| 1G1Z0s7848F | 240810 4
183 | 08-May |08-May-08 | 10484.43| 10,484.43 | 2008 AVEO| KL1TDB68588 | 241236 14
184 | O5-Apr | 06-Apr-06 | 1892498 18,924.98 | 2006 | SILVERADOI3GCEC14Z280 [ 241446 | LT o
. 2 S ! Pq
185 | 10-Mar | 10-Mar-08 | 27175.98| 27,178.98 | 2008 | SILVERADO|1GCEK1SCE8Z | 241677 | LT :
188 | 10-Mar | 10-Mer-08 | 27175.08) 27,17598 | 2008 | SILVERADO|1GCEKIS008Z | 241778 | (T L~
187 | 11er | 11-Mar-08 | 27175,08) 27,175.98 | 2008 | SILVERADO|1GCEKISCIOZ {243374 | LT i
188 | 07-May | 19-Jun-G8 | 3526¢,23| 35,264:23 | 2008 | AVALANCHE | 3GNFK12318G 244269 IPD LT / :
189 | 07-Mar | 07-Mar-08 | 1§177.83) 16,177.63 | 2008 COBALT| 1G1AKS8F187 | 244726 /|
180 | 04-Aug 104-Aug-06 | 40567.63( 40,567.63 | 2008 [RAILBLAZER| IGNET13H382 1246020 | LT /
191 | 14-Mar | 14-Mar-08 | 26619.23| 26.618.23'| 2008 | SILVERADC|1GCEC18C28Z :‘2¢@5 LT a
192 | 18-Mac | 18-Mar-08 | 32412.48| 32,412.48 | 2008 | AVALANCHE|IGNEC12008G | 2455068 LT i
193 | 11-Ape | 11-Apr-08 |  7481.25 7.481.28 | 2007 MALIBU| 1G12ZS88F57F 247858 | @ A7)
: i RO .l af J LTS or<0
194 | 18-Mar | 18-Mar-08 | 22558.78| 22,558.78 | 2008 | SILVERADQ|1GCEC1OX0BZ | 247402 | LT TRIAT /47 = 7 é IR - R RE
"’-:9-;\ 07-May |07 May-08 | 10464.43] 1048443 | 2006 AVEO| KL1TDS68X88 | 250871 X %é %‘h‘é NI Dty a0 g‘w‘rmyl
106 | UB-Jun | 05-Jun-08 | 10484.43| 10,484.43 | 2008 AVED! KLITDBBE38E | 251474 | 7 : N -
e . ' - 1 %/ > %\15 /\,@’ ©J .
167 § 05-Jun | 08-dun-08 | 10484.43| 10,484.62 | 2008 AVEO| KL1TDB6GBEE | 261807 L | s AL FAT ~ Mjm
L : L :
108 | 09-May |08-May-0B | 104B4.43| 10,484.43 | 2008 | - AVEO| KL1TD66618B | 255490 /|
169 | 08-May 108-May-08 | 28741.63] 26,741.63 | 2008 | SILVERADD1GCEKIGCXEZ | 255620 | LT / !
200 | 08-May. | 08-Msy-08 | 26770.88 26,778.88 | 2008 | SILVERADO|1GCEKI9C28Z | 256564 | LT
Page 10 B/21/2008 11,23:50 AM



-~

AVLLNAAIINOD
L8VE00 OVIND

gy

Branch Numbor: 086
caler Numbort US55

volership: EVERETT CHEVROLEY
\Adaroes; 7100 EVERGREEN WAY EVERETT, WA 80203
{{Reloose Forlod; 3

WHOLESALE AUDIT

576 -

*4. ¢ Hinsposled & Conaltien OK
*A+.0 Il Vehisle Inapooted But Damaged

*B. ¥ 1 MCO inspecied
BT I Tite Innpesiod

*B. X N THiaMCO Missing
e

leaved To: CSIWAYNE FINK
Cute feouod; ¢8/21/08

AL X ﬂ\hh& Missing

Note interest ‘Curront Criginal mum *]* | bateOf Romitt, | Blosking |irreg.
Ot 22: [=:0;] _CLSS Your Mods! . Vihlclo Hbgﬁ_l\uﬂmNo. C:q-e_ _H'Rb‘q'. A | B| Dolivery  Date Date o Commonts
/ b 1 &
201 | 08-Avg_| 08-Aug-08 11278] 14,275.00 | 2006 ENVOY| 1GKDT138862 | 258021 FA _ T N }5?
202 | 19-Ayg_| 19-Aug-08 | 36740.46) 35,7448 | 2008 | SILVERADO| 2G0EK1gd781 | 268083 | LT - X g/f%’ @\T 0 -(!ﬂﬁdﬁwm LA G Tty
203 | 15-Aug | 18-Aug-08 | _40781.9] 40,761.90 | 2008 FAHOEK1500| 1GNFK13636R | 260087 | LT 14
204 | 30-dul | 300408 | 14030.13{ 1493013 | 2008 | COBALT| 1G1AKSEFXBT | 261085 | OEEI |
205 | 26-Mar | 25-Mer-08 | 21708:65] 21,708 85 | 2008 COBALT| 181AM{8B187 | 261623 7] _ s 5
At J . i = 5
| 208 |,230-Jul | 30-ul-08 | 6506.25! 6,506.25 | 2003 | SILVERADO|1GCECI4V23Z | 265639 (ﬁh‘r 7] “Weiveper-etPe-
By g w = |
207 | 12-Jun | 12-Jun-08 | 28033.28| 26,033.28 | 2008 MALIBU|- 1G1ZJ577X8F | 286938
208 | 30-Apr | 30-Apr-08 | 35826.93| 35,826.63 | 2008 | AVALANCHE|3GNFK12378G | 268868 | LT V|
J ] ] _ ; I / W.E.-' i
A 208 | d0.ui | 30-0ul08| 16605 16.696.00 | 2007 | IMPALARGIWDSSEX?S | 269628 | DE] ) : MO
i <
210 03-Jul | 03.Jul08 | 14087.63] 14,007.63 | 2008 COBALT| 1G1AK18F887 | 2698566 | Et /| .
A O\H/ BERY T/ SFFFEE TIERD
211 30-Jul | 30-Jul-08| 19607.43] 18.607.43 | 2008 MALIBU| 1G1ZG578884 | 270825 | DE _ ] _ Acmn  sHS e sEF ztﬂ;g
212 20-dun | 20-Jun-08.| 22358.53| 22,366.52 | 2008 MALIBUI 1G12H57826F | 278081 ¥ :
{ 213 | 19-Mar | 19-Mar-08 | 2633873} 26,338.73 | 2008 | SILVERADO|2GGEC{ec3st | 278603 | LT |4
214 | 15-Aug | 16-Mug-08 | 20618.43) 23.616.43 | 2008 | mauBL] 1G12U57748F | 278328 1
; /.
215 14-May |14-Mey-08 | 31187.98] 31,187.98 | 2008 | SILVERADD| 2GGEK18/381 | 282507 | LT
216 | 20-Aug | 20-Aug-08 | 8581.25 8.661.25| 2003 | 8 TRUCK|16CCTIoNT3s | 285800 fUJ LT ¥
217 | 27-May |27-May-08 | 38520.85| 38.620.65 | 2008 | SILVERADO| 2GCEK13J581 | 286003 | LT i
218 | 7.4yl | 17-Jul-08 | 24566.6) 24,566.60 | 2008 MALIBY] \G1ZJ57858F | 288342 | E! an
L2181 10-Jul | 10-Jul-08 | 24184.1) 2¢,184.10 | 2008 MALIBU| 1G1ZJS7BXBF | 284212 4
220 15-Ju! | 15-JulG8 | 264026, 2640260 | 2008 MALIBU| 1G1ZJ57748F | 206064 %5 i

Page 11
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Brongh Number: 085

WHOLESALE AUDIT

576

[Coster Nomber; 0586

Neoterahin: EVERETT CHEVROLET ‘A- ¢ Ninagecied & Condlian OK *B- ¢ NGO Inspecied lspyed Te: CEL-WAYNE FINK
iAddrese; 7300 EVERGREEN WAY EVERETT, WA 80202 *A+.D l’f\?th!:lo}mpmbdﬂql.hmnw "8 T i Title Inspectog Date tosued: 00/21/08
(Roloess Porled; 3 LAL X it Vohlets Missing *8. X M THIeMCO Miss

Noto intorest Currant Orighnal : : . Mo Y]] Late leﬂ.. Blocking |Imop,
Date Dste 038 osB ¥oar Hpdal Vahicle donticutiontto, | Tude | Wfwg. | A1B | Delvery _Oate bate | - Comments

221 | 08-Aup [08-Aug08 | 15075| 15,078.00 | 2008 NVOYDENALI| 1GKETeIM62 | LZ__QSG‘!-Q'FA_@.IT AT

222 | 11-Jan | 11-Jan-07 | 37715.38| 37,715.38 | 2006 [RAILBLAZER| 1GNET13HE62 299-'_3' E_LT f._

223 | 06-Jui | O7-Jul08 |  24396.7] 24.398.70 | 2008 | $ILVERADO IGCEK14CT782 | 299268 | ks d _

224 | 20-Aug | 20-Aug-08 |  8606.25| 6,606.25 | 2003 DAKOTA] 1D7HL48N18S | 301201 fLD ' il i ik il --(\)(W
225 fiJul | 110008 15147.23] 15,117.23 | 2008 AVEO| Ki1TDasEX9B | 304081 1.

226 | 20-Jul | 28~jul-08| 15117.23| 15.117.23 | 2009 _AVEO| KL1TDB8E138 | 304082 Y

227 | 01-Aug |0%-Aug-08| 15117.23] 15.117.23 | 2009 AVEO| KL1TDEBESIE 304113 o

228 | 18.Jul | 18108 | 15117.23] 15,117.23 | 2009 AVEO| K1.1TD86E208 | 306035 /|

229 18-Jul | 18.Jul08 | 16117.23] 15,117.23 | 2008 AVEQ| KL1TDGEESSE | 306037 o

230 | 20-Jul 2-1-Ju1~08 15117.23) 15,117.23 | -2009 | AVEO! KL1TD66E78B |.308113. 4

231 | 0%-dul | 0%-Jui-bB | 31272.13] 3127213 | 2008 | SILYERADO| 2GCEK13J081 307.‘;"&}3' LT d

1 g ]

| 232 | 18-ul | 18-Jul08 | 18570.08 16,670.05 | 2008. AVEO| KL1TGE6ES98 | 308200 /

233 | 21-Jul | 21-Jul-08 | 16570.05 16,670.05 | 2009 AVEO| KL1TGBSE598 _@2{{ /|

234 | 20-hul | 21-ful-08 | 16570.08) 36,570.05| 2008 | AVEO| KL1TG6EETSE 3033g3l o

235 | 20-Jul | 21-Jul-08 } 18570.05| 16,570.05 | 2008 AVEQ| KLITGGBESOR | 308324 &

2361 2000l | 21-0u-08 | _15201.78] 15:201.78 2009 AVEO| KLITDGBESSS | 308829 1

237 | 30-Mar | 31-Mar-08 | 28240.73| 20,240.73 | 2008 | _ EQUINOX 2CNDL037186_| 309069 LT d . Al .

238 | 210 | 21-Ju08 | 15117.23] 15,1172 | 2008 AVEO! Ki1TD88E298 .mz X X ?{2{ \E’\I’W Mﬁ@é’-

239 | 20-Jul | 21-0uk08 | 15117.23]15.117.23 | 2008 AVEO| Ki1TDS6ER9S | 309862 | |

240 | 14-Aug | 14-Aug-08 16575] 16,575.00 | 2008 | 350Z] JN1AZI4DEEM 31.9{}2_..@ L] {

Page 12 812112008 11:23:50 AM
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Alor Number: 0546

Cealernhip, EVERETT CHEVROLET
taddrecs; TI00 GVERGREEN WAY EVERETT, WA 95202

“WHOLESALE AUDIT

576

‘A« ¥ Iinspoegted & Condition DK
PR T ¥ Vehicle Inspacied But Damaged

‘. ¢ I MCO nspected
BT M Tite Inspocted

woued Tol CSLAWAYNE FINK
Dale fosued; 0821108

{{Rolegsn Perigd: 3 A X . W Vehicle m *B. X ¥Thle/MoO Wllll’m_
Nots interes) Current Originat : s Mileege | * | * | Dia Of  Remitt, | Blagking |lrrog.
Dete Dats Q88 0s8 Your Mool W céu; WReg. | A B|Delivery Dats E-m L4 Commonts

241 | 209u | 219008 | 162953 16236130 | 009 | | AvES| Ki1Tde6ERGS 3-_18584 Unotors | ohedastreoeibava | fouod [iwlmxat b it pirkici S Taecee) dess
242 | 20w | 21-Jul08|  16296.3 ss,z:ss!oa ggos g A\fé KL1T .‘310155 ! lé&me[ rranv& J__( lﬂcﬂ’éﬁlﬁm’ 30:ul-tS { WA-OS !s&sf
243 2tiul | asaui0s | 16206.3) 16:238.30 | 2008 . 98 (310456 | \ vbuivy w siggs bk ens e

260 | 21001 | 210008] 1632085 m,szo& Lu@e 311903 | | EORFIE. TEDE [DAVA %%wlum@g BL1S | ors] | 2eS
265 | 20-iut | 21-5ui08 | 16320.85 -is.aza!zw 314 ﬂ# te 101 1D3VA eooq | sdoseor jeaosear | oS | 08 LIS |
246 | 21-Jul | 21-Juk08 | 16320.85h1 g.!sa ; 311258 | | s3krte 1151 {b3va €B.0520t | 60415 | wlotS] LB8S |

: 7t 4y : " v 6

247 | 25-Jun | 25-Jun08 1auoe,zw 311324 Mg i :

248 | 15-Aug | 15-:Aug-08 | 243087 za‘as‘;s.i:ﬁ 4 3177021 of.goees |TOGENS | BOUASI| guAST B2
249] 2700 | 2608 | 538802 138809 2009 OnoEOBE | 320503 | eho0ct lescaset {80wL-0F | MATR LS
250| 260l | 28-908 | 1388323 1369323 | 2000 5 - 320%1 gh.oact jescontt | BO-WL-8S | ki8Y | 0%
2511 28.0ul | 28.0ut08 | 13893.23] 13:692.2 :‘ana |__AVEO| KT ._1 320593 FLEGAST IFSrORnt | BOMAN | Wts TS
282 | o7-May s:uuay-m; 4657178 46.8%5 18 qw‘r“*&?x%ﬁﬁ'& 3GNFK] | 320783 8} S e %% =
283 18.dul | 16-~dul-08 10125 10,125.00 | 2008 mm.;\. 2G1WTAEK289 | 321033

254 | f8-ul | 1B-Juk08 15240/ 16,240.00 | 2008 | SILVERADO| 2GCEK198061 | 345616

255 | 11-dul | 11-gui-08 | 23s95.20) 20,699.28 | 2008 | COBALT| 1G1AP18XART | 347480 / _ %e

256 | 08-Jul | 08-Jul-08 | 23153.78| 23,153.78 ek eoéwrl 1G1AP1BXXE7 | 348813 eA*ﬁ. g’%, .i@).‘?mfn(_ﬂ%[{m’i@’

T
257 | 25-Jun | 25-Jun-DB |  8793.75| 8,793.75 | 2004 §50| YVRSB1TI42 | 349560 | /Y ) K| “:"/’K g. ?é: _ o 4 Bart Gan'r £
258 | 16-0ul | 16-00.08 | 5437.5| 543750 | 2002 [RAILBLAZER|1GNDS138122 | 351318 KUY X ‘3/;!3’ C{\‘[fg : & Gani'r 24
g : =y ‘ N T mr M T ARETIDR et s T
250 15:Avg | 15-Aug.08 14505| 14,605.00 | 2005 NVOYDENALI| 1GKETSOMeS2 | 365622 FATUILT X { Waiva pey CLPP Lt _sw (e o, N\
260 | 01-dul m..a__m-s 10593.75| 10,583.75 | 2005 ALTIMA] 1N4BL11DSSN | 491058 @ il
Page $da- " bi2n2008 11:23:50 AM
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'Lﬂ WHOLESALE AUDIT
neh Number: 045 578
Deslor Number: D583 9
Doaisruhipt EVERETT CHEVROLEY "A. ¥ Minspacted & Condition OK *B. ¥ ITHMCO Inspected lowvod To: OELWAYNE FINK
Addrovs: 7300 EVERGREEN WAY EVERETT, WA 08203 A D |rvmamummmw *B-T KTl Inspected Data losued: 00/21/08 o
Foleneo Poriod: ) A.)f M Vohjciehs ¥ 3 £ Edla bigiing
Note minmnl Gurranl I S R RN ; Misage | * | =] Date Remit, | Blogking | irrsg, gy i
Dute Dats ose osa | Ye _ : : R —
i . 3 | = B t 10] £ 185
2611 ot | 0108 ! ssprsl aassds i poor |ericRuisER| acas 5601760 Foaa URDTY “@r 2gs0re [2.8ove 1 80NA-I0 LW
o e i A - -rr 3 _r m
262 | 11-Apr | 11-Apr-08 | 09625 3.992.80 an {ENDEZVOUS! 368D 589 2083 po0y | 045000 [o.5268 | 80n0ATI | JoA
: + > Ny 1t | ot | £95
263 | t1-dun | 44-Jun-08 7708| 7.795.00 | hoos COBALTH 1Q1A 602286174 988208 | 1901|8800 awl QJW‘" QY il
264 | 09-Apr | 09-Apr08 | 11700] 11,700.00 | 2007 | RAM TRUCK] 1D7HAISKTZY | 604427 n&@ __mnr
. " . : ¥ v -
205 | 30.0u | 30008 | 661875| 6818.75| 2008 |  COBALT| 1G1ALESFI6T | 622008 | (T L-IX] ﬂ% r!K LA Trries
1..268 | 06-Jun | 08-Jun-08 5737.6| 6,787,501 2003 | DURANGO| 1D4HSIBNGIF | 826747 Q} jl T
267 | 20-May |20-May-08 |  3206.25| 3,206.25 | 2002 SABLEHMERMSOUS2E~+632401T—t | 4L ©
e F P G
-
{268 D 16-dul | 16-0u108 | sesa7s| 5643757005 | comALT sG1aksarrsr | 634782 | (0N < Hivayery é‘)f/) W W
L P . L : -
Py v .
zsakﬁaﬁwn 08-Jun-00 14250| 14,250.00 | 2007 | CHARGER|2B3KA43GX7H | 638317 o -1X
i T, . . B L
270 | i8-Jun | 18-Jun08 ] 22207.45| 22,287.45 | 2008 HHRI3GNDAS3P188 | 643067 I0E LT =
271 | D2-May i02-May-08 | 350125 358125| 2003 MALIBUI 1G1ND52J03M | 654438 @ i
272 | 02-Mey |02:May-00 | 2581.28] 3661.25 | 2003 MALIBU| 1G1NDS2J83M | 654537 GD i I &6"/:04 WEES
273 | 02:-May [02-May-08 | 368125! 3,581.25 | 2003 MALIBU| 1GINDS2JS3M | BE4578 @_’\ 1 R 4 Ji
274 | 02-May l02-May-08 | 3s81.25| 3.581.25| 2003 MAUBU| 1G1NDS2043M { 664938 | O A bii I I
275 | 02-May |02-May-08 | 388125 3,581.25 | 2003 MALIBU| 1G1NDS2J13M | B55058 6) AT I (< i ;
. . s . - ’ ;. y a7 S RAr Y
276 | O2-Muy 10Z-Muy-08 | 358128 3.581.28 1 2603 jaMLIBli‘{I:Cgmﬁﬂ §66181 m:%raraaa? m:at%&m !aags;n.rwg. ilarm iw 1* m__H
S DRI B ! i - IR
277 | 11-Apr ! 11-Apr-08 1 841B.75] B,418.75 | 2004 DAKDTA m?HGmmAgl 70! \ PRV AT L eups | $roine jusvire  peenes =
! ' : ' 200.5¢ les rones | 80-aut5S | nul RS | 8BTS
278 | 27-Jun | 27-Jun-08 | 22004231 22.004.23 | 2008 | __HHRI3ON 707120 frauvl SRESON | 1265S o ¢_J§ S5 _
; : ey | ] ’ t looost godul-t0 | wi-fo |exs
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L WHOLESALE AUDIT
(=1

ranch Numbern 088 578

paler Numbsr G368
[Coatorenip; EVERETY CHEVROLET *&- v Hinspscled & Conditlon OK *B8. v IIMCD inapecied maued To: CSLWAYNE FINK
agarens: 7300 EVERGREEN WAY EVERETT, WA 58203 A B I Vehigle inspected Bul Damaged YELT M Yile inspectod Dato lgsueds 00721400

Rotosse Poriod: 3 ) ) ‘AL X tVehiclo Miswing B X N mMOuwm

Notn Intarost Currant Oniginni ) . <] Misage [ | ' | DateGf Homilt | Blocking |lrreg.
Dt Daie 088 058 Yr&; w Vehicle Ideatificationie, m HRog. | A|B| Delhvory ML Date 1 cogmmu

281 22.Jut | 22,0081 19817.23) 19.817.23 | 2008 HHR|IGHCA23D78S | 716460 | B1 LT el

282 | 30-0u! | 30-Jul08 000| 9.000.00 | 2006 | COROLLA| INXBR3OE76Z | 748440 @ el Q\f;‘ : i
B : b P F— T % AT T Al (T 7o RS SRS

. iy - ¥ - T

{Zs3) 19-ar 18-Mar-08 | 10031.25] 10,031.25 | 2008 VUE| 562C2834355. | 801231 KU LT : T {"} T, g, L )
oy . . . B o i 4

284 | 08-Aug | 08-Aug-08 17975/ 17.975.00 | 2005 o7X| 5S3ETIIMB82 | 802742 | F and

285 | 00-Aug | 08-aug-08 | 15505 1558500 | 2008 | . 97x| 583ET13M462 | BO3936 Fﬁ&:‘ 4 14

286 1 07-Aug | 07-Aug-08 7095] 7,895.00 | 2005 VUE|562c2230958 | 846411 FATNT 2l 1’

. ¥ R
287 | 15-Apr | 15-Apr-08 |  ©881.25| 9.681.25| 2005 RANGER| 1FTZR15E45P |AD2145 |QU~LT - ?" -
' - 7 e -3 ' \/ oM Aetorns MRS
284 | 07-May | 07-Msy-08 22650/ 22,660,00 | 2002 XK8| SAJDA42CT2N | ADB840 | DEEN T Waive par pLpp . |

7209 | 16yl | 16,0008 | 5381250 538125 | 2003 | EXPLORER|FMYUSOE23U | A37680 @T

L~
q @ B2 7?5/‘-‘“‘ 77 To s A5

280 | 14-Aug | 14-Aug-08 8825| 8,625.00 | 2002 | EXCURSION 1EMSU43FO2E | A39161 RUVLT o w2 BlR
201 | 30-4i0 | 30-Jul-08 75000 7.500.00 | 2003 |  RANGERI-ART2R#SERST~ 24884010 Ly bR 4 $\7/\ '
[ o 1 Walva per CUPR ' MA o
782.4~G0-Sul | 30-Jul-08 | - 14006.25| 14,008.25 | 2007 RANGER| 1FTZRas5E87P | A52660 () LT i \{-'.,_ :ﬁ- : o
L7 o & % AT TETIE Fa) FIAL oy "ﬁ"{‘ﬂ
283 | 3ibAug | 30-Aug-07 | 939375 9.303.75 | 2004 I5T CONVINUIZETRX17WasC | ABBSTS (KDLt ] s P AT e 35579 T Agw
204 | 06-un | 08-Jun-08 | 11231.25! 11,231.25 | 2007 ESCAPE| 1FMYUga127K | B33688 gXIDLT AT
2¢5 | 10-Jan | 10-Jan-08 11625] 11,625.00 | 2005 | EXPLORER|1FM2U73KXSY 833927 @LT /f :
285 | 11-dpr | 11-Apr-08| 12881.25 12,881.26 | 2002 W SUPER DU 1FTHX21FT2E | C38750 ol 'r :
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COMMENTS: o 3

i certify the Information contained in this audit is accurate and bas ehswooe 21 Mbue 2t at Benlainos nolisrroim ad \(iheo
that the audit has been conducied in accordance with CLPP Sact;’on 37000TE nowae2 SAID Miw eonsbrooos i beioubnog noed 264 youe seil 1861

and rhow.s#asidedby the branch, Aanmd sﬁt%h&Wmhaﬁ
TPt 7 iy sawe  mavwesss sieae \%.&: B

SIGNATURE OF EMPLOYEE COMPLETING AUDIT TITLE OATE 3TAC Tt TIOUA DMIT3J9M00 B3Y0J9M3 30 3 W’a
‘L

QUESTIONS FOR PERSON CLEARING AUDIT : A DWHAZIO MOZRIA FIOT SUQITE

1, Any irreguiarities or other reasons for further investigation and spéclel clesranain isin¥es brig n vni werthid 101 arioesey Tero To 2alisiuoanivnA T

2, Potential Loss Report prepared (see CLPP 381 L7 T SO0 -\ O Y63 [ J o No VO M 98E) DIWQYIG HOGLR Leud welision s

3. Summary of the Irreguiarities with educational mep¥tiesd ta epmwdeﬁm M’Baimhfa'srfe Jenoitsoubs rifiw zeiiivslugsni ertf o ue ‘::

4, Wholesale Inventory Control updated.................. §. J ol Y. N ...betsbqu loned wdmiwﬂ oz

5, Explain undér “Comments” what action, If any, was laken with the dealer. .IS-BB'D rltes nodlel zew ‘fm‘f foiios fertw “zinemimnod by dislgx3 a

I certify this audit ham BoaRleRsRibaseaTarFa NGB RANT ThiSSUBR Y5 /ratkaosarlemse ol ipelRAE) :?’93*03"‘”‘

Sectiop 3 and requires no further actlon or decis lo _ Boe2

00 & 3319«!&?\1@3\9 q\oﬁw wﬁ'mﬁm\ eaviuperone

(berupn moriw) WIIVESH THIMIDANAM

MANAGEMENT REVIEW (where required) . Title Dale eisQ ol 7
) ' : 8/21/2008 11:23:50 AM

Ll

£eRE00 DAMD
JAITU3AIAK0D



GMAC Dallas Regional Business Center
'5208 Tennyson Parkway, Suite 120
Plano, TX 75024
1-800-343-4541 Ex1. 2073

September 22, 2008

EVERETT CHEVROLET-GEO
Atm: John Reggans

7300 EVERGREEN WAY
EVERETT, WA 98203

Dear Mr. Reggans: woqiyeq’ enebenqea on (e

The audit(s) completed on 8/22/2008 fﬁé@%‘?ﬁﬁﬂ&ﬁ&%& But of 21 deliveries -
elays). L

captured during the audit period (81% tota) 4 FRTek iS0Ssidered late when it
is received beyond the release period i s The number of delays for this
samplng period is-considercd excessivegngan: %%aw The results of the
‘inventory-audil are provided for your infoTTaAIION. = '
_ . oLAon” .
ndit T : T j et Delavs S %
w&& %’;ﬁ: Plan it e R g}f%'%* $1%
S LU L DU B B LR E i TR

No_tw.ithstandihg the foregoing, your %ﬁ&%"s‘«%”%ﬁ%?%‘%% sly subject to the

written terms of the Wholesale I—‘inanciné’ﬁ' UNAEP WHSER M Ras extended. Ttisa

discretionary line of credil and may be modified, suspended or tenminated at our election,
in our sole discretion.
Smcerely,

N 2 .

‘] a \)MW—;.

Paul Brennan
Portfolio Manager

ce: M:J. Vick

GMAC 003494
CONFIDENTIAL
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GMAC Tallas Regionsd Business Cenrer
5208 Tenpysun Packway, Suite 120
f‘lana "b{ 4
1«8516-343-454} Du 2073

October 16, 2008

:EVE"RP”‘!T CHE‘&ER@LET GBEO

Dear Mr. Regpatis:

on - /2008 yielded 9 payment de}a;gs oot of 15 deliveries
-- i eriod (60% total delays). A payment is considered lato when it
i mwaibgymﬂ the release;period of 3 business days. The number of delays for this

:Eméﬁ';ﬁ@ﬁﬁﬁ‘, fed excessive and-in hieed of your attention. 'I'h$ tesults of the:
inventory andit a#g-gm&tﬁd&l*for your informnation.

~Fiitiale Pty P 0

Hm&smhngé thrr Fmtegamg& yonr wholesale credit line i expressly ‘subjeet fo the

ms of e Wholesale Fingnciiig Agreementunder which it was extended. Ttisa
dis@mm iy litie of ereditand may e modified, suspended or !wmimmeckat eur election,
1w oursolediserefion.

Sincerely,

(IR -2V

Paul Brennan
Portfolio Marmiger

ge: Jerry Vick
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