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COUNTER-STATEMENT OF ISSUES'

1. Did the trial court properly deny GMAC’s motion for summary
judgment based on disputed facts in the record that preclude a finding that
the Wholesale Security Agreement (“WSA”) is a simple demand note?

2. Did the trial court properly find that GMAC’s reliance on the
“upon demand” clause in the WSA was neither factually nor legally
supported, given the compelling evidence that GMAC called a default
based solely on the “faithfully and promptly” payment terms of WSA and
Everett Chevrolet’s alleged breach thereof?

3 Did the trial court properly find that it is premature to dismiss the
bad faith breach of contract claims, as a matter of law, before the finder of
fact determines whether GMAC was entitled under the WSA to require

payment in full “upon demand” in the absence of a default?

COUNTER-STATEMENT OF THE CASE
This appeal is premised on GMAC’s assumption that the standard
Wholesale Security Agreement, which underpins the operations of

virtually every GM dealer that obtains floor plan financing through

References herein to “R. App._ " are to Respondents’ Appendix; references to
“RP Vol. " are to the Verbatim Report of Proceedings Conducted in March-April 2009
(the Replevin Hearing); and references to “R. Ex.__ ™ are to Replevin Hearing Exhibits.
References to “App. __ " are to documents in the Appellant’s Appendix.



GMAUC, is payable in full on demand at any time, for any reason or for no
reason at all — even though no court has reached that conclusion in this or
any other case where the issue has been considered. Having repeatedly
made and lost the “demand note” argument in courts across the country,
GMAC now asks this Court to assume the WSA is, in fact, a demand note,
even though this assumption requires the Court to negate the operative
payment and default terms of the contract, and ignore the fact that GMAC
never treated the WSA as a demand note in its course of dealings.

GMAC conspicuously fails to bring to this Court’s attention the
fact that it has consistently lost this “demand note” argument in other
dealer cases involving virtually identical Wholesale Security Agreements,
including a case decided by the United States Court of Appeals for the
Third Circuit. Mente Chevrolet Oldsmobile, Inc. v. GMAC Inc. (now
known as Ally Financial Inc.), 451 F. App’x 214 (3d Cir. 2011).
Research shows that no court has accepted GMAC’s tortured reading of
the WSA, or found that the WSA is payable on demand irrespective of the
existence of a bone fide default.

To the contrary, every court that has addressed the issue has found
that there are inherent ambiguities in the WSA that require a finder of fact

to determine under what conditions GMAC may demand immediate

* See discussion at Section III. B below, describing the other dealer cases where
GMAC made and lost the same “demand note” arguments it rehashes here.



payment. (See Pt. III. B below.) Can GMAC accelerate all outstanding
indebtedness and demand payment in full any time, for any reason or for
no reason at all? If so, then GMAC could terminate dealers across the
country with abandon under identical provision of the WSA, and they
would have no legal recourse. Alternatively, is GMAC permitted to take
this drastic action only when there is a bone fide default based on the
dealer’s breach of the obligation to “faithfully and promptly” remit
payment upon the sale of a floor planned vehicle?

Until that determination is made by the finder of fact, it is
premature to grant summary judgment dismissing the dealer’s bad faith
claims. If it is ultimately determined that the WSA is not a simple
“demand note” then even GMAC concedes that the obligation of good
faith and fair dealing attaches to its performance under the terms of the
WSA. (GMAC's Brief at 17.) Until then, disputed issues of fact preclude

summary dismissal of the dealer’s bad faith claims.

COUNTER-STATEMENT OF THE FACTS
A. Everett Chevrolet
In 1996, John Reggans opened a General Motors (“GM™)
dealership in Everett, Washington, with a capital investment by Motor

Holding, a division of GM. (RP Vol. X at 67-68.) Mr. Reggans is the



President of Everett Chevrolet, Inc. and its sole shareholder. (R. App. B at
CP 81.) Dealership performance enabled him to pay off that GM capital
investment in full well ahead of schedule, and earned Everett Chevrolet
multiple awards for profit performance over the years and recognition as
one of the most successful dealerships in the area. (/d. at CP 81-82, 85.)
By January 2009, when GMAC forced Everett Chevrolet to close, GM
was in the process of making yet another substantial investment in this
dealership. (/d. at CP 195-96, RP XI 56-58, 62.)
B. Everett Chevrolet’s Long-Standing Relationship with

GMAC under the Operative Financing Agreements

Floor Plan Financing and the Wholesale Security Agreement

During Everett Chevrolet’s long relationship with GMAC and GM,
GMAC provided wholesale inventory financing (known as “floor plan”
financing) for the acquisition of new and used vehicles for resale. Floor
plan financing is the life blood of any GM dealership, without which it
cannot operate. The master agreement that governs the wholesale
financing relationship between GMAC and Everett Chevrolet is the WSA.
(R. Ex. 3.) Everett Chevrolet entered into the WSA with GMAC on
December 10, 1996. (R. Ex. 3.) (See also R. App. B at CP 82 993-4.)

The structure of the relationship was such that (1) GM would sell

vehicles to Everett Chevrolet, (2) GMAC would advance funds to Everett

Chevrolet and take a security interest in the floor planned vehicles and the



proceeds thereof, and (3) GM would be paid upon shipment of the
vehicles to the dealership. (R. Ex. 3.) Everett Chevrolet was required to
repay GMAC “faithfully and promptly” after each vehicle was sold to a
retail customer. (R. Ex. 3.) When vehicles were sold, Everett Chevrolet
would continue to purchase new vehicles from GM, financed through
GMAC.?

Everett Chevrolet also had a revolving line of credit with GMAC,
dated October 16, 2000. (R. Ex. 8.) In 2007, GMAC increased that line
from $500,000 to $800,000, to be used for Everett Chevrolet’s working
capital needs, with interest only payments at the rate set forth in the
contract. (R. Ex. 8, RP Vol. I at 18:24-25, 19:21-25, 58.) The Revolving
Line of Credit Agreement (“RCLA"™) permitted GMAC to terminate its
lending obligations only upon the occurrence of an enumerated
contingency, or 30 days after receipt of written notice of termination. (R.
Ex. 8.)

In consideration of the future extension or continuation of credit

from GMAC, GMAC and Everett Chevrolet entered into a Security

®  The WSA was amended simultaneously and as part of the same transaction, by

the Amendment to the Wholesale Security Agreement, which extended GMAC’s
obligation to provide floor plan for Everett Chevrolet’s purchase of new and used
vehicles at auction and other sources, in addition to inventory purchases directly from
GM. (R. Ex. 6.) At the same time, the WSA was further amended, as part of the same
transaction, by the Amendment to the Wholesale Security Agreement, Conditionally
Authorizing the Sale of New Plan Vehicles on a Delayed Payment Privilege Basis (“DPP
Agreement”), which applied to sales to fleet customers (i.e., rental companies), who then
paid GMAC directly on terms agreed to by that fleet customer and GMAC. (R. Ex. 7.)



Agreement, dated June 15, 1999 (“Security Agreement”), which granted
GMAC a security interest in its fixed assets, including its machinery, shop
equipment, tools and furniture, to further secure credit extended under the
WSA and the RCLA. (R. Ex. 2.)

All of these GMAC financing agreements were form contracts
drafted solely by GMAC. (R. Ex. 2-3, 6-8.)

Everett Chevrolet entered into these agreements and continually
increased its overall indebtedness to GMAC with the understanding that
the Dealerships were only obligated to make payment to GMAC within a
reasonable time after the sale of a vehicle to allow time for Everett
Chevrolet to process paperwork and collect the sales proceeds from the
retail customer or its bank retail financing source. (RP Vol. XI at 107-
109, Vol. XV at 18-20.) This arrangement was consistent with the parties’
ongoing course of performance. (/d.)

Indeed, there was no specified period of time within which to make
payment for the sums advanced under the WSA other than the requirement
that those payments be made “faithfully and promptly” after each vehicle
sale. (R. Ex. 3.) During the many years in which the parties conducted
themselves in this manner, GMAC never called a default or terminated

financing on the basis of a purported late payment after a vehicle was sold.



C. The Wholesale Security Agreement

The WSA is a one-page form agreement, drafted by GMAC. (R.
Ex. 3.) The operative language of the WSA provided that “as each
vehicles is sold, or leased, we [the dealership] will, faithfully and promptly
remit to you [GMAC] the amount you advance or have become obligated
to advance on our behalf to the manufacturer, distributor or seller, with
interest at the designated rate per annum then in effect under the GMAC
Wholesale Plan.” (R. Ex. 3.) The WSA does not define “sale” or
“faithfully and promptly.”

The WSA also provides for actions that may be taken by GMAC in
the event of a default. “In the event of a default in payment under and
according to this agreement” or other enumerated contingencies, GMAC
may repossess the floor planned vehicles. (R. Ex. 3) The term “event of
default” is not defined in the WSA.

The WSA also states that the dealer shall “upon demand” pay to

GMAC the amounts owed under the WSA. (R. Ex. 3.) The WSA is silent

®  When a dealer fails to remit proceeds of a vehicle sales to GMAC within a

reasonable period of time following sale or lease of that vehicle, it is considered “out of
trust.” (RP Vol. I at 44:7-14.) There is no uniform period of time within which a dealer
must remit proceeds under the WSA, nor is there a uniform definition of “out of trust.”
GMAC’s own witnesses could not agree on what constituted the “sale date.” According
to Mr. Davoudpour, a GMAC Portfolio Manager, the “sale date” is deemed to occur on a
date agreed upon in consultation with the dealer (RP Vol. VI at 88: 1-22). According, to
Mr. Modrezjewski, a GMAC auditor, the “sale date” occurs upon approval of third party
retail financing for the transaction (RP Vol. IV (3/23/09) at 73: 2-11.) According to Ms.
Smith, a GMAC Operations Manager, the “sale date” occurs even if the third party retail
financing is never approved and the deal is being unwound. (RP Vol. VIII at 112: 6-19).



as to the conditions upon which GMAC may exercise the right to demand
payment or how this relates to the “faithfully and promptly” and “event of
default” provisions.

The Security Agreement provides collateral security for Everett
Chevrolet’s inventory financing obligations under the WSA. (R. Ex. 2)
GMAC could only take possession of the collateral covered by the
Security Agreement upon the occurrence of an “event of default” or one of
the enumerated contingencies. (R. Ex. 2) The term “event of default” is
not defined in the Security Agreement.

Under these operative inventory financing agreements: (i) the
dealer is required to “faithfully and promptly” remit proceeds to GMAC
reasonably promptly after the “sale or lease” of a vehicle; (ii) the dealer’s
failure to “faithfully and promptly” pay within the meaning of the WSA
constitutes a breach of the WSA; and (iii) unless cured, GMAC may give
Notice of Default, “demand payment™ and, repossess its collateral under

the WSA and Security Agreement.’

*  This is precisely the manner in which GMAC interpreted the WSA, when it gave

Notice of Default and Demand for Payment on December 19, 2008, alleging a purported
breach of the “faithfully and promptly” requirement as the predicate for calling a default

and demanding payment. (R. Ex. 83.)



D. GMAC Gives Notice of Default
On December 19, 2008, GMAC gave Notice of Default and
Demand for Payment to Everett Chevrolet, alleging that it was in breach
of the WSA because of a supposed failure on the part of Everett Chevrolet
to pay for certain vehicles “upon their sale or lease™ as of that date.
You are hereby notified that Everett Chevrolet, Inc.
(“Dealership™) is in default under its wholesale financing
agreements with GMAC for failure to pay GMAC
$206,806.18 for vehicles upon their sale or lease.
As a result, GMAC hereby demands that the Dealership

immediately remit payment of all amounts owed to GMAC
under it s wholesale credit line....

(R. Ex. 83)° (emphasis supplied). On the basis of that alleged default,
GMAC demanded payment in full of all outstanding obligations, and in
short order put Everett Chevrolet out of business. (R. Ex. 83)

The question of whether Everett Chevrolet was in breach of the
“faithfully and promptly” payment terms of the WSA when GMAC called
a default on that basis is hotly disputed. Everett Chevrolet contends that it
was not. Everett Chevrolet asserts a claim for breach of contract and

breach of implied covenant of good faith and fair dealing against GMAC

® It is established that the alleged payment delay was due to the local bank closing
early because of a massive blizzard on December 18, 2008, before funds could be
transferred before the close of business that day. (R. Ex. 105, RP Vol. X at 161-66) The
next day, without an opportunity to cure, GMAC gave Notice of Default, accelerated the
entire outstanding amount of all floorplan financing for sold and unsold vehicles, and
demanded payment by the close of business. (R. Ex. 83.)



for wrongfully calling a default under the “faithfully and promptly” terms
of the WSA, and/or taking actions in bad faith to manufacture a default
where none existed. (App. H.)

A three-week hearing was held on precisely this issue. (This
hearing took place in the context of GMAC’s request for replevin made at
the outset of this case.) Throughout that hearing, the dominant issue was
whether Everett Chevrolet was “out of trust,” i.e., whether it had failed to
pay GMAC for vehicles sold when payment was due.”

GMAC claimed the term “faithfully and promptly” required
Everett Chevrolet to pay GMAC immediately upon the sale of a vehicle
but GMAC granted a three-day “release period” following the sale in
which to pay. (RP Vol. I at 39:1-18.) GMAC admitted that it never
included the three-day payment requirement as a contract term in the
WSA (RP Vol. XV at 56-57.) The evidence further showed that the
“release period” varied from dealer to dealer, that the date of “sale” was
negotiable, and that dealers regularly had periodic delays in payment
where GMAC did not call a default under the WSA or terminate

financing. (Vol. I at 52: 1-11, 127-132, 146:1-8; Vol. II at 63: 3-17; Vol.

See conflicting testimony of Melvin Vick, Theodore Modrzejewski, David
Hoopes, Pedram Davoudpour, Michelle Smith, and John Reggans on the disputed issue
of whether Everett Chevrolet was “out of trust” or on the dates alleged. (RP Vol. I at 39-
156, Vol. II at 155-197, Vol. III at 32-82, Vol. IV (3/20/09) at 7-62, Vol. IV (3/23/09) at
4-158, Vol. VI at 4-105, Vol. VII at 7-73, Vol. VIII at 71-155, Vol. XII at 70-102, Vol.
XIII at 7-60, Vol. XIV at 80-101.)

10



VI at 77-78, 86, 88, 96-98.) The GMAC witnesses who conducted the
December 18 audit could not confirm that the $206,806.18 for vehicle
sales as of December 18 was actually due and owing when Notice of
Default was given.® (RP Vol. IV (3/23/09) at 99-100, 108-109, 114-116.)

In addition to these admissions from GMAC’s witnesses, Everett
Chevrolet presented fact testimony that, for the entirety of its relationship
with GMAC, it was the regular practice of Everett Chevrolet to receive
payment from the vehicle’s buyer or a third-party lender providing
financing for the vehicle before remitting payment to GMAC.’

GMAC knew how long it took for Everett Chevrolet to receive third-
party funds with which to pay GMAC because GMAC, for many years,
regularly conducted floor plan audits which included a review of when
Everett Chevrolet received payment for the vehicles sold. (RP Vol. XI at
23:18-21) At the end of an audit, GMAC would provide Everett

Chevrolet a list of vehicles and associated dollar amounts that were due to

¥  The GMAC employee performing the December 18 audit, upon which the

December 19 default was premised, admitted that he did not verify the amounts alleged
owed, did not confirm the sale dates, did not confirm whether there were the alleged
delays, could not supply that information to Mr. Reggans, and had not even reconciled
the audit results that day. (RP Vol. IV (3/23/09) at 96-100, 108-109, 114-116.)

> Mr. Reggans testified that, under applicable law in the State of Washington (the
Bushing Law), any dealer contract for the purchase of a vehicle can be automatically
unwound within four days of execution unless bank financing for the deal is approved.
“[U]Intil we have a cashable contract it’s not a sale.” (RP Vol. XII at 108:13-14.) He
explained that, in the State of Washington, a vehicle can be off the lot for up to 72 hours,
without the customer having the obligation to purchase. (/d. at 109:407.) “A sale is when
we have a contract that we can cash and consummate the deal.” (/d., at 109:12-13.) Until
the deal is consummated, the obligation to remit proceeds does not arise.

11



be paid by the dealership. (Ex. 91) No specific deadline was given. (/d.)
When the number of delays in any audit exceeded the threshold that
GMAC deemed satisfactory, GMAC would caution that increased interest
charges could result. (/d.)

The GMAC witnesses confirmed that GMAC gave Notice of
Default and Demand for Payment based on an alleged defauit under the
WSA arising from Everett Chevrolet alleged breach of its obligation to
“faithfully and promptly” remit the amount owed for each vehicle upon its
sale or lease. (RP Vol. XIII at 7:5-25, 8:1.) None of the GMAC witnesses
identified even a single instance when GMAC demanded payment in full
under the WSA in the absence of an alleged default. In fact, Michelle
Smith, the GMAC Operations Manager in charge of the Everett Chevrolet
account, testified that GMAC’s “discretion” to limit or terminate the
dealer’s floor plan financing is “tied to the dealership’s compliance with
the agreements.” (RP Vol. VIII at 63:19-25 (emphasis added)).m

E. GMAC’s After-the-Fact Theory

After GMAC gave Notice of Default based on an alleged breach of
the “faithfully and promptly” provision, and after evidence of GMAC’s

bad faith conduct in manufacturing an alleged default was adduced at the

1 Ms. Smith further testified, “Suspending or modifying the line of credit would

be specific to the dealership’s compliance to the agreements.” (RP Vol. VIII at 64:20-25
(emphasis added.)

12



hearing, GMAC claimed that it was irrelevant whether Everett Chevrolet
was actually “out of trust” or in default. In closing argument, GMAC’s
counsel attempted to mend the defects in GMAC’s Notice of Default by
arguing the GMAC did not need to prove an actual default under the
WSA, and might have relied upon the general “on demand” language in
the WSA had it wanted to. (RP Vol. XV at 48:20-25) But GMAC could
not explain why it gave Notice of Default based on a purported breach of
the “faithfully and promptly” provision of the WSA, if that specific term
was wholly irrelevant.

At the conclusion of the hearing, GMAC urged the court to deem
the WSA a “demand note” irrespective of the fact that GMAC had given
Notice of Default, as the predicate for accelerating all outstanding
indebtedness and demanding payment in full. (RP Vol. XV at 36-41,
48:20-25, 49:1, 51:6-13, 55:13-25, 56-57, 96-100.)

In so doing, GMAC asked the trial court to ignore the specific
terms governing payment and default. (RP Vol. XV 55:13-25, 56-57.)
GMAC also asked the court to ignore the three weeks of testimony and all
evidence of GMAC bad faith efforts to manufacture a default, claiming

that it never needed a default in the first place.11

™ On July 31, 2008, GMAC abruptly demanded that Mr. Reggans put $800,000
into the dealership as additional working capital, and personally guaranty all outstanding
GMAC financing, by October 31, 2008, threatening to call a default if he failed to do so.

13



(R. Ex. 1.) GMAC unilaterally demanded that Everett Chevrolet commence making
$10,000 monthly principal payments on the outstanding RCLA, and imposed a new $500
audit charge, for unlimited GMAC audits. GMAC acknowledged that the WSA remained
in full force and effect and requested Everett Chevrolet to continue “faithfully and
promptly” remitting sales proceeds to GMAC in accordance with the terms thereof. (R.
Ex. 1) Everett Chevrolet was not in default on any of its obligations at the time GMAC
imposed these draconian conditions, none of which were permitted by the WSA or the
RCLA.

Mr. Reggans then made a $500,000 working capital contribution to Everett
Chevrolet. (RP Vol. X at 125) However, the $500,000 was promptly swept out of the
dealership to pay GMAC’s extra-contractual demands, rather than used to meet its
operating needs. On October 16, 2008, GMAC cut off Everett Chevrolet’s access to
working capital by abruptly terminating the RCLA, and increased the interest rate on the
full outstanding amount well above the contract rate. (R. Ex. 16.) GMAC also abruptly
required curtailments, accelerating principal payments on certain floor planned vehicles,
and demanding Everett Chevrolet pay for them before they were sold. (RP Vol. X at 147-
149, R. Ex. 67-68, 74.) This “inventory reduction charge” amounted to another $170,000
monthly charge not supported by the agreements. From and after November, 2008,
GMAC began conducting daily audits, and interfering with Everett Chevrolet’s ability to
conduct business. (RP Vol. II at 93-102.) On November 25, 2008, GMAC demanded
that Mr. Reggans personally guaranty all outstanding dealership obligations and
contribute another $300,000 by a drop dead date of November 30. (R. Ex. 9.) Each of
these GMAC demands was an abrupt departure from the terms of the WSA and/or the
RLCA and the historic practice of the parties.

At the same time, GMAC insisted that it be paid in full for any new vehicle sold
to retail customers within rhree-days of sale, even though the WSA contains no such
term. (R. Ex. 3.) GMAC had historically accepted payments from Everett Chevrolet well
beyond three-days of sale, and GMAC had never called a default on that basis over the
tenure of the lending relationship.

None of GMAC’s unilateral demands was supported by the actual terms of the
WSA or the RCLA. GMAC imposed these demands despite the fact that Everett
Chevrolet was not in default.

On December 4, 2008, GMAC froze and diverted the dealership’s Open GM
Account (through which GM remitted payments to the dealership), in derogation of
GMAC’s official policies, which specifically require a dealer executed Assignment of
Open Account before such action is taken. (R. Ex. 56, RP Vol. IX at 19-25.) Everett
Chevrolet never signed such an Assignment. (RP Vol. IX at 20:20-22, Vol. X at 160:12-
15.) After freezing these critical funds, on December 8, 2008, without notice, suspended
Everett Chevrolet’s floor plan financing. (R. Ex. 76.) From and after December §,
GMAC demanded payment in full, by certified funds, even though GMAC’s witness
recognized that it would place an enormous financial burden on the dealership. (RP Vol.
I at 127:3-15.)

14



Everett Chevrolet urged the trial court to consider all the terms of
the WSA, the interplay of the “faithfully and promptly” and “default”
provisions of the contract, as well as the evidence that GMAC gave Notice
of Default based expressly on an alleged breach of the “faithfully and
promptly” payment terms of the contract. (RP Vol. XV at 69-71.) Everett
Chevrolet argued that GMAC had breached the WSA by wrongfully
alleging a default of the “faithfully and promptly” requirement, and giving
Notice of Default thereunder, when no such default existed.

Given the weight of the evidence, the trial court found that GMAC
did not simply call a “demand™ note—GMAC had relied on an alleged
default under the WSA as the predicate for demanding payment in full,
and that the alleged default had been “manufactured” by GMAC in an
apparent effort to put Everett Chevrolet out of business. (App. J at 12:2-
4.) On this basis, the trial court found that GMAC had breached its
obligations under the WSA, and violated its obligations of good faith and
fair dealing, and denied GMAC’s motion for replevin. (/d. at 21.)

F. Appeal from the Replevin Decision
On appeal, this Court held it was error for the trial court to

consider the ultimate merits of Everett Chevrolet’s breach of contract

Then, on December 18, 2008, GMAC requested payment in full, by certified
check for all vehicles sold as of that day—even though there was a raging blizzard and
the dealership’s bank had closed early as a result. (RP Vol. X at 161-66, R. App. B, CP
83 999-12.)

15



claims against GMAC in the context of a replevin hearing. This Court
reversed the trial court’s order denying GMAC replevin and remanded the
matter back to the trial court for further proceedings on the underlying
merits of Everett Chevrolet’s claims. GMAC v. Everett Chevrolet, Inc., No.

63331-7-1, 2010 WL 4010113, at *1 (Wn. App. Oct. 11, 2010) (unpublished).)

This Court expressly noted that it did not reach the underlying issue of
whether the WSA was a “demand” note or whether the duty of good faith
and fair dealing attached. Id. at *5n.1. Those issues were specifically left
for further determination by the trial court.
G. GMAC’s Motion for Summary Judgment

By motion dated November 11, 2011, GMAC moved for summary
judgment dismissal of Everett Chevrolet’s bad faith claims on the grounds
that there were no disputed facts as to whether the WSA was a “demand
note,” arguing that, on that basis, GMAC had no duty of good faith and
fair dealing in performance of the contract. (App. D.) In support of its
Motion for Summary Judgment, GMAC submitted the entire Verbatim
Report of Proceedings from the earlier three week hearing. (App. D.)

The voluminous record of that hearing contains conflicting
testimony and other evidence as to the import of the WSA and related
agreements, the meaning of their terms, and the historical practices of the

parties. (RP Vol. I-XV) Based on that record, GMAC asked the trial

16



court to find there were no disputed facts on the issue of whether the WSA
should be deemed a “demand note™ irrespective of substantial evidence to
the contrary. GMAC offered nothing new, other than the earlier replevin
decision of this Court which expressly reserved these issues for
determination by the trial court.

At GMAC’s request, the trial court reviewed and relied upon that
extensive record of trial testimony and disputed facts in rendering its
decision. Among other things, the record of that hearing shows that
GMAC took the position that the “relevant contract terms” are found in
the related financing agreements, taken as a whole: the WSA, the
amendments thereto (including the DPP amendment), the Security
Agreement and the Revolving Credit Agreement. (RP Vol. XV at 36:8-
11, 37:2-25.) GMAC suggested to the trial court that it should rely
exclusively on the “upon demand” language in the WSA and ignore the
“faithfully and promptly,” “default” and “event of default” provisions of
the related agreements. (/d. at 38-41, 56-57.) GMAC essentially asked
the trial court to cherry pick the terms of the relevant contracts in
determining whether the WSA was payable on demand or upon default.
(Id. at 37-41.)

GMAC dealt in a similar fashion with the undisputed evidence that

GMAC had specifically relied on an alleged default on December 19,

17



2008 when it gave Notice of Default and, on that basis, demanded
payment in full. According to GMAC, it was irrelevant that GMAC
demanded payment based on an alleged default, because it supposedly
could have done so for any reason or no reason at all. GMAC asked the
trial court to consider not what GMAC actually did, but what it might
have done. (RP Vol. XV at 48:21-25, 49:1, 51:6-13, 96:12-25 through
101:1-12.)

GMAC’s contentions were disputed by Everett Chevrolet, and
contradicted by the weight of documentary evidence and, in some cases,
by GMAC’s own witnesses. (RP Vol. XV at 68:25 through 89.)

The trial court found there were disputed facts as to the meaning of
the contractual terms of the WSA and related agreements, and rejected
GMAC’s contention that it should nullify all operative terms of those
contracts other than the “upon demand™ clause.

In the instant case, there are no demand notes. The only

thing that exists in this relationship is the various security

agreements, where you identified the wholesale security

agreements with all of its various amendments or revolving

line of credit agreement. The security agreements are

contracts with demand provisions, not notes.

(App. B, Ex. 1 at 49:21-25, 50:1-2.) The trial court also rejected GMAC’s

contention that it should ignore what GMAC actually did (demand
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payment based on a specific alleged default) and speculate as to what
GMAC might have done in the absence of a default.
These inferences in favor of ECI show that GMAC injected
itself into the day-to-day management of ECI and then
managed it into a default position, then GMAC made its
demand.
(Id. at 56:4-7.) Viewed in a light most favorable to the non-moving party,
the trial court found there were disputed facts as to the proper
interpretation of the financing agreements that precluded a judicial finding
that the WSA was a simple “demand note” and, in fact, the evidence
weighed heavily in favor of finding that GMAC had manipulated a
technical default so that it would have a basis for demanding payment in

full. (Id. 56:8-16.)

ARGUMENT
L STANDARD OF REVIEW

This Court reviews “the denial of summary judgment de novo.
Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982). Summary
judgment is proper if pleadings, depositions, affidavits, prior trial
testimony, and admissions, viewed in a light most favorable to the
nonmoving party, show that there is no genuine issue of material fact and
the moving party is entitled to judgment as a matter of law. Pulcino v.
Fed. Express Corp., 141 Wn.2d 629, 639, 9 P.3d 787 (2000), overruled on

other grounds by McClarty v. Totem Elec., 157 Wn.2d 214, 137 P.3d 844
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(2006).” Harrell v. Washington State ex rel. Dept. of Social Health
Services, 170 Wn. App. 386, 397, 285 P.3d 159 (2012). GMAC cannot
satisfy this standard.

I1. AS AN INITIAL MATTER, GMAC PUTS UNDUE WEIGHT

ON THIS COURT’S ORDER GRANTING
DISCRETIONARY REVIEW.

Throughout its Brief, GMAC relies heavily on various statements
made by this Court in its order granting discretionary review. (See, e.g.,
GMAC’s Brief at 11-12.) This Court has previously held, however, that
an order granting discretionary review does not have precedential value
and is not a decision on the merits. Fluor Enters., Inc. v. Walter Constr.,
Ltd., 141 Wn. App. 761, 771, 172 P.3d 368 (2007). Accordingly, this
Court should apply the governing standard of review set forth above
without giving undue weight to the order granting discretionary review.
III. THE TRIAL COURT’S DENIAL OF SUMMARY

JUDGMENT DOES NOT CONTRAVENE THIS
COURT’S DECISION IN ALLIED.

On page 15 of its Brief, with no factual finding to support it,
GMAC improperly claims that it was not subject to a duty of good faith
because it enjoyed and in fact exercised a purported “right to demand
repayment by EC at any time for any reason” (GMAC’s Brief at 15).
GMAC then relies on Allied Sheet Metal Fabricators, Inc. v. Peoples

National Bank of Washington, 10 Wn. App. 530, 518 P.2d 734 (1974), to
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argue that, therefore, the trial court erred in denying GMAC’s motion for
summary judgment on Everett Chevrolet’s bad faith claims. (GMAC’s
Brief at 15-17.) GMAC’s argument is unavailing.

A. GMAC’s Argument Is Based on the False

Premise That, as a Matter of Fact, It Had a
Demand Note.

By way of background, in Allied, the plaintiff, Allied Sheet Metal
Fabricators, Inc. (“Allied”) sought damages from the defendant lender,
Peoples National Bank (“Peoples™), arising out of Peoples’ termination of
its credit relationship with Allied, specifically, (1) Peoples’ calling the
entire balance of Allied’s indebtedness without declaring a default and
(2) Peoples’ calling a demand without notice. 10 Wn. App. at 532. The
trial court granted summary judgment of dismissal in favor of Peoples, on
the ground that there was no factual dispute that the contracts at issue were
“demand notes.” Allied, 10 Wn. App. at 534. On appeal, this Court
affirmed the trial court’s finding that Allied’s payment obligations were
governed by demand notes. /d. at 534-35. The Court further highlighted
the following:

Allied failed to set forth any facts which indicate a

commitment by Peoples for continued financing or

extension of credit and therefore the demand notes, which
indicate the contrary, are controlling. Further, it is apparent

that Allied’s affidavits create no issue of fact, for they only

show that Allied was a borrower from Peoples and that its
loans were evidenced by demand promissory notes.
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Id. Stated another way, the Court agreed that, as a factual matter, there
was no demonstrated factual dispute that Peoples had called a demand
under a simple demand note. /d. at 535. The Court also held that a duty
of good faith does not inhere in a simple demand note. /d. at 536 n.5.
Here, GMAC attempts to take shelter under this Allied ruling,
despite the fact that it did not (1) merely call a demand (2) under a simple
demand note. The fatal flaw in GMAC’s reliance on Allied is that it rests
exclusively on the false premise that GMAC had a simple demand note
pursuant to which it could call a demand “at any time for any reason,” as it
claims in its Brief. (GMAC’s Brief at 15.) This is a false premise because
there has mever been a finding by a trier of fact that the payment
obligations of Everett Chevrolet were those found in a simple demand
note.'” To the contrary, applying the correct summary judgment standard
and considering the facts and reasonable inferences from the facts in favor

of Everett Chevrolet, as the non-moving party, the trial court properly

12 GMAC’s reliance on this Court’s statements — in an earlier appeal in this same

litigation — that the Wholesale Security Agreement and Revolving Line of Credit
Agreement contain “on demand” language is misplaced and misleading. (GMAC’s Brief
at 15 n.45 (citing GMAC v. Everett Chevrolet, Inc., No. 63331-7-1, 2010 WL 4010113, at
*1 (Wn. App. Oct. 11, 2010) (unpublished)).) First, in that earlier appeal, this Court
expressly stated that it was not deciding the merits of the parties’ underlying dispute,
including GMAC’s arguments regarding the implications of the “on demand” language
GMAC relies on here. /d at *5 n.1. Second, the inclusion of “on demand” language is
not dispositive. (R. App. A, Bob Smith Automotive Group, Inc. v. Ally Financial, Inc.,
No. 20-C-11-007570, 4/30/2012 Memorandum Opinion and Order at 9 n.16 (Circuit
Court, Talbot County, Maryland)).
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found that the lending relationship between Everett Chevrolet and GMAC
was not governed by a simple demand note. 13 (App. B 49:21-50:5.)

It is fantasy to argue, as GMAC does, that there is only one
interpretation of Everett Chevrolet’s payment obligation under the WSA
agreement, that the only reasonable interpretation is the one GMAC
advances, and that GMAC is entitled to summary judgment as a result.
While GMAC focuses exclusively on the “on demand” clauses of the
WSA and RLCA, Everett Chevrolet’s position (which is the one supported
by the parties’ years-long lending relationship) is that its obligation to
repay GMAC was not on demand, at any time, for any reason, but rather
“faithfully and promptly” following the sale of a vehicle, as is expressly
stated in the WSA as follows:

[A]s each vehicle is sold, or leased, we [Everett Chevrolet]

will, faithfully and promptly remit to you [GMAC] the

amount you advanced or have become obligated to advance
on our behalf to the manufacturer, distributor or seller. . ..

(R. Ex. 3 (emphasis added).) At best, “faithfully and promptly” is

ambiguous, as is the interplay between that phrase and the “on demand”

" This Court stated in A/lied that “[i]t is elementary that a demand note is payable

immediately on the date of its execution. The general rule is well stated in 11 Am. Jur.
2d, Bills & Notes § 286 (1963): ‘An instrument is payable immediately if no time is fixed
and no contingency specified upon which payment is to be made.”” Allied, 10 Wn. App.
at 536. Here, there were contingencies upon which payment was to be made (i.e., the
sale of vehicle followed by the corresponding payment to be made in a “faithful and
prompt™ manner). On the date of execution of the WSA, no amounts were immediately
due because no funds had been advanced, no vehicles had yet been floor planned, and no
vehicles had yet been sold.
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clauses — both of which raise factual questions to be resolved by the trier
of fact, a conclusion reached by other courts considering the identical
contract language at issue here, as discussed below.

Thus, because GMAC was not merely calling a demand under a
simple demand note, GMAC cannot prevail in its attempt to escape
liability as a matter of law under Allied based on the false premise that it
had a demand note as a matter of undisputed fact. At best, this is a factual
question to be determined by the ultimate trier of fact.

B. Other Courts Have Consistently Denied GMAC’s

Attempts to Obtain Summary Judgment Based on the
Same Argument It Rehashes Here.

In a number of jurisdictions, in similar litigation involving
identical contractual language (i.e., contained in GMAC form
agreements), courts have consistently rejected GMAC’s argument that it is
entitled to summary judgment on the respective dealers’ contract and tort
claims because it had an unfettered right to demand repayment from the
dealers at any time for any reason (i.e., in the absence of an enumerated
default and without any duty of good faith).14 These decisions, discussed
below, are conspicuously absent from GMAC’s Brief.

First, in Mente Chevrolet Oldsmobile, Inc. v. GMAC Inc. (now

known as Ally Financial Inc.), 451 F. App’x 214 (3d Cir. 2011), the Third

" As a matter of reality, GMAC argues that it had an unfettered right to shut down

the dealerships on its floorplan.
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Circuit Court of Appeals affirmed the district court’s conclusion that the
phrase “faithfully and promptly” in the WSA is ambiguous because the
phrase, which is not defined in the WSA, may reasonably be given more
than one interpretation. /d. at 217. The Court held that, therefore, whether
GMAC had breached the WSA by declaring the alleged payment default
was properly submitted to the trier of fact. Id. The Third Circuit also held
that the interaction between the WSA’s “on demand” language and the
“faithfully and promptly” language (identical to that herein relied on by
GMAC and Everett Chevrolet, respectively) is a question of fact that also

must be submitted to a trier of fact."”” Id at 217 n.3.

5 Based on the Third Circuit’s decision in Mente, GMAC should be collaterally
estopped from obtaining a different contract construction in this proceeding when it has
previously litigated, and lost, the identical issue based on the identical form contract
language at issue here.

Under Washington law, “[f]lor collateral estoppel to apply, the party seeking
application of the doctrine must establish that (1) the issue decided in the earlier
proceeding was identical to the issue presented in the later proceeding, (2) the earlier
proceeding ended in a judgment on the merits, (3) the party against whom collateral
estoppel is asserted was a party to, or in privity with a party, the earlier proceeding, and
(4) application of collateral estoppel does not work an injustice on the party against
whom it is applied.” Christensen v. Grant County Hospital District No. 1, 152 Wn. 2d
299, 307, 96 P.3d 957, 961 (2004).

The test for collateral estoppel is easily satisfied here. First, the issue of
whether GMAC was entitled to judgment as a matter of law based on its “demand”
theory was identical in Mente. Second, the Mente trial resulted in a jury verdict in favor
of the plaintiff dealerships, which the Third Circuit upheld on the merits. Third, GMAC
was a party in Mente. And fourth, GMAC will not suffer prejudice by an application of
collateral estoppel here; being required to litigate a claim on the merits does not
constitute “prejudice” for collateral estoppel purposes.
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Second, in a similar lawsuit pending in Maryland state court,
GMAC unsuccessfully moved for summary judgment on the plaintiff
dealerships’ claims for breach of contract and breach of implied covenant
of good faith and fair dealing.lﬁ (R. App. A, Bob Smith Automotive
Group, Inc. v. Ally Financial, Inc., No. 20-C-11-007570, 4/30/2012
Memorandum Opinion and Order at 6-10 (Circuit Court, Talbot County,
Maryland) (denying GMAC’s motion for summary judgment on
dealerships’ contract and tort claims, including but not limited to claim for
breach of implied covenant of good faith and fair dealing). In Bob Smith
Automotive Group, as here, GMAC argued that it was entitled to summary
judgment because it “made a simple and independent demand . . . and that
such a demand was authorized by the contracts between the parties.” /d.
at 3. The court rejected this argument, concluding that: (1) whether
GMAC made a simple demand was a question of fact; and (2)the

LTS

relationship among the “faithfully and promptly,” “upon demand,” and
“default™ provisions was ambiguous and that such determination was to be

made by the fact-finder. /d. at5n.3, 9.

16

Citation to this Maryland decision is proper. Although GMAC, in the context of
seeking discretionary review, previously moved to strike this Maryland decision from
Everett Chevrolet’s supplement, it did so by improperly representing to this Court that
Md. Rule 1-104(a) barred its citation. Maryland Rule 1-104(a) applies, however, only to
unpublished decisions of the Maryland Court of Appeals and the Court of Special
Appeals, not the Circuit Courts. See Md. Rule 1-104(a) (“Not authority. An unreported
opinion of the Court of Appeals or Court of Special Appeals is neither precedent within
the rule of stare decisis nor persuasive authority.”).
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Similarly, GMAC’s summary judgment efforts have failed in other
jurisdictions as well. See also, e.g., Weed v. Ally Financial Inc., No. 2:11-
cv-2808, Order, Dkt. #98 91 (E.D. Pa. Feb. 4, 2013) (denying
GMAC/Ally’s Motion for Judgment on the Pleadings (Dkt #60), in which
GMAC sought judgment as a matter of law based on, among other things,
its alleged right to call a demand at any time for any reason).

To the best of undersigned counsel’s knowledge (and GMAC does
not cite any authority to the contrary), a reversal of the trial court’s denial
of GMAC’s summary judgment motion in the present case would result in
this being the only case where, based on identical contract language
(drafted by GMAC), a court concluded that GMAC was entitled to
summary judgment of dismissal as a matter of law.

In any event, because there has been no finding by the trier of fact
that GMAC was acting under a “demand note,” GMAC’s entire argument
that the trial court erred in denying its motion for summary judgment fails.

C. In the Alternative, Even If GMAC Had a Demand Note,

It Did Not in Fact Call a Simple Demand, But Instead
Declared an Alleged Default.

The second false premise of GMAC’s litigation position is the
notion that it called a mere demand. It did not. The reality is that GMAC
never issued a simple demand for repayment, as a lender would under a

demand note. Instead, GMAC issued a written notice erroneously
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contending that Everett Chevrolet was in default under its Wholesale
Security Agreements for an alleged “failure to pay GMAC $206,806.18
for vehicles upon their sale or lease.” (R. Ex. 83.) GMAC used that
manufactured default as an excuse for demanding immediate payment of
$6,367,294.89. (Id.) Because GMAC used Everett Chevrolet’s purported
default as the basis for its so-called “demand,” GMAC is estopped from
relying upon a new after-the-fact theory to obtain summary judgment on
Everett Chevrolet’s counterclaims.

Specifically, GMAC is estopped from claiming it had the right to
call a demand, at any time for any reason, because on December 19, 2008,
GMAC actually claimed the following:

You are hereby notified that Everett Chevrolet, Inc.

(“Dealership”) is in default under its wholesale financing

agreement with GMAC for failure to pay GMAC
$206,806.18 for vehicles upon their sale or lease.

As a result, GMAC hereby demands that the Dealership
immediately remit payment of all amounts owed to GMAC
under its wholesale credit line . . . .

(R. Ex. 83 (emphasis added.))

If the funds GMAC advanced under the parties’ agreements were
payable on demand for no reason at all, as GMAC now contends, then
GMAC could have demanded payment without having to manufacture and
identify an alleged default in its letter to Everett Chevrolet. It did not.

GMAC’s own conduct (i.e., hanging its hat on default) is inconsistent with
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its argument that it could demand repayment absent default (i.e., for any
reason at any time). In sum, principles of estoppel bar GMAC from
asserting that it called a simple demand, when, in actuality, it declared an
alleged default."”

On this very issue, in Bob Smith Automotive Group, the Maryland
court found that “[a]t best... there remains an issue of material fact
surrounding whether [GMAC’s] letters were notices of default or demands
for immediate payment.” (R. App. A, Memorandum and Order at 5 n.3.)

At best, the same issue of material fact exists here, requiring the

affirmance of the trial court’s decision.

17" Some courts refer to this application of estoppel as the “mend the hold” doctrine.

See Robert H. Sitkoff, “Mend the Hold” and Erie, 65 U. Chi. L. Rev. 1059, 1062 (1998);
Chevrolet Motor Co. v. Gladding, 42 F.2d 440, 445 (4th Cir. 1930); Blunt v. Wentland,
250 lowa 607, 615 (1959) (“Having elected to repudiate, the appellant was not entitled
afterwards to mend his hold by insisting that, if he had not repudiated the contract, the
purchaser would not instantly have been able to produce the required cash payment. That
a party who has one ground of objection cannot afterwards mend his hold and select
another, which might have been obviated, had it been insisted upon, is well settled.”);
Corporation De Mercadeo Agricola v. Mellon Bank Int'l, 608 F.2d 43, 48-49 (2d Cir.
1979) (holding that, under New York law, “when a bank offers one reason for refusing a
draft on a letter of credit, and that reason is later refuted, it cannot at trial point to an
entirely different reason for sustaining the refusal”); Life Care Centers of Am., Inc. v.
Charles Town Assocs. L.P., 79 F.3d 496, 509 (6th Cir. 1996) (applying Tennessee law)
(affirming trial court’s ruling precluding defendants from justifying their conduct
retroactively on ground different from one proffered at time of decision to terminate
underlying contract); Bank of Taiwan, Ltd. v. Union Nat'l Bank of Philadelphia, 1 F.2d
65, 66 (3d Cir. 1924) (applying New York and Pennsylvania law) (“By formally placing
its refusal to pay on one ground, the defendant must be held to have waived all others.
That plaintiff was not a bona fide holder for value was not mentioned in connection with
the ground on which defendant refused to pay.”).
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IV. THE TRIAL COURT’S DECISION DOES NOT RUN
AFOUL OF BADGETT.

On pages 17-18 of its Brief, GMAC argues that the trial court’s
denial of summary judgment was improper under Badgett v. Security
State Bank, 116 Wn.2d 563, 807 P.2d 356 (1991)."® GMAC’s reliance
on Badgett is also misplaced.

By way of brief background, in Badgett, the plaintiffs sought to
recover damages from their former lender for its refusal to restructure their
agricultural loans. Id. at 565. On appeal, the Washington Supreme Court
reinstated the trial court’s dismissal of the damages claims, reciting black-
letter principles governing the duty of good faith and fair dealing, as
follows:

There is in every contract an implied duty of good faith and

fair dealing. This duty obligates the parties to cooperate

with each other so that each may obtain the full benefit of

performance. . . . However, the duty of good faith does not

extend to obligate a party to accept a material change in the

terms of its contract.... Nor does it inject substantive

terms into the parties’ contract. Rather, it requires only that

the parties perform in good faith the obligations imposed

by their agreement.... Thus, the duty arises only in
connection with terms agreed to by the parties.

Id. at 569 (citations and internal quotation marks omitted). The Court
went on to conclude that the defendant lender did not have a common law

duty of good faith while attempting to restructure its loan agreement with

8 As was the case below, GMAC does not make clear to which counterclaims and

affirmative defenses this argument applies.
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the plaintiff borrowers because there was no contract term creating a duty
to restructure such agreement. Id. at 570.

Here, Badgett presents no bar to Everett Chevrolet’s claim that
GMAC breached the duty of good faith when it manufactured a default on
the part of Everett Chevrolet, demanded full repayment based on that
alleged default, and otherwise engaged in a campaign designed to strip the
dealership of working capital. That is, GMAC’s conduct of which Everett
Chevrolet complains stems directly from the rights and obligations
expressly stated in the WSA and RLCA (i.e., the circumstances under
which a default may properly be declared and the circumstances under
which a default, left uncured, can lead to a demand). (See, e.g., App. H,
Everett Chevrolet’s Answer at 10 49 24, 26-27.) In other words, unlike
the plaintiffs’ claims in Badgett, Everett Chevrolet’s bad faith claims do
not attempt to create or otherwise depend on a duty not found in the
parties’ agreements. Instead, Everett Chevrolet alleges that GMAC
engaged in bad faith in its performance of those agreements. See Badgett,
116 Wn.2d at 569 (the duty of good faith “requires only that the parties
perform in good faith the obligations imposed by their agreement”).
Specifically, Everett Chevrolet alleges that GMAC breached the
“faithfully and promptly” provisions of the WSA by wrongfully calling a

default based on an purported failure to pay “upon sale or lease of the
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vehicles” (R. Ex. 83) when, in fact, Everett Chevrolet had been “faithfully
and promptly” remitting sales proceeds to GMAC as required by the terms
of the contract. GMAC had a duty of good faith to abide by the “faithfully
and promptly” payment terms of the WSA, which are an integral part of
the WSA and the entire floor plan financing arrangement.
Accordingly, the trial court properly denied GMAC’s motion for
summary judgment on Everett Chevrolet’s bad faith claims.
V. GMAC’S ARGUMENT REGARDING THE TRIAL
COURT’S FACTUAL INFERENCES REGARDING ITS
INVOLVEMENT IN EVERETT CHEVROLET’S

“MANAGEMENT AND OPERATIONS” IS A RED
HERRING.

On pages 22-25 of its Brief, GMAC complains at length about
the trial court’s factual inferences regarding GMAC’s activities in
Everett Chevrolet’s management and operations (App. B 56:4-7).
Specifically, GMAC argues: “Claims that a commercial lender
improperly interfered with a borrower’s management or operations
require more than a showing that the lender acted to protect its loan:
the lender must act to the control the day-to-day management of the
borrower.” (GMAC’s Brief at 23 (citing FAMM Steel, Inc. v.
Sovereign Bank, 571 F.3d 93, 103 (1* Cir. 2009)). This argument is

flawed for at least two reasons.
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First, GMAC is making an argument directed to a fiduciary
duty claim, which has not been asserted here. That is, the principle
GMAC cites, and the decision on which GMAC relies for that
principle, FAMM Steel, 571 F.3d 93, involve a borrower’s claim that it
had a fiduciary relationship with its lender. The “control” principles
GMAC cites from that case related to FAMM Steel’s burden under
Massachusetts law to prove it had a fiduciary relationship with its
lender. Here, however, Everett Chevrolet has not asserted a breach of
fiduciary duty claim against GMAC and, therefore, FAMM Steel and
GMAC’s corresponding argument are inapposite.

Second, a review of the hearing transcript in which the trial
court shared its reasoning reveals that its recitation of the so-called
management-and operations-related factual inferences it drew in favor
of Everett Chevrolet, as the non-moving party, supported its ultimate
conclusion, for summary judgment purposes, that “GMAC injected
itself into the day-to-day management of ECI and then managed it
into a default position, then GMAC made its demand. It is this
Court’s view those efforts, at least for purposes of summary judgment,
show disputed material facts with regard to GMAC’s actions under the
wholesale security agreement. These acts, if true as construed,

indicated a violation of statutory covenant of good faith and fair
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dealing, because it is obviously unfair to manage an owner’s business
in favor of the manager to the owner’s detriment. . . .” App. B 56:4-15
(emphasis added). The trial court’s point here appears to be that there
were sufficient disputed material facts to demonstrate that GMAC’s
conduct drove Everett Chevrolet into the alleged default that GMAC
claimed, in the relevant notice letter, to form the basis for its demand.

In sum, GMAC fails to demonstrate any error with regard to
these factual inferences drawn by the trial court.

V.  GMAC’S REQUEST FOR A DIFFERENT JUDGE ON
REMAND SHOULD BE DENIED.

Finally, GMAC requests that the Court remand this case to a
different trial judge. (GMAC’s Brief at 25.) Because GMAC has failed to
demonstrate actual or perceived bias, its request should be denied.

At the outset, it is worth highlighting a few legal principles
governing GMAC’s unusual request. “There is a presumption that a trial
judge properly discharged his/her official duties without bias or prejudice.
The party seeking to overcome that presumption must provide specific
facts establishing bias.” In re Pers. Restraint of Davis, 152 Wn.2d 647,
692, 101 P.3d 1 (2004) (“[A] trial court is presumed to perform its
functions without bias. . . . The appearance of fairness doctrine is violated

only when a reasonably prudent and disinterested observer would
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conclude that the parties did not obtain a fair, impartial, and neutral
hearing.” State v. Kipp, 171 Wn. App. 14, 34-35, 286 P.3d 68 (2012)
(citation omitted). Moreover, “[i]t has long been regarded as normal and
proper for a judge to sit in the same case upon its remand, and to sit in
successive trials involving the same defendant.” Liteky v. United States,
510 U.S. 540, 551 (1994); see also McSherry v. City of Long Beach, 423
F.3d 1015, 1023 (9th Cir. 2005) (considerations of judicial economy
counsels in favor of same judge presiding on remand).

First, GMAC’s request for a new trial judge should be denied
because, to the best of Respondents’ current counsel’s knowledge, GMAC
“never sought to disqualify the trial court judge nor asked [him] to recuse
[himself].” Magaria v. Hyundai Motor America, 141 Wn. App. 495, 523-
24, 170 P.3d 1165 (2007), rev'd on other grounds, 167 Wn.2d 570, 220
P.3d 191 (2009). Just as this Court in Magaiia rejected a party’s similar
request for a different trial judge on remand, finding it “prudent to allow
the trial court to consider [that party’s] arguments in the first instance on
remand,” Magaria, 141 Wn. App. at 523-24, this Court should deny
GMAC'’s request on appeal for a reassignment.

Second, GMAC, as the complaining party, has not satisfied its
burden to “submit proof of actual or perceived bias to support an

appearance of partiality claim.” Magaria, 141 Wn. App. at 523. Without
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any citation to the record, GMAC first claims bias by merely relying on
Judge Lucas’s alleged “refusal to apply Allied and Badgett.” (GMAC’s
Brief at 25.) GMAC’s argument can quickly be disposed of because it is
well-settled that simply deciding a matter against a party is not evidence of
judicial bias. See, e.g., Liteky, 510 U.S. at 555 (“[J]udicial rulings alone
almost never constitute a valid basis for a bias or partiality motion.”);
State v. Kipp, 171 Wn. App. 14, 34-35, 286 P.3d 68 (2012) (no bias found
based on unfavorable legal rulings); Gold Creek N. Ltd. P’ship v. Gold
Creek Umbrella Ass’n, 143 Wn. App. 191, 206, 177 P.3d 201 (2008)
(same); In re Pers. Restraint of Davis, 152 Wn.2d at 692 (“Judicial rulings
alone almost never constitute a valid showing of bias.”); State v. Scott, No.
41895-9-11, 2012 Wn. App. LEXIS 1875, at *12 (Wn. App. Aug. 9, 2012)
(“an error in applying the law is not evidence of judicial bias™); see also
McSherry, 423 F.3d at 1025 (denying request for reassignment of case on
remand where trial court improperly granted judgment as matter of law
prior to presentation of evidence). Accordingly, based on these well-
settled principles, even if Judge Lucas had erred in his treatment of Allied
and Badgett, such rulings would not be evidence of judicial bias.

For its only other so-called “proof of actual or perceived bias,”
GMAC next claims that Judge Lucas “has, on two separate occasions,

invented theories of liability, neither of which were [sic] advanced by EC,
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in order to deny GMAC relief.” (GMAC’s Brief at 25.) In support of this
argument, GMAC does not bother to provide any record citations, nor
does it provide any explanation as to what theories of liability to which it
is referring. It is not the obligation of this Court or Everett Chevrolet to
divine what GMAC is attempting to argue. In the absence of meaningful
briefing and record citations on this issue, GMAC’s argument should be
rejected.

Third, GMAC’s sole citation to the record in support of its recusal
argument is to the following statement made by Judge Lucas at the
conclusion of the summary judgment hearing: “[S]o that’s the way I see it.
And I've seen it that way for a while.” (GMAC’s Brief at 27.) Even if
GMAC had explained in its Brief the context in which the trial court’s
statement was made, such statement is hardly the type of “proof of actual
or perceived bias™ required to support an assignment to a different trial
judge on remand. On the issue of judicial remarks, the U.S. Supreme
Court has opined that “judicial remarks during the course of a trial that are
critical or disapproving of, or even hostile to, counsel, the parties, or their
cases, ordinarily do not support a bias or partiality challenge. They may
do so if they reveal an opinion that derives from an extrajudicial source;
and they will do so if they reveal such a high degree of favoritism or

antagonism as to make fair judgment impossible.” Liteky, 510 U.S. at 555
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(emphasis in original). Neither possible exception applies to Judge
Lucas’s unremarkable statement relied on by GMAC here.

Moreover, GMAC’s reliance on the authorities it cites is entirely
misplaced. (GMAC’s Brief at 26.) Incredibly, GMAC asserts that the
instant case is “materially similar” to a sexual abuse case, Saldivar v.
Momah, No. 34891-8-I1, 2008 Wn. App. LEXIS 2116, at *4 (2008), in
which this Court ordered reassignment to a different trial judge.
(GMAC’s Brief at 26.) In ordering reassignment, however, this Court
expressly stated that “[t]he record contains unusual circumstances
warranting remand for trial before a different trial judge.” Id. at *4. Such
circumstances included the trial judge: repeatedly stating her belief that
the plaintiff had committed perjury; accusing the plaintiff’s attorney of
suborning such alleged perjury; and prejudging the credibility of
plaintiff’s witnesses whom she excluded and stating her belief that such
testimony would be false. Id. at *5. Thus, contrary to GMAC’s assertion,
the circumstances of Saldivar are hardly “materially similar” to the

conduct about which GMAC only vaguely complains here. '

¥ GMAC’s reliance on McSherry, 423 F.3d 1015, is curious at best, because in

that case, the court denied a request for reassignment. (See GMAC’s Brief at 26.) And
the other case relied upon by GMAC, In re Custody of R., 88 Wn. App. 746, 947 P.2d
745 (1997), was superseded by statute.
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Here, there is simply no evidence of actual or perceived bias on the
part of Judge Lucas. To the contrary, Judge Lucas treated the parties with
fairness and respect. Both sides have “won some and lost some.”” And
recently, on January 16, 2013, Judge Lucas granted — over Everett
Chevrolet’s objection — GMAC’s motion for disbursement of funds from
the court registry in a sister proceeding, General Motors LLC v. Everett
Chevrolet, Inc., No. 10-2-05222-2. (R. App. D, Order Granting Ally
Financial Inc.’s Motion for Disbursement of Funds from Court Registry at
2)

Finally, taken to its logical conclusion, GMAC’s argument would
require the assignment to a different trial judge on remand in every appeal
where this Court concludes that the trial court erred. The well-settled
principles discussed herein cannot be extended so far.

In sum, GMAC’s failure to raise the recusal issue in the proceeding
below, as well as its lack of citation and/or meaningful analysis in its
Brief, demonstrate the lack of merit in GMAC’s request for a new judge

onremand. GMAC’s request for a new trial judge should be denied.

2 Notably, on December 6, 2011, following an earlier appeal, GMAC took “no

position” on Everett Chevrolet’s motion for pre-assignment to Judge Lucas. (R. App. C,
Ally’s Response to Defendant Everett Chevrolet’s Motion for Pre-Assignment and
Transfer to Judge Lucas.) That GMAC had no objection to Judge Lucas as of December
2011 highlights the fact that GMAC simply does not like Judge Lucas’s summary
judgment opinion rendered one month later.
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VII. GMAC MISCHARACTERIZES THE TRIAL COURT’S
DISCUSSION OF THE FLEET SALES (DPP) AMENDMENT
TO THE WSA

On page 18 ef seq. of its Brief, GMAC argues that the trial court
invented a never-argued breach of contract theory, identifying a provision
in the Fleet Sales (DPP) Amendment that Everett Chevrolet never pled or
argued as a basis for its bad faith claim. GMAC mischaracterizes,
however, the trial court's factual inferences and reasoning.

What the trial court actually did was review the transcript of the
three week hearing that GMAC submitted in support of its summary
judgment motion, and identified a number of practices in which GMAC
engaged in bad faith in performance of its own obligations. Specifically,
the trial court made the following factual inferences regarding GMAC’s
practices, resolving any doubts in favor of the non-movant, Everett
Chevrolet. First, GMAC implemented an arbitrary three-day rule
pursuant to which it “required” payment following the sale of a vehicle,
which was “used to limit working capital [w]hen the business most needs
flexibility” and which was not uniform among dealers. (App. B at 53:8-
54:3.) Second, GMAC conducted daily audits in a manner that interfered
with Everett Chevrolet's employees’ performance and ability to make
sales. (Id. at 54:4-20.) Third, GMAC’s simultaneous demands on the

open account and payment of all credit lines within days of each other,
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which, the court inferred, was intended to stop an investment from Motors
Holding. (/d. at 54-55:6.)

As the trial court explained, it understood GMAC’s argument
(made during the earlier proceedings and rehashed in its motion for
summary judgment) to be that the related financing and security
agreements gave GMAC the authority to do more than merely finance
Everett Chevrolet, those agreements permitted GMAC to take the actions
complained of.*! (The DPP amendment to the WSA states that “GMAC
may take such actions as it deems appropriate to ensure and enforce
compliance with this Agreement...” (R. Ex. 7).)

The court went on to conclude that the bad faith acts identified
above were not permitted by related financing and security agreements,
including the Fleet Sales (DPP) amendment. Thereafter, the court found
that “[t]hese inferences in favor of [Everett Chevrolet] show that GMAC
injected itself into the day-to-day management of [Everett Chevrolet] and
then managed it into a default position, then GMAC made its demand.”
(Id. at 56:4-7.) Nowhere does the trial court state that Paragraph 8 of the

DPP, which it quotes on page 50 (App. B) is the contract provision that

?* Among other things, the record of that hearing shows that GMAC took the
position that the “relevant contract terms” are found in the related financing agreements,
taken as a whole: the WSA, the amendments thereto (including the DPP amendment), the
Security Agreement and the Revolving Credit Agreement. (RP Vol. XV at 36:8-11, 37:2-
25.) In closing, GMAC argued that it did not act in bad faith because these agreements
authorized GMAC to undertake the actions complained of. (RP Vol. XV at 35-68.)
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provides the basis for Everett Chevrolet's breach of contract claim.
(Indeed, the provision that ultimately provides the basis for Everett
Chevrolet’s breach of contract claim is the “faithfully and promptly”
clause explained above in Point IV and in the Counter-Statement of Facts.)
Thus, although GMAC now contends that the trial court concocted
some unarticulated theory to arrive at a preferred result, an honest review
of the hearing transcript does not support GMAC’s argument. Instead, the
transcript reveals that the trial court, in its from-the-bench explanation of
its ruling, concluded that GMAC was not entitled as a matter of law to
judgment on Everett Chevrolet’s bad faith claims.
VIII. GMAC HAS ABANDONED ITS ARGUMENT THAT IT IS
ENTITLED TO SUMMARY JUDGMENT ON EVERETT

CHEVROLET’S CALIMS FOR TORTIOUS
INTERFERENCE.

Finally, GMAC evidently does not seek appellate review of the
trial court’s order insofar as it denied GMAC’s motion for summary
judgment with respect to Everett Chevrolet’s tortious interference claim.
Accordingly, GMAC has abandoned and/or waived any such argument,
and the trial court’s order with respect to Everett Chevrolet’s tortious

interference claim must stand.
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CONCLUSION

For the foregoing reasons, Everett Chevrolet respectfully submits
that the trial court’s order denying GMAC’s Motion for Summary
Judgment to Dismiss Everett Chevrolet Inc.’s Bad Faith Claims must be
affirmed and the case remanded for further proceedings.

¥
Dated this 1 day of April, 2013.

GRAHAM & DUNN PC

Jeffrdy A. Beaver, WSBA# 16091
Email: jbeaver@grahamdunn.com

Ellen R. Werther, Esq.
RESSLER & RESSLER
48 Wall Street

New York, NY 10005
(Admitted Pro Hac Vice)

Ingrid L. Moll, Esq.
MOTLEY RICE LLC

20 Church Street, 17" Floor
Hartford, CT 06103
(Admitted Pro Hac Vice)

Attorneys for Everett Chevrolet, Inc.
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APPENDIX INDEX

R. App. A | Bob Smith Automotive Group, Inc. v. Ally Financial, Inc.,
No. 20-C-11-007570, 4/30/2012 Memorandum Opinion and
Order at 6-10 (Circuit Court, Talbot County, Maryland)

R. App. B | Declaration of Jeffrey Beaver in Opposition to GMAC’s
Motion for Summary Judgment, including all Exhibits
thereto

R. App. C | Ally’s Response to Everett Chevrolet’s Motion for Pre-
Assignment and Transfer to Judge Lucas, dated December
6,2011

R. App. D | Order, dated January 16, 2013, granting GMAC’s motion
for disbursement of funds from the court registry in General
Motors LLC v. Everett Chevrolet, No. 10-2-05222-2

R. App. E | 65 U. Chi. L. Rev. (1998)

R. App. F Maryland Rule 1-104(a)

R.Ex.78 | Letter to GMAC, dated December 15, 2008

R. Ex. 83 Notice of Default and Demand for Payment, dated
December 19, 2008

R.Ex.87 | GMAC Policy 3510-3b Assignment of Open Account
(UsS.)

R. Ex. 91 GMAC Wholesale Audit of October 24 through October 27,

2008, and accompanying GMAC letter of November 19,
2008
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true, correct and complete copy of
the foregoing document to be served by the method indicated below, and

addressed to each of the following parties:

John E. Glowney U.S. Mail

STOEL RIVES LLP X | Hand Delivered

600 University Street, Suite 3600 Overnight Mail

Seattle, WA 98101 Facsimile

jeglowney(@stoel.com X | Transmission

Attorneys for GMAC, n/k/a Ally Financial, Email

Inc.

Eleanor M. Roman, Admitted Pro Hac Vice X | U.S. Mail

Donald H. Cram, Admitted Pro Hac Vice Hand Delivered

Duane M. Geck, Admitted Pro Hac Vice Overnight Mail

SEVERSON & WERSON Facsimile

A Professional Corporation X | Transmission

One Embarcadero Center, Suite 2600 Email

San Francisco, CA 94111

emr{@severson.com

dhc@severson.com

dmg@severson.com

Co-Counsel for GMAC, n/k/a Ally

Financial, Inc.

Ingrid L. Moll, Admitted Pro Hac Vice X | U.S. Mail

MOTLEY RICE LLC Hand Delivered

20 Church St., 17" Floor Overnight Mail

Hartford, CT 06103 Facsimile

imoll@motleyrice.com X | Transmission
Email

Ellen R. Werther, Admitted Pro Hac Vice X | U.S. Mail

RESSLER & RESSLER Hand Delivered

48 Wall Street Overnight Mail

New York, NY 1005 Facsimile

ewerther(@resslerlaw.com X | Transmission
Email

¥
Dated this A7 day of April, 2013.

\Sewae> (2>

Susan Allan, Legal Assistant
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SUPERIOR COURT OF WASHINGTON

FOR SNOHOMISH COUNTY
GMAC, a Delaware corporation, ) No. 08-2-10683-5
)
Plaintiff, ) DECLARATION OF JEFFREY BEAVER IN
) OPPOSITION TO GMAC'S MOTION FOR
Vs. ) SUMMARY JUDGMENT
)
EVERETT CHEVROLET, INC., a Delaware )
corporation; and JOHN REGGANS and JANE )
DOE REGGANS and their marital community, )
)
Defendants. )

1, Jeffrey Beaver, hereby declare and state as follows:
1. I am one of the attorneys representing Defendants in this matter. I am over the

age of 18 years, make this declaration based on personal knowledge and am otherwise competent

to testify.
2. Appended hereto as Exhibit 1 is a true and correct copy of the Declaration of John
Reggans in Support of Defendants’ Response in Opposition to Temporary Restraining Order and

Motion to Dismiss filed in this case on January 12, 2009.

3. Appended hereto as Exhibit 2 is a true and correct copy of the Declaration of John
Reggans in Support of Motion to Hold Plaintiff in Contempt for Violation of Restraining Order
and Motion to Modify Restraining Order filed in this case on February 4, 2009.

DECLARATION OF JEFFREY BEAVER GRAHAM & DUNN rc
IN OPPOSITION TO GMAC'S MOTION Pier 70, 2801 Alaskan Way ~ Suite 300
FOR SUMMARY JUDGMENT -- | Seattle, Washington 98121-1128

(206) 624-8300/ Fax: (206) 340-9599
m43949-1676117.doc

CP78



f—

= - I =AY, S S .

P
-2

(o I o5 T o= N = I~ e e e e
(= N N T o e — N = D - . ST~ A ML . S " S

4. Appended hereto as Exhibit 3 is a true and correct copy of the Declaration of

Johnn Reggans in Support of Defendants’ Response in Opposition to Plaintiff’s Motion to
Resolve Defendants’ Assertions that GMAC has Violated Temporary Restraining Order.

5. Appended hereto as Exhibit 4 is a true and correct copy of the Declaration of John
B. Reggans III in opposition to Debtors’ Motion for Rejection of Executory Contract and
unexpired Leases With Dealer Everett Chevrolet, Inc. filed in General Motors Corporation’s
bankruptcy case, U.S. Bankruptcy Court Southern District of New York, Cause No. 09050026

(REG).

6. Appended hereto as Exhibit 5 is a true and correct copy of the Verbatim Report of

Proceedings in this case of Judge Eric Z. Lucas’ decision of April 10, 2009.
I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct. L
EXECUTED at Seattle, Washington this lst an of December, 2011

e o

Jeffrey Bea
I
DECLARATION OF JEFFREY BEAVER GRAHAM & DUNN rc
IN OPPOSITION TO GMAC'S MOTION mﬁ:.% 23% Alaskan Way ~ Suite 300
FOR SUMMARY JUDGMENT -- 2 06 55'4-3;50/ thm @%86;2;1 4&1925%9

m43949-1676117.doc
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY
GMAC, a Delaware Corporation, No. 08-2-10683-5
Plaintiff, DECLARATION OF JOHN REGGANS IN
SUPPORT OF DEFENDANTS’
Vs, RESPONSE IN OPPOSITION TO
TEMPORARY RESTRAINING ORDER
EVERETT CHEVROLET, INC., a AND MOTION TO DISMISS

Delaware Corporation; and JOHN
REGGANS and JANE DOE REGGANS
and their marital community,

Defendants.

1, John Reggans, declare as follows:

1 [ make this Declaration of my personal knowledge. I am the President of
Everett Chevrolet-Geo, Inc. (hereinafier referred to as “Everett Chevrolet™). Everett
Chevrolet operates as a Chevrolet franchised dealership at 7300 Evergreen Way,
Everett, WA 98203.

2. From 1996 through 2007, Everett Chevrolet has achieved excellent
results from the sale of new vehicles, used vehicles, service and parts sales and has been
a very profitable business entity (a true and correct copy of a statement of the

dealership’s achievements is attached hereto as Exhibit A. Exhibit B attached hereto

DECLARATION OF JOHN REGGANS IN SUPPORT MARSH MUNDORF PRATT SULLIVAN
OF DEFENDANTS’ RESPONSE IN OPPOSITION TO mo: xiCENﬂsEv IEi’-S-C- -
'IMORARY RESTRAINING ORDER AND Sl :” """E“; A ms“‘ ’25
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represents the dealership’s sales performance as of January 2, 2008 for the calendar year
of 2007 ranking the dealership’s performance in comparison to other Chevrolet dealers
in the Seattle zone).

3. On or about December 10, 1996, Everent Chevrolet entered into a
floorplan agreement with General Motors Acceptance Corporation (hereinafter referred
to as “CMAC”).

4. The floorplan agreement provided for the dealer financing of new

vehicles manufactured by General Motors for the purpose of supplying Everett
Chevrolet with new vehicle inventory for retail sales to the public; it also provided for
the dealership to acquire and inventory used vehicles for retail sales to the public.
5; Attached to this Declaration are true and ‘correct copies of the following
documents which in part provide for said whelesale floorplan financing: Exhibit C -
Wholesale Security Agreement, Exhibit D - Amendment to Wholesale Security
Agreement, Exhibit E — Agreement Amending the Wholesale Security Agreement and
Conditionally Authorizing the sale of new floorplan vehicles on a delayed payment
privilege basis.

6. On or about December 5, 2008 employeces of GMAC arrived at the
dealership and demanded payment for 15 specified vehicles which GMAC indicated

had been sold and payment allegedly was due.

7. On or about December S5, 2008 th only 10
vehicles were due for payment to GMAC. GM: GMAC
-was in error and that the dealership’s determinatic due for

pa}whcnt to GMAC by the dealership was correct.
8. During the morning of December 18, 2008 GMAC arrived at the
dealership for the purpose of conducting a floorplan audit and the audit was performed.

DECLARATION OF JOHN REGGANS TN SUPPORT MARSH MUNDORF PRATT SULLTVAN
OF DEFENDANTS’ RESPONSE IN OPFOSITION TO 1650:9":%&“&;5-(1 -
:[‘gwomxvﬁkssmngmc ORDER AND Mit C W h'ms""f
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9. On or about December 18, 2008 av approximately 5:20 P.M. employees
of GMAC demanded payment in the amount of $206,000.00, but the GMAC employees
could not specify or identify any specific vehicle sales that would justify the payment
by the dealership to GMAC in the stated amount. GMAC demanded that payment can
only be submitted in the form of a certified check.

10.  Prior to GMAC making its demand of $206,000.00 on December 18,
2008, the dealership notified GMAC at approximately 5:15 P.M. that Everett
Chevrolet's bank (U.S. Bank of Washington, Everett Branch) had closed due to a snow
storm.

L1.  Everett Chevrolet was unable to submit a certified check 10 GMAC
because Everett Chevrolet’s bank had closed prior 1o GMAC making its demand of
$206,000.00 at approximately 5:20 P.M.

12. I discussed with the GMAC employees the unfair demand for
$206,000.00 which was submitted by GMAC without any documentation or verification
for the bill and GMAC’s employees agreed that their demand was unfair to the
dealership because there was no specific documentation that would justify the payment
of $206,000.00 to GMAC.

13.  On or about December 19, 2008, GMAC employees arrived at the
dealership and notified said dealership that based upon the dealership’s failure to pay
the $206,806.18, GMAC demanded immediate payment of the new and used vehicle
inventory totaling $6,367,294.89. A true and correct copy of the demand letter is
attached hereto and marked Exhibit F.

14.  The actions of GMAC as referred to in this affidavit are believed by
myself to have been committed in bad faith and in breach of the wholesale floorplan and

security agreement.

DECLARATION OF JOHN REGGANS IN SUPPORT MARSH MUNDORF PRATT SULLIVAN
OF DEFENDANTS’ RESPONSE IN OPPOSITION TO . + gc;(mng,;s.c. -

6504 VENUE Surte
_I .EMPORARY‘_RESTRAI'HING ORDER AND MILL CREFX. WA GRM >
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15, The dealership as of December 18, 2008 was functioning as a viable
business entily, generating sales from all departments of the dealership (new car
department, used car department, service department, and parts department).

16.  The temporary restraining order involved in the instant case was served
upon the dealership on January 2, 2009 and has severely damaged the dealership’s
business by its abrupt termination of all sales and revenue generating activity from the
new car department, used car department and parts departient.

17.  GMAC is not legally entitled to possession of the subject inventory or

other assets of the dealership.

18.  The property of the dealership is not wrongfully detained by the

Defendants.

19.  Defendants have not defaulted under the financing agreement between
GMAC and the dealership.

20.  Defendant John Reggans and Jane Doe Reggans (his wife as identified
by the pleadings) are not liable under the Floor Plan Agreement, Security Agreement,
Wholesale Agreement, or any of the agreements mentioned in this litigation to date.

21.  GMAC has demanded payment of the entire new and used vehicle
inventory in the form of a cashier’s check, which is impossible to perform at this time.

22.  None of the dealership employees forcibly ejected GMAC's employees
from the dealership premises.

1 declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Dated this |2 day of January, 2008 at M, Washington

i =
John Reggans )
DECLARATION OF JOHN REGGANS IN SUPPORT MARSH MUNDORF PRATT SULLIVAN
OF DEFENDANTS' RESPONSE IN OPPOSITION TO + McKENZIE, P.S.C.
TEMPORARY RESTRAINING ORDER AND DI DR E R N XE
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EVERETT
CHEVROLET
0l

John B. Reggans I

I have been the dealer principal of Everett Chevrolet since 1996. During this
period of time Everett Chevrolet has achieved some outstanding results.

¢ | bought out Motors Holding investment in 2 years and 9 months
based on a 7 % vear pro-forma

& The dealership performance has eamed us four Profit Enhancement
Program, (PEP) Awards from: General Motors in 1997, 1999, 2004,
and 2006. This award is based on the highest net profit of sales group
for the year.

o [n April 2008 I was elected to serve on the Board of Directors for the
Seaitle Chevrolet (LMA) Local Market Association.

» Black Enterprise Magazine Top 100 Auto Dealers 1] consecutive
vears 1997-2008

¢ Board of Directors GMMDA (General Motors Minority Dealers
Association) Chairman, GMMDA Scholarship Committee 2001-
Preserit

¢ Board of Directors NAMAD (National Association of Minority
Automobile Dealers) 2006-2007

Education; Bachelor of Business Administration
Western Michigan University

Member: NADA (National Automobile Dealer Association)
WSADA (Washington Staie Automobile Dealer Association)
PSADA (Puget Sound Automobile Dealer Association)

7300 EVERGREEN WAY « EVERZIT + WASHINGTON o ¢8203 = PHONE {425} 355-6690

Exhistt A
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WHOLESALE SECURITY AGREEMENT

resat B
'

To: General Motars Accaptance Corporation (GMAC)

In the course of ol butiness, we acquire new and used cars, trucks snd chasyls (“Vehicles") from manutacturers or distributers,
We desire you 1o Finshce the sequitition of such whicles 3nd 10 pay the menufscturers or distributors thirefor.

Wa sgroe upon demassd t pay to GMAC the smount it advances or k obligated 1o sdvance to the manufacturer or dituibator for
sach pohicle with interest £t the rete pér enum designuted by GMAC frns time to time and then in force under the GMAC Wholesar.
Plan.

Wo akea agres that 1o seoure collectively the paymsnt by us of the amounts of all scvances amt obligztions to sdvance made bry
GMAL to the menufacturer, distributor or other sellors, snd the Intorest doe thereon, GMAC iy hereby granted a securhty intarest In the
hiclst snd tha protseds of sale tharea! [“Collgtrai™) at more fully dakcribed hecein.

The collstaral subject 10 this Wholesslo Ssaurity Apriement i nw verhlclet held for cale or leass and used vehicles scouired from
manufacturers or disiributors and hedd for sals or lease, snd & vehicles of like kinds or types now owned nr herestter sequired from
manyfscturers, cittributons ot sellers by way of replaorment, substitution, addition or otherwlse, and oll additiont and sobessivns theseto
and el pr iv of such vehickes, including insurance proceeds,

Our possesiion af the vehiclet shell be for the puipose of storing andd «xhiblting teme for retail sale in the reguler course of
butines, We shali keep the vehicies brand new and we chall not ute tham Nllegwity, improperly or for hire, GMAC shall 31 il times have
tha right of sccens % and inspection of the vehiclas and the right to examine our books and records parteining to the wehicler,

We sgree to keep the vehicles free of all wxes, llens and encumbranses, &nd any um of money that mey be pald by BMAC In
tottase of dicherye thareo! shalt be pald 10 GMAC on demand »t an sdditional pert of tha obligation sscured heteunder, We shadl not
morigegs, pladga or kon the vehiclos and shall not transfer or olherwin: dispose of them excapt & nasct herelnadiat more particularty
provided. We thall In fivor of GMAC any form of document which may be requirad for the smourtt svanced 10 the
manutactuest, distributor or selier, snd shall execute ruch sdditions! documents a3 GMAC may :t any 1ime request in order to conthrm o
perfact tite o1 seourity in the yehicles, Exvoution by us of any i t for tha n1 pdvancad shall be deemed evidence of our
obligation and not peyment therelar, We suthorize GMAL or any of Its oificers or employés or sgants 16 execite such documents in our
biehalf ahd to supply sy omitted information and cOmect petant erront in any document executed by ui.

Wo understand thet wo may sell and le2so the vehicles 1 retzil in U ordinery courso of business, We further agres thet as vach
vehicle s sold, or lexsed, we will, faithfully and promptiy remii 1o you thw smount you advanced or have becore obligated to advance on
our behslf (0 the manscturer, distributor or arller, with interast at the detignatad ratu por annUm than in etfect LNddr the GMAC
Wholecsls Mlen, Tha CMAC Wholessle Plan s hareby incorparsétd by refercnee,

BMAC’s mcutity imtarest in the vehicies shall sttach 1o the full axrent provided or permitted by law to the proceads, in whatevsr
totm, of ony retail ssde or lease thecof by us until such procends are acoountsd for o2 rfonaseld, and o the prodesds of any other
detposition of smid wehid es or sy pen themot

In the evem we dafzult in payment under and sccording 10 This sgreement, ot in dua parfor mance or compiienes with any of the
terms and conditions hereof, or in the event of 1 prockeding In bonkruptey, intolvency of receivership instituted by or against us or our
property, of In the evem that GMAC deems ltself insecure of sald wehicler are in danger of miuse, Joss, ssirure of confiseation, GMAC
may taks immedinte possayion of mld vehicles, without demend or further notice tnd without legel process; for the purpdss snd In
furthersnce thereof, we shall, if GMAC 15 requests, sssemble taid vehizles and make thom eviilabie to GMAC 3t § reasonabile comventent
pice devighatrd by ft, snd GMAC shell have the right, and wi hereby suthorice snd smpowsr GMAG, to sntr upon thi premises,
whetever Mid vehities mey be and remove tani, Wo shall pay all expens#t and reimburse GMAC for any expentihiorss, including
ressonable sttomey’s fees and legol experses, in connection with GMAC"s exardise of eny of its rights snd remaches under Thit agrsament.

In the svent of repossension of the vehitles by GMAC, then the rights snd remadics applicable under the Unitorm Commerdiat
Code wrall spply.

Aoy provision bereof prohibited by law shall be inetfactive to the extsm of such pronftitlon without invallidating the ramalning
provisions hereof,

TN WITNESS WHEREQF, aach of the pritiss has caused this Agrestnent 1o be mxecvied by 113 duly suthorized representstive this
{ 2 day of }) (4 19

X : & M-MD:D Evaratt Chevrolat:Ces, inc,
Y T i
i UPre.:‘. dent

.

DA
mha’z;\.m LE--3
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This agrgemont. affective he data sal tortl: Delow, amends the Wholesals Sscurity Agrasment deted

< , 19 sxecuted by and betwean the undersigned dester (“Desln”) and Geénersl Riotors
Accepiance Corporation ("GMAC"), snd any othar smendmert therets [the “Wholesale EOI:t,II‘itI'f Agresmam |,
RECITALS

Wheraas, pursusnt to the terms and conditions of ths Wholesslé Securily Agraemant, GNAC has agresd 1o
finante the purchase of few and used vehicles which tha Desler acquires from manufacturers and distributors;
and -

Wharess, from time o time Dealer scquires new and used veliicles from orther sefiers, Including, without
frrétetlon, euctiongsrs, deslers, merchems, customers, broksrs, izasing ahd remtpl companies, and athst
suppliers {ths "Sellers”) which vehitler Desktr desires GMAC 10 finance (the “Other Vehiclas®).

Wherens, GMAC is willing 10 finance Dealer’s acquisition of the “Othier Vehickes”, pursuant to thy terms snd
~onditions of e Wholssale Security Agreement ond thiz amendment thersto.

AGREEMENT
Now THEREEQRE, In considerstion vl the premises. Desler end GMAC agree as follows:

11 The Wnolesole Security Aareement is hereby amendod 50 thal the word “vehicles™ as used throughnut the
Wholccele Secirity Agresment, shell -« in additicn to the description conzeined tharsin - mean and include
oll Othor Vehickes which GMAC clecrs to finence for Dsalar from tiow 1o tme (the “Other Venicle
Advancet”|.

2) Upon reausst frum GMAC, Doaler shal provide It with satisfactory ovidance of the idertity, ownership,
vulug, source, stetus, and nther Information conceming the Other Vehickes In connection with Other Vehicle
Advancss, Induding completion of the GMAC Flnor Plan Advice Form IGMAC 178-1).

2) GMAC msy debver the procesds lrom Other Yehicle Advances directly 10 Desier ar Sellera.

4) For of intemts oned purposad, the Wholasale Security Agresment remainge in jull force and affsct, including,
without limitstion, the

&) Dsaler agrees upon demand to pay to GMAC the amount it adysnces or Is obligatrd 10 advance for each
ot the Other Vehicles gt 3 rate of imorest par atvurn designated by GMAC from Hme to timy and then in
fores; and :

i Any and all credit linee provided by GMAC 10 Dasler are exprecsty subject to the written tecrns pf the
Whalesale Seourtty Agresmem, Including this emendment, and wre disoretionary in that they mey ba
medifisd, suspanded or terminated a1 GMAC's slection; and

¢} To further secure all of the obligations which Dealsr how o1 hereafter awes to GMAC pursusnt ro dw
Whateasle SBecurty Agreemant, Dealer grants 10 GMAC e security nterest by each of the Other Vehicles
now ownaed of herealter acquirec by Deoler, @nd any #nd all sddiions, replecemants, substitutions and
accessions pertdining thereto, and the prooseds theraof.

. 1N WITNESS WHEREOF, GMAGC and Dealer have causad this agreemsnt to be exsciiied and dedivered by its duly
authorized reprasentatives affective the J0  deyof _fl&C. 19986

Evmett Chevrolet-Geo. Int.

By: i (ﬂ'@!""—“—"‘
Title:  Assistant Treasurer Tite: ?rgﬁcn,-}u

AMAC Form We1TBA
smt
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AGREEMENT AMERDING THE WHOLESALE SECURITY
AGREEMENT AMD CONDITIONALLY AUTHORIZING
THE SALE OF NEW FLOOR PLAN VEHICLES ON A

DELAYED PAYMENT PRIVILEGE BABIS

Thie Agresment i mace and txetutad by &nd botwesn the undersigned cesler (Dasler’] and Genaral Molors Acceptance
Comoration (GMAC" effetive the date sed forth balow

WHEREAS, Desler praviously, or stmuttaneous with the exacUton of this Agsemant, execuled and dutivered to GMAC 3
Whiotesale Securhy Agreement. by which, among othar (hings, (s) GMAC provides wholesale floot pian Binancing of molor
vehicips for Dealer, ant Desler agreac 1 promplly pay ‘o GMAC thia actual ambunt financed, ®9 each such financed motor
vehicts [s soid or lonsed by Dealet (1 “Vehice Amount Finanoed); and (b) GMAC consents to Dewer sefing and keasing such
financed motor vehicizs at relall n the ordinary courso of business (the “Routine Disposition ol Vehicies"): an

WHEREAS, Osglet has roguesied the privilege of delaying peyment of the Vehicle Amount Financed  the mited instances
whero such fimanced motor vehicies are soid by Dealor to 8 purchaser for whom boin Dealer 20d GMAC have agreed lo e
delayed payment parod ( "Deteyed Peyment Priviibge?); enc

WHEREAS, Dealer snd GMAC may have previously axscuted an Agresriert for ihe Delayad Payment Privilage foi New Fioor
Plan Units, which tha pariigs hateby Inlend be superadad by this Agreerner far all such transactions arising on or afier the
affactive daio hereof; and .

WHEREAS, Dealar and GMAC deaire and intenc herdoy o redain, in lufi foree and effect, the valldity, enforcaabilify and relalive
priorily of GMAC's seturily imerest in any and all such financed mator vehicles Be are Soid or leased by Doaier pursuani Lo the
Delayed Payment Privilege, notwithstanding GMAC's priar conwant 1o the Roufine Dispasitior: of Viahicles. unless and vntl
GMAC reanives the Vehids Amount Frnanoad under th terms end conditions as heranaftsr set forth.

NOW, THEREFORE, In conslderation of the premises, the oonvenants herein set forth, anc for other good and valueble
eongidgeration, the suflciancy and receipt of which is hereby scimowladpged, Deslgr end GMAC heraby sgree as lofows, -

1. The sforementionsd Whalssale Securly Agreement and any and al doouments, plans, Instruments cr sgreernents
1 alaling, modifying, subctituling or anendam hereto, executod butwesn Desle and GMAC e haisby amanded In fann and
subatance by lhsening therain the fflowing languape as & ssparate and distndl paragraph:

“Notwithstanding anything conlsined hecein to the contrary, Dealar (1.e., s} agrees thel GMAC's sscurity interest In
any and &R vehicles bold or leased, mars than one Vehicle per individual ransaction, o a custorner. and in which
mulmmmamwwmwms'ﬂmmmmm:nmmmwohzmmywmm
pasls Is not made conternporensous with tha delivery of such Vehiclss by Dealer {the “Oelayed Payment Vehickes™,
ghall reimain In full et and effed In such Delayed Paymant Vehicles gnd shell not ba hed. extinguishad,
released or torminated as a consequince of such sale or eleats unless and Uil the cusiomer Makes paymerT.
therefore directly to GMAC o jointly t0 Dealer and GMAC, Moreover, Dealer ks expressdy prohibltad and shafl nol
neve any exprese, Implied or apparsmt authorlty to sell, isase, franeler or otherwise dispose of any Delayed
Payment Vehloles unless and untll the express wiittan permisalon of GMAC Is kst obtalned, and then such

shd o nsisnce, fimitad 1o the tarme and conditions of gush parmission; It boing
furtier agroed that the terms of ihis h shall nat be aftered, medified, supplamentod, qualfied, walved o
amendet by resson of any agteament (unkesd in wiing exectted by Dea'er and GMAC). or by the course of
periormance, course of daaiing, of usage of irade by Desler and GMAC, of ity of them.

8

2. ATty prevs executec Apreamen 1o the Dsigyed Payment Privibgs for Now Floof,Plan Units betwesn Deaier and
GMAC is supersaded by the terms and conditians of this Agresman for il Delayed Pyment Priviiags trarsact s
ot after the effective date thereaf, . I gy

3. Deaker shali athise GMAC of sach and wnw vanswation in which Dealer requests GMAC to grant Ine
Deiayed Paymen Priviegs, and the period of timg for e Delayod Psyment Privilegs Is being requesied. Such requesi
shall be mage of GMAG i writing &1 on & fom of the type end Kind provided by GMAC from time % tima. GMAC T corsenl, If
any, © the request must be obizined prior to tha sale, leass, transte or oslivery of any vehicles proposed by Dealer 1o he
disposed by the Delayed Payment Priviloge (ihe ‘Delayad Paymant Prvilage Vehinles”),

4, GMIAC's consert to the Denlers raquast for disposition of Dblayad Payment Priviege Vehizies i
and condingent pon the fokcwng addsiona! tame and condtons: T | oue erioes Shall b kuther subjec

(8) GMAC mey, In Its sole and exclusive discretion limit the number of Vehicas, : -
condaions for whioh the Doloyed Paymett Piviiage ks roqussted by Degler, s, amouni outstanding and terms ene

b) GMAT may, in s sole and exclusive disoretion withdram, caneel, or suspand the Detayed Peyment Friviieaa af
anylive and f?r any reason Lpon a lenday edvanca vrillen notics nng immaciotaly if t;ealer |:“:dm£ ';? a.:,'
agreemenl which Dealer has with GMAC; provided, however, that such withdrawal, cancenation or suspension shalt
néx affect the righis, imerests and duties under this Agresmant pror hevedo, .

Exhibit_&_
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'6; Dewer ghall complete, exeoute 1’ detwar to GMAC, immediately upos the del Deleyes Payman! Privioge
\ehicias, 8 form ot the typa and kind provided by GHAC from iimp to lime (he ‘Detvery Sehadue™).

|9) Deater shak immediaely pay GMAC the vahkie Amiunl Financed urn e eantest of () temano by GMAC; or (i}
recelpt of the amount cixe Fom the disposkiva of ssch of the Delaysd Faymenl Priviiegs Vahicles: oc (il the
*Purchasar Pryment Date” set forth on the appicoble Dellvery Schaduis.

(e} Dealer shall obtaln from the person ecquiring the Delayed Payment Privilegs Vahicle 8 duly aulhorizad and executed
roknowietgament from tte Purchaser confiming that 1he tamms of 68k incluss thiy continuation of GRAC's saeurey
Imerest In the Oslayed Payment Priviiege Vehitles The ackrowhedgemen shil be in writind) and on a foma of tho
typs ond kind provided by QMAC from time tw ime, which shall be delivered to GMAC priot to any sale, lsose
vansfer of dafivary of arry Deluyed Paymart Privilegs Viehioke 1o such paracn (he *Acknowdedgemant of Parchaser™).

{f} Tha giant and exerclse of the Delayed Paymen Priviega by Daaler shall in no way extingusah, relesse of lerminale
GMAG's sacurity imerest in the. Dolayed Payment Priviege Vehicies unless and untll the conditions describad in tha
amending paragraph sel forth @ paragrash 1 of this Agreemaent and Bie aforesaid Acknowdadgament of Purchasar
are firet fulliiud, which gha¥ then and thenaster continue in the proceeds thereol.

1. GMAC shall have no duty or obligation 1o examine, review pr coraider the croditworthiness of any proposed cr dciusl
suttornet of Desler for which Dealer GMAC' consent 1o the Dalayed Paymert Privilege &nd any sucn examination.
revew or cunsidaration by GMAS ghid be for Its gole end exciusivie use and pinposes; the Dealer expreesty agroeing whal any
tacalnt of rollance on such informetion from 3MAC would be greluliois end wrveasonsble, respactively.

8. Doaler's obligation lo pay GMAG for the Vehide Amount Financed shall ba absoluie, uncondiional erd primary,
nutwithstanding (a) GMAC conserding to ihe 6 Payeoetd Privilepe; or (b) default In the payment or acquisdion terms by
ne customar of he Dealor for Detyed Payment spe Vehizlos, o that of any of customers surety. qiarator, ca-obiigor or
londer; ur (c) rejection o revoeation of ecceplance of any Delryed Peyment Priviispa Vehicles by suon customer: or (d) the
acceptantd by GMAC of any nsaignment smm&hﬂnotgbmhymm Priviags Vehiclac; provided, however, that
nothing in this paragraph 8 is inlended lo pamit payren{ o GMAC of any more then e greater of () e Verlels Amounts
Financed or (i} the vakus of QMAL's security Intarest in the Delaysd Peyment Priviege Vehicks

7. Upon demand by GMAC, Desier shall provikls GMAC with an assignment of all rigee, lite ang iterast of me Dealer in
and to the BCCOWMS, OOTATACT NighTs, S&% proceeds of ANy Other interest Daader may then of theredile have ln e Delayses
Feyment Privileps Vehicie. Seid agsignment shed ba ‘or the psrpose of sdditicnal securky onfy and shali be on 4 lorm of the
*pe ung kind provided by GMAC frorm ime 10 Ume.

. BMAC may teke such actioms as It depms epproprigie fo assure and enforos compliance with ihis Agreamant,
inctiding requesting, jor audil purposes, verrication from Dealer's custamars the fast of dallvary, pussession, and ambunt, Gale

‘and clroumsiances of paymert of any Delayed Paymenl Privilega Vehides, and the notiicatlon 1o eppropriale parsons of any

seturily interest, essignmont o other claim in the Celayed Payment Priviege Vehicles of GMAC.
n witness whareof e partias hersio eseots IS ag twme___/0 day of (4 .13’_?.{,-

L}

—Exarnts: Chovrelst=lop, \oo

Grweasf/Vigroes Ann{?ﬁmwwm {Dealar's Nams)
By / (‘- By . n‘aﬂluﬁ~*-—-

w NECE  Toed, ke Fresident
(Thie) ¥

{Tds}
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GMAC FINANCIAL SERVICES
5208 Tennyson Patkway, Suite 120
Plano, TX 75024
800-343-4541 Ext. 2050

SENT VIA FEDERAL EXPRESS AND EMATL TO JOHNR@EVCHEV.COM
December 19, 2008

Everelt Chevrolet, Inc.
Mr. Joht Repgans
7300 Evergicen Way
Everett, WA 582035

Re: Everett Chevrolet, Inc.
NOTICE OF DEFAULT
DEMAND FOR PAYMENT
Dear Mr. Reggans:

Y.ou are hereby notificd that Evereft Chevrolet, Inc. (“Dealershi p") is in: -defaull under its wholesale financing
agrecments with GMAC for failure 1 pay GMAC $206,806.18 for vehicles upon their sale or lease.

As'arésult, GMAC heréby demands that the Dealership immediately remit pdynient of all amounts owed to
‘GMAC under its wholesale credit Jine, curreptly in the following amounts:

(A) Principal Amount of Vehicles Financed by GMAC § 5.602,460.32
(Includes the $206,806.18)

(B) Ifterest Charges thiough November 30, 2008 3 26,834.57

(C) Revolving Line of Credil Principal Balance 3 738.000.00

TOTAL AMOUNT DEMANDED 5 6,367.294:89

This demand for payment is made without préjudice to any other amounts now or hereafter owing by the
Dealership to GMAC, including, without limitation, interest accruing from and after the date of this letier, and
obligations arising under the GMAC Wholesale Plan.

If the Pealership fails to make payment as demanded, GMAC may take possession of all Dealership property
in which it has a security interest, mcfudmg, witheut limitation, all of the motor veliicles fipanced by GMAC
for. the Dealerstiip. In this respect, the Dealership may be asked 1o assemble and present for retaking by
GMAC suth collateral. GMAC reserves the ng:t to exercise any other remedy it may have pursuant to law or

Director Commercia.l Lending

Exhibit £
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

Everett. WA 98203,

used vehicle sales transactions:

DECLARATION OF JOUN REGGANS IN SUPPORT OF
MOTION TO HOLD PLAINTIFE IN CONTEMPT FOR
VIOLATION OF RESTRAINING ORDER AND MOTION
TOMODIFY RESTRAINING ORDER - |

EXHIBIT “F”

GMAC, a Delaware Corporation, No. 08-2-10683-5
Plaintiff, DECLARATION OF JOHN REGGANS IN
SUPPORT OF MOTION TO HOLD
vs. PLAINTIFF IN CONTEMPT FOR
VIOLATION OF RESTRAINING ORDER
EVERETT CHEVROLET, INC,, a AND MOTION TO MODIFY
Delaware Corporation; and JOHN RESTRAINING ORDER
REGGANS and JANE DOE REGGANS
and their marital community,
Defendants.
1, John Reggans, declare as follows:
L. I make this Declaration of my personal knowledge. I am the President of

Everett Chevrolet-Geo, Inc., (hereinafter referred to as “Everett Chevrolet”). Everett

Chevrolet operates as a Chevrolet franchised dealership at 7300 Evergreen Way,

2. Prior to December 5, 2008 Everett Chevrolet had consumer financing

arrangements with the following institutions which finance the dealership’s new and

MARSH MUNDORF PRATT SULLIVAN
+ McKENZIE, P.5.C.
16504 9™ AVENUE S.E., SUITE 203
ML CREEK, WA 98012
(425) 7424545  FAX: (425) 7456060

CP 92



10

11

13

14

15

20

21

22

Whidbey Island Bank

Wachovia Dealer Services

Drive Financial Services

Credit Union Direct Lending

BECU _

Alaska USA Federal Credit Union
Washington State Employees Credit Union

3, After December 5, 2008 GMAC issued letters to all of the dealership’s
consumer finance sources instructing them to remit all retail proceeds directly to
GMAC and said instruction remains in effect until the financial institution receives
written noticc from GMAC to the contrary. True and correct copies of these letters are
attached to this Declaration as Exhibits “G”, “H" and “I".

4. Immediately upon the consumer finance sources receiving the subject
letters the finance sowrces ceased accepting any new sales transactions from Everett
Chevrolet and/or retumed unfunded the consumer retail installment contracts which
they had received from the dealership. A true and correct copy of a Jetter from a lender
with this information is attached (o this Declaration as Exhibit *“J*.

S. Everett Chevrolet cannot obtain financing through any of its consumer

finance sources without GMAC withdrawing the letfters referred to as Exhibits “G», “H*

and “T”.
6. GMAC has interfered in the dealership’s ability to sell new and used
motor vehicles by their issuance of said letters referred o as Exhibits “G”, “H” and “I”.
7. Exhibit “B1” altached to this Declaration is a true and correct copy of a

document prepared by Everett Chevrolet which lists sales tax monies, warranty monies,

and 80% of the dealership’s profit which all totals $31,006.42,

DECLARATION OF JOHN REGGANS IN SUPPORT OF MARSH MUNDORF PRATT SULLIVAN
MOTION TO HOLD PLAINTIFF IN CORTEMYT FOR + McKENZIE, P.S.C.
VIOLATION OF RESTRAINING ORDER AND MOTION 16504 9™ AVENUE S.E., SUITE 203

TO MODIFY RESTRAINING ORDER - 2 MiLL CREEK, WA 98012

(425) 7424545  FAX: (425) 7456060
EXHIBIT “F”
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8. The dealership made a request of GMAC for said funds. A true and
correct copy of this request is attached to this Declaration as Exhibit “B2".

9. GMAC refused 10 reimburse thé dealership for the funds which GMAC
has in ifs possession. A {rue and correct copy of GMAC’s reply is atiached to this
Declaration as Exhibit “B3".

10.  Atiached to this Declaration as Exhibit “B4” is a true and correct capy of
four vehicle sales transactions which had been sent by the dealership to Whidbey Island
Bank. As a result of Whidbey Island Bank receiving GMAC’s letter (Exhibit “I™) the
bank returned all of the sales transactions unfunded.

11.  Exhibit “B4” also lists four vehicle sales transactions thal were
forwarded by the dealership to Morgan Chase Bank for funding. When Morgan Chase
Bank received a GMAC letter (similar to Exhibit “I"), after January 14, 2009 the bank
refused to finance anymore sales transactions referred to them by Everett Chevrolet.

12.  The actions of GMAC have severely financially damaged the dealership.

13.  All Exhibits and statements referred to in this Declaration are true,
accurate and authentic,

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Dated this 4_'% day of February, 2008 at Everett, Washington

Jahn Reggans
5 Wy En et Chevvalen, InCoetonani-Maddly RO Theed of he cpass 5
DECLARATION OF JOHN REGGANS IN SUPPORT OF MARSH MUNDORF PRATT SULLIVAN
MOTION TO HOLD PLAINTIFF IN CONTEMPT FOR + McKENZIE, P.5.C.
VIOLATION OF RESTRAINING ORDER AND MOTION 16504 9™ AVENUE S.E., SUITE 203
TO MODIFY RESTRAINING ORDER - 3 _ ML CreEk, WA 98012
(425) 7424545  Fax: (425) 7456060
EXHIBIT “F”
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GMAC FINANCIAYL SERVICES

o Cadute Sithecss D
NyEon )

Plang, TX 75024
1-800-343-4547 Fxl. 2OBY

December 22,2003 |

|
BEWT VIA FEREX AND +MSMKE TG 263-R84-1653
Americas Credlt Union

PO Box 33338
Fari Lewis, WA 85123

Re: Hotice of Assign and Damand for Prayemesrt
To Whatr it May Co

This tetier is to notiy that GMAC has & security interest In &l assets of |
Everait Chevmlet, Ino. M’},RW;S!!MMH&MWW

: your |
sale andfor lease contmots aoquired from
Dersrship frow of in the {"Retall Proceexds™).

hereby demards that your Institufion rem@ alf

) rectly AAC at the siddress above. As you fikely are aware,
undar Afiole '8 of the U Uniform Commerciat Cods, paymentofﬁatai
Wahmem.mwmmnhmmmwmmmwm
of s ehligetion to pay thess amauris to GMAC,

This notice i given Ih & nca with Sestion 8408 of the Uniferm Commarcizl
Code am remaine n untll you receive wiilten notice from GMAC 1o the

contrary.
Hinceraly,

Exhibit “G”
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GMAC FINANCIAL thwczs

GMAC Dafles Rogional Busiess
5208 Tunnyson N%m%;ghr

Faio, TX 71
008485541 Bt, 2058
December 18, 2008
BENT VIA FEREX AND FACSIMEE TO 800-582:0358 S

Wshington State Employee Oredit Union
PO Box WSECU
Olympta, WA 88507

Re:  Notfes of Assigriment and Demand for Paymnant

To Whem it May Concern:

This letter & fo notify you that GMAC hae a &fcurity [nterekt in alf 4gsals of
Everefl Chevrolef, inc. ("‘Peslarsnip”). including all moter venics Invertory snd
aceounts due Desalemship. This recurity interest cantinues In ell procseds of
theee vehicies ant inelutea e assignment of amaunts your institution owes (o
Dealarship for retall instafiteerd sale andfor iease confracts ecquired from
Dealership now ar In the future (Ratall Eroceeds™.

Effestive immediatel, GMAC hereby demands that ypur instifition remit afl
Retall Procesds direclly ta GMAC &t the addréss shova. Ag you likely 2re awers,
under Article 8 of the Under Uniform Commerclal Code, payment of Retall
Procaeds to anyone ajes, Including Dealership, does not relieve your nstitution
of Its cblleation 1o pay these mmounts to A

This netice Iz given in accordanca with Bestion 9408 of the Unifoam Commertial
Code and remelns in efféat until you receive weriten nolice fram GMAC to the

cantrary.
8lnozraly,

=

Pedram Davoydpod
Puortfollo Maensgsr
Office; (972; 648-2083

Pax: (977) 648-2218
Pedram, paungigmeacs.com

E Xhibit “Has
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GMAC_ FINANCIAL SERVICES

GMAC Dellas Reglonal Busingss Center
G208 Tennyson Parkway, Sulte 120
Pleno, TX 75024
1-800-343-4541 Ext, 2063

January 7, 2009

SENT VIA FEDEX AND FACSIMILE TO 360-675-7282

Whidbey [sland Bank
450 SW Bayshora Dr
Dak Harbor, WA 88277

Re: Notlce of Asslgnment and Demand for Payment

To Whom It Mey Concarn:

This letter is to notify you that GMAC has 2 securlty inferest in 2l assets of
Everett Chevrolet, Inc. (“Dealership”), including all motor vehicle inventory and
accounts due Dealership. This securty Interest continues In all proceeds of
these vehicles and Includas an assignmont of amounts your institution owes to
Dealership for refall instaliment sale and/or lease contracts acquired from
Dealership now ar in the future (“Retalt Proceeds™).

Effective Immediately, GMAC hersby demarnds that your institution remit alf
Retall Procseds directly to GMAC at the addrass above, As you likely are aware,
under Article 9 of the Under Uniform Commercial Code. payment of Retail
Proceeds to anyone else, Including Dealership, does not relieve your institution
of its obligation to pay these amournis to GMAC.

This notice Is given in accordance with Section 8-408 of the Unifonn Commercisl
Code and ramains in effect unfil you receive written nofice from GMAG to the

contrary.

Sincerely,

Pedram Davoudpour
Portfolio Manager
Office: (372) 648-2063

Fax: (872) 649-2218
Pedram.Davoudpour@gmacfs. corm

Exhibit “T”
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!\%idbey*
mey [s]and Bank

Jenuarcy 21, 2009

Cverett Chevrolet
7300 Evergroen Way
Bverctt, WA 98203

ATTN: Larry White, Finance Director
Dear Laorry,

As we previously discussed, GMAC Financial Services notified Whidhey Jsland Bank on
Jenuary 7, 2009 of jta security interest in Bverett Chevrolet's inventory, accounts, and
procends thereof. GMAC’s notice demanded that Whidbay falond Bank ditectly
dishurse to GMAC eny Retail Proczeds from any contracts we purchesed from Everedt
Chevrolet from that dete forward wntil farther notice.

in consideration of reccipt of said Retsil Proceeds, we recuested GMAC {o guaranies fo
Whidbey Island Bank that the terma of our Master Dealer Agreemens with Bveratt
Chevealet would be met, GMAC declined our request, end the also declined oue offer to
deliver the retajl contracts ditecdy to them tc satiafy their securlty interest,

With GMAC’s consent, we are therefore yeturning the: enclosed five refail contracts 1o
Evetett Chevioler, We rogret that we ars unable to purchase and fiind these contracty af
this time.

Untif GMAC potifiex us it has rolinguished it requirement that we directiy disburse all
Retoil Prooeeds 10 GMAC, we will not be able to accept any more contrects from Everctt
Chevraolet.

ere],

Bob Comley

VP [ Manager EXhlblt % J”

Denler Banking Division
360-757-5030

Ce: Pedram Davoudpour - GMAC

Nealer Bankiag Division
TsOh Novsleg Ragd Burlinglon, Wy JRIF3 . Tad (2RO 737 PS8 . Tell Crpa: LRRR) AT2 6313 - Frx: (260) 74 1ip?
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TAX, WARRANTY/GAP COST, 80% PROFEIT ON UNITS FUNDED DIRECTLY TG GMAC

SALE cusT FUNDS WA ST 80%
DATE STK# VIN NAME REC'VD FROM TAX GAP WARR  PROFIT TOTAL
12/17/2008 80222A 204140 MCENTIRE AMER'S C.U. 1,581.56 - 1.127.00  1,856.69 4675.25
12/15/2008 80428 175631  GRADY WSECU 3,253.09 188.00 1,188.00 ©,388.07 14,037.18
12/17/2008 B0468AA 514401 BERG BECU 71111 . - 1.216.00 1,827.11
1/2/2008 LB595 803938 JENNINGS TESORONWCU 1,334.48 - 1,520.00 3e1.68 3,246.17
12/20/2008 D9B7S $45013  HOLLICK AMER'S C.U. 1,270.93 - - 1,424.86 2,695.78
12/14/2008 9556BB C35156 BOSEMAN  WSECU 867.68 - 1,202.00 2,355.28 4,424.94
8,128.84 188.00 5,047.00 16,642.58 31,006.42
i
Exhibit “B1”
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Tarey Cady
From: Terry Cady [terry@evehev.com]
Sent: Monday, February 02, 2009 11:44 AM
To: ‘Hise gmth@gmacts.com’
Subject: Requasting funds on deals funded by Credit Unioas
Michalla,

Per aur request plaass fund 31,008.42 for those deals funded directly io GMAC by Credit Unions via Srnaricash by noon
today

Thanks for your Assisfance.
Terry Cady

Terry Cady

Office Maneger

Everett Chevrolet inc

428-355-3800
425-353-8830 fax

Exhibit “B2”
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Roquosting funds on deals [ €d by Credit Urons A

Terry Cady

From:  Smith, Fise M. [ilse.smith@gmacts.com] _—
Sent:  Wondny, Fetruary 02, 2009 12:16 PM

To: Torry Cedy

Subject: RE: Requesting funde on deals funded by Credit Undons

Trer'ry,

&5 we discussed eorlier, the funds in questions were received prior $o the TRQ end the Deolership 1s not
crtitled to the funds. I understand this was discussed by both parties rounsel last week ond there was rio
ropfusion regording the tunds.

Michele

Michele Smith

Opereflons Manager

GMAC Financial Serviess
Cofles Regionsi Business Center
5208 Tannyson Parieway #120
Plana, TX 76024

Office: B7Z-649-2085

Cell: 503-956-0038

Fax: 972.849-2275

E-Mail Aodwss. rise.smith@gmacls.com
From; Terry Cady [mailioitanmy@evchev.com]
Serrt: Monday, February 02, 2008 1:44 PM

To: Smith, Rise M.
Subrject: Requesting funds on desls furded by Credit Unioars

Michelle,

Pet our reguest pleese flind 31,006.42 for those deats funded direatly 1o GMAC by Credit Unions vis 8meartcast
by poon today.

Thanks for your assistance.

Terry Cedy

Torry Cady

Oftice Mensger
Eversli Chevrolet inc
§25-366-6660
425-356-8830 fax

Haruoy Exhibit “B3”
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MAR 09 2009

SUPEHiG DG
SONYA KRASKI
COUNTY CLERK
SNOHOMISH CO. WASH.

SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

GMAC, a Delaware Corporation, No. 08-2-10683-5
Plaintiff, DECLARATION OF JOHN REGGANS IN|
SUPPORT OF DEFENDANTS®
v§. RESPONSE IN OPPOSITION TO
PLAINTIFF’S MOTION TO RESOLVE
EVERETT CHEVROLET, INC., a DEFENDANTS’ ASSERTIONS THAT
Delaware Corporation; and JOHN GMAC HAS VIOLATED TEMPORARY
REGGANS and JANE DOE REGGANS RESTRAINING ORDER
and their marital community,
Defendants.

T-437 POBZ/036 F-387

I, John Reggans, declare as follows:

1. [ make this Declaration of my personal knowledge. I am the President of
Everett Chevrolet-Geo, Inc., (hereinafier referred to as “Evereft Chevrolet™). Everett
Chevrolet operates as. a Chevrolet franchised dealership at 7300 Evergreen Way,
Everett, WA 98203.

2. Everett Chevrolet has filed a counterclaim against GMAC for breaching

the dealership’s wholesale security agreement.

DECLARATION OF JOHN REGGANS IN SUPPORT OF MARSH MUNDORF PRATT SULLIVAN
DEFS’ RESPONSE IN OPPOSITION TO PL'S MOTION TO + McKENZIE, P.5.C,

RESOLVE DEFS' ASSERTIONS THAT GMAC HAS @ @ E@ W&m i&iﬁ? 208
VIOLATED TEMPORARY RESTRAINMNG ORDER - | 25) 742 %MFAX: (425) 7456060
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3. Pursuant to the ordinary course of business, Everett Chevrolet maintains
an open account with General Motors Corporation whereby the account contains funds
eamned by Everett Chevrolet from the operation of its dealership. The funds in the open
account in part consist of warranty payments made by General Motors Corporation to
Everett Chevrolet as payment for warranty repair work performed on customer vehicles,
various rebates and sales incentives paid to Everett Chevrolet by General Motors
Corporation for the sale of vehicles completed by Everett Chevrolet,

4, On or about January 30, 2009, I instructed Terry Cady, a dealership
employee, 1o request General Motors Corporation release to the dealership funds earmned
by the dealership and that were on deposit in the open account of Everett Chevrolet
which i;s maintained by General Motors Corporation. Exhibit “P9” represents various e-
mails issued by Everert Chevrolet to General Motors Corporation and the responses to
issued by General Motors Corporation. On February 3, 2009 General Motors
Corporation notified Everett Chevrolet that GMAC issued an assignment for the
purpose of obtaining the funds contained in Everett Chevrolet's open account.

= On or about February 9, 2009 General Motors Corporation forwarded the
open account proceeds of Everett Chevrolet to GMAC and GMAC has refused to
transfer said funds to Everett Chevrolet. The memo portion of the $80,000 check
indicates GMAC received said funds by the stamp attached thereto.

6. At no time did Everett Chevrolet authorize GMAC to obtain an
assignment of the open account funds of Everett Chevrolet that were held in the open

account maintained by General Motors Corporation,

DECLARATION OF JOHN REGGANS IN SUPPORT OF MARSH MUNDORF PRATT SULLIVAN
DEFS’ RESPONSE [N OFPOSITION TO PL'S MOTION TO + McKENZIE, P.5.C.
RESOLVE DEFS' ASSERTIONS THAT GMAC HAS 16504 9™ AVENUE SE,, SUITE 203

MILL CREEK, WA 98012

VIOLATED TEMPORARY RESTRAINING ORDER - 2

(425) 7424545 PAx: (425) 745-6060

C=a36/e
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1 I declare under penalty of perjury under the laws of the State of
Washington that the foregoing is frue and correct.

2

5 Dated this 5" day of March, 2009 at Exerett, Washington
4 =

5 John Rieggans

6

T ECilerefEveiet Claviokd, Lnd\Bomtee Ul v Amertions « Dodd of Regpansdag

10

11

12

13

21

22

23

25

DECLARATION OF JOHN REGGANS N SUPPORT OF MARSH MUNDORF PRATT SULLIVAN
DEFS® RESPONSE IN OPPOSITION TO PL’S MOTION TO + McKENZIE, P.5.C,
RESOLVE DEFS’ ASSERTIONS THAT GMAC Has 16504 9™ AVENUE S.E., SUITE 203

MILL CREEK, WA 98012

VIOLATED TEMPORARY RESTRATNING ORDER - 3 (025) 704BE. Pat: (£28) 745.6060
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HEARING DATE AND TIME: August 3,2009 at 9:45 a.m. (Eastern Time)
OBJECTION DEADLINE: July 28, 2009 at 4:00 p.m. (Eastern Time)

Joshua D. Rievman, Esquire

HOGUET NEWMAN REGAL & KENNEY, LLP
10 East 40% Street

New York, NY 10016-0301

Ph: 212-689-8808

Fax: 212-689-5101

Jrievman @hnrklaw.com

Attomneys for Everett Chevrolet, Inc.

James S. Fitzgerald, WSBA #8426
(pro hac vice application pending)
LIVENGOOD FITZGERALD & ALSKOG, pLLC
121 Third Avenue

P.O. Box 908

Kirkland, WA 98083-0908

Ph: 425-822-9281

Fax: 425-828-0908
fitzgerald@lfa-law.com
livengoodfitzgeraldalskog@gmail.com
Attorneys for Everett Chevrolet, Inc.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre Chapter 11 Case No.

GENERAL MOTORS CORP., et al, . 09-50026 (REG)

Debtors. : (Jointly Administered)

X

DECLARATION OF JOHN B. REGGANS III IN OPPOSITION TO DEBTORS’
MOTION FOR REJECTION OF EXECUTORY
CONTRACT AND UNEXPIRED LEASES WITH DEALER EVERETT
CHEVROLET, INC.

JOHN B. REGGANS III declares:
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1. I am the President of Everett Chevrolet, Inc. (hereinafier “ECI” or
“Everett Chevrolet™), a Chevrolet dealer located at 7300 Evergreen Way, Everett,
Washington, dealer No. 20 on the list of dealer contracts (Exhibit A to the Debtors’
motion) General Motors Corporation (“GM”) and its affiliated debtors have moved to
reject pursuant to 11 U.S.C. § 365. The dealership stopped using the name “Everett
Chevrolet-Geo” when GM dropped the Geo. This declaration is made in opposition to
the Debtors’ motion to reject. I have firsthand knowledge of all matters stated herein and
am competent to testify about them.

2. 1 graduated from Western Michigan University with a degree in Business
Administration. I have been a GM dealer for 14 years. Since 1996 I have been a
successful Dealer Principal of ECI. Originally I acquired the dealership through a capital
investment by Motors Holding, a division of General Motors, which I paid off in full in 2
years 10 monfhs, several years sooner than the 7.5 year pro-forma upon which Motors
Holding made the investment. Dealership performance has earned us four Profit
Enhancement Program (PEP) Awards from GM in 1997, 1999, 2004, and 2006. This
award is based on the highest percent of net profit of sales group for the year.

3. The exceptional sales performance of ECI was recognized in other ways
by other business groups. In April 2008 I was elected to serve on the Board of Directors
for the Seattle Chevrolet Local Market Association (LMA). Black Enterprise Magazine
named me one of the Top 100 Auto Dealers 12 consecutive years from 1997 — 2008.
Since 2001 I have b@ a member of the Board of Directors of the General Motors
Minority Dealers Association (GMMDA) and chairman of the GMMDA Scholarship

- Committee. I was also a member of the Board of Directors of the National Association
of Minority Automobile Dealers (NAMAD) for 2006-07. [ am a member of the National

Automobile Dealer Association (NADA) and state and local dealer associations.

i
I
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4, Despite the rapid downturn of the economy in general and GM in
particular, in 2007 ECI was No. 2 in retail car sales for Chevrolet in the Seattle Zone,
which includes 35 dealers (186 cars sold). The dealership is located in Everett, a city of
101,800 residents, and only 25 miles north of Seattle with a population of 602,000. ECI
has ranked near the top in 2008 in all important categories of PDS (Purchase and
Delivery Score) and SSS (Service Satisfaction Score). In December 2008 ECI ranked
above the GM goals in PDS and SSS.

5. Based on our proven track record of sales performance for over 12 years,
GM'’s decision to reject ECI as a dealer is not a rational exercise of business judgment.
Although the Debtors claim that mjecﬁon is based on a quantitative “Dealership
Performance Score” calculated as part of its “Dealership Evaluation Process,” they admit
the factors considered were both “subjective” and “objective.” Motion at 8. GM has not
provided its dcalcr evaluation analysis of ECI to the dealership so that we could
participate and have a fair opportunity to be heard and challenge any erroneous data or
conclusions in the analysis. The rejection process utilized by GM violates the terms of its
dealership contract with ECI and violates the dealer termination laws of the State of
Washington codified at R.C.W. 46.96,010 et. seq. As explained below, there is an issue
of fact regarding the credibiiity of the Debtors’ self-serving assertions of good faith

-exercise of business judgment in rejecting ECI as a dealer.

6. GM admits that if its decision to reject ECI 1s based on “bad faith, or
whim or caprice,” it cannot be sustained by the Court. Motion at 16. There is substantial
evidence of bad faith and irrationality in the Debtors” decision to reject ECI as a dealer.

/" |
/
i
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Bad Faith

7. ECI recently completed a three and a half week replevin hearing against
General Motors Acceptance Corporation (“GMAC”), the financing arm of GM that was
claiming a default by the ECI dealership and demanding repayment of $6.3 million, as
well as the immediate closure of the dealership and repossession of all vehicle inventory
collateral by GMAC.

8. On April 10, 2009, Judge Eric Z. Lucas of the Snohomish County
Superior Court ruled against GMAC on all claims, making several express findings of
“bad faith” by GMAC. A true and comect copy of Judge Lucas’s oral decision
(“Verbatim Report of Proceedings”) in GMAC v. Everett Chevrolet, Inc,, et al
Snohomish County Superior Court Caﬁse No. 08-2-10683-5 is; attached hereto as Exhibit
A (hereinafter r'efcnéd to as “RP”). A true and correct copy of Judge Lucas’s order dated
Aprl 10, 2009 is attached hereto as Exhibit B. The Court found no breach of the
Wholesale Security Agreement by ECI, or any other wrongdoing by ECI. The Superior
Court is allowing ECI to pursue tort and contract damages from GMAC for its wrongful
termination of the floorplan line of credit and interference with the dealership.

9. The swiftness of GMAC's efforts to close down ECI is demonstrated by
the following timetable:

e On July 31, 2008, GMAC demanded a $800,000 capital injection to the
dealership by no later than October 31, 2008, along with a personal
guaranty by me as additional security. See Exhibit C attached hereto.
Even though ECI was not in breach of the floo-ring agreement, GMAC
threatened that failure to provide either of these would result in suspension

or termination of ECI’s credit line.
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On October 16, 2008, GMAC advised that “due to current market
conditions” it unilaterally suspended its obligation to make credit line
advances to ECI and raised the interest rate on outstanding advances. See
letter attached as Exhibit D. If I did not agree to the change, GMAC
threatened to terminate my credit line and demand full payment of the
credit line by November 30, which amounted to approximately $778,000.
On November 25, 2008, GMAC threatened that unless [ provided a
personal guaranty and arranged a capital injection of $300,000 to the
dealership by November 30, it would suspend or terminate the credit lines.
See letter attached as Exhibit E.

On December 8, 2008, although ECI was not in default or past due on any
obligations, GMAC suspended our flooring plan. See letter attached as
‘Exhibit F. GMAC notified GM “to remit to GMAC all accounts owed to
the Dealership.” See attached Ex. F., page 1.

On or around December 15, -2008, GMAC terminated ECI’s flooring plan
and gave me 3 months to find a new lender to pay back the $6.3 million
GMAC credit line in full. See letter attached as Exhibit G.

On December 19, 2008, GMAC declared ECI in default and demanded
full payment of the flooring plan, a sum amounting to $6,367,294.89, and
threatened to take possession of all Dealership property and vehicles
subject to its selcu:ity agreement. See letter attached as Exhibit H.

On December 31, 2008, GMAC filed a replevin action in Snohomish
County Superior Court to obtain possession of all vehicle inventory,
accounts, equipment, receivables and other personal property covered by

its security agreement with ECI. Falsely claiming that ECI was out of
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10.

GMAC:

trust for failing to pay GMAC an “estimated” $206,806.18 for vehicles

sold or leased, GMAC obtained an ex parte temporary rcstraining order

(“TRO”)" preventing ECI from selling any cars, and basically shutting us

down for two weeks until the order was modified at a hearing on January

14 to allow ECI to sell cars and remit proceeds to GMAC. This was

extremely harmful to ECI. The TRO was finally dissolved on April 10,

2009 after a lengthy evidentiary replevin hearing conducted March 17 -

April 10, 2009.

Among Judge Lucas’s findings in the replevin action, he ruled that

a.

Unreasonably delayed responding to dealer requests for funding for

the purchase of the dealership land. GMAC’s reasons for refusing to |

fund were unreasonable and lacked credibility. “From a business
standpoint, GMAC’s position is not reasonable.” RP at 5: 8-9. This
unreasonableness was not an “isolated occurrence,” but indicative qf
a “pattern of behavior” by GMAC. RP 5 at 13-15.

In demanding new and additional securitization measures on July 31,
20087 GMAC attempted to mask GMAC’s ulterior motive of
termination “by justifying GMAC’s actions based on credit trends
and performance.” RP at 7:14-15. These, the Court found, were false
justifications intended to mislead the dealership by “manipulating and

withholding information.” RP at 7:25 - 8:1.

! A true and correct copy of the December 31, 2008 TRO obtained ex parte by GMAC is attached hereto as

Exhibit P.

2 A true and correct copy of GMAC’s July 31, 2008 letter, referred to by Judge Lucas, is attached hereto as

Exhibit C.
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Failing to share with the dealership GMAC’s “very sophisticated
financial analysis” of Everett Chevrolet; setting targets without
justification; setting deadlines without notice or justification;
demanding a personal guaranty without justification. RP at 8:5-15.
GMAC credit managers Vick and Smith were “not credible”
witnesses. RP at 6:7, 9:16 and 11:9 (“total lack of credibility™).
GMAC dealt dishonestly, unreasonably, unfairly and in bad faith with
Everett Chevrolet, keeping a “hidden agenda” and failing to disclose
material facts to the dealer, including its intention to cease doing
business with ECI in the future. RP at 11:12; 11:23-25; 17:6-11 &
19-22; 18:8-12; and 20:14-15. Using “false targets” that GMAC knew

the dealership could not achieve, GMAC “manufactured a default” by ‘

Everett Chevrolet. RP at 19:13-15. “The goal of the team from
GMAC in this case was to shut down the Dealer.” RP at 18:11 -
1913. *“Given the totality of GMAC’s actions, this is the only
conclision this. Court can come to.” RP at 19:16-17.

GMAC imposed a three-day remit requirement that was “arbitrary
and not commercialiy reasonable.” RP at 14:15-16.

In Dccember 2008, GMAC prevented Everett Chevrolet from
accessing funds to finance sales, thus preventing the dealer from
reaching sales targets iméoscd by GMAC. RP at 16:17 - 17:8. Not
only did GMAC freeze the open account with GM, shut the business
down by TRO, and send demand notices to financing institutions,

GMAC'’s actions were calculated to prevent Everett Chevrolet from
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closing a deal on January 9, 2009 with GM’s Motors Holding to
provide $2.5 million in working capital. Id.; RP at 19:7-10.

h. “The actions taken by GMAC to assault the Dealer’s working capital
were designed to put him out of business, not merely to protect
collateral.” RP at 19:22-25,

i. “The law only requires GMAC to be honest with regard to its
intentions and not attempt to manufacture defaults, put pressure on a
business to fail, or block other contract opportunities. All these
things were done in this case, and all are acts of bad faith” RP at
20:1-6. '

j- “ECI, under Mr. Reggans, has been profitable every year from 1996
until 2007. The Dunn & Bradstreet report filed as Exhibit #92 b
indicates that his high year sales were approximately $40 million
dollars.” RP at 3:4-7.

k. “ECI sold $19 million dollars by October 2008. With these sales, that
if he had cut back his sales efforts and lowered his break-even point,
he could have made a profit, but GMAC was pushing him to do just
the opposite in order to engineer default. This constitutes bad faith.”
RP at 20:14 — 21:19. |

I.  “Here, GMAC aligned all forces in order to make the Dealer fail.”
RP at 19:13 — 20:14. “GMAC breached the contract by violating the
Covenant of Good Faith and Fair Dealing. The request for replevin is
denied.” RP at 21:22-24.

11.  Judge Lucas also dissolved the January 14, 2009 restraining order, finding

no breach or other default by ECI that would sustain GMAC’s replevin claims. Since
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Judge Lucas’s ruling, GMAC has appealed to the Court of Appeals seeking emergency

injunctions barring ECI from any further vehicle sales, or to reimpose the injunction

lifted by the superior court. GMAC claims it had no duty to act in good faith. Twice tthe

appeals court has d enied GMAC’s motions for emergency injunction. Through the

barrage of litigation, GMAC is seeking to bury ECI with litigation and attorney’s fees to

divert my time, energy and resources away from running a successful dealership.
Retaliation/Bad Faith

12.  Since August 2007, I negotiated with GMAC to finance a purchase of real
estate where ECI operates in Everett. In a meeting with GMAC branch manager Greg
Moffitt, I discussed my plan to acquire the dealership property and utilize the equity to
generate working capital for the dealership. Mr. Moffitt supported the plan and requested
documentation for GMAC to review.

13.  The dealership property is owned by a GM subsidiary called Argonaut
Holdings, Inc. When 1 wquﬁcd 100% of the dealership in 1999, the option to purchase
‘the building and land on which the dealership was located was an essential part of my
deal with GM. I originally exercised the option to purchase in 1999, but the sale did not
close because a large capital improvement construction project was not completed and
GM was slow about providing details on “contingencies™ that would affect the purchase
price.

14. After meetings with GM, I confirmed in writing my exercise of the option
to purchase in November 2007 at a price of $4.9 million as provided by contract. See
letter attached as Exhibit I. Based on a market appraisal, the purchase would generate $1
million in equity which I could use as additional working capital for the dealership. The

sale was originally set to close by December 31, 2007.
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15. Two — three weeks later (in early December, 2007) however, GM
repudiated the sales deal, informing me that it would not honor my option to purchase. In
a letter dated December 12, 2007, Troy Freeman, Project Manager for Worldwide Real

‘Estate Western Region at GM’s Economic Development and Enterprise Services wrote
that my options had expired. See attached Exhibit J. I referred the matter to my attorney
to demonstrate that the option to purchase had not expired.

16. By e-mail dated March 6, 2008, attached hereto as Exhibit K, GM’s David
Fredrickson informed me for the first time that “...GM Worldwide Real Estate intends to
pursue the opportunity to offer the property for sale to the Tenant [ECI], however, at this
time is unable to do so due to tﬁe constraints imposed by the [General Motors]

Corporation’s initiative for AHI [Argonaut Holdings, Inc.] to sell these properties as part

of a large portfolio sale.” I wrote a reply back to Mr. Frederickson to inform him that I '

did not agree with his account of the discussion. See attached Exhibit L.

17.  If the dealership property was sold to a third party charging market rents,
ECI’s monthly rent of $24,000 would increase to $62,000. Compared with a monthly
purchase mortgage payment of approximately $40,000 if ECI bought the property, it
would make no financial sense for ECI to stay in business on the property if it were sold
to a third party. Because of the urgency of avoiding a nearly 50% increase in rents and
losing the équity in the property, it was imperative that the deal close soon.

18.  Eventually, after several meetings with Mr. William Powell, an African-
American Vice Pr_esidcnt of Industry and Dealer Affairs at GM in Detroit, differences
were resolved with Argonaut and GM. Mr. Powell said “a deal is a deal” - GM supports
its dealers and would recognize my option to purchase the dealership property. A new
Purchase and Sale Agreement was signed in May, 2008 for me to acquire the property
from Argonaut Holdings at a price of $5.1 million. Earnest money of $50,000 was paid

10
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to Argonaut on May 30, 2008. The purchase was to be financed by GMAC, which over
the course of a few months unilaterally changed the deal to raise the interest rate from 12
to 15%, and thenrequired $1.2 million in cash down.

19.  With Mr. Powell’s assistance, the deal came together with GM, through its
affiliate Motors Holding, a GM dealer develppment prograrmn that also provides assistance
to minority dealers, to provide up to $3 million to ECI, with $1.2 million of the money to
be applied to cash required to buy the dealership property.

20.  Around the fime that the land sale was being finalized in May - June
2008, GMAC began making unreasonable financial demands that it knew were not
feasible, as found by Judge Lucas in his April 10, 2009 oral ruling (Ex. A, RP at 6-8, 10-
1.1), GMAC demanded that I put in an additional $800,000 of working capital into the
dealership by October 31, 2009 and that I provide a Personal Guaranty of all obligations
of the ECI deﬂemhjp to GMAC. See July 31, 2008 letter of M. Jerry Vick (Exhibit C
hereto). After 11 profitable years in the car business, and not in default with GMAC or

GM, I declined to sign the personal guaranty. However, I did offer to seek funds to

provide additional working capital into the dealership, and that was being arranged .

through the Motors Holding investment.
21.  Although GMAC managers told me several times that GMAC would

finance the land purchase deal, Mr. Vick of GMAC announced in May, 2008 that GMAC
would not finance the land purchase. Judge Lucas found that GMAC’s refusal to finance
the land sale was unreasonable and done in bad faith. Ex. A, RP at 4-5. GMAC’s actions
to impede the land purchase and place unreasonable demands on the dealership had the
effect of stopping ECI’s land deal so that GM and Argonaut could proceed with a sale to
a third-party, implementing the same strategy of refusal to sell that Mr. Frederickson of
GM revealed in his March 6, 2008 email to me (Exhibit K hereto). The people at GM’s
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Worldwide Real Estate department and Argonaut who had initially opposed the sale were
unhappy that the deal was going forward and they appeared to have manufactured a way
to block the sale by using GMAC to close us down. Because of the close connection
between GM and GMAC, GMAC would not have backed away from the land purchase
financing deal without GM's parficipation in the decision. GM used GMAC’s bad faith
tactics as a way to avoid selling the dealership property to me.

22. At a meeting with William Powell and Joe Chrzanowski, head of GM's
Motors Holding division, on August 28, 2008, Mr. Powell confirmed that GM would
invest to recapitalize the ECI dealership. I provided them a copy of GMAC’s July 31,
2009 demand letter for $800,000 (Exhibit C hereto). We discussed the need for GM to

provide ECI with sufficient funds to satisfy GMAC’s demand before the October 31

deadline. After passing a pre-investment audit by GM, GM advanced ECI only $500,000 .

on October 5; 2008 under a pre-investment agreement, of which $270,825 was paid to
GMAC, and the rest went towards paying other critical ECI obligations.

23, The $500,000 was $300,000 Iess than the $800,000 capital injection
demanded by GMAC, and less than what GM indicated would be available in our August
28 meeting. In addition, when the clbsing papers were presented for my review on
October 3, two days before closing, GM demanded a personal guaranty which had not
been previously offered or discussed. I was under duress and felt I t;ad no choice but to
sign it to make sure the $500,000 and the additional investment would be funded.

24.  Shortly after the $500,000 was provided by GM, I spoke to Jim Madaras,
Portfolio Manager for Motors Holding at GM, about why the pre-investment amount was
less than the $800,000 previously discussed and agreed upon. At that time in October,
2008 GMAC was pressuring me to put more capital into the dealership, or else it would
shut the business down. When I spoke to Jim Madaras about GMAC’s demand, he said

12

CP 119



“hold GMAC off.” Mr. Madaras told me if we needed additional funding, "just make a
request.” Mr. Madaras retired from GM's Motors Holding division on October 31, 2008
and was replaced by Ruby Henderson.

25. When I asked GM Motors Holding to expedite the investment money,
Ruby Henderson said they didn’t have the rﬁoney and needed more time to close on the
$2.5 million investment. When I told her I needed the money — an additional $300,000
right away— to satisfy GMAC and stay in business, she said there was no more money
available at that time. The Pre-Investment Agreement indicated that Motors Holding
would not provide me with investment funds to enable me to pay $1.2 million cash down
payment required to purchase the dealership property from Argonaut Holdings.
However, because GM understood this meant I couldn’t exercise my option to purchase
the land, GM/Motors Holding agreed to hold the rent to its current rate at $24,000 per
month and not implement a rent escalation clause in the lease agreement.

26.  Nevertheless, on May 1, 2009, I received a letter from GM’s attorneys

demanding $674,977 in delinquent rent based on a retroactive adjustment in addition to

the $24,000 monthly rent ECI had been paying going back to January 2007. See attached |

Exhibit M. If the deal to purchase the dealership property had gone forward, the back
rent would have been forgiven as arranged by GM and agreed to by Argonaut Holdings.
See attached Exhibit N. But because the sale did not close due to Motors Holding not
funding the additional investmént and GMAC refusing to finance the purchase,
GM/Argonaut Holdings proceeded with recalculating an escalation of ECI’s rent
backdated to January 2007.

27. . On December 5, 2008 I made a request to Ms. Henderson for $540,537
from Motors Holding to pay current and due expenses of $358,715 as well as $175,000 in

payroll and taxes due December 2008 and January 2009. She informed me a few days
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later that they didn’t have more money to loan, and my December 5 request for funds had
been denied by the i.ﬁvestrncnt committee.

28. At the end of October 2008, after William Powell retired as Vice-President
of Dealer & Industrial Affairs, ECI lost its only advocate at GM. GM abruptly étopped
supporting ECI’s deal and began to work with GMAC to put me out of business. In
November 2008 Clarence Oliver, GM's Director of Motors Holding Field Operations —
Public Companies & Strategic Investrﬂcnts, told me that several people at GM resented
my “going over their heads” to get support from William Powell on the land purchase
deal and Motors Holding funding and that I “didn’t go through the p-roper channels.” He
told me that with William Powell gone, “there is no support for this deal.” In the weeks
that followed, GM sought to postpone the closing date on the Motors Holding investment
and would not permit an earlier cloSi.ng in order to relieve heightened financial pressure
exerted by GMAC.

29. When GMAC suspended our floorplan on December 9, 2008, without
notice GM unilaterally froze ECI's open account within two days, and refused to disburse
funds to ECL. The open account is the way GM pays ECI for dealer rebates, incentives,
warranty, and the like. Normally, the account is $20-30,000 at any given time, but
because GM froze the account at GMAC’s mere request within two business days, money
accumulated in the account that remained unavailable to ECI. Typically, it takes no more
than 10 days to resolve a problcmlwith GM regarding a frozen account and to have the
account unfrozen. In this case, however, GM wrongfully refused to unfreeze the open
account and would not disburse funds to ECI without GMAC approval.

30. In December 2008 I asked the Gl\li regional dealer support manager, Rick
Sitek, to identify the person from GMAC who told GM to freeze ECI’s open account. He

asked me if I was recording the phone conversation. When I answered that the call was
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not being recorded, but that others were present in the room with me, Mr. Sitek abrup;ly
hung up the phone and never called back. As of July 2, 2009, there is still $261,254 in
the open account that GM controls and refuses to disburse to ECIL.

31.  Inlate January, 2009 we requested that GM release $80,000 from the open
account to provide much needed working capital for the dealership. On February 3, 2009
Rick‘ Sitek informed ECI by e-mail that “I found out that GMAC has invoked their
assignment on the account, so the release of funds will be in a check that will be sent to
GMAC.” GM provided the $80,000 check payable to ECI directly to GMAC at its
request and GMAC cashed our check withoﬁt ECI’s participation or consent. During the
replevin hearing, Judge Lucas found this action unreasonable and ordered GMAC to pay
the $80,000 proceeds into the registry of the court, and later ordered the entire funds
disbursed to ECIL.

| GM Pulls Out of Investment

32. By letter dated January 23, 2009, attached hereto as Exhibit O, GM
provided written notice that it refused to proceed with the $2.5 million investment in ECI
based on nondisclosure of “pending actions...as of the date of this Agreement,” claimed
as a breach of the October 9, 2008 pre-investment agreement. This was a pretext for
GM’s breach. There were only two “pending actions.” One was the GMAC action,
which has been extensively referenced above. The other was a very small, even routine,
cla.ilm known as the “Gardner” action, filed in Snohomish County Superior Court under
Case No. 08-2-07242-6 against ECI and Ford Motor Co. It involved a breach of warranty
claim by a custorner who purchased a used Ford truck from ECI and believed that the
engine had a problem — of which problem ECI had no knowledge. Nevertheless, on its
own initiative ECI, though its attomeys, reported the Gardner action to GM’s auditor,

Henry & Home, PLC, by letter dated December 1, 2008. GM never requested details

15

CP 122



from ECI or its attorneys about the Gardner action. Ford Motor Co. was primarily liable
because the express warranty was Ford’s. ECI decided upon a nuisance-value settlement
of the Gardner claim for $3,000 in mediation and was dismissed from the case. In short,
the Gardner action was not a legitimate basis for GM to refuse to follow through on its
investment agreement with ECL

33. The only other reason cited by GM for refusing to invest in ECI was the
mere filing of replevin action by GMAC in December 2008, which GM determined was
conclusive evidence that investment in ECI was not a “commercially reasonable business
investment,” although ECI passed two audits: the first pre-investment audit by Motors
Holding (no irregularities found) and a second audit by an independent auditor/CPA,
Henry Home, for Motors Holding for due diligence (no irregularities found) and Judge
Lucas found that GMAC acted dishonestly and in bad faith to close ECI down. GM’s
decision not to proceed with the deal was made unilaterally without discussions with or
requests for information from ECI. Because GM assumed the good fa;-ith véraciiy of each
and every allegation made by GMAC against ECI, and presumed every doubt against ECI
without a due diligence investigation, the facts indicate that GM and GMAC were
working together, conspiring in bad faith to close down ECI. Since GM relied on
GMAC’s actions, GMAC’s bad faith must also be imputed to GM. Not only did GM
refuse to invest further in ECI, in February 2009 GM demanded repayment of the
$500,000 investment made to ECI in October, 2009. Within weeks after _Judge Lucas’s
ruling against GMAC on April 10, 2009, GM sent notice to ECI on May 14, 2009 of its
intention not to renew its contractual relationship with ECI beyond October 2010. By
continually siding with GMAC against ECI, despite express findings of bad faith by a

judge, GM has demonstrated its steadfast and unreasoning loyalty to its financial ally,
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GMAC, regardless of ECI’s proven track record of Chevrolet sales performance and trust
in GM. This is wrong and devastating to ECI, its employees, me and my family.

34.  GM tried to use the GMAC dispute as a pretext to avoid its commitment to
invest $2.5 million in ECL. GM’s actions deprived me of the opportunity to pursue other
options such as sale of the dealership to interested third parties. Although I had a valid
Sales and Service Agreement at the time, no disputes and had not expressed any desire to
sell the dealership, I was approached by one interested dealer who said he had discussed
purchasing my dealership with GM’s zone manager. This was a surprise to me since |

had no interest in selling at the time.

35.  Since GM'’s decision to reject ECI as a dealer is tainted by bad faith (its

own as well as the judicially-established bad faith of GMAC), the Court should not allow

GM to reject ECI’s dealer contract. The Court is requested to require the assumption of h

the ECI dealer contract and order the New GM to recognize ECI as a Chevrolet dealer on
an ongoing basis with terms as favorable as other renewed dealers permitted to sell cars
in the State of Washington under a Participation Agreement with terms and conditions
approved by the Washington State Attorney General. This is the only relief that fairly
restofes the déalership rights that ECI enjoyed before the bad faith efforts of GMAC,
acting in concert with GM, to shut ECI down and put us out of business.

36.  Even though Judge Lucas ruled in ECI's favor on all issues and found
GMAC acted in bad faith, GM has furnished no vehicles to ECI since December 9, 2008,
the date when GMAC suspended ECI's line of credit. Without claiming any default by
ECI and without prior notice or any opportunity to be heard, GM unilaterally prevented
ECI from ordering new vehicles in the computer order system and rescinded all existing

orders in the system. In this manner, GM acted in concert with GMAC to close our

business down by preventing us from ordering cars.
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37.  GM is rejecting ECI’s contract as retaliation for standing up to GMAC’s
bad faith tactics and defeating their wrongful collection actions in litigation. Further
discovery by deposition and requests for production is likely to show that GMAC and
GM conspired to close down ECI and take away my dealership by improper means.
GMAC would not have taken such aggressive action to shut down ECI, a Chevrolet
dealer for over 12 years, without the advance knowledge and consent, if not active
participation, of GM.

Sales Dam aged by Bad Faith Actions of GM and GMAC

38. ECI sold 346 new vehicles and 608 used vehicles for calendar year 2008. ‘

In 2007, 531 new vehicles and 955 used vehicles were sold at ECI. After December 2008
until the present, ECI has financially suffered as a result of the wrongful actions of
GMAC in trying to shut ECI down.

39.  Even after Snohomish County Superior Court injunction was dissolved on
April 10, 2009, and ECI has not breached any agreement with GMAC or GM, GMAC
wrongfully refuses to return to ECI titles to vehicles that were not floorplanned by
GMAC. The titles to these vehicles represent approximately $270,000 in used vehicles
that are a liquid asset just li.ke_ cash to ECI because the vehicles can be sold to wholesale
or retail buyers at any time. Without those titles, ECI cannot sell the vehicles and GMAC
further squeezes the ECI dealership financially.

40.  Among our staff of 14 employees, we have technicians who are qualified
to support the Chevrolet line make. At the peak of sales, ECI employed 80 persons.

Racial Discrimination

41. I have contiﬂuousiy stood up for dealer rights in the various associations I

belong to. I am a member of the National Association of Minority Automobile Dealers

(“NAMAD”), and was on the NAMAD Board of Directors from 2006-07. As an
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African-American member and director, [ have been an advocate for minority dealers’
rights. [ participated in promoting NAMAD’s 15% program, which tries to obtain
commitments from major car manufacturers to increase the number of minority owned
dealers to at least 15 percent of all active dealers. Rick Wagoner, the President of GM at
the time, was asked by NAMAD to support the 15% program. On behalf of GM, he
refused to commit to the 15% program.

Detrimental Effect of Contract Rejection if Granted

42.  Elimination of the line make — Chcvrolet cars and trucks — will financially
damage the dealership to the extent that it must close all operations and let all employees
go. Sincé EClisa singie point Chevrolet dealership and sells no other lines (GM denied
my requests to sell Cadillac or Mazda lines), there would be no cars to sell. I have
pcrsona.ﬂy committed all my resources to developing the ECI dealership at its present
location. The Chevrolet dealership is my main livelihood and source of income. Without
continuation of my dealership with GM, I will have no business to generate income with.
ECI’s dealership is located in a viable market in Everett with customers located
.throughout Western Washington. In all likelihood, there will continue to be a Chevrolet
dealer in Everett. Since I have built up the Everett dealership for the past 12 and a half
years, and know the market here and ilavc considerable good will in the community, I am
in the best position to operate the dealership going forward.

43.  The dealership and I enjoy an excellent reputation and the highest
goodwill in the community. If the Rejection Motion is granted, ECI’s Chéwolet business
will be destroyed, its customer good will lost, and employees let go.

44.  ECI costs GM nothing to continue as a dealer. Through its franchise
agreement with GM, ECI pays the total costs of operation, including but not limited to:

inventory, parts, tools, salaries, and plant costs. There would be no benefit to the
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Debtors’ estate for GM to reject ECI’s contract. In fact, rejection would produce a
detriment to the debtor estates by eliminating the No. 2 leading seller of Chevrolet cars in
the Seattle-Everett area (200':;)‘ GM sales will be harmed when ECI customers buy cars
from other manufacturers. At a time when GM is struggling to regain market share,
terminating a successful Chevrolet dealer who has the closest relationship with buyers is
self-defeating.

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

SIGNED AND DATED this 27th day of July, 2009 at Kirkland, Washington.

-

JohzyB. Reggans III
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

GMAC, A DELAWARE _
CORPORATION, ’
- Cause No. 08-2-10683-5
Plaintiff,
vs.

EVERETT CHEVROLET, INC., A
DELAWARE CORPORATION,
ETt al.
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Defendants.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on 11th day of April, 2009,
the above-entitled .and numbered cause came on for
Hearing before 3UDGE ERIC Z. LUCAS, Snohomish County
Superior Court, Everett,-ﬁashington. .

APPEARANCES

For the Plaintiff ) JOHN GLOWNEY

For the pefendant WILLIAM WHEELER and
KARL HAUSMANN

REPORTED BY:

DIANA NISHIMOTO, OFFICIAL COURT REPORTER
SNOHOMISH COUNTY COURTHOUSE

3000 EVERETT, WA 98201

PHONE (425)388-3281
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THE COURT: All right. we are back on the recofd
in the matter of Gﬁ#c versus Everett Chevrolet. and
this morning's hearing was scheduled to talk about the
motgon to amend the complaint. I've sort of changed
this- agenda. I'm going tc'give you my ruling. So
here we go.

This matter has come before the Court Tor hearing
from march 17th, 2009 to April 10th, 2009. The Court
MsMudmdmﬁmwtﬁﬂtﬁﬁmw.ﬂ?uﬁﬁu,
the memorandum of counsel, the records and the files
herein. It is therefore ordered, adjudged and
decreea a; follows:

And these are my Findings of Fact.

‘owner, John Reggans, has been operating Everett
chevrolet Inc. (Henceforth ECI) successfully in the
City of Everett since 1996. He started in this
business with an 80 percent investment from Motor's
Holding, a division of General Motors Company and a
twenty percent match of his own.

The program he engaged in with Motor's Holding
enabled the junior investor to buy out the larger
company interest in a ceftain amount of time.

The pro forma plan for Mr. Reggans was To
accomplish this task in 3.5 years. His actual

performance was better. He acquired one hundred

Page 2
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percent ownership in i999, after only two years and
nine months. This acquisition was achieved solely
through dealer profits.

ECI, under Mr. Reggans, has been profitable every

year from 1996 to 2006. The Dunn and Bradstreet

“report filed as exhibit number 92 indicates that his

high year sales were approximately 40 million dollars.

puring the late 90's Mr. Reggans testified that he
averaged new car sales of 70 a month from 1996 to
1999. In 1999, a new Chevy dealership, Speedway
chevrolet, opeﬁed up as a direct compet‘itort Afper
tﬁis; his new car sales dropped, but he still managed
to average about 40 to 60 new cars sold a month.

In 1999,_he-received a-working capital Tloan from
GMAC in the amount of $500,000, and repaid it im full
in five years. He has had revolving Tine of credit
with GMAC since 1999, with payment terms of interest
only. This continued until July 2008, when GMAC
unilaterally demanded principal reduction payments of
$10,000 a month in addition to interest. |

Mr. Reggans testified that in 2006 ECI earned
$£700,000 in net profit. However, after 2006, the car
industfy began to decline. His 2007 net profit was
only about $28,000.

In September of 2007, Mr. Jerry vick became GMAC
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branch manager for the Pacific Northwest. Wwhen Mr.
vick was asked on direct examination if there were any
credit issues in 2007, he indicated, yes, that ECI

needed to expand its revolving Tine of credit from

.$500,000 to $800,000.

The request was made directly between Mr. Reggans
and Mr. vick. There was no problem granting this
request at that time. At the end of 2007, mr.
Reggans also reguested of Mr. vick that GMAC help
fﬁnaqce the purchase of real estate the firm was

leasing. Mr. Reggans saw this as critical to the

profitability of his business because he was facing a

‘dramatic increase in lease payments and this was a

proactive action on his part.

The ﬁurthase of the property would avoid an
ésca1§ti0n in lease payments of nearly fifty percent.
Mr. Reggans made clear that this deal had to close by
December 31st, 2007. GMAC did not respond until May
of 2008. The response was a decline and was verbally
delivered by Mr. vick. GMAC did not respond to this
request in writing. '

on direct examination, Mr. Vick indicated that the
reason for the decline was no positive cash flow.
However, the April financial statement Toss was the

first quarter loss of the year. Plus GMAC had just
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jncreased the revolving line of credit.

Lastly, the collateral is extremely valuable real
estate on Highway 99, Evergreen Way in Everett. The
property was appraised. The unrebutted testimony is
that the sales price was one million dollars under the
appraisal, as such, the Court does not find Mr. vick's
answer at tr.'ia'l to be credible.

From a business standpoint, GMAC's position is not
reasonable. From the facts preseni’.ed, GMAC appears
to have been dragging its feet. This delay, rather
than swift rejection, denies the dealer the
opportunity to pursue other options in a timely
manner. °As an isolated occurrence, this fact is not
important. But it is important if it is a pattern of
behavior. ’

The April e financial statement showed a yéar o
date -'Ioss of $163.,042. This led to a meeting between
Mr. vick and Mr. Reggans on Jupne 10th. Mr. vick
testified that the meeting basically covered all the
jtrems later memorialized in his letter of July 31st,
2008, which is exhibit number 1. Mr. Reggans disputed
this vehemently in his testimony, indicating that the
meeting was dominated by a request for his persoha1.
guarantee and that virtually none of the other topics

in Mr. vick's subsequent letter were communicated in
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this meeting. This raises a very serious issue of
credibility.
In his court testimony, Mr. Vick indicated that he
could not recall Mr. Reggans' response to raising

these very serious issues, particularly to the request

for the $800,000 cash injection. The Court finds that

Mr. vick's testimony is simply not credible.

In the Jetter, Mr. Vvick indicates that because of
the losses, ECT will need a cash injection of
$800,000, Mr. Reggans's personal guarantee and
continue to pay promptty and faithfully. A deadline
was set at October 31st, 2008 to achieve these goals
and if that they were not achieved, GMAC promised to
"suspend or terminate” the dealer's wholesale credit
lines. After these conditions were set, a few more
were added.

one was a charge of $500 per audit.

And number two was the change in the revolving Tine
of credit setting a principal reduction payment of
$10,000 a month.

This letter is copied to Michelle Smith and her
only. The Court also finds it incredible that a
Tetter of this magnitude would be sent almost fifty
days after the meeting.

In the world of finance, sixty days is a Tifetime.
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A concerned dealer would certainly want these fifty
days in order to meet the conditions set. Here, GMAC
deprived the Dealer of his time to adjust, another
indication of delay. .
By his own testimony, Mr. Vick did not mention the
deadline in his meeting, only in the letter. The
entire scenario, as a reported by Mr. vick, lacks
credibiTity.

This letter has been construed in many different
ways, but in business this is known as a drop dead
letter. The author is communicating to the reader
that the relationship is over and it is just a matter
of time before the end. However, this letter
attempts to mask this intent by justifying GMAC's

actions based on credit trends and performance. But

‘at this point in the year, there were no trends as-

yet. A1l high overhead businesses show losses at the.

beginning of the year until they reached their break
even point in sales later in the year. This is
common knowledge. If this had been the subject of
oral conversation over iunch, there is no guestion, in
this Court’s view, given Mr. Reggans' wide ranging
contacts, that he would have had a different posture.
But GMAC deprived him of the opportunity to make

the maximum use of his time by misleading him, by

manipﬁ1at1ng and withholding information and resting
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on a reservation of jts rights. This fifty days
becomes a critical point later in the year.

what Mr. Reggans did not know is that GMAC was
undertaking a very sophisticated financial analysis on
his firm. He did not know that a metric was being
applied to him. #s. smith testified that he needed
to show a debt to equity ratio of three to one, yet
this was never told to him, even though GMAC knew they
had analyzed his April debt to equity ratio at over
9.73 to 1. There was no proof by GMAC that the cash
injection of $800,000 was based on achieving this
three to one debt to equity ratio.

And in fact, Ms. smith testified that she knew he
could not make this target in July because he had
continued to Tose money. When Mr. Reggans did inject
$500,000 into his business in October hoping this
would convince GMAC to 1ift the personal guarantee
condition, he still could only achieve a debt to
equity ratio of 18 to 1. .

on questioning by the Court, Ms. Smith admitted
that the target cash injection of $800,000 was no
Tonger valid in July when it was requested in writing.
And they did not tell him it was no longer valid. She

calculated that a total cash injection of $800,000 by

the oOctober deadline, given the increased Tlosses,

would only get him to a debt to equity ratio of 10.73
Page 8
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to 1, when the metric is 3 to 1. She knew that ECT
could not meet GMAC goals.

according to GMAC, both Mr. vick and Ms. smith
engaged in detailed financial discussions with Mr.
Reggans about the performance of his bpsiness, yet not
once did they share the financial analysis with him.
Targets were set without any justification.
peadlines were set without any notice or
justification. Wwhen he inquired why-he was asked for
his personal guarantee after 12 years of doing
business with GMAC, he was told vaguely that it was
not uncommon. That was a quote, not uncommon, and
that "not every dealer” had to do it.

Ms. Smith was also not a credible witness. By her
own testimony she has 25 years in the business and a
Masters in business administration. Yet she could
not derive the formulas from simply reviewing the
financial information on instruments she has
purportedly used for years. She could not glean the
formulas without a formula handbook or a cheat sheet
and she could not give the Court ECI's breakeven point

in total sales, only in units per month. For a high

level unit manager, this is simply not credible.

10

However, it is credible if her primary job is
collections and shutting down compahies. This does

not require a high level financial analysis. And she
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testified that she was just "promoted” to high risk
manager. This is a credit collection term.  In other
busipesses it's called special credits. This is a
division of a firm that a-client goes to when all
credit is about to be cancelled and all debts called
due.

proof of this collection attitude is her response
to Mr. Reggans when he asked her why he needed to have
a personal guarantee. She said he has to have some
“skin in the game.™ This Court found this comment to
be highly insulting. It islnot only insulting to a
person who has earned his ownership via hard work and
profit over a 12 year period, it is insulting based on
ﬁer explanation that a "personal guarantee shows level
of commitment.” That's a quote. In the credit world
this is a false statement. Every single business
person in the world knows what a personal guarantee
means. It means the Towest credit rating for a
business. It means the business has no value. This
is why the personal guarantee is required, so that the
lender can take your house if the business fails to

pay its debrts. In this case, it is not true that the

business had no value. Motor's Holding, after its

own due diligence, was prepared to invest 2.5 million

dollars in this business. This casts doubt on the

requirement for a personal guarantee.
: " page 10
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Most small business people start with a personal
guarantee and struggle to escape this risk by building
the net mrfh of their business. For her to say this
in court under oath shows her lack of respect for the
Court, and her total lack of credibility. But it does
reveal her motivation. Clearly, this explanation to
the Court and to Mr. Reggans is the first real proof
of a eMAC hidden agenda.

surprisingly, Mr. pedram Davoudpour did testify
credibly. when the Court asked him why these actions
were taki ng place, he candidly indicated that there
were "red flags in the file.”

when I asked him to identify what he read in the
file that was a red flag, he indicated that the letter

of July 31st, 2008 was the red flag. Mr. Davoudpour

was not using the occurrences of November or December

or August to impose the restrictions on ECI that he
was responsib"lehfor implementing, he was relying on
the July Tetter. Mr.'navogdpour's testimony afﬁ rms
for the court that the requi rements in the July Tetter

were false targets and were designed to create the

12

basis for ECI's default. ) )
The hidden agenda that is taking place here is a
working capital assault on ECI designed to manufacture

a default.

First, a target for cash injection is set that can
Page 11
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either not be reached, or if it is reached, will not
bring ECI into compliance with the policy metric of a
3 to 1 debt equity ratio.

Next is a communication to ECI that the break even
is units and that he needs to sell more units to meet
GMAC's goals. ECI is also told that they need to
reduce inventory. Wwhen the Court asked Ms. Smith what
this meant, she said, "sell more cars.”

Néxt is the $500 audit charge.

Then there is the $10,000 monthly principal
reduction charge.

Then the revolving line of credit is suspended,
exhibit 69, while at the same time the interest rate
is increased from Libor plus 300 basis points to Libor
plus 600, an qincrease of one hundred percent.

Ms. smith testified that all past credit decisions
were purportedly based on ECI's performance, but this
one in her letter is thinly based "market condition",
wﬁthoué indicating what metric in the market is being

used, without any stated relation to a specific market

condition or contract term. This seems to be just an
arbitrary action, which is not commercially
reasonable.

Next is the inventory reduction charged billed at
over 3$170,000. This pre payment has no basis in the

contract. See exhibit number 3 where it says "As
pPage 12
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each vehicle is sold or leased, we will faithfully and
promptly remit." It comes directly out of working
capital without being earned. The calculation of the
sum has no metric and appears totally arbitrary. It
appears to assume depreciation of a vehicle that is
not being used when all depreciation rules are based
on use. It is even generally known that you value a
car based on mileage used, so this charge appears
arbitrary and as such is not commercially reasonable.

Then there is the November refusal to floor

unencumbered new and used vehicles at the Dealer's

" request when it would have had maximum positive effect

on the Dealer in response to the Dealer's efforts to
be proactive and anticipate his problems.

Followed by that decision is the 6ne in December To
allow flooring after audits found ECI to be out of
Trust. This action violated GMAC's own rule as

testified by Ms. Smith that no flooring would be done

“once the f1oorp1hn was suspended.

14

But in the December case, the flooring helps GMAC
Ey obtraining more of ECI's assets, and harms the
pealer because only his earlier proactive approach

would have enabled him to avoid the out of Trust

" position.

The three day business day remit rule in this

context i5 used To assault working capital. whien the
Page.13
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business most needs flexibility, the rule is strictly,
if not arbitrarily, enforced. This rule is not a -
contract term, and it is not uniform among dealers.
some have a five business day remit rule. And there
was no testimony in the record concerning how it was
applied or who got three and who got five.

1f it's not based on contract or a clearly
articulated policy, it is arbitrary and not
commercially reasonable.

The sales date determined by GMAC is arbitrary.
Ped}am pavoudpour testified that when there was a
dispute about -sales dates then they would negotiate it
with the Deal er. However, it was clear from the
testimony that there would be no negotiating with mr.
vick or Mr. Ted Modrzejwski. The date is applied in
an arbitrary manner because cars are considered sold

before the deal closes and is funded. Even known

_ unwinds are included in the audits as due and payable.

15

This is a working capital assault, because it then
requires the Dealer to fund the GMAC floorplan payment
out of his working capital rather than out of the
sale. A Dealer with a five day remit will have a
distinct advantage here over one who has a three day
‘remit. And this is not commercially reasonable
because it's not based in any contract term and not on

any clearly articulated policy.
Page 14
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Audits taking place on a daily basis also assault
working capital. A1l the employees who testified
indicated that the daily audits interfered with their
performance. They testified that it reduced sales.
Inefficient performance diminishes working capital
because employees must be paid who are not achieving
peak performance. Mr. Jaffee testified that GMAC was
on site interfering with the business operation from
November' 14th, 2008 until he left on January 28th,
2009. He testified that during this time, "there was
not one day when they were not physically on the
premises .-" This is not commercially reasonable
behavior. He testified that customers overheard their
conversations when they would come into his office and

demand information. This testimony is contrary to

‘GMAC witnesses who said they were polite and asked

employees to step out. This creates a credibility

16 -

question that this Court resolves against GMAC.

0n December 4th, exhibit 56, demand on the open

account was made severely impacting not only working

capital, but the Dealer’'s cash position by diverting
and freezing these critical funds.

On December 15th GMAC demanded payment on all
credit lines \-ﬁth a deadline of march 13th.

And then surprisingly, on December 19th, just four

days later, GMAC demanded immediate payment of all
pPage 15
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credit lines referenced in the letter December 15th,
2008. These two actions coming within days of each
other do not make sense unless they are intended to
stop his investment from Motor's Holding.

on December 30th GMAC acquired a Temporary
Restraining Order that shut the business down for two
weeks.

pemand notices went to financing institutions and
th;is assault stopped all financing of sales until
relief was granted by the Court Januéry 15, 2009.

It is unrebutted that Mr. Reggans had a
pre-investment contract, exhibit number 109, in place
that would have provided an equity cash injection into
his business by Motor's Holding in the amount of 2.5

million dollars and which was due to close on January

.9th, 2009. It is uhrebutted that Mr. vick and Ms.

17

smith of GMAC, and othefs. knew thig contract was
pending. with this deal, Mr. Reggans would again be a
junior investor in his business. However,-it is also
undisputed that an equity investment of 2.5 million
dollars, just days away, would have solved all of
ECI's c}edit problems with GMAC. Motor's Holding, 1in
its refusal to close, cited this lawsuit as a basis
for denial.

oOkay. So here is my analysis, and this is a

quote.
Page 16
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"The law has not yet acknowledged a general
requirement of full disclosure of all relevant facts
in all business relationships but the duty to disclose
relevant information to contractual party can arise as
a result of transaction itself within the partie’s
general obligation to deal in good faith.”

This is from Liebergesell vs. Evans 93 wash.2d 881.
And the quote is from 893. It's a 1980 case.

By failing to disclose the debt to equity ratio and
other aspects of eMaC's sophisticated Financial
analysis, GMAC was able to create a false target for
the pealer and misTead ECI about its future actions.

GMAC withheld information on its true targets and
metricé, while at the .s-é.me time pushing the Dealer to

achieve the stated targets by trying to increase

18

sales, while at the same time deliberately depriving

the Dealer of the working capital needed to reach the

_ stated targets and/or goals set for him by GMAC. By

so doing, GMAC leads the Dealer to behave in a way
that is beneficial to GMAC but detrimental to the
Dealer. These facts were never disclosed. These
facts were at all times relevant to their relatiopship
and this Court finds that GMAC had a duty to disclose
them. As such, failure to disclose these facts

constitutes a breach of the implied covenant of good

‘faith and fair dealing.

Page 17
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.In a sTow market there are two ways to break-even
and reach a favorable debt to equity ratio. One is to
increase sales but the other is to reduce overhead,
which will reduce the firm's ability to sell.
Revealing the debt to equity ratio and other parts of
the financial analysis could make this determination
to reduce possible. To d*islcuss break even analysis
only in units and only in increasing unit sales hides
this fact. Lower sales in the current climate was not
good for GMAC. GMAC pushed the Dealer to perfof‘m when
he could have reduced his efforts to obtain
profitability, but this would have increased his
inventory. Ms. Smith testified that he needed to

"sell more cars” to succeed. Clearly, in the current

market, with all of his competitors, hers s a
specious conclusijon.

The U.C.C. defines good faith in RCW 62A.9A-102(43)
as follows: '

"Good faith means honesty in fact and the
observance of a reasonable commercial standards of
fair dealing."”

In the +instant case, GMAC did not conduct itself
honestly. There was a hidden agenda throughout the
time from when Mr. vick took' control until the
catastrophic demands in December. The goal of the

team from GMAC in this case was to shut down the
page 18
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pDealer. The mechanism was to set a false target that

could not be achieved and by so doing manufacture a

- default.

Given the totality of GMAC's actions, this s the
only conclusion this Court can come to. This was a
hidden agenda. GMAC does not have a contractual right
to shut down the Dealer and put him out of business.
GMAC may withdraw their financing, but they must d(I) S0
in a commercially reasonable manner. This was not
done in this case. . The actions taken by GMAC to
assault the Dealer's wqu'ing capital were designed to
put him out of business, not merely to protect

collateral. If GMAC had disclosed that it did not

20

want to do business with ECTI in the future openly and

. honestly, then he would have had recourse to

alternatives. But instead the Dealer was led to
believe his past good relationship with GMAC still
existed all the while secret actions were taking
place, which damaged his ability to perform, and these
actions escalated during 2008. In fact, Ithe actions
of December 15th and 19th seemed designed to block his

financing from Motor's Holding, which closing date was

‘less than thirty days away.

If he had the fifty days from June 10th to July
31st, he may have been able to close that deal despite

the efforts of GMAC. Here, GMAC aligned all forces in
page 19
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order to make the Dealer fail. Such actions are not
commercially necessary or reasonable. = This case s
the perennial problem of a false target, otherwise
known as "hiding the ball". If ECI had known that it
could never achieve the goals GMAC had set, then it
would have been free to pursue other options.

Now, GMAC guoted the case of Badgett. I am not
going to give the cite. But Badgett is not on point
because it deals with an affirmative expansion of a
duty of good faith by requiring cooperation. Here no
such expansion is contemplated or required. ECI and

this Court does not require GMAC To cooperate in any

21

venture. The law only requires GMAC to be honest with
regard to its intentions and not attempt to
manufacture defaults, put pressure on a business to
fail, or block other contract opportunities. A1l
these things were done in this case, and all are acts
of bad faith.

The Daaiér in this case has a right to know how he
is being evaluated. Failure to disclose this amounts
to having to take a test without knowing what the
problems are to be solved. He was constantly given
partial financial information and encouraged tO turn
his jnventory when doing just the opposite would have
made him profitable.

ECI sold 19 million dollars by october of 2008.
pPage 20
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with these sales, that if he had cut back his sales
éfﬁ:rts and Towered his break-even point, he could
have made a profit, but GMAC was pushing him to do
just the opposite in order to engineer default. This
coﬁst‘itutes bad faith.

So the conclusions of Taw are that this Court has
jurisdiction in this matter.

GMAC breached the contract by violating the
Covenant of Good Faith and Fair Dealing.

The request for replevin is denied.

And I think consistent with that, the motion to

22

amend the complaint is also denied.

I don't think we need to talk about itT.

Anybody have-anything else they want to say?

MR. GLOWNEY: what is the Court going to do with
the TRO?

THE COURT: ng]. I think that means it's over.

Mr. Hausmann?

MR. HAUSMANN: I agree, I think it was just in
place ‘between the time of the inception of the case
and this ruling on replevin, so I think it's
distinguished by definition.

MR. WHEELER: Your Honor —-

MR. GLOWNEY: Is the Court treating this as the
final ruling in this case? '

THE COURT: The Court is treating this as the
Page 21
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final ruling in this case.

MR. WHEELER: Your Honor, taking that +into
consideration, we would request that there be a hold
on the bond so that we could pursue monetary damages
against GMAC on that bond.

THE COURT: I will grant that.

MR. GLOWNEY: 1Is that going to be in this case or
some different case?

THE COURT: I am not sure.

MR. GLOWNEY: I'm just trying to understand, if you

23

are saying that this case is finished, then where is
he pursuing this claim?

THE COURT:  Well, I thought about this to a
certain extent, bec;_iuse I know that this matter 1is
going to continue in some form. I am not quite sure
how. what I'm going to do is I'm going to retain
jurisdiction in this case for any post hearing motions
tHat relate to this replevin action.

And if you think that the bond relates to that, go
ahead and make your motion.

MR. HAUSMANN: Your Honor, I think just to -- for
interest of full explanation we do have a counterclaim
péndi ng, and it has a claim for damages.

And I just don't -- I am not -- I'm still

processing your decision, I am not sure how we should

. approach that issue through here.

Page 22
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THE COURT: The rest of the trial?

MR. HAUSMANN: Yes, well you just mentioned this
was a final decision.

THE COURT: On the replevin motion.

MR. WHEELER: So should we file a motion for -- ﬁs
for readiness to proceed against the bond for the
monetary damages on the counterclaim?

THE COURT: I am not quite sure I understand that

either.

24

MR. WHEELER: We have a counterclaim against &MaC

for monetary damages. The bond was submitted by GMAC

so that in the event the replevin action was decided
against GMAC ——

THE COURT: ©Oh, is it a replevin bond?

MR. HAUSMANN: It is a replevin bond.

MR. GLOWNEY:' It 1is.

MR. WHEELER: It is. So in the event that that
decision was rendered against GMAC and the Dealer
could prove damages, the Dealer could pursue a claim
against that bond.

THE COURT: I'm just doing this off the top.of my
head, I hadn't thought about this part. I would

expect that would be the second step of this action,

the proceeding against the bend.

MR. GLOWNEY: Wouldn't it be a trial on monetary

damages? I don't quite understand what proceeding
pPage 23
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against the bond is --

THE COURT:  well, the bond is replevin bond and
the decision on the replevin has been made.

MR. HAUSMANN: Just to confuse things a little bit
more. The first action was an injunction. what GMAC
filed was a replevin bond before Judge Allendoerfer.
we argued that was not the right type of bond. Judge

Allendoerfer said it's a bond, it's sufficient. I

25

don't want to paraphrase what he said, but arguably he
said that was a bond to insuré from damages that
-flowed from the injunction, which I think might be a
déffergnt shecies of damages or species of claim, than
a neh]evin bond and the damages related to the
replevin.

THE COURT: ©Okay. What I.contemplated was that
there was this replevin show cause action and then
once the decision was made here, then the other issue
would proceed to trial.

MR. HAUSMANN: Okay.

THE COURT: That's what i contemplated.

' MR. HAUSMANN: Right.

THE COURT:  But there might be some -- what I was
thinking about_Tast night, is there may be need in
going from that step to the trial, there may be some
need for other types of motions, depending on the

ruling of this hearing, to facilitate a smooth
Page 24 -
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transition. And off on the top of my head, I couldn't
think of anything, but that might have been because it
was 3:30 in the morning and I couldn't process all
that well then.
But I think that there are probably some things
that probably need to be done, so I will retain

jurisdiction for the post hearing motions. I will not

26.

retain jurisdiction for the trial, that has to go back
to ‘presiding to be assigned out for trial. And that
trial will be on damages.

MR. GLOWNEY: So the injunction is 1ifted?

THE COURT: The injunction is Tifted.

MR. GLOWNEY: So when they sell cars what do they
do?

MR. HAUSD‘JIANN: They are still contractually bound.

MR. WHEELER: We will pay the floorplan amount.

MR. GLOWNEY: Then we have $700,000 in
delinquencies.

MR. WHEELER: The delinquencies were caused as a
result of your action.

MR. GLOWNEY: And the 130 under the TRO, we don't
need to debate that here, but that's a question.

THE COURT: I understand that is not a neat and
tidy situation, okay. But I can't reso'!vé all the
problems at this point.

MR. GLOWNEY: I just want to be clear, the
Page 25
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injunction is 1ifted or not.
THE COURT: It is Tifted.
MR. HAUSMANN: Thank you, your Honor.
MR. WHEELER: Thank you, your Honor.
THE COURT: So I'm not quite sure what you all

want to do in terms of an order, but in an hour I'm

27

goiﬁg to be heading over to juvenile court.

Mr. Hausmann, you know where juvenile court is.

MR. HAUSMANN: Yes.

THE COURT: If you need me to sign something today,
I will be available over there.

MR. WHEELER: Yes, we do.

THE COURT:  You just need to go over there and
speak with the court coordinator.

MR. HAUSMANN: That's down at Denny.

THE COURT: Have you been there lately? Just go
in the main front entrance, once you go through the
metal detector and all that, there is a little booth.

MR. HAUSMANN: Kiosk.

THE COURT: yves, kiosk, and just ask them. I will
either be in courtroom one after three o'clock, or I
will be upstairs in staffing.

MR. GLOWNEY: Are you going to prepare an order or
do you want me to --

MR. HAUSMANN: We will work together.

MR. GLOWNEY: We need to get it entered today.
Page 26
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Anything else?

THE COURT:
MR. . GLOWNEY:

THE COURT:

I don't think so.

Thank you.

page 27

Court will be in recess.
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SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

GMAC, a Delawarc Corporation, No. 08-2-10683-5

Plaintiff, ORDER-DENYING PLAINTIFF'S
REQUEST FOR REPLEVIN AND
Vs - DENYING MOTION TO AMEND
. COMPLAINT
EVERETT CHEVROLET,INC,, a
Delaware Corporation; and JOHN
REGGANS and JANE DOE REGGANS
and their marital community,

Defendants. J

THISMATIERh&Viugmgul&iycﬂm:;ﬁcfomﬂ};sCmeashawcmm
hnanngibrmpievm, GMAC’s motion to smend its complaint; and GMAC’s motion to
Enforce January 14 Injuction Order. The Defendants being represented by their
attomeys, William J. Wheeler and Marsh Mundorf Pratt Sulliven + McKenzie, P.S.C,,
by Karl F, Hausmany, Plaintiff being represcnted by its attorneys Stoel R.ivesLLP,ll:iy
Andrew A. Guy snd Joha E. Giowney, and the Court having bzard the testimony of.
witnesses and considered exhibits, and considered the pleadings submitted by the
parties znd beard oral argument and reviewed the records and file herein and being fully

advised in the premises, NOW, THEREFORE,

ORDER DENYING PLAINTIFF'S REQUEST FOR
REPLEVIN AND DENYING MOTION TO AMEND

COMPLAINT - }

CP 157



18

12

21

24

[TIS HEREBY ORDERED, ADJUDGED and DECREED as follows:

1. GMAC’s request for replevin is denied. The court finds and concludes
that GMAC has breached its Wholesale Scowrity Agreement and violated its duty of
good faith and fair dealing under the Washington UCC and Washington common law.

2 The Restraining Order entered December 31, 2008 and modified January

14, 2009, is dissolved.

T — on the show cause hearing for replevin. However,
Findings of -Fx;c‘t and Conclusions of Law will be entered upon presentation by the
pattics.

) KX .-'I'hc 332;000.06 -hcld in the Registry of the Court shall be paid
h-nmedin!.&iy iﬁ and ;xpadimdnmmbywhtmsfﬁtoﬁu.s.m account of
Everett Chevrolet WI for Everett Cheviolet will provide wiring instruction’to the
Clerk of the Cowrt.

5. This Court wﬂlminjmisdiution over the case to resolve all remaining
issues related 1o the requt:st formp!.evm, mcludmg the. r:sohﬂ:mn of the Two Million

Dallar(SZUOGOUOO) cou:tbbndonﬁlc.
6, GMAC’ sMotion mAmmdnchnmplmm:sdmad.

‘}'.- GMAC s motwn 1o eaforce the Jgouary 14* mjumtwc order is denied.

DON'EDJOPENCOURTM ( dayquprﬂ.,

JUDGE ERICZ. LUCAS

ORDER DENYING PLAINTIFF'S R.EQUE:STFDR
REPLEVIN AND DENYING MOTION 'ro AMEND

'QJMPLAINTZ
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MARSH MUNDORF PRATT SULLIVAN
+ McKENZIE, P.S.C. '

Kl F. Hawnyonn, WSBA #21006

Local
Co-Counsel for Defendants

Copy Rescived, Wvﬁ for Entry and
Notice of Presentstion Waived:

STOEL RIVES LLP

Andrew A Guy, WSBA #9278
John E. Glosvney; WSBA #12652
Attormcys for Plaintiff

5 iyl M

ORDER DENYING PLAINTIFF'S REQUEST FOR
REPLEVIN AND DENYING MOTION TO AMEND
COMPLART -] .
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' GMAC

July 31, 2008

Mr. John Reggans, President
Everett Chevrolet, Inc.

7300 Evergreen Way
Everett, WA 98203

Dear Mr. Reggans:

Thank you for meeting with me on June 10, 2008 1o discuss a number of concelrns GMAC has with the
unsatisfactory credit base, operating trends and wholesale performance of Everett Chevmlet Inc. (the
"Dealershlp') This-letter serves tg confirm dur discussion.

. Based on an ana}ysis of the Dealership’s operating trends, repayment capacity and available security, GMAC is

unable to increase the limit of the Dealership's Revolving Line of Credit or exlend a working capital loan to the -

Dealership.

Further, the deterioraﬁng operating trends and credit base of the Dealership and its poor wholesale performance
increase GMAC's .credit risk associated with the Dealership's account. in order to continue the fnanang
arrangement between the Dealership and GMAC and fo help mitigate GMAC's credit risk, GMAC requires, at a
minimum, thefoliowmg‘

= By no later than October 31, 2008, an unencumbered capital injection of $800,000 must be made
) into the Dealership.
- e By no later than, October 31, 2008, the personal guaranty of John Reggans of all obligations of
the Dealership to GMAC must be provided to GMAC as additional security.

= As always, the Dealership must remit payments for vehicles “faithfully and promptly* upon their

sale or lease, as required by the Dealership’s Wholesale Security Agreement with- GMAC, and
. strictly comply with all provisions of 1he Wholesale Security Agreement,

Jithe Dea}efshlp is unwilling or unable to comply with The above requirements, GMAC rnay su5pend or termmate :

“the Deaiershlp s wholesale credit Jmes y

In addition, pursuant lo the Dealership's Revolving Line of Credit Agreement with GMAC, in addition to interest
charges, GMAC will bill the Dealership a minimum principal payment of $10,000 each ‘month,

Additionally, as we discussed, in accordance with the terms and conditions of the Dealersh:ps Wholesale
Security Agreement, effective August 1, 2008, GMAC will assess a fee of $500.00 en.audits (*Audit Fee”). The
Audit Fee will appear on the Dealershlps wholesale billing stalement or a separate billing. GMAC, in its sole
discretion, may waive the Audit Fee if the resulls of the audll refledt wholesale payoff delays of less than 25%.

You are remmded that:

1. Audit resulls are for GMAC'S use and will not necessarily be shared with you. or the Dealership. Audit
results may not be relied upon by third parties withoul GMAC's prior written consent.
2. Audit results do not constitute business, investment, financial, or other advice from GMAC to you or
- the Dealership.
3. Audits are baséd on mfon'natmn provided by the Dealership, and GMAC relles on the accuracy and
completeness of such information in comptetmg 4udits. GMAC does not ordinarily verify the acturacy
or compleieness of such information.

—
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. 4. "Audits conducted by GMAC do not create a fiduciary or other trusi relatlonshqp between the
Dealership and GMAC.
5, GMAC is not liable for any loss er damage incurred by you or the Dea1ersh1p arising out of or related
to any Dealership audit.

Nothing in this letter constitutes or should be construed as a waiver by GMAC of any of its rights or remedies
under any of the Dealership's agreements with GMAC or applicable law, such rights being expressly reserved.
Notwithstanding the foregoing, the Dealership’s wholesale credit lines are expressly subject to the ierms of the
agreements under which they were exiended. They are discretionary lines of credit and may be modified,
suspended or terminated at GMAC's election, in its sole discretion.

Should you have any qﬁes'tions or.cornments, please do not hesilate to call me.

Sincerely,

o R. Michele Smith, GMAC

GMAC Financial Services
. 5208 Tennyson Parkway #120
Tel: 206-418-8683 - Plano, TX 07524
E-Mail: mjerry.vick@gmacfs.com
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GMAC FINANCIAL SERVICES

BRANCHES THROUGHOUT EXECUTIVE OFFICES
TIEWORLD ' DETROIT

October 16, 2008

John Reggans

Everen Chevrolel, Inc.
7300 Evergreen Way
Everen, WA 98203

Re: Everelt Chevrolet-Geo, Inc. (“Borrower™) Revolving Line of Credit Agreemént

Dear Mr. Reggans:

Everett Chevrolet-Geo, Inc. is the Borower under the Revolving Line of Credit Agreement dated October
16, 2000 (“Agreement™). Due to current markel conditions:

= GMAC can no longer make this credit linc available to the Borrower and hereby suspends its
obligation to make Credil Linc Advances to the Borrower as of the date of this lener; and

=  GMAC needs 1o raise the rate of inlerest on any outstanding Credit Line Advances to 600 basis points
above the previous month's average of the 30-day LIBOR rate.

This rate increase requires an amendmenl of the Agreement fhat must be signed by the Borrower-and
GMAC. As such, GMAC proposes to amend Section 1(f) of the Agreement, which is captioned

“Interest”, to read as follows:

I. Strike the first paragraph in its entirety and replace it with the following:

“The Credit Line Advances will bear inleresl on the principal amount of and from the date of
cach advance to the date of repayment in full of the Credit Linc Advances.. Only one interest
rate will apply to the Credit Line Advances al any given time. The rate of interest on the Credit
Line Advances will be 600 basis points (one basis point equals one hundredth of one percent)
above the previous month's average of the 30-Day LIBOR rate (as hercinafter defined). Such
previous month's average of the 30-Day LIBOR tate as of October 1, 2008 is Two and Seventy
Two One Hundreds percent (2.72%). Upon each subsequent incrcasc or decrease in the
previous month's average of the 30-Day LIBOR rate, the rale of interest will be increased or
decreased by the same amounl as the increase or decrease in the previous month's average of
the 30-Day LIBOR rale, effective on the first day of the next monthly interest billing period. In
no event will the applicable interest rate exceed the maximum permitted by law.

2. Strike the second paragraph in its enlirely.

The foregoing amendments would be effective-on December 1, 2008, and all other pamgrabhs of Section
I{f) and all other terms and conditions of the Agreemenl Wl“ remain unchanged and in l'ull force and

effect as writlen. -

Reggens

3. N e

CP 164



Please indicate the Borrower's agreement to this amendment, effective December 1, 2008, by signing ‘{ }
below where, indicated and return a sipned copy of this Igﬁer to GMAC at the address indicated '
abave by October 31.2008. .
If GMAC does not receive the Borrower’s signed agreement by October 31, 2008, then:

«  GMAC will deem the ERLC Agreement terminated effective November 30, 2008.

+ . The Borrower must pay the full amount of the Credit Line Advances plus accrued interest by

November 30, 2008. '
In the interim, the ERLC Agreement remains unchanged and in full force and effect as written.
Jf you have any questions about this matier, please contact me at télephone number 972-649-2086.
Capitalized terms used in this lefter and not otherwise defined in it have the meanings ascribed 1o them in
the Agreement,
] (e .
Michele Smith
Operations Manager
Acknowledged and Agreed

Everett Chevfplet, Inc.

Signature: S = .
By (print na:l)L): Joun' 8. Jf&é@w
Title:__ PRESIOEAT

Date:  10/30/[08
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GMAUC Financial Services

5208 Tennyson Parkway, Ste 120

Plano, TX 75024
800-243-4591
BLANCHES THROUGHOUT EXECUTIVE OFACES
THE WORLD DETROIT

November 25, 2008

SENT VIA EMAIL AND.FACSIMLE ON NOVEMBER 25, 2008

Mr. Joho Reggans

Everett Chevrolet, Inc.
7300 Evergreen Way
‘Everett, WA 98203

RE: Evereit Chevrolet, Inc. (“Dealership”)

Dear Mr. Regeans:

This lemter confirms the conversation between you and GMAC on November 21, 2008 regarding the
Dealership’s failure to meet all of the requiremenls as stipulated in a letter sent to you by GMAC dated
July 30, 2008. 1n that letter, GMAC required the following in order to continuc the financing
arrangements' between the Dealership and GMAC: -

By no later than October 30, 2008, an unencambarod capital injection of $800,000 roust be made
into the Dealership.

By no later than October 30, 2008, the personal goaranty of John Reggans of all obligations of
the Dealership to GMAC must be provided to GMAC as additional security.

As always, the Dealership must remit paymeat for vehicles “faithfully and promptly’ upon their
sale or lease, us required by the Dealership’s Wholesale Security Agreement with GMAC, and
strictly coroply with all provisions of the Wholesale Security Agreement.

As of the date of this letter:

GMAC has received unencumbered {unds in the amount of $500,000.
The personal guaranty of John Reggans of all obligations of the Dealership to GM.AC has not

" been received,

The Dealership has not remitied pavmﬂnt for vehicles “faithfully and promptly™ upon thejr sale
of lease, as required by the Dealership’s Wholesale Security Agresment with GMAC, as proven
on four separate wholcsale inventory audits conpléted on August 22, 2008 (17 out of 22 sampled
vehicles), September 4, 2008 (7 out of 16 vehicles sampled), Scptember 23, 2008 (9 oul of 15
vehicle sampled), and October 27, 2008 (5 out of 13 vehicles sampled).

EXHIBIT
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As discussed, despite the fact that GMAG’s requitertients Have not been folly met, GMAC is agreeableto
temporarily confinue the Dealesship’s credit lie-if the.following requifenients are met by November 30,
2008:

¢+ The persona) guaranty of John Reggans of all obligations of the Dealership to GMAC (document
enclosed for signature).
+  An unencumbered capital injection of $300,000.00 into the Dealership.

If the Dealership is unwilling or unable to comply with the above requirements, GMAC may suspend or
terminate the Dealership’s wholesale credit lines.

Nothing in this letter constitutes or should be constriied as a waiver of any of GMAC's FAghts orremedies.

under applicable law or under the Dedlership’s agreerherits with GMAG; all of which are é¥pressly
reserved.

Notwithstanding the foregoing, the Dealership’s credit line is subject to the agreemerits under which it
was extended. GMAC financing is demand financing of a discretionary pature and thus may be
maodified, suspended or terminated a1 GMAC’s election, in its sole, absolute discretion.

}Siheerl:]y, )

“ RM: Saifh
Operations Mamager

RN
.
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GMAC FmANCIAL SERVICES

5208 Tennyson Parkway, Ste 120
Plano, TX 75024
(972) 649-2086 fax: (972) 649-2218

December 8, 2008

. Mr. John Reggans
Everett Chevrolet, Inc.
7300 Evergreen Way
Everett, WA 98203

Re: Everett Cbevrolef. Inec. (“Dealership”)

Dear Mr. Reggans:

On November 25, 2008, GMAC sent the Dealership a letter regarding certain Tequirements as
stipulated from a previous letter sent to you on July 30, 2008. The requirements that were to be met by

November 30, 2008 we:rc

+ Provide GMAC with your personal guaranty of all obligations of the Dealership to GMAC.
¢+ Anunencumbered capital injection of $300,000.00 into the Dealership.

As of December 1, 2008, neither of these requirements had been met.

Further, GMAC sent the Dealership another letter dated November 6, 2008, which required principal
balance reduction payments totaling $172,279.00 on the following units by November 30, 2008:

¢ Pror model-year units financed by GMAC that have been in the Dealership’s inventory for
more than 180 days.

+ Used vehicles financed by GMAC that have been in the Dsalersl'up s inventory for more than
120 days.

As of December 8, 2008, GMAC has not received these principal reduction payments.

Lastly, on December 5, 2008, GMAC conducted a wholesale inventory audit which revealed 75%
payment delays (12 out of 16 vehicles sampled). It was determined that eight vehicles financed by
GMAC, totaling $131,637.98, were due on or before December 5, 2008. As of December 8, 2008,
GMAUC has not received payment for these vehicles.

Despite the Dealership’s promise under its Wholesale Security Agreement to pay GMAC on demand
for amounts advanced, as of the date of this letter, GMAC has not received the aforementioned
‘payments. Therefore, the Dealership is in default under the Wholesale Security Agreement.. As a
result, GMAC has suSpendcd the Dealership’s wholesale credit line, effective December 9, 2008, and
GM has been notified to remit to GMAC all accounts owed to the Dealership.

EXHIBIT
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Nothing in this letter constitutes, or may be construed as, a waiver of GMAC’s rights or remedies, all
of which are expressly preserved. ‘ B

If you have any questions or concems regarding this matter, please feel free to contact me at 972-649-
2086.

Sincerely,

R.M. Smith
Operations Manager

e
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IAC FINANCIAL SERVICES

GMAC Dallas Regional Business Center
5208 Tennyson Parkway, Suite 120
Plano, TX 75024
1-800-343-4541 Ext. 2063

Z

SENT VIA FEDEX AND EMAIL TO JOHNR@EVCHEY.COM

December 15, 2008

Mr. fohn Reggans, President
Everett Chevrolet, Inc.

7300 Evergreen Way
Everett, WA 98203

Re: Wholesale Credit Line of Everett Chevrolet, Inc. (“Dealership”)
Dear Mr. Reggans:
As you know, GMAC has communicated with you on several occasions this year about the declinirg

creditworthiness of the Dealership. Due to its concerns, GMAC has requested in various communications
that certain actions be taken within a specified period of time in order to reduce the risk to GMAC.

Beginning with the meeting on June 10, 2008 between you and Jerry Vick, the requested actions included, -

among other things:

= Make'an injection of unencumbered funds in the amousit of $800,000 into the Dea.lersh;p
o This was only partially achieved; oaly $500,000 was invested
= Provide your personal guaraaty of the Dealership’s obligations
o This has not been done yet
« Remit vehicle payments “promptly and faithfully” as required under the Wholeszle Security
Agreement (“WSA™)
o Dealership wholesale payment perfomancc tias not improved, as determined by audits taken
‘on &/22/2008, 9/04/2008, 9/23/2008, 10/27/2008, 11 1/2008, 11/20/2008, and 12/05/2008.
Most notably, the recent sale out of trust on December 5, 2008 of approximately $132,000
was unacceptable, and is a serious default under GMAC’s WSA.
« Pay principal reductions as billed on prior model year inventory, as well as on used vehicles financed
more than 120 days .
o To date, reduction paymeénts have not been made, in full, as billed.

GMAC also advised you on numerous occasions that the Dealership has exceeded its crediz line limit and has
had an excessive number of financed vehicles in inventory for an extended period of time. As of the date of

this Jefter, the Dealership’s New Vehjcle Credit Line is at 110 units (temporarily increased on 10/1/08 to 138

units) with 165 units currently financed by GMAC; which equates to a 196 days supply based on the October
31, 2008 GM Operating Report (54 of the 165 units currenlly financed by GMAC ace Prior Model Year
Units {2008 and older]). The Dealership’s Used Vehicle Credit Line is at 110 units with 89 units currc.nt!y
financed by GMAC (38 units have been financed greater than 120 days}

6
RegGans
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Due to the above, this lerter:is to advm the D&alefshap that GMAC has decided to terminaiethe Déalership’s
wholesale creditline and términate the Deajcmhlp sRevolving Line of Credit Agreement with GMAC dated 3’ )
October 16, 2000 (the “Revolving Liné of Credit™), S

Accordingly, GMAC hereby demands full paymient of all-amounts due, including principal, unpaid acerued
interést and any other charges, in connection with the Dealership’s wholesale credit line and all amounts due
under the Dealership’s Revolving Line of Credit (all such amoants, along with any accrued interest and
applicable fees, the '“Dealership Obligations”). The principal amounts of such Dealership Obligations are as
jollows:

»  Dealership’s wholesale line of credit $5,530,666.13

s Dealership’s Revolving Line of Credit Agreement $738,000. 00

Payruent-for such Dealership Obligations is dhie-on.or before March 13, 2009 (the “Dué Date”) and fhe
wholesale credit line and Revolving Line of Credit will be terminated on the Due Date. Interest on
Dealership Obligations will continue to accrue and is payable with the outstanding principal balances and
any other unpaid charges.

The faiture of the Dealership to pay its wholesale credit obligations to GMAC by the Due Date will
constitute a default of our WSA by the Dealership. In that event, GMAC will charge the Dealérship a
nonconipliance fee of $42,000.00, which will be immediately due and payable. The noncompliance fee
would be in addition to any arnounts owing to GMAC under the Dealership’s wholesale credit line. This fee’
will neither extend the Dealership’s whelesale credit line rior waive its defaplt for feilure to make the
required payment. Furthet, GMAC will have all fts rights and remedies under our Agreements and’
applicable law to-collect the Dealesship Obligations. -

Yo are.alsoadvisedthat sp long g5.the’ Dch.lcﬁslilp ‘Cv"bhgmons rerqdin mmmd the following cmdmons are
in effect tutilfarher notice frem GMAC:

o GMAC must retain possession of MCOs, titlés, ahd keys fo inventory.

= GMAC will continue to charge $500 for each audit.

©  The Dealership will be charged for security service required to protect GMAC’s ccllateral.

e All demonstrator vehicles must be returned to the Dealership premises and “taken out of
demonstrator service.

As atways, you and the Dealership must strictly comply with all agreements with GMAC.
GMAC expressly reserves its rights under its agreements or applicable law. The Dealership’s wholesale

credit line is a discretionary line of credit and may be modified, suspended, or terminated at GMAC’s
election, in its sole discretion.

raly

ﬂr. sh P, -#Ct'*rrh
_/ Director Cominzreial Lending
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GMAC FINAMEIAL SERVICES
5208 Tennyson Parkyvay, Suite 120
Plano, TX 75024
800-343-4541 Ext. 2050

SENT V1A FEDERAL EXPRESS AND EMAIL TO JOHNR@EVCHEV.COM
December 19, 2008

Everett Chevrolet, inc.
Mr. John Reggans
7300 Evergreen Way
Everett, WA 98203

Re: Everett Chevrolet, Inc.

NOTICE OF DEFAULT .
DEMAND FOR PAYMENT

Dear Mr. Reggans:

You are hereby notified that Evegett Chevrolet, inc. (‘Dealership”) is in default under its wholesale financing
-agreements witt GMAC for failure to pay BMAC $206,806.18 for veliicles-upon their sale or lease.

As a result, GMAC hereby demadis'thatthé DealeriHip itistediately temit payment of 2l amotints owed to
GMAC under its wholesale credit line, currently in the following anourits:

(A) Principal Amount of Vehicles Financed by GMAC S 5602,460.32
(Includes the $206,806.18) . ‘

(B) Imterest Charges through November 30, 2008 h 26.834.57

(C) Revolving Li-ne of Credit Principal Balance 3 738.000.00 .

TOTAL AMOUNT DEMANDED 5 6,367,294.89

This demand for payment is made yithout prejudice 10 any other amounts now or hereafter owing by the
Dealership 10 GMAC, includiog, without limitation, interest accruing from and afier the date of this letler, and
obligations arising under the GMAC Wholesale Plan. .

If the Dealership fails 1¢ make payment as demanded, GMAC may take possession of all Dealership property
in which it has a security interest, including, without limitation, all of the motor vehicles financed by GMAC
for the Dealership. In this respect, the Dealérship may be asked to assemble and present for retaking by
GMAC such collateral. GMAC reserves the right to exercise any other remedy it may have pursuant to law or

contract.

Director Commercial Lending




EXHIBIT I

CP 177



EVERETT
CHEVROLET
o T

November 27, 2007

General Motors Corporation

EDES-WorldWide Real Estate, Western Region

Attention: David Frederickson, Regional Manager
Troy B. Freeman, Project Manager

515 Marin Street, #211

Thousand Qakes, California 91360

Re:  Everett Chevrolet, 7300 Evergreen Way, Everett, WA
. Purchase of dealership real Property from Argonaut; Inc.

Dear Da\ud and Troy:
Thank you for spcshng with me concammg my efforts to purchase the real property

upon which Everett Chevrolet is located from Argonaut Holdings, Inc. Please consider this letter .

tobemy confirmation of my intention to purchase both parcels of property that comprise Everett

Chevrolet from Argonaut for an amount equal to the “Total Project Cost” that you quoted to me’

in our meeting that totals $4,989,333.27, comprised of $4,061,272.01 for the Main' Parcel (7300
. Evergreen Way), and $928,061.26 for the Used Car Parcel (7428 Evergreen Way).

1 intend to purchase the property under .the name of Reggans Invcsbnmt', LLC, a
Washmgton limited Liability company.

I am curmntly in the process of negobatng the dl:tz.l.ls for the financing of this purchase

with the goal of closing the purchase on or before Decernber 31, 2007. I will cause a Purchase

and Sale Agreement to be prepared which sets forth the agreement to purchase the Everett
Chevrolet property for the total purchase price described in this letter. Thank you for your

anticipated cooperation.

364298.01]355596/0008]734011.DOC
7300 EVERGREEN WAY » EVERI:TI' WASHING?ON « 9PB203 = PHONE (425) 355-6490

)
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Economic Development TroyB.Freeman
and Enterprise Services Project Manager
Worldwide Real Estate
' Western Region
515 Marin Street, Sulte 211

Thousand Oaks, CA 91360 -
Phone: (805) 373-9516
Fax: (805) 373-9584

freeman

December 12, 2007

Everett Chevrolet
Attn: John Reggans
7300 Evergreen Way
Everett, WA 98203

Re: 7300 & 7428 Evergreen Way, Everett WA

Dear John:

This letter is béing sent in response to yours of November 27, 2007. Please note as
follows:

Per the terms of your master lease dated December 9, 1996 pertaining to the premises
located at 7300 Evergreen Way, Argonaut Holdings, Inc., regrets to inform you that your
option to purchase said real property is no longer valid. As stated in your lease, the
Option Period in which your notice was due commenced upon your *buy out” of the
Motors Holding investment and ran for a period lasting the earlier of five years
following your buy out of the Motors Holding investment or ten years following the
rent commencement date. The earlier of these two timeframes is five years following
your Motors Holding buy out; regardless however, both of these timeframes have

lapsed.

Additionally, per the terms of your master lease dated September 11, 1998 pertaining
to the premises located at 7428 Evergreen Way, Argonaut Holdings, Inc., regrets to
inform you that your optign to purchase said real property is no longer valid. As stated
in your lease, the Option Period in which your notice was due commenced upon your
“buy out” of the Motors Holding investment and ran for a period lasting the earlier of
five years following your buy out of the Motors Holding investment or ten years ¢
following the rent commencement date. The earlier of these two timeframes is five
years following your Motors Holding buy out. Unfortunately, based upon the
completion of your buy out in 1999/2000, this timeframe hzs also lapsed

In light of our previous discussioxs, I would encourage you to continme to search
through your files for' any documentation that substantiates your position that this
option was previously exercised. Upon receipt of said documentation, I will re-submit
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this information through the proper channels in hopes of reaching an amicable
resolution. '

Please feel to contact me with any questions.

Sincerely,
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Everett Chevroiet

From: david.frederickson@gm.com

Sent:  Thursday, March 06, 2008 4:11 PM

To: johnr@evchev.com ;
Cc: jay.a.malott@gm.com; jim.gentry@gm.com; troy. freeman@gm.com

Subject: Thank you...

John,

| just wanted to send you & quick nole to say thank you for spending the time with us Tuesday night to talk
through our challenges with the Everett Chevrolet property. We recognize thal you took time out of your evening
to do so, and it is greatly appreciated. | think we all agree that the issues we face are extremely important, and
reaching a swift but fair solution is imperative. To that end, | believe it is critical that we maintain clear
communication as we proceed to avoid any future misunderstandings. Therefore, | have briefly summarized

some of the key points of our discussion, and ceriain aclion items, below:

Based on a review of the past documents and correspondence, it the position of Argonaut Holdings Inc.
("Landlord") that the option to purchase under the Master Lease has not been exercised. Although there is
record of correspondence that would indicate Everett Chevrolet-Geo, Inc. ("Tenant”) had an intent pursue
a purchase of the property, there is no evidence that a notice of Tenant's election to exercise the option.to
purchase in accordance with the terms of the Master Lease was ever delivered to Landlord. Additionally,
the terms and conditions at which Tenant was prepared to proceed with a purchase, as articulated in the
correspondence that is on file, was drastically inconsistent with the option terms under the lease, and thus
cannot be construed as a valid exercise of the option.
= Atthis time, the Option Period under the Master Leases for both properties has expired. .
Although the Option Periods have expired, GM Worldwide Real Estate intends to pursue the opportunity to
offer the property for sale to the Tenant, however, at this time is unable to do so due to the constraints
imposed by the Corporation's initiative for AHI to sell these properties as part of a large portfolio sale. GM-
WRE will monitor the status of the portfolio sale and continue to pursue the special dispensation for the
approval needed to separate this property from the portfolio. However, Tenant has been explicitly advised
that the authority to make these decisions falls outside of the control of GM-WRE and AHI.
At this time, neither GM-WRE nor AHI have made any indications as to the price at which these properties
are to be sold, whether as part of a large portfolio sale, or otherwise. Although GM-WRE did provide
Tenant with the current Total Project Cost for these properties, this act should in no way be misconstrued
by the Tenant as an indication of the properties value, or the price at which AHI would be prepared to sell.
Only if and when the approval were granted to separate these properties from the portfolio sale will GM-
WRE and AHI begin to evaluate the terms of a proposed sale, including price.
GM-WRE has emphasized to Tenant that as distinct and separalte issue from the polential sale of the
property, the rental rate per the terms of the lease is overdue for recalculation and adjustment. Tenant has
been provided with a notice indicating the Landlord's findings of fair market rent for the property, yet Tenant
has failed to respond to that notice. At this time, Landlord has implemented the adjustment based on its
findings of fair market rent, however, Tenant has not its monthly rental payments nor begun any repayment
of the retroactive rent now due and payable.
Per our discussion, Landlord will re-issue the rent recalculation letter to Tenant, with a deadline by which
Tenant must either agree to the rent recalculation or formally, in writing, notify Landlord of Tenant's intent
to dispute Landlord's findings. That letter will be issued immediately and Tenant shall have until Friday,

3/11/08 to respond.

| hope you find my summary of our discussion to be accurate. If you have any additional comments or concerns,
please do not hesitate to share them. Otherwise, Troy Freeman drafted a revised rent letter and placed in the
today's Fed Ex for delivery tomorrow. Once you receive the letter, please contact Troy or myself with any

2110/Mm0Ne ‘
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= Based on a review of the past documents and correspondence, it the position of Argonaut Holdings Inc,
(“Landlord") that the option to-purchase under the Master Lease has not been exercised. Although there is
record of correspondence that would indicate Everett Chevrolet-Geo, Inc. ("Tenant”) had an intent pursue
a purchase of the property, there is no evidence that a notice of Tenant's election to exercise the option to
purchase in accordance with the terms of the Masler Lease was ever delivered lo Landlord. Additionally,
the terms and conditions at which Tenant was prepared to proceed with a purchase, as articulated in the
correspondence that is on file, was drastically inconsistent with the option terms under the lease, and thus
cannot be construed as a valid exercise of the option.

» At this time, the Option Period under the Masler Leases for both properties has expired.

Although the Option Periods have expired, GM Worldwide Real Estate intends lo pursue the opportunity o

offer the property for sale fo the Tenant, however, al this time is unable to do so due to the consiraints

imposed by the Corporation's initiative for AHI fo sell these properties as pari of a large portfolio sale. GM-

WRE will monitor the status of the portfolio sale and continue fo pursue the special dispensation for the

approval needed to separate this property from the portfolio. However, Tenant has baen explicitiy advised

that the authority to make these decisions falls outside of the control of GM-WRE and AHI.

« At this time, neither GM-WRE nor AHI have made any indications as to the price at which these properties
are to be sold, whether as part of a large portfolio sale, or otherwise. Although GM-WRE did provide
Tenant with the current Total Project Cost for lhese properties, this act should in no way be misconstrued
by the Tenant as an indication of the properties value, or the price at which AHI would be prepared to sell.

Only if and when the approval were granted to separate these properiies from the portfolio sale will GM-
WRE and AHI begin to evaluate the terms of a proposed sale, including price.

« GM-WRE has emphasized to Tenant that as distinct and separate issue from the potential sale of the
praperty, the rental rate per the terms of the lease is overdue for recalculation and adjustment. Tenant has
been provided with a notice indicating the Landlord's findings of fair market rent for the property, yet Tenant
has failed to respond fo that notice. At this time, Landlord has implemented the adjustment based on its
findings of fair market rent, however, Tenant has not its monthly rental payments nor begun any repayment

of the retroactive rent now due and payable.

Per our discussion, Landlord will re-issue the rent recalculation letter to Tenant, with a deadline by which
Tenant must either agree to the rent recalculation or formally, in writing, notify Landiord of Tenant's intent
to dispute Landlord's findings. That letter will be issued immediately and Tenant shall have until Friday,

3/11/08 to respond.

| hope you find my summary of our discussion to be accurate. If you have any additional comments or concemns,
please do not hesitate to share them. Otherwise, Troy Freeman drafted a revised rent letter and placed in the
today's Fed Ex for delivery tomorrow. Once you receive the letter, please contact Troy or myself with any

questions. Thank you.

Regards,

DWEF

David W. Frederickson
Regional Manager

General Motors Corporation
EDES — Worldwide Real Estate
Western Region

Tel: 805.373.9540

Fax: 805.373.95594

Email: david.frederickson@gm.com
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“Dear ‘Mr. Fredrickson: | have reviewed your e-mail lo me dated March 6, 2008 regarding the
- * purchase by me of the dealership properly for Everett Chevrolet. In facl, |1 do not find your
summary of our discussions o be accurate. Without going Into any great detail | wish to reconfirm

that:

1. Your conclusion regarding the .exercise of the option is lolally erroneous. In fact, |
formally exercised the Option to Purchase. This fact is known by all who pariicipated in thal

transaction.

Following the formal exercise of the option, the transaction was proceeding 1o closing,
with the establishment of a formal escrow, Issuance of a title commitment and preparation of final
closing papers and escrow instructions. Financlng was in place and all of the documents to close
the purchase were In place with the escrow Agenl. However, Argonaut Holdings was unwilling to
sell the property for the required “Total Project Costs”; The amount demanded by Argonaut
Holdings for the purchase of the Dealership Property exceeded the "Total Project Cost" by at
least $350,000.00; If you will consider the historical correspondence, you will see that | objected
to the amount demanded by Argonaut as the Purchase Price as It represented a sum in excess of
the Total Project Cost; and

2. In November, 2007, World Wide Real Estate/Argonaut Holdings finally agreed to sell
the Dealership Property for $4,989,333.27, comprised of the "Total Project Costs™ of
$4,061,272.01 for the Main Parcel (7300 Evergreen Way), and of the "Total Project Costs™ of.
$928,061.26 for the Used Car Parcel (7428 Evergreen Way). | senl a letter to you confirming our
agreement for the purchase of the Dealership Property for the comect emount of the "Total
Project Cos!”; | was then instructed to secure a commitment for financing for a2 present sale of the
Dealership Property. | secured the required financing commitment and | was and | am prepared
fo elose the purchase of the Dealership Property.

3. The Dealership Property was, in fact, offered to me in Nbvember. in part to resolve
the dispute over Argonaut's failure to comply with the terms of the Option; and with the exception
of your latest e-mail, no one has ever stated about the Inability to sell the Dealership Property due

to the "large portfolio sale”.

4. 1do not intend on waiving my rights to acquire the Dealership Property and | intend
on pursuing this Issue through all available means.

5. As your e-mall memo to me dated March 6, 2008 is not accurate and as it does not
reflect the historical facts, | reject it as a "summary™ of our discussions." Respectfully, John

Reggans

[ &L |
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Lowe, FeLL & SkoGg, LLC

370 SEVENTEENTH STREET, SUITE 4900
E E i DENVER, COLORADO 80202

PHONE 720.359.8200. ’

LowE, FBLI. SKOGG

Fax 720.359.8201
KIRSTEN |. PEDERSON
DIRECT DIAL 720.932.2631
E-MAIL KPEDERSON@LFSLAW.COM
May 1, 2009
VIA OVERNIGHT MAIL
Everett Chevrolet, Inc.
Attn: John Reggans
7300 Evergreen Way

Everett, WA 98203

Re: Lease Agreemeni dated December 6, 1996, as amended by that certain Assignment of and
First Amendment of Master Lease dated December 31, 1997 (collectively, the “Dealership
Lease”), between Argonaut Holdings, Inc., as successor to Harrington Chevrolet-Geo, Inc.
(“Landlord”), and Everett Chevrolet, Inc., as successor to Everett Chevrolet-Geo, Inc.
(“Tenant”), for the property located at 7300 Evergreen Way in Everett, Washington (the
“Dealership Premises”), and Lease Agreement dated September 11, 1998 (the “Parking
Lease”), between Landlord and Tenant for the property located at 7428 Evergreen Way in
Everett, Washington (the “Parking Premises”, and together with the Dealership Premises,
the “Premises”).

Dear Mr. Reggauos:

This firm represents Landlord and has been authorized by Landlord to send this letter on
Landlord’s behalf. All initially capitalized terms not otherwise defined in this letter shall have the
meanirigs given such terms in Dealership Lease or the Parking Lease. -

Pursuant to Section 3.1 of the leases, Tenant is obligated to pay Monthly Rent to Landlord for the
Dealership Premises and the Parking Premises on the first day of each month. Tenant has (1) for the
Dealership Premises, failed to pay the full Monthly Rent since January of 2007 and has failed to pay any
Monthly Rent for March or April of 2009, and (2) for the Parking Premises, failed to pay the full Monthly
Rent since January of 2009 and has failed to pay any Monthly Rent for March or April of 2009, and all of
which totals $674,977.00 (the “Delinquent Rent”). A detailed li.st of the Delinquent Rent is attached to
this letter.

Landlord requests that Tenant immediately submit the Delinquent Rent within ten (10) days of
receipt of this letter. In the event Tenant does not submit the Delinquent Rent by that time, Landlord
reserves the right to pursue all of its rights, powers, and remedies, which are available to it by reason of
Tenant’s default under the Dealership Lease and the Parking Lease. In addition to Landlord’s remedies
under the leases, pursuant to Section 17,10 of the Dealer Sales and Service Agreement between Tenant

{00843072.1 07138-9999 5\12009 0421 FM )
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Everett Chevrolet, Inc.
May 1, 2009
Page 2

and General Motors Corporation, Landlord has the right to obtain any money owed by Tenant through
Tenant's open account with General Motors Corporation. '

Should Tenant have any further questions about the contents of this letter, please contact
Landlord through David Frederickson at (805) 373-9540.

Sincerely,
Lotoe Q lestpoo—
Kirsten J. Pederson

for
LOWE, FELL & SKOGG, LLC

Attachment

KJP/cs
cc: D. Frederickson (via email)

{00843072.1 07138-9999 5\1\2009 04:21 PM )
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1/1/2007 $ 17,289.00 $  39,600.00 $ 22,301.00
2/1/2007 $ 17,299.00 $  39,600.00 $ 22,301.00
3/1/2007 $ 17,299.00 $  39,600.00 $ 22,301.00
4/1/2007 § 17,298.00 § 39,600.00 $ 22,301.00
5/1/2007 & 17,299.00 §  39,600.00 $ 22,301.00
6/1/2007 $ 17,299.00 $  39,600.00 $ 22,301.00
7/1/2007 $ 17,299.00 $  39,600.00 § 22,301.00
8/1/2007 ¢ 17,299.00 $ 39,600.00 § 22,301.00
9/1/2007 §$ 17,295.00 S  389,600.00 S 22,301.00
10/1/2007 & 17,299.00 §  39,600.00 $ 22,301.00
11/1/2007 § 17,299.00 $  39,600.00 $ 22,301.00
12/1/2007 $ 17,299.00 $ 39,600.00 $ . 22,301.00
1/1/2008 $ 17,299.00 %  39,600.00 $ 22,301.00
2/1/2008 $ 17,299.00 §  39,600.00 $ 22,301.00
3/1/2008 $ 17,299.00 $ 39,600.00 $ 22,301.00
4/1/2008 $ 17,299.00 5 39,600.00 $ 22,301.00
5/1/2008 $ 17,259.00 $ 39,600.00 $ 22,301.00
6/1/2008 $ 17,300.00 $ 39,600.00 $ 22,300.00
7/1/2008 § 17,300.00 5 39,600.00 $ 22,300.00
8/1/2008 ¢ 17,300.00 $  39,600.00 $ 22,300.00
9/1/2008 $ 17,300.00 S . 39,600.00 $ 22,300.00
10/1/2008 $ 17,300.00 $  39,600.00 $ 22,300.00
11/1/2008 $ 17,300.00 $ 39,600.00 $ 22,300.00
12/1/2008 $ 17,300.00 $  39,600.00 & 22,300.00
1/1/2009 $ 17,300.00 $° 39,600.00 $ 22,300.00
2/1/2008 $ 17,300.00- $  39,600.00 S 22,300.00
3/1/2008 § $ [
s S S

ERen

1/1/2008 S 6,82000 § 7,400.00 $ 580.00
2/1/2009 § 6,82000 § 7,400.00 $ 580.00
3/1/2009 §$° - § 740000 S 7,400.00
4/1/2009 $

{00843072.1 07138-5599 5\\2009 04:21 PM }
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May /% 2008

VIA OVERNIGHT/ CERTIFIED MAIL -

Everett Chevrolet, Inc.
7300 Evergreen Way
Everett, Washington 98203

Re: Lease Apreement dated December 6, 1996, as amended by that certain
Assignment of and First Amendment of Master Lease dated December 31, 1997
(collectively, the “Dealership Lease™), between Arponaut Holdings, Inc., as
successor to Harmington Chevrolet-Geo, Inc. (“Landlord™). and Everett Chevrolet,
Inc., as successor to Everett Chevrolet-Geo, Inc. (“Tenant”), for the property
located at 7300 Evergreen Way in Everett, Washington (the “Dealership
Premises™), and Lease Agreement dated September 11, 1998 (the “Parkin
Lease”). between Landlord and Tenant for the property located at 7428
Everpreen Way in Everett, Washin the “Parking Premises”, and together

with the Dealership Premises, the “Premises™).

Dear Mr. chgéns:

Landlord and Reggans Investment, LLC (“Reggans™), an affiliate of Tenant, are negotiating for
Reggans to purchase the Premises from Landlord: Provided that (i) Landlord and Reggans enter into a
Purchase and Sale Agreement (the “Purchase Agreement”) for the Premises on or before June 6, 2008,
(ii) Reggans purchases the Premises on or before the Clesing Date (as defined in the Purchase
Agreement) unless the closing is delayed pursuant to the terms of the Purchase Agreemént, and (iii)
Tenant is not in default under either the Dealership Lease or the Parking Lease from the date hereof
through to the closing of the sale of the Premises, then upon the closing of the sale of the Premises
Landlord will forgive the additional Basic Rent (as defined in the Dealership Lease) due from Tenant for
the Dealership Premises for the recalculation of the Basic Rent for the third Rental Period (as defined in
the Dealership Lease). In addition, Landlord and Tenant acknowledge and agree that Tenant’s option to
purchase (a) the Dealership Premises pursuant Article 22 of the Dealership Lease, and (b) the Parking
Premises pursuant Article 22 of the Parking Lease, has expired and is of no further force and effect. If the
foregoing accurately sets forth the understanding of the parties, please so indicate by executing in the
space provided below and returning a fully executed copy to Landlord. If you havr: any questions, please
contact us.

Very truly yours,

ARGONAUT HOLDINGS, INC., a Delaware
corporation

o 2 I

Name: / [ Sty A pior—>
Its: 7 U Fesihe7

{ D0BO1192.3 07138-0432 5/15/2008 12:42 PM)
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May Lf 2008
Everett Chevrolet, Inc.
Page 2

The undersigned hereby consents to and agrees with the terms of this letter agreement.

EVERETT CHEVROLET, INC., a Delaware
corporation

By:

Name: 0HN B. RE&&aNd I

Its:. |  PRESIDEAT

v

( 00B01192.3 07138-0432 5/15/2008 12:42 PM)
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General Motors Corporation

January 23, 2009

Via Federal Express Overnight Delivery

John Reggans

c/o Everett Chevrolet, Inc.
7300 Evergreen Way
Everett, WA 98203

Everett Chevrolet, Inc.
7300 Evergreen Way
Everett, WA 98203
Attn: John Reggans

Re: Pre-Investment Agreement dated as of October 9, 2008 (the “Agreement”), by and among
General Motors Corporation (“ GM™), Everett Chevrolet, Inc. (the “Company”) and John

Reggans (“Operator”)

Dear Mr. Reggans:

This letter is being delivered to you in connection with GM’s propos:ed investment in the Company. All
initially defined terms not otherwise defined herein shall have the meanings set forth in the Agreement.

This letter constitutes notice to the Company and Operator that GM is terminating discussions regarding
a proposed investment by GM in the Company. Pursuant to the Sixth Section of the Agreement,
Operator and the Company represented and warranted to Motors Holding that there were no proceedings
. pending against the Company. Notwithstanding such representation, Case Number 08-2-07242-6 was
filed in Snohomish County Superior Court against the Company and the Company filed a Notice of
Appearance in this lawsuit on or about September 22, 2008. The Company and Operator have breached
their representations and warranties set forth in the Sixth Section of the Agreement. Furthermore, on
December 31, 2008, GMAC filed a lawsuit against the Company and Operator in Snohomish County
Superior Court, Case Number 08-2-106835-5, wherein GMAC has received a temporary restraining order
against the Company and Operator and it appears that GMAC is seeking to recover on its loans to the
Company. Pursuant to the Agreement, GM has no obligation to invest in the Company uvnless GM
determines, in its sole discretion, that such investment is a commercially reasonable business investment.
GM has determined that it will not proceed with this transaction.

Concurrent with the execution of the Agreement, GM provided $500,000 to the Company and the
Company executed and delivered to GM a Promissory Note dated October 9, 2008 (the “Note™).
Pursuant to the Note, in the event that the Company, Operator and GM failed to execute the Stock
Purchase Agreement on or before January 9, 2009, the Note became due and payable in full. This letter
also constitutes GM’s written demand to the Company for payment of all amounts due and owing under
the Note, with such payment to be received within fifteen (15) days of this letter.

{ 008306492 071420456 1/23/2009 09:50 AM]
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John Reggans

Everett Chevrolet, Inc.
January 23, 2009
Page 2

If you have any questions about the foregoing, please contact Ruby Henderson at (805) 373-8476.

Very truly yours,

GENERAL MOTORS CORPORATION, a
Delaware corporation

oy Wb 0. 0chiats,

Name: Valerie A. Schustef
Title: Assistant Secretary

cc: Jer_omc Carpenter, Esq. (via Federal Express)
William J.-Wheeler, Esq. (via Federal Express)
Kirsten J. Pederson, Esq. (via facsimile)

{ D0830649.2 07142-0456 1/23/2009 09:50 AM}
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IN THE SUPERIOR COURT OF WASHINGTON
COUNTY OF SHOHOMISH

GMAC, A Delaware Corporation

W8 Z 16833k

TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW
CAUSE

PLAINTIEF,

Vs.

EVERETT CHEVROLET, a Delaware
corporation; and JOEN REGGANS
and JANE DOE REGGANS and
‘their marital community

" DEFENDANTS.

This matter. came before the Court on December 31, 2008 on |

GMAC (hereinafter GMAC) Motion for a Temporary Restraining Order
against Defendants Everett Chevrolet and John Reggans & Jane Doe

Reggans (hereinafter Defendants) and Order to Show Cause.

Defendants received notice of the motion by phone, facsimile and

electronic message on December 30, 2008.

TEMPORARY RESTRAINING ORDER & . Adorna Yoss c;]iv D;hnﬂ;gn & Qadd
' 2340 130% Ave 150
ORDER TO SHOW CAUSE-1 _ B i

(425) B63-4040 Pax{425) 869-4050
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The Court heérd oral argument of counsel f;r fhe GMAC and
counsel for the Defendants. The Court considered the pleadings
filed in this action and the following evidence inecluding the
Declaration of Counsel, Dianna Caley; Declaration of GMAC
Oofficer, Mr. Joseph P. McCarthy and the supporting security
agz:‘aement and UCC filings. |

Based on the argument of counsel and the evidence
presented, the Court finds that the GMAC is in danger of losing
their property and their remedies under the security agreement
signed by both parties. For the reasons set forth above, IT IS
HEREBY ORDERED:

1. GMAC's motion is granted.

2 Defendants, their - agents, servants, employees,
attorneys, and all persons in active concert and participation
with Defendants whe receive actual notice of this order, are |
enjolned from selling, leasing, renting, moving,.encumbering or
concealing any of the vehicles or other property in which the

GMAC has a security interest.

< Defendants, their  agents, servants, employees,
attorneys, and all persons are enjoined from removing, ejecting,
or forcibly evicting GMAC’s personnsl, employees, agents, and or

collateral specialist agents.

TEMPORARY RESTRAINING ORDER & AdumYns; w& Qadri
' 2340
ORDER TO SHOW CAUSE-2 . WA 95005

(425) 869-4040 Fux (425) B69-4050
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4. This order is conditioned upon GMAC first q&v&nj;

l)nn_L W e Cor*
securdty in the amount of S'Q,bm{uup' for the payment of

costs and damages which may be incurred by any party found to be

wrongfully restrained by this order.

5. This temporary restraining order shall expire

!Jl%lu? from entry.

6. Defendants shall appear before at L hivies o3 223" on

. . wap & Lr v
e "“F7'a'and show cause, if any, why he should not be

enjoined during the pendency of this action from the acts
described in paragraph 2 of this orzder.

Date and hour of issuance:

r
Dated %l December, 2008.

/2. (aPaa,

Judge @rcs - Luey

Présented by: .
Adorno Yoss Caley Dehkhoda & Qadri

=

Dianna J. Caley, WSEA#23413
Attorney for Plaintiff

GMAC
TEMPORARY RESTRAINING ORDER & Adormo Yoss 31:1 m}lr:‘!xho;a & Qadri
0. R w - 2340 13/ ve NE #D-150
RDER TO SHOW CAUSE-3 el WA 98008

(425) 869-4040 Fax (425) B69-4050
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

GMAC, A DELAWARE
CORPORATION,

Plaintiff,
vS.
EVERETT CHEVROLET, INC., A

DELAWARE CORPORATION,

§ Cause No. 08-2-10683-5
)

Et al. E

3

pefendants.

'VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on 1ith day of April, 2009,
the above-entitled and numbered cause came on for
Hearing befbre-JUDGE ERIC Z. LUCAS, sSnohomish County
Superior Court, Everett, ﬁashingtun.

APPEARANCES

For the Plaintiff _ JOHN GLOWNEY

For the pefendant WILLIAM WHEELER and
KARL HAUSMANN

REPORTED BY:
DIANA NISHIMOTO, OFFICIAL COURT REPORTER
SNOHOMISH COUNTY COURTHOUSE

3000 EVERETT, WA 98201

PHONE (425)388-3281

CSR. 3222

Page 1
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THE courT: All right. we are back on the record
in the matter of GMAC versus Everett Chevrolet. And
this morning's hearing was scheduled to talk about the

motion to amend the complaint. I've sort of changed

~ this agenda. 1I'm going to give you my ruling. So

here we go. 2

This matter has come before the Court for hearing
from March 17th, 2009 to April 10th, 2009. The Court
has heard and reviewed trial testimony, all exhibits,
the memorandum of counsel, the records and the files
herein. It is therefore ordered, adjudged and
decreeﬁ as follows:

And these are my Findings of Fact.

‘owner, John Reggans, has been operating Everett
Chevrolet Inc. (Henceforth ECI) successfully in the
City of Everett since 1996. He started in this
business with an 80 percent investment from Motor's
Holding, a division of General Motors Company and a
twenty percent match of his own.

The program he engaged in with Motor's Holding
enabled the junior investor to buy out the larger
company interest in a certain amount of time.

The pro forma plan for Mr. Reggans was to
accomplish this task in 3.5 years. His actual

performance was better. He acquired one hundred

Page 2
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percent ownership in 1999, after only two years and
nine months. This acquisition was achieved solely
through dealer profits.

ECI, under Mr. Reggans, has been profitable every
year from 1996 to 2006. The Dunn and Bradstreet
report filed as exhibit number 92 indicates that his
high year sales were approximately 40 million dollars.

puring the late 90's Mr. Reggans testified that he
averaged new car sales of 70 a month from 1996 to
1999. In 1999, a new Chevy dealership, Speedway
chevrolet, opened up as a direct competitor. After
this; his new car sales dropped, but he still managed
to average about 40 to 60 new cars sold a month.

In ]:999. he received a‘work'i ng capital Toan from
GMAC in the amount of $500,000, and repaid it in full
in five years. He has had revolving line of credit
with GMAC since 1999, with payment terms of interest
only. This continued until July 2008, when GMAC
unilaterally demanded principal reduction payments of
$10,000 a month in addition to interest.

Mr. Reggans testified that in 2006 ECI earned
$700,000 in net profit. However, after 2006, the car
industry began to decline. His 2007 net profit was
only about $28,000.

In September of 2007, Mr. Jerry Vick became GMAC

Page 3
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branch manager for the Pacific Northwest. when Mr.
vick was asked on direct examination if there were any
credit issues in 2007, he indicated, yes, that ECI
needed to expand its revolving Tine of credit from
$500,000 to $800,000.

The request was made directly between Mr. Reggans
and Mr. vick. There was no problem granting this
request at that time. At the end of 2007, Nr.
Reggans also requested of Mr, vick that GMAC help
finance the purchase of real estate the fimm was
leasing. Mr. Reggans saw this as critical to the
profitability of his business because he was facing a
dramatic increase in iease payments and this was a
proactive action on his part.

The purchase of the property would avoid an
uca'n_at'lon in lease payments of nearly fifty percent.
Mr. Reggans made clear that this deal had to close by
December 31st, 2007. GMAC did not respond until May
of 2008. The response was a decline and was verbally
delivered by Mr. vick. GMAC did not respond to this
request in writing. .

on direct examination, Mr. vick indicated that the
reason for the decline was no positive cash flow.
However, the April financial statement loss was the

first quarter loss of the year. Plus GMAC had just

Page 4
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increased the revolving line of credit.

Lastly, the collateral is extremely valuable real
estate on Highway 99, Evergreen Way in Everett. The
property was appraised. The unrebutted testimony is
that the sales price was one million dollars under the
appraisal, as such, the Court does not find Mr. vick's
answer at ‘L'.I"‘ia'l to be credible.

From a business standpoint, GMAC's position is not
reasonable. From the facts presented, GMAC appears
to have been dragging its feet. This delay, rather
than swift rejection, denies the dealer the
opportunity to pursue other options in a timely
manner. 'As an isolated occurrence, this fact is not
important. But it is important if it is a pattern of
behavior. ’

The April Ecx financial statement showed a year to
date loss of $163,042. This led to a meeting between
mMr. vick and Mr. Reggans on June 10th. Mr. vick
testified that the meeting basically covered all the
items later memorialized in his letter of July 3ist,
2008, which is exhibit number 1. Mr. Reggans disputed
this vehemently in his testimony, indicating that the
meeting was dominated by a request for his personal
guarantee and that virtually none of the other topics

in Mr. vick's subsequent letter were communicated in

Page 5
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this meeting. This raises a very serious issue of
credibility.

In his court testimony, Mr. Vick indicated that he
could not recall Mr. Reggans’ response to raising
these very serious issues, particularly to the reguest
for the $800,000 cash injection. The Court finds that
Mr. Vick's testimony is simply not credible.

In the letter, Mr. Vick indicates that because of
the losses, ECI will need a cash injection of
$800,000, Mr. Reggans's personal guarantee and
continue to pay promptly and faithfully. A deadline
was set at ocrober 31st, 2008 to achieve these goals
and if that they were not achieved, GMAC promised to
“suspend or terminate” the dealer's wholesale credit
Tines. After these conditions were set, a few more
were added.

one was a charge of $500 per audit.

And number two was the change in the revolving line
of credit setting a principal reduction payment of
$10,000 a month.

This letter is copied to Michelle smith and her
only. The Court also finds it incredible that a
letter of this magnitude would be sent almost fifty
days after the meeting.

In the world of finance, sixty days is a lifetime.

Page 6
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A concerned dealer would certainly want these fifty
days in order to meet the conditions set. Here, GMAC
deprived the Dealer of his time to adjust, another
indication of delay. ‘
By his own testimony, Mr. vick did not mention the
deadline in his meeting, only in the letter. The
entire scenario, as a reported by Mr. vick, lacks
credibiTlity.

This letter has been construed in many different
ways, but in business this is known as a drop dead
letter. The author is communicating to the reader
that the relationship is over and it is just a matter
of time before the end. However, this Tetter
attempts to mask this intent by justifying GMAC's
actions based on credit trends and performance. But
at this point in the year, there were no trends as
yet. A1l high overhead businesses show losses at the
beginning of the year until they reached their break
even point in sales later in the year. = This is
common knowledge. If this had been the subject of
oral conversation over 1 unch, there is no question, in
this Court's view, given Mr. Reggans" wide ranging
contacts, that he would have had a different posture.

But GMAC deprived him of the opportunity to make

the maximum use of his time by misleading him, by

manipulating and ui;hhowing information and resting
Page
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on a reservation of its rights. This fifty days
becomes a critical point later in the year.

what Mr. Reggans did not know is that GMAC was
undertaking a very sophisticated financial analysis on
his firm. He did not know that a metric was being
applied to him. Ms. Smith testified that he needed
to show a debt to equity ratio of three to one, yet
this was never told to him, even though GMAC knew they
had analyzed his April debt to equity ratio at over
9.73 to 1. There was no proof by GMAC that the cash
injection of $800,000 was based on achieving this
three to one debt to equity ratio. )

And in fact, Ms. Smith testified that she knew he
could not make this target in July because he had
continued to Tose money. Wwhen Mr. Reggans did inject
$500,000 into his business in October hoping this
would convince GMAC to 1ift the personal guarantee
condition, he still could only achieve a debt to
equity ratio of 18 to 1. '

on questioning by the Court, Ms. Swmith admitted
that the target cash injection of $800,000 was no
longer valid in July when it was requested in writing.
aAnd they did not tell him it was no longer valid. She
calculated that a total cash injection of $800,000 by

the october deadline, given the increased losses,

would only get him to a debt to equity ratio of 10.73
Page 8
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to 1, when the metric is 3 to 1. She knew that ECT
could not meet GMAC goals.

According o GMAC, both Mr. vick and Ms. Smith
engaged in detailed financial discussions with Mr.
Reggans about the performance of his b«::siness, yet not
once did they share the financial anal ysis with him,
Targets were set without any justification.
peadlines were set without any notice or
justification. Wwhen he inquired why he was asked for
his personal guarantee after 12 years of doing
business with GMAC, he was told vaguely that it was
not uncommon. That was a quote, not uncomnon, and
that "not every dealer" had to do it.

Ms. Smith was also not a credible witness. By her
own testimony she has 25 years in the business and a
Masters in business administration. Yet she could
not derive the formulas from simply reviewing the
financial information on instruments she has
purportedly used for years. She could not glean the
formulas without a formula handbook or a cheat sheet
and she could not give the Court ECI's breakeven point
in total sales, only in units per month. For a high

level unit manager, this is simply not credible.

However, it is credible if her primary job is
collections and shutting down companies. This does

not require a high level financial analysis. And she
Page 9
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testified that she was just "promoted™ to high risk
manager. This is a credit collection term. In other
businésses it's called special credits. This is a
division of a firm that a -client goes 1o when all
credit is about to be cancelled and all debts called
due.

proof of this collection attitude is her response
to Mr. Reggans when he asked her why he needed to have
a personal guarantee. She said he has ta have some
"skin in the game." This Court found this comment to
be highly insulting. It is not only insulting to a
person who has earned his ownership via hard work and
profit over a 12 year period, it is insulting based on
her explanation that a "personal guarantee shows level
of commitment." That's a quote. 1In the credit world
this is a false statement. Every single business
person in the world knows what a personal guarantee
means. It means the lowest credit rating for a
business. It means the business has no value. This
is why the personal guarantee 1is required, so that the
'Iendt_ar can take your house if the business fails to

pay its debts. In this case, it is not true that the

business had no value. Motor's Holding, after its
own due diligence, was preﬁared to dinvest 2.5 million
dollars in this business. This casts doubt on the

requirement for a personal guarantee.
Page 10
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Most small business people start with a personal
guarantee and struggle to escape this risk by building
the net worth of their business. For her to say this
in court under oath shows her lack of respect for the
Court, and her total lack of credibility. But it does
reveal her motivation. Clearly, this explanation to
the Court and to Mr. Reggans is the first real proof
of a GMAC hidden agenda.

surprisingly, Mr. Pedram Davoudpour did testify
credibly. when the Court asked him why these actions
were taking place, he candidly indicated that there
were "red flags in the file.™

when I asked him to identify what he read in the
file that was a red flag, he indicated that the letter
of July 31st, 2008 was the red flag. Mr. Davoudpour

was not using the occurrences of November or December

or August to impose the restrictions on ECI that he

‘was responsib‘le-for implementing, he was relying on

the July letter. Mr. Davoudpour's testimony affirms
for the Court that the requirements in the July Tetter

were false targets and were designed to create the

12

basis for ECI's default. . )

The hidden agenda that is taking place here is a
working capital assault on ECI designed to manufacture
a default.

First, a target for cash injection is set that can
Page 11
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either not be reached, or if it is reached, will not
bring ECI into compliance with the policy metric of a
3 to 1 debt equity ratio.

Next is a communication to ECI that the break even
is units and that he needs to sell more units to meet
GMAC's goals. ECI is also told that they need to
reduce inventory. When the Court asked Ms. Smith what
this meant, she said, "sell more cars.™

Next is the $500 audit charge.

Then there is the $10,000 monthly principal
reduction charge.

Then the revolving line of credit is suspended,
exhibit 69, while at the same time the interest rate
is increased from Libor plus 300 basis points to Libor
plus 600, an increase of one hundred percent.

Ms. smith testified that all past credit decisions
were purportedly based on ECI's performance, but this
one in her Tletter is thinly based "market condition”,
without indicating what metric in the market is being

used, without any stated relation to a specific market

condition or contract term. This seems to be just an
arbitrary action, which is not commercially
reasonable.

Next is the inventory reduction charged billed at
over $170,000. This pre payment has no basis in the

contract. See exhibit number 3 where it says "As
Page 12
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each vehicle is sold or leased, we will faithfully and
promptly remit.” It comes directly out of working
capital without being earned. The calculation of the
sum has no metric and appears totally arbitrary. It
appears to assume depreciation of a vehicle that is
not being used when all depreciation rules are based
on use. It is even generally known that you value a
car based on mileage used, so this charge appears
arbitrary and as such is not commercially reasonable.

Then there is the November refusal to floor
unencumbered new and used vehicles at the Dealer's
request when it would have had maximum positive effect
on the Dealer in response to the pealer's efforts to
be proactive and anticipate his problems.

Followed by that decision is the one in December to
allow Flooring after audits found ECI to be out of
Trust. This action violated GMAC's own rule as
testified by Ms. smith that no flooring would be done

" once the floarplan was suspended.

14

But in the December case, the flooring helps GMAC
by obtaining more of ECI's assets, and harms the
Dealer because only his earlier proactive approach
wou'ld have enabled him to avoid the out of Trust
position. )

The three day business day remit rule in this

context is used to assault working capital. when the
Page 13
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business most needs flexibility, the rule is strictly,
if not arbitrarily, enforced. This rule is not a '
contract term, and it is not uniform among dealers.
some have a five business day remit rule. And there
was no testimony in the record concerning how it was
applied or who got three and \;hu got five.

If it's not based on contract or a clearly
articulated policy, it is arbitrary and not
commercially reasonable.

The sales date determined by GMAC 1is arbitrary.
pedram Davoudpour testified that when there was a
dispute about sales dates then they would negotiate it
with the pealer. However, it was clear from the
testimony that there would be no negotiating with mr.
vick or Mr. Ted Modrzejwski. The date is applied in
an arbitrary manner because cars are considered sold
before the deal closes and is funded. Even known
unwinds are included in the audits as due and payable.

15

This is a working capital assault, because it then
requires the Dealer to fund the GMAC floorplan payment
out of his working capital rather than out of the
sale. A Dealer with a five day remit will have a
distinct advantage here over one who has a three day
remit. And this is not commercially reascnable
because it's not based in any contract term and not on

any clearly articulated policy.
Page 14
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Audits taking place on a daily basis also assault
working capital. All the employees who testified
indicated that the daily audits interfered with their
performance. They testified that it reduced sales.

Inefficient performance diminishes working capital

" because employees must be paid who are not achieving

peak performance. Mr, Jaffee testified that GMAC was
on site interfering with the business operation from
November 14th, 2008 until he left on January 28th,
2009. He testified that during this time, “there was
not one day when they were not physically on the
premises.l" This is not commercially reasonable
behavior. He testified that customers overheard their
conversations when they would come into his office and
demand information. This testimony is contrary to
GMAC witnesses who said they were polite and asked
employees to step out. This creates a credibility

question that this Court resolves against GMAC.

on December 4th, exhibit 56, demand on the open
account was made severely impacting not only working
capital, but the Dealer's cash position by diverting
and freezing these critical funds.

on December 15th GMAC demanded payment on all
credit lines with a deadline of March 13th.

and then surprisingly,.on December 19th, just four

days later, GMAC demanded immediate payment of all
Page 15
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credit lines referenced in the letter December 15th,
2008. These two actions coming within days of each
other do not make sense unless they are intended to
stop his investment from Motor's Holding.

on December 30th GMAC acquired a Temporary
Restraining Order that shut the business down for two
weeks.

pemand notices went to financing institutions and
this assault stopped all financing of sales until
relief was granted by the Court January 15, 2009,

It js unrebutted that Mr. Reggans had a
pre-investment contract, exhibit number 109, in place
that would have provided an equity cash injecrion into
his business by Motor's Holding in the amount of 2.5
million dollars and which was due to close on January
9th, 2008. It is unrebutted that Mr. vick and Ms.

17

smith of GMAC, and others, knew thi; contract was
pending. with this deal, Mr. Reggans would again be a
junior investor in his business. However, .1'1: is also
undisputed that an equity investment of 2.5 million
dollars, just days away, would have solved all of
ECI'S cx-ed'it problems with GMAC. Motor's Holding, in
its refusal to close, cited this lawsuit as a basis
for denial.

Okay. So here is my analysis, and this is a

quote. )
Page 16
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"The l1aw has not yet acknowledged a general
requirement of full disclosure of all relevant facts
in a1l business relationships but the duty to disclose
relevant information to contractual party can arise as
a result of transaction itself within the partie's
general obligation to deal in good faith."

This is from Liebergesell vs. Evans 93 wash.2d 881.
And the quote is from 893. It's a 1980 case.

By failing to disclose the debt to equity ratio and
other aspects of GMAC's sophisticated Financial
analysis, GMAC was able to create a false target for
the pealer and mislead ECI about its future actions.

GMAC withheld information on its true targets and
metrics, while at the ':'.a'me time pushing the pealer to

achieve the stated targets by trying to increase

sales, while at the same time deliberately depriving
the Dealer of the working capital needed to reach the

 stated targets and/or goals set for him by GMAC. By

so doing, GMAC leads the Dealer to behave in a way
that is beneficial to GMAC but detrimental to the
Dealer. These facts were never disclosed. These
facts were at all times relevant to their relationship
and this Court finds that GMAC had a duty to disclose
them. As such, failure to disclose these facts
constitutes a breach of the implied covenant of good

faith and fair dealing.
page 17
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_In a slow market there are two ways to break-even
and reach a favorabie debt to equity ratio. One is to
increase sales but the other is to reduce overhead,
which will reduce the firm's ability to sell.
Revealing the debt to equity ratio and other parts of
the financial analysis could make this determination
to reduce possible. To dis;:uss break even analysis
only in umits and only in increasing unit sales hides
this fact. Lower sales in the current climate was not
good for GMAC. GMAC pushed the Dealer to perform when
he could have reduced his efforts to obtain
profitability, but this would have increased his
inventory. Ms. Smith testified that he needed to

"sell more cars” to succeed. Clearly, in the current

market, with all of his competitors, hers is a
specious conclusion.

The U.C.C. defines good faith in ROW 62A.9A-102(43)
as follows:

"Good faith means honesty in fact and the
observance of a reasonable commercial standards of
fair dealing."

In the instant case, GMAC did not conduct itself
honestly. There was a hidden agenda throughout the
time from when Mr. vick took control until the
catastrophic demands in December. The goal of the

team from GMAC in this case was to shut down the
Page 18
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Dealer. The mechanism was to set a false target that
could not be achieved and by so doing manufacture a
default.

Given the totality of GMAC's actions, this is the
only conélusian this Court can come to. This was a
hidden agenda. GMAC does not have a contractual right
to shut down the Dealer and put him out of business.
GMAC may withdraw their financing, but they must do so
in a commercially reasonable manner. This was not
done in this-case. - The actions taken by GMAC to
assault the Dealer's working capital were designed to
put him out of business, not merely to protect
collareral. If GMAC had disclosed that it did not

20

want to do business with ECT in the future openly and
honestly, then he would have had recourse to
alternatives. But instead the bealer was led to
believe his past good relationship with GMAC still
existed all the while secret actions were taking
place, which damaged his abflity to perform, and these
actions escalated during 2008. In fact, the actions
of December 15th and 19th seemed designed to block his
financing from Motor's Holding, which closing date was
less than thirty days away.

If he had the fifty days from June 10th to July
31st, he may have been able to close that deal despite

the efforts of GMAC. Here, GMAC aligned all forces in
page 19
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order to make the Dealer fail. Such actions are not
commercially necessary or reasonable. - This case is
the perennial problem of a false targer, otherwise
known as “hiding the bal1”. If £CI had known that it
could never achieve the goals GMAC had set, then Jt
would have been free to pursue other options.

Now, GMAC quoted the case of Badgett. I am not
going to give the cite. But Badgett is not on point
because it deals with an affirmative expansion of a
duty of good faith by requiring cooperation. Here no
such expansion is contemplated or required. ECI and
this Court does not require GMAC to cooperate in any

21

venture. The Taw only requires GMAC to be honest with
regard to its intentions and not attempt to
manufacture defaults, put pressure on a business to
fail, or block other contract opportunities. All
these things were done in this case, and all are acts
of bad faith,

The pealer in this case has a right to know how he
is being evaluated. Failure to disclose this amounts
to having to take a test without knowing what the
problems are to be salved. He was constantly given
partial fimancial information and encouraged to turn
his inventory when doing just the opposite would have
made him profitable.

ECI sold 19 million dollars by October of 2008.
Page 20
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with these sales, that §Ff he had cut back his sales
efforts and lowered his break-even point, he could
have made a profit, but GMAC was pushing him to do
just the opposite in order to engineer default. This
constitutes bad faith.

so the conclusions of Taw are that this Court has
jurisdiction in this matter.

GMAC breached the contract by vielating the
covenant of Good Faith and Fair Dealing.

The request for replevin is denied.

And I think consistent with that, the motion to

22

amend the complaint is also denied.

I don't think we need to talk about it.

Anybody have anything else they want to say?

MR. GLOWNEY: what is the Court going to do with
the TRO? '

THE COURT: Well, I think that means it's over.

Mr., Hausmann?

MR. HAUSMANN: I agree, I think it was just in
place between the time of the inception of the case
and this ruling on replevin, so I think it's
distinguished by definition.

MR. WHEELER: Your Honor --

MR. GLOWNEY: Is the Court treating this as the
final ruling in this case?

THE COURT: The Court is treating this as the
Page 21
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final ruling in this case.

MR. WHEELER: Your Honor, taking that {into
consideration, we would request that there be a hold
on the bond so that we could pursue monetary damages
against GMAC on that bond.

" THE COURT: I will grant that.

MR. GLOWNEY: Is that going to be in this case or
some different case?

THE COURT: I am not sure.

MR. GLOWNEY: I'm just trying to understand, if you

23

are saying that this case is finished, then where is
he pursuing this claim?

THE COURT: Well, I thought about this to a
certain extent, because I know that this matter is
going to continue in some form. I am not quite sure
how. Wwhat I'm going to do is I'm going to retain
jurisdiction +in this case for any post hearing motions
that relate to this replevin action. '

and if you think that the bond relates to that, go
ahead and make your motion.

MR. HAUSMANN: Your Honor, I think just to -- for
interest of full explanation we do have a counterclaim
pending, and it has a claim for damages.

Aand I just don't -- I am not -- I'm still
processing your decision, I am not sure how we should

approach that issue through here.
page 22
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THE COURT: The rest of the trial?

MR. HAUSMANN: Yes, well you just mentioned this
was a final decision.

THE COURT: On the replevin motion.

MR. WHEELER: So should we file a motion for -- as
for readiness to proceed against the bond for the
monetary damages on the counterclaim?

THE COURT: I am not du'ite sure I understand that

either.

24

MR. WHEELER: We have a counterclaim against GMAC
for monetary damages. The bond was submitted by GMAC
so that in the event the replevin action was decided
against GMAC —- .

THE COURT: ©h, is it a replevin bond?

MR. HAUSMANN: It is a replevin bond.

MR. GLOWNEY: It dis.

MR. WHEELER: It is. So in the event that that
decision was rendered against GMAC and the Dealer
could prove damages, the Dealer could pursue a claim
against that bond. '

THE COURT: I'm just doing this off the top of my
head, I hadn't thought about this part. I would
expect that would be the second step of this action,
the proceeding against the bond.

MR. GLOWNEY: Wouldn't it be a trial on monetary

damages? I don't quite understand what proceeding
Page 23
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against the bond is --

THE COURT: well, the bond is replevin bond and
the decision on the replevin has been made.

MR. HAUSMANN: Just to confuse things a little bit
more. The first action was an injunction. what GMAC
filed was a replevin bond before Judge Allendoerfer.
we argued that was not the right type of bond. Judge
Allendoerfer said it's a bond, it's sufficient. I

25

don't want to paraphrase what he said, but arguably he

said that was a bond to insure from damages that

-flowed from the injunction, which I think might be a

d‘iffere_rlt species of damages or species of claim, than
a replevin bond and the damages related to the
replevin.

THE COURT: Okay. Wwhat I contemplated was that
there was this replevin show cause action and then
once the decision was made here, then the other issue
would proceed' to trial.

MR. HAUSMANN: oOkay.

THE COURT: That's what I contemplated.

MR. HAUSMANN: Right.

THE COURT: But there might be some -- what I was
thinking about last night, is there may be need in
going from that step to the trial, there may be some
need for other types of motions, depending on the

ruling of this hearing, to facilitate a smooth
Page 24 .
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transition. And off on the top of my head, I couldn’t
think of anything, but that might have been because it
was 3:30 in the morning and I couldn't process all
that well then.
But I think that there are probably some things
that probably need to be done, so I will retain

jurisdiction for the post hearing mot'i.ons. I will not

26

retain jurisdiction for the trial, that has to go back
to ‘presiding to be assigned out for trial. and that
trial will be on damages.

MR. GLOWNEY: So the injunction is lifted?

THE COURT: The injunction 1is Tifted.

MR. GLOWNEY: So when they sell cars what do they
do?

MR. HAUSM: They are still contractually bound.

MR. WHEELER: We will pay the floorplan amount.

MR. GLOWNEY: Then we have $700,000 in
delinguencies.

MR. WHEELER; The delinquencies were caused as a
result of your action.

MR. GLOWNEY: And the 130 under the TRO, we don't
need to debate that here, but that's a guestion.

THE COURT: I understand that i1s not a neat and
tidy situation, okay. But I can't resolve all the
problems at this point.

MR. GLOWNEY: I just want to be clear, the
Page 25
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injunction is 1ifted or not.
THE COURT: It is lifted.
MR. HAUSMANN: Thank you, your Honor.
MR. WHEELER: Thank you, your Honor.
THE COURT: So I'm not quite sure what you all

want to do in terms of an order, but in an hour I'm

27

goiﬁg to be heading over to juvenile court.

Mr. Hausmann, you know where juvenile court is.

MR. HAUSMANN: Yes.

THE COURT: IF you need me to sign something today,
I will be available over there.

MR. WHEELER: Yes, we do.

THE COURT: You just need to go over there and
speak with the court coordinator.

MR. HAUSMANN: That's down at Denny.

THE COURT: Have you been there lately? Just go
in the main front entrance, once you go through the
metal detector and all that, there is a little booth.

MR. HAUSMANN: Kiosk.

THE COURT: Yes, kiosk, and just ask them. I will
either be in courtroom one after three o'clock, or I
will be upstairs in staffing.

MR. GLOWNEY: Are you going to prepare an order or
do you want me to --

MR. HAUSMANN: We will work together.

MR. GLOWNEY: We need to get it entered today.
Page 26
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THE COURT: Anything else?
MR. GLOWNEY: I dun;t think so.
THE COURT: Thank you. Court will be in recess.

Page 27
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NOTED: 12/8/11 @ 9 A.M.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR SNOHOMISH COUNTY
GMAC n/k/a Ally Financial Inc, a
Delaware corporation,
No. 08-2-10683-5
Plaintiff,

CONSOLIDATED
V.

EVERETT CHEVROLET,INC., a
Delaware Corporation; and JOHN
REGGANS and JANE DOE REGGANS
and their marital community

Defendants.

No. 11-2-08883-7
ALLY FINANCIAL INC., a Delaware

corporation,
ALLY’S f/k/a GMAC’s RESPONSE TO
Plaintiff, DEFENDANT EVERETT
CHEVROLET’S MOTION FOR PRE-
V. ASSIGNMENT AND TRANSFER TO
JUDGE LUCAS

JOHN REGGANS, an individual; and the
marital community of JOHN REGGANS
and CARMENLYDIA REGGANS,
husband and wife,

Defendants.

Plaintiff Ally Financial Inc. f/k/a GMAC (“Ally”) takes no position on the motion for

pre-assignment and submits this short response to defendant Everett Chevrolet Inc.’s (“EC”)

19001/0032/1000151.1
ALLY’S RESPONSE TO DEFENDANT EVERETT CHEVROLET’S MOTION FOR PRE-

ASSIGNMENT AND TRANSFER TO JUDGE LUCAS - 1 STOEL RIVES Lir
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motion for pre-assignment of these consolidated actions to Judge Eric Z. Lucas to clarify and
correct the record before the Court.' While EC is correct that Judge Lucas is fafniliar with
GMAC’s claims against EC because he conducted a hearing on GMAC’s request for replevin
against EC in early 2009, EC’s statement of the relevant procedural and factual background is
deficient because it omits the central basis upon which Ally obtained discretionary review of the
pre-trial replevin show cause hearing.> The Court of Appeals’ Commissioner granted
discretionary review to Ally by determining that Judge Lucas’ ruling of bad faith was “probable
error.” Attached hereto is a true and correct copy of the Commissioner’s Order Granting
Discretionary Review, The Court of Appeals reversed all of Judge Lucas’ other rulings in its

Opinion dated October 11, 2010.

STOEL RIVES Lvrp
b 2 206
Jptn E. Glowney, WSBA N{. 12652
Attorneys for Plainti
1

ly Financial Inc., f/k/a GMAC

DATED: December 6, 2011,

TA stipulated order consolidating Ally v. Reggans with GMAC v EC was entered on
December 1, 2011.

The motion contains other inaccuracies. There were not 20-25 witnesses in the replevin
hearing. Ally submitted the record from the prior replevin hearing as a courtesy to the court and
EC’s current counsel, who is new to the case. Ally’s summary judgment motion relies upon two
controlling Washington cases: Allied Sheet Metal Fabricators, Inc. v. Peoples National Bank of
Washington, 10 Wn. App. 530, 536, 518 P.2d 734, review denied, 83 Wn.2d 1013, cert. denied,
419 U.S. 967 (1974) and Badgett v. Security State Bank, 116 Wn.2d 563, 807 P.2d 356 (1991).
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DATED: December 6, 2011.

19001/0032/1000151.1

SEVERSON & WERSON

0.-C % o
Eleafiof M. Roman, CSB 1%0.578736 (Admitted
pro vice)
Onel Embarcadero Center, 26" floor
San Francisco, CA 94111
415-398-3344 phone
415-956-0439 fax
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SONYA KRASK|
COUNTY CLERK
SNOHOMISH CO. WASH

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

GENERAL MOTORS LLC,
Plaintiff,
V.
EVERETT CHEVROLET, INC,,
Defendant.
V.
ALLY FINANCIAL INC,,
Intervenor
Vi
WILLIAM WHEELER & ASSOC. PC,

Intervenor.

No. 10-2-05222-2

PROTOSEDS

ORDER GRANTING ALLY
FINANCIAL INC.’S MOTION FOR
DISBURSEMENT OF FUNDS FROM
COURT REGISTRY

This matter came before the Court on January 16, 2013 on the motion of Intervenor Ally

Financial Inc. (“Ally”) for disbursement of funds from the Court Registry. In adjudicating this

motion, the Court heard oral argument by counsel and reviewed the following pleadings:

1. Intervenor Ally Financial Inc.’s Motion for Disbursement of Funds from the

Court Registry to Ally Financial Inc.;

07462 0380/2247549 |

ORDER ON MOTION FOR DISBURSEMENT OF FUNDS - |

73252010 1 0049224-00001



2, Request to Take Judicial Notice in Support of Intervenor Ally Financial Inc.’s
Motion for Disbursement of Funds from the Court Registry to Ally Financial Inc., and exhibits
thereto;

3. Everett Chevrolet, Inc.’s Opposition to Ally Financial Inc.’s Motion for
Disbursement of Funds;

4. Declaration of Jeffrey A. Beaver in Support of Everett Chevrolet, Inc.’s
Opposition to Ally Financial Inc.’s Motion for Disbursement of Funds, and exhibits thereto;

5. Request for Judicial Notice in Support of Everett Chevrolet, Inc.’s Opposition to
Ally Financial Inc.’s Motion for Disbursement of Funds, and exhibits thereto;

6. Intervenor Ally Financial Inc.’s Reply to Everett Chevrolet, Inc.’s Opposition to
Ally Financial Inc.’s Motion for Disbursement of Funds from the Court’s Registry;

Based upon the foregoing; for the reasons articulated on the record and for good cause
appearing, IT IS HEREBY ORDERED THAT:

Ally’s Motion for Disbursement of Funds is GRANTED; and it is further ordered that
Ally shall post an additional replevin bond of $539,000 in the case of GMAC v. Everett
Chevrolet, Inc., et al., Case No. 08-2-10683-5 (consolidated with Case No. 11-2-08883-7), (the

Grd S2rvice mpon Everatt Chawold |,
“GMAC v EC Action’), and upon presentation of a copy of such bond and this ordel’f the Clerk of
the Court shall disburse the funds in the court registry in this case to Ally.
TTh Atmaming isser in b et Cncuning e indebbdwe Evecstt @
Chevalk Jnc. swes do Pl shall be cawsslidedd wh Ho GMAC
EC Adion.

DONE IN OPEN COURT this IUH day of January 2013,

HON. ERIC Z. LUCAS, Judge

07462 0380/2247549 |
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Eleanor M. Roman, CSB No. 178736
Admitted Pro Hac Vice

Donald H, Cram, CSB No. 16004
Admitted Pro Hac Vice

Duane M. Geck, CSB No. 114823
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University of Chicago Law Review
Summer 1998

Comment

“MEND THE HOLD” AND ERIE: WHY AN OBSCURE CONTRACTS DOCTRINE SHOULD CONTROL IN
FEDERAL DIVERSITY CASES

Robert H. Sitkoff [FNd1]
Copyright (c) 1998 University of Chicago; Robert H. Sitkoff

Suppose an insurance company rejects a policyholder's claim, giving a specific reason for the denial in a decli-
nation letter. Convinced that this reason is not valid, the policyholder sues the company for breach of contract. Should
a court permit the insurance company to raise defenses not based on the specific reason given in the declination letter?
[EN1] Under one version of the common law “mend the hold” doctrine, the answer is no. Furthermore, despite the
procedural flavor of the rule, under modern Erie analysis the mend the hold doctrine represents the sort of state pre-
rogative that federal courts sitting in diversity must respect.

The phrase “mend the hold” comes from nineteenth century wrestling parlance where it meant “get a better grip
(hold) on your opponent.” [FN2] Its first appearance in a judicial opinion was in a nineteenth century Supreme Court
decision that refused a party in a contract suit the right to defend its nonperformance with a defense that it had not
raised before the close of evidence. [FN3] Since then, the doctrine has evolved into two modern forms. Under the
Illinois (minority) version of the rule, absent a good faith justification for a change in position, a defendant in a breach
of contract action is confined to the first defense raised once the litigation is underway. [FN4] In contrast, the majority
version of the doctrine limits the nonperforming party's potential defenses to those based on the explanation given at
the time of the nonperformance. [FN5]

The majority formulation has been applied especially to insurance contracts, [FN6] has been discussed as a rule of
real estate brokerage contracts, [FN7] and a closely related version has been codified in the Uniform Commercial
Code. [FN8] Yet despite the doctrine's apparently wide reach, modern contracts scholars have for the most part
overlooked it. [FN9]

Because mend the hold is a hybrid of a substantive rule of contract law and a procedural rule governing pleading,
it is unclear whether federal courts should apply mend the hold in diversity cases. Application of the doctrine would
make rigid “the system of pleading that the Federal Rules of Civil Procedure seek to make supple.” [FN10] Traditional
analysis under Erie Railroad Co v Tompkins, [FN11] provides no clear answer. To the extent that the rule represents a

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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state's attempt to channel prelitigation behavior and to make it easier to win breach of contract cases, it should control
in federal diversity suits. [FN12] But at the same time, when a state rule conflicts with a Federal Rule of Civil Pro-
cedure, the state rule must yield. [FN13] Thus, it is not surprising that when confronted with mend the hold arguments,
federal courts have come to inconsistent conclusions. The differences in mend the hold across the various jurisdictions
recognizing the doctrine further complicate the issue. [FN14]

This Comment explores the mend the hold doctrine and its “vexing” [FN15] Erie analysis. Part I sketches the
doctrinal distinctions between mend the hold, equitable estoppel, and judicial estoppel, and then presents an outline of
mend the hold as a rule of contract law. With that background in place, Part I explores some of the more significant
modern manifestations of the mend the hold principle in the law of contracts. Part II considers whether federal courts
sitting in diversity should enforce the mend the hold doctrine. First, it contrasts mend the hold with the flexible
pleading requirements of the Federal Rules of Civil Procedure. Second, it examines the operation of the doctrine in
light of Erie's “twin aims” of avoiding forum shopping and inequitable administration of the law. [FN 16] The first half
of Part II argues that no Federal Rule directly conflicts with the doctrine, and thus the Rules pose no bar to its appli-
cation in federal diversity actions. The second half argues that, under Erie, mend the hold is a substantive rule of law.
This Comment concludes, therefore, that mend the hold is the sort of state prerogative that federal courts sitting in
diversity must respect.

1. The “Mend the Hold” Doctrine

Before exploring the mend the hold doctrine in detail, it is helpful to compare judicial and equitable estoppel to
mend the hold. Because all three doctrines have common historical roots and share the characteristic of denying a
party the right to shift its position from one asserted earlier, they are sometimes confused. [FN17] Nevertheless, their
present doctrinal definitions are quite distinct.

A. Mend the Hold, Equitable Estoppel, and Judicial Estoppel

The mend the hold doctrine, in its majority (and most severe) form, limits a party's defenses for breaking a con-
tract to those based on a prelitigation explanation for nonperformance given to the other party. [FN18] The most
common justification for the doctrine is that it allows a contracting party to rely on the given explanation as exclusive.
Thus, if the party willing to perform wishes to save the deal, it may try to obviate the other party's reason for not
performing with the assurance that other impediments to performance are not lurking in the background. [FN19] The
mend the hold doctrine, by definition, applies only to contract disputes. [FN20]

The doctrine of equitable estoppel differs from mend the hold in that it binds a party to a prior position during
subsequent litigation only if the other party has relied to its detriment on that prior position. [FN21] This requirement
of detrimental reliance reflects equitable estoppel's underlying policy of protecting litigants from “less than scrupulous
opponents.” [FN22] In contrast, mend the hold has the narrower focus of ensuring an opportunity to cure.

The third doctrine, judicial estoppel, bars a party from asserting a position inconsistent with one that it prevailed
with in a prior litigation. [FN23] Unlike mend the hold and equitable estoppel, which focus on the effect of shifting
positions on the other party, judicial estoppel aims to protect the integrity of the judicial system. The doctrine prevents

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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perjury and ensures that no two courts rule in a party's favor on conflicting theories, for then one would have to be

wrong. [FN24] As with equitable estoppel, judicial estoppel is applicable in any type of case, not just contract dis-
putes.

With the distinctions between these three doctrines established, an examination of mend the hold's evolution as a
rule of contract law will further illustrate how it differs from judicial and equitable estoppel. This history will also shed
light on why modern courts continue to confuse the three.

B. Evolution of Mend the Hold as an Independent Contract Rule

In its majority version, the mend the hold doctrine limits a nonperforming party's potential defenses for breaking a
contract to those based on the prelitigation explanation for nonperformance that was given to the other party. [FN25]
In its minority form, mend the hold permits the changing of a contracting party's litigation posture only when that
change comports with the implied duty of good faith that modern courts read into every contract. [FN26] Both ver-
sions of the doctrine trace their roots to the Supreme Court's 1877 opinion in Railway Co v McCarthy, [FN27] the first
reported decision to use the phrase.

In McCarthy, the defendant railroad refused to perform on a delivery contract, explaining that it lacked enough
cars to make the delivery. [FN28] After the litigation began, the railroad, having fortuitously refused to perform on a
Sunday, tried to defend its nonperformance under West Virginia's Sunday Law, which forbade Sunday (Sabbath)
deliveries. [FN29] The Supreme Court affirmed the trial judge's refusal to instruct the jury on the Sunday law defense,
calling it “an after-thought( ) suggested by the pressure and exigencies of the case.” [FN30] It further explained:

Where a party gives a reason for his conduct and decision touching any thing involved in a controversy, he
cannot, after litigation has begun, change his ground, and put his conduct upon another and a different con-
sideration. He is not permitted thus to mend his hold. He is estopped from doing it by a settled principle of law.
[FN31]

This passage may boast among its legacy the mend the hold doctrine [FN32] as well as numerous judicial and
equitable estoppel decisions. [FN33] Indeed, some courts focused on the mention of “estoppe(1)” in the passage and
therefore refused to enforce mend the hold independently of equitable estoppel. [FN34] The Supreme Court also
quoted the McCarthy mend the hold passage in its first judicial estoppel case, [FN35] causing confusion that lingers
even today. [FN36]

Although they lack the catchy wrestling phrase, a number of pre-McCarthy opinions employ mend the hold
reasoning, of which the McCarthy Court cited six. Three of these cases, Everett v Saltus, [FN37] Holbrook v Wight,
[FN38] and Winter v Coit, [FN39] were actions of replevin or trover stemming from contractual relationships. [FN40]
In each, the court rejected the defendant's claim of a lien on the contested property, reasoning that the defendant had
failed to assert that defense at the time the plaintiff (or the plaintiff's agent) demanded return of the property. [FN41]
Put another way, these courts held that the defendants' prelitigation explanations barred them from mending their hold
at trial.

The other three cases cited by the McCarthy Court involved waivers of arguments by failure to assert them when

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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rejecting a tender. In Wright v Reed, [FN42] a 1790 English case, one judge opined that because no objection was
made at the time, “bank notes™ drawn on the Bank of England constituted a valid performance even though the con-
tract called for consideration in “money.” [FN43] In Gould v Banks & Gould, [FN44] a New York trial court found
that the plaintiff had stated at the time that he would not accept a shipment of books because they were in poor con-
dition, not because they were late. Therefore, it held that “(u)pon well settled principles, this was a waiver of all other
objections to the tender.” [FN45] Finally, only seven years before McCarthy, the New York Court of Appeals in Duffy
v O'Donovan [FN46] explained:

It is urged that the tender was insufficient, as it was not in money. But it was not refused for that reason. It
was rejected because not made in time, and not because the certified check was not money or legal tender. It
cannot now be objected, that the party could not have been compelled to accept a certified check in lieu of
money. He waived his right to demand the money by not asserting it at the proper time. . . . The objection to the
tender could have been obviated, and, therefore, was waived, not having been taken. [FN47]

Building upon this foundation, courts in the early 1900s further developed the doctrine. [FN48] Some limited its
application to cases in which the party asserting the doctrine could have cured the reason for the other party's non-
performance. [FN49] (The language in Duffy excerpted above suggests this limitation.) Other courts, in what would
lead to the modern majority rule, applied an absolute form of the doctrine. That is, these courts limited a breaching
party's defenses to a prelitigation explanation for nonperformance regardless of that party's good faith reasons for
changing positions and the other party's ability to cure. [FN50] Foreshadowing what would become the modern mi-
nority rule, the Supreme Court of Michigan connected the rule to the obligation of contracting parties to act in good

faith. [FN51]

Finally, departing from the context of contracts and estoppel, some post-McCarthy courts employed the phrase
“mend the hold” to refer to the familiar rule of appellate procedure that arguments not raised at trial are waived on
appeal; [FN52] to sundry other rules barring amendment of one's position; [FN53] and to describe the shifting of one's
grounds. [FN54] None of these uses is particularly relevant to the present inquiry into the contract law mend the hold
principle, other than perhaps to illustrate that several judges have (or had) a tendency to use the phrase repeatedly,
suggesting that, although possibly quirky [FN55] or quaint, [FN56] this relatively esoteric phrase endears itself to
those who encounter it. [FN57]

C. The Majority Rule: Prelitigation

Presently, the dominant form of the mend the hold doctrine limits a contracting party's defenses for nonperfor-
mance to those based on explanations given at the time of the nonperformance. Hence the doctrine binds contracting
parties, during litigation, to prelitigation statements. Over the last fifty years, courts applying the laws of Delaware, the
District of Columbia, Georgia, lowa, Kansas, Michigan, Nebraska, New Jersey, New York, Oregon, Tennessee,
Texas, and Vermont have enforced this version of the doctrine either by name or in practice at least once. [FN58]

The majority rule is one of general application, meaning that it does not discriminate between types of contracts.
[FN59] Nevertheless, the rule has been discussed as especially applicable to insurance coverage [FN60] and real estate
brokerage contract disputes, [FN61] and in both of these contexts, some courts have limited the rule's otherwise wide
reach. [FN62] Similarly, UCC § 2-605 modifies the rule in disputes over contracts for the sale of goods. [FN63]

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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1. Mend the hold in the insurance context,

The comparatively more frequent use of the mend the hold doctrine in insurance cases may stem from insurance
companies' practice of writing letters to policyholders to explain their reasons for denying a claim. Certainly at a
minimum these letters, typically referred to as “declination letters,” ameliorate the problems of proof associated with a
verbal refusal to perform. Whatever the reason for its more frequent invocation in insurance disputes, this relative
frequency has engendered a number of interesting doctrinal developments.

For example, the Vermont Supreme Court has recast the doctrine as the “insurance defense waiver rule.” [FN64]
Vermont courts justify this version of the doctrine with a “public policy” of honesty. [FN65] The motivating notion is
to hold an insurer to his word once he “puts his refusal to pay on a specified ground.” [FN66] Vermont courts operate
on the assumption that the insured has relied on the declination letter in bringing the suit, [FN67] thus moving the
doctrine closer to equitable estoppel. Yet despite these nuances, the insurance defense waiver rule appears to have
little practical utility. Its effect is to give incentive to insurance companies simply to reserve all of their rights in a
declination letter, rather than limiting themselves to a specific reason for refusing to pay. [FN68]

In contrast to Vermont, where the insurance defense waiver rule remains alive and well, [FN69] both Nebraska
and Oregon have consistently eschewed enforcing a robust form of the doctrine in insurance coverage cases. [FN70]
Both of these states have recently carved out an exception to mend the hold for policy exclusions and other defenses
that go to the original scope of the coverage. That is, regardless of the reasons asserted in a prelitigation declination
letter, in Nebraska (with an exception discussed below) and Oregon, an insurance company may always defend its
refusal to pay by arguing that the insured's loss does not fall within the policy's ambit. [FN71]

The Oregon exception incorporates into mend the hold the common rule of insurance law that policyholders
cannot invoke estoppel to extend the scope of coverage. [FN72] The relevant inquiry thus becomes how to distinguish
matters of forfeiture from questions about the scope of coverage. A forfeiture of coverage occurs when “there is
insurance coverage for the loss in the first place, but acts of the insured nullify the coverage, such as the filing of a false
statement . . . .” [FN73] In other words, an insurance company in Oregon may always raise a policy exclusion defense
[FN74] or argue that a claim does not fall “within the insuring clause originally granting coverage.” [FN75] Insureds,
however, may still defeat defenses based on a forfeiture argument (as opposed to a coverage argument) if the insurance
company fails to raise that defense in its declination letter. [FN76]

Two observations about this modification are worth noting,. First, it provides another example of the influence of
estoppel on the development of mend the hold; the change represents nothing more than the grafting of a limitation on
estoppel onto the mend the hold doctrine. Second, so long as insurance companies consistently reserve all of their
rights in their Oregon declination letters, the modification will have no practical effect.

The Nebraska version of this exception tracks the Oregon version--indeed, it was in part inspired by it. [FN77]
Nebraska, however, has added an additional wrinkle: plaintiffs showing “detrimental good faith reliance” may invoke
“the rule as to ‘mending one's hold™” in disputes over coverage as well as forfeiture. [FN78] Thus, in Nebraska, mend
the hold operates no differently than equitable estoppel in disputes over the scope of insurance coverage.

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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2. Mend the hold in the real estate context.

Whereas the use of mend the hold in insurance contract disputes is driven by notions of honesty and the difference
between forfeiture and scope of coverage, the doctrine's application to brokerage contracts is animated by a desire to
ensure to the broker an opportunity to cure cited defects in a tendered buyer's offer. [FN79] The idea is that the broker,
who has a commission on the line, will work to “obtain concessions on minor problems from the prospective buyer.”
[FN80] But the traditional mend the hold rule created at best mixed incentives. It encouraged sophisticated sellers to
couch their refusal of a prospective buyer in general terms, thereby protecting all possible defenses for potential
subsequent litigation. [FN81] By virtue of the generality of the refusal, the seller deprived the broker of his oppor-
tunity to cure. [FN82]

To avoid this problem, courts have limited the reach of mend the hold in brokerage contract disputes to curable
defects. [FN83] Modern courts also require the seller to provide the broker with an explanation for rejecting a tendered
buyer. [FN84] This modified mend the hold rule lessens the broker's vulnerability to opportunistic behavior by the
seller while ensuring the broker an opportunity to cure insubstantial defects in the tendered buyer's offer. Thus, it
represents a sensible change. This configuration of the doctrine may be subsumed within the more general rule that, in
the face of curable defects in a tendered buyer's offer, the seller's silence waives those defects as defenses in a sub-
sequent suit by the broker for his commission. Courts have embraced this more general rule almost universally.
[EN85] Moreover, the modified rule, by requiring disclosure of curable defects, is a more efficient route to protecting
a broker from the seller's strategic behavior than either mend the hold (with its incentive structure stacked against
helpful disclosures) or equitable estoppel (which does not foster disclosure of curable defects).

By tying the rule's operation to the lost opportunity to cure, and by creating an affirmative obligation on the part of
the rejecting party, this configuration of the doctrine begins to resemble UCC § 2-605, a provision specifically de-
signed to remedy the mixed incentives created by the common law version of mend the hold.

3. UCC § 2-603: A codification of mend the hold?

When the common law held exclusive dominion over disputes regarding contracts for the sale of goods, the
application of mend the hold to a buyer's rejection of a seller's tender would have been straightforward: a buyer who
gave an explanation for his rejection would be limited to that explanation as his only defense in a subsequent suit.
[FN86] However, as with disputes over real estate brokerage contracts, the traditional mend the hold rule created an
incentive not to disclose even curable defects for fear of being limited to that defense in later litigation. [FN87] It also
“penalized the buyer who gave a quick and informal notice of specific defects upon rejection.” [FN88] The Uniform
Commercial Code (“UCC”) attempted to remedy these problems.

UCC § 2-605 provides:

The buyer's failure to state in connection with rejection a particular defect which is ascertainable by rea-
sonable inspection precludes him from relying on the unstated defect to justify rejection or to establish breach .
.. where the seller could have cured it if stated seasonably. [FN89]
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This configuration incorporates the most salutary aspects of traditional mend the hold without its unfortunate side
effect of mixed incentives. In the words of Section 2-605's official commentary:

The present section rests upon a policy of permitting the buyer to give a quick and informal notice of
defects in a tender without penalizing him for omissions in his statement, while at the same time protecting a
seller who is reasonably misled by the buyer's failure to state curable defects. [FN90]
Although judicial exegesis of Section 2-605 is scarce, courts have applied it without difficulty, [FN91] and one
court even noted the connection between Section 2-605 and mend the hold. [FN92]

Interestingly, Section 2-605 also rests on the UCC's universal obligation of good faith. [FN93] Viewed from that
perspective, Section 2-605 begins to resemble the Illinois version of mend the hold and its Massachusetts and Texas
analogues.

D. The Minority Rule: Postlitigation Good Faith

Massachusetts and Texas have both explicitly rejected the majority, prelitigation version of mend the hold.
[EN94] In these two states, a party to a contract suit may advance any defense regardless of whether that party gave a
different explanation at the time of nonperformance. However, both Massachusetts and Texas have restricted this
general rule, and disallow new defenses when the nonperforming party changes positions in bad faith. [FN95] Alt-
hough the precise definition of “bad faith” is unclear, the courts of both states distinguish bad faith from detrimental
reliance, [FN96] suggesting that the bad faith inquiry is distinct from the reliance inquiry under equitable estoppel.

The Illinois lower courts--despite the Illinois Supreme Court's 1905 explicit adoption of the traditional McCarthy
mend the hold rule [FN97]--have similarly recast the rule so that it no longer applies to prelitigation statements.
[FN98] This modification began in 1953 with Larson v Johnson. [FN99] The Larson court, after rejecting an argument
that mend the hold was no more than a fancy name for equitable estoppel, [FN100] announced that it would refuse to
enforce mend the hold where “the casual character of the repudiation . . . would (make it) inequitable to apply the
doctrine . . . .” [FN101] The court also confirmed the doctrine's status as a rule of contract law, noting that mend the
hold “expresse(s) and intend(s) something more with respect to the¢ conduct of one who enters into a solemn written
engagement and then repudiates it.” [FN102] Thus, the court grounded the doctrine in what is described today as the
implied duty of good faith between contracting parties. [FN103]

Since then, Illinois courts have used mend the hold to limit contracting parties to positions taken during (not
before) the litigation only. [FN104] A party defending a refusal to perform must “stand by the first defense raised after
the litigation has begun.” [FN105] Litigation has “begun” once it has moved beyond the initial pleadings stage.
[FN106] The idea is to allow the defendant time to put together his defense, [FN107] but once that time is up, the duty
of good faith between contracting parties requires the defendant to proffer all of his defenses or lose them forever.

[FN108]

Whether the Illinois Supreme Court would approve of tying the doctrine to the duty of good faith is uncertain.
[FN109] But in the face of that court's silence on the subject since 1912, the present understanding of the test in Illinois
for an impermissible attempt to mend the hold is whether the change in litigation posture is made in good faith.
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[FN110] Importantly, in this configuration, the Illinois version of mend the hold purports to do the same thing--at least
once the litigation has begun--as the Texas and Massachusetts rule proscribing bad faith alterations to argument.
However, because Texas and Massachusetts have no decisional law to illustrate the application of their bad faith test,
this conclusion is not certain. [FN111]

I1. Flexible Federal Pleading, the Erie Doctrine, and the Application of Mend the Hold by Federal Diversity Courts

Since the 1938 promulgation of the Federal Rules and Supreme Court decision in Erie Railroad Co v Tompkins,
[FN112] federal courts sitting in diversity, while operating under the Federal Rules of Civil Procedure, apply the
substantive law of the appropriate state. [FN113] This Part explores whether the mend the hold doctrine is a sub-
stantive rule of law that federal diversity courts must enforce. The analysis involves two steps. The first is to determine
whether any Federal Rule conflicts with mend the hold. If so, then the Federal Rule controls. [FN114] The Federal
Rules always trump conflicting state law regardless of whether the given state law is substantive or procedural.
[FN115] If there is no direct conflict, then the second step is to determine whether mend the hold is a substantive rule
of law in light of Erie's twin aims of avoiding both forum shopping and an inequitable administration of the law.

[EN116]

A. Does a Federal Rule Preempt Mend the Hold?

Under the Federal Rules of Civil Procedure, the “pleadings kick off a course of pretrial discovery expected to
result in modifications in the parties' positions.” [FN117] Mend the hold thus stands in stark contrast to the spirit of the
Federal Rules, for application of mend the hold would rigidify “the system of pleading that the (Federal Rules) seek to
make supple.” [FN118] The question, however, is whether there is a specific Federal Rule whose interpretation “is
‘sufficiently broad’ (as) to cause a ‘direct collision’ with” mend the hold, “thereby leaving no room for the operation
of” the doctrine. [FN119] The likeliest candidates are Rules 8 and 15.

1. Rule 8.

Rule 8(e)(2) permits parties to federal litigation to raise “as many separate claims or defenses as the party has
regardless of consistency,” subject only to the ethical commands of Rule 11. [FN120] In contrast, the majority version
of mend the hold limits a party's defenses to those based on the explanation for nonperformance given at the time of
that nonperformance. The relevant determination is whether these rules can coexist, “each controlling its own intended
sphere of coverage . . . .” [FN121] An expansive reading of Rule 8 conflicts with mend the hold; [FN122] the Rule
explicitly permits all parties, including contract litigants, to state as many defenses as they wish.

The Supreme Court, however, has instructed courts construing the Federal Rules for these purposes to be sensitive
to the state's interest in its rule. [FN123] So a better interpretation is that Rule 8 permits litigants to raise any and all
defenses that survive the mend the hold rule, regardless of their consistency. [FN124] Unlike Burlington Northern
Railroad Co v Woods, [FN125] where the Supreme Court held that a Federal Rule preempted state law because their
operations and underlying purposes conflicted, the suggested interpretation gives effect to the policies animating both
Rule 8 and mend the hold. After all, Rule 8 is designed “to liberate pleaders from the inhibiting requirement of tech-
nical consistency.” [FN126] Mend the hold, on the other hand, is concerned not with technical consistency between a
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party's various arguments, but with avoiding the lost opportunities to cure that result from the performing party's
reliance on the nonperforming party's explanation. [FN127] Thus, Rule 8 leaves room for the operation of mend the
hold because the doctrine permits inconsistent pleadings; it only limits the universe of potentially inconsistent argu-
ments to those based on the explanation given at the time of nonperformance. [FN128]

Rule 8 poses less of an obstacle to the minority version of mend the hold because it applies only to the pleadings.
[FN129] In contrast, the Illinois version of mend the hold only applies once the pleadings are complete. [FN130] Thus,
the two doctrines do not collide. Moreover, even if courts were to apply mend the hold to the pleadings stage, [FN131]
it still would not conflict with Rule 8. The Illinois version of the doctrine does not purport to limit contracting parties'
freedom to plead all of their claims or defenses regardless of consistency. [FN132]

Thus, neither the majority nor the minority version of the mend the hold doctrine conflict with Rule 8 to such an
extent as to preempt the doctrine's application by federal diversity courts.

2. Rule 15.

Rule 15(a) provides that any party may amend its pleadings “by leave of court,” which “leave shall be freely given
when justice so requires.” [FN133] Therefore one can easily imagine a situation where the Rule appears to conflict
with the majority version of mend the hold. A party to a contract might give an insufficient explanation for its non-
performance at the time of the breach. Then, during the course of discovery, this party learns of other facts that would
have excused its nonperformance. By its terms, Rule 15 appears to allow the party to amend its pleadings to include
the new defense--to mend its hold. Thus, if “justice requires™ a court to hear the newly discovered defense, Rule 15
may preempt mend the hold. There is, however, an equally plausible interpretation of Rule 15--one that is more sen-
sitive to the relevant state interests. Under this interpretation, a party to a breach of contract suit may seek leave to
amend its pleadings to raise any issue except those lost by virtue of the mend the hold doctrine. The key to this in-
terpretation is the term “justice.” “Justice” can also be served by forbidding a party from mending its hold. [FN134]
Indeed, the judicial gloss on Rule 15 is consistent with the suggested interpretation: courts routinely reject amend-
ments for, among other reasons, bad faith and undue prejudice. [FN135] Reading mend the hold into Rule 15's “jus-
tice” language retains liberal federal pleading while also giving effect to the states' mend the hold rule.

A recent Sixth Circuit decision illustrates the thrust of the suggested approach. [FN136] The district court had
excluded a defense based on “newly discovered evidence” on grounds other than the mend the hold doctrine. [FN137]
On appeal, the Sixth Circuit characterized the exclusion as “unjust under the facts and circumstances of this case.”
[FN138] Nevertheless, demonstrating how the Federal Rules and mend the hold could peaceably coexist, the court
held that the defense could not be raised because “the law of Tennessee precludes™ defendants from “justifying their
conduct retroactively on a ground that is different from that which was proffered at the time of’ nonperformance.

[EN139]

Similar analysis reveals no direct conflict between Rule 15 and the minority version of mend the hold. At first it
might appear that by permitting changes in position only when those changes comport with the duty of good faith, the
minority version of mend the hold operates in the same field as Rule 15(a). [FN140] District courts, however, have
wide latitude to deny leave to amend when the amendment is not proposed in good faith. [FN141] Thus, Rule 15(a)
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and the minority version of mend the hold can be harmonized: the Rule does not require that federal district courts
grant leave to amend when the amendment is an attempt to mend the hold, because by definition in Illinois an attempt
to mend the hold is an amendment not made in good faith. [FN142] Following this approach, in a case where a party
sought leave to add a defense that it had been aware of since its original pleading, one district court fused Illinois mend
the hold with Rule 15 to bar the amendment. [FN143]

In sum, Rule 8 and Rule 15 can peacefully coexist with both the majority and minority versions of the mend the
hold doctrine. With no Federal Rule directly on point, even if mend the hold embodies “an antithetical conception of
the litigation process” than the Federal Rules, [FN144] the Rules pose no bar to applying mend the hold in federal

court. [FN145]

B. Is the Mend the Hold Doctrine Substantive or Procedural?

The preemption analysis, however, resolves only half of the issue. The next question is whether mend the hold is
a substantive rule of law that, under Erie, federal courts sitting in diversity must respect. [FN146] Even though the
Supreme Court has refined the substance versus procedure inquiry over the years, [FN147] it still can be “a chal-
lenging endeavor.” [FN148] Doctrines such as mend the hold (and judicial estoppel) that have both substantive and
procedural dimensions resist categorical labels. [FN149] If the rule channels the behavior of contracting parties out-
side the courtroom, it looks substantive. [FN150] But if mend the hold merely controls what issues litigants may raise
over the course of a case, it looks procedural. In the Supreme Court's most recent foray into the area, Gasperini v
Center for Humanities, Inc, [FN151] the Court confirmed that the dispositive question is whether the state rule is
outcome determinative when considered in light of Erie's twin aims of avoiding forum shopping and an inequitable
administration of the laws.

1. Erie and the majority (prelitigation) version of mend the hold.

While the majority version of mend the hold presented a challenging analysis when deciding whether it conflicted
with the Federal Rules, its treatment under traditional Erie twin aims analysis is less difficult. The doctrine, which by
definition applies only to contracts cases, limits a party's defenses to those based on the explanation for nonperfor-
mance given at the time of that nonperformance or repudiation. Thus, as demonstrated by the modifications to the
doctrine in insurance and brokerage contracts disputes, [FN152] mend the hold represents an effort to enforce certain
substantive contract law policies. In other words, because it channels the prelitigation behavior of contracting parties,
“the State's objective is manifestly substantive.” [FN153]

Put into more traditional Erie “twin aims” vernacular, this means that failing to apply the doctrine in federal court
would lead both to an inequitable administration of the laws and to forum shopping, thus bringing mend the hold
squarely within the substantive umbrella. First, a federal refusal to enforce mend the hold would lead to forum shop-
ping because more defenses would be available in federal court than in state court. Depending on whether these de-
fenses would be beneficial or not, parties will attempt to manipulate the choice of forum accordingly. [FN154]

Second, by offering a more extensive menu of potential defenses, federal courts would systematically advantage
nonperforming parties. Therefore, a federal refusal to enforce the doctrine would align behavioral incentives differ-
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ently based only on the happenstance of diversity. The most frequently offered rationale for the mend the hold doc-
trine, after all, is to allow a contracting party to rely on the explanation for nonperformance given by the other party as
exclusive. Thus, if a party wishes to save the deal, she may cure the cited defect with the assurance that the mend the
hold doctrine will protect her from other reasons for nonperformance hidden in the background. [FN155] But if federal
courts refuse to enforce mend the hold, then contracting parties of diverse citizenship would proceed without the
doctrine's protection from unmentioned problems. Such an inequitable administration of the law is not tolerable under
the Erie doctrine. [FN156]

2. Erie and the minority (postlitigation) version of mend the hold.

The minority version of the rule becomes relevant only once litigation has begun. [FN157] Even then it permits a
party to change positions based on new information or other good faith reasons. [FN 58] Thus, a state's interest in the
minority version of mend the hold is not as obviously substantive; the rule has a strong procedural flavor.

But the minority version applies during the litigation of contract disputes only, which suggests that it is a sub-
stantive rule. [FN159] Its present incarnation, a corollary of the duty of good faith between contracting parties, rep-
resents a substantive choice by Illinois to treat litigants in contract disputes more strictly. Illinois expects “something
more with respect to the conduct of one who enters into a solemn written engagement and then repudiates it.” [FN160]
Therefore, because the minority version of mend the hold is “‘bound up with’ the rights and obligations of”’ the parties,
the “objectives of the Erie doctrine” militate in favor of applying the rule in federal court. [FN161]

Twin aims analysis, too, suggests that the Illinois version of mend the hold is substantive. First, a federal refusal to
apply the doctrine could lead to forum shopping. Because a federal court would allow greater agility during the course
of the litigation, nonperforming contracting parties would systematically choose federal court over state court.
[FN162] Second, permitting the happenstance of diversity to dictate whether the implied duty of good faith continues
into the litigation context results in an inequitable administration of the laws. [FN163] To be sure, the Illinois doctrine
is less clearly a substantive rule of law than the majority version. Nonetheless, even the Illinois version of mend the
hold advances a substantive policy-- holding contracting parties to a higher standard. [FN164] Therefore, without a
conflicting federal policy, federal courts sitting in diversity should enforce the Illinois version of mend the hold when
Illinois law supplies the rule of decision.

Conclusion

Overlooked by modern contracts scholars, the mend the hold doctrine remains alive and well (although infre-
quently invoked) in a number of jurisdictions. In its majority version, the doctrine limits a contracting party's potential
defenses to those based on the explanation for nonperformance asserted at the time of that nonperformance. In its
minority formulation, mend the hold permits a contracting party to change its litigation position once the pleadings are
complete only if that change comports with the implied duty of good faith.

The rule has mixed effects on incentives. On the one hand, it protects a party who wants to save the deal by en-
suring that the other party will not raise other impediments to performance later on. On the other hand, strategically
minded parties who refuse to perform will simply reserve all their defenses by refusing to give any explanation at all.
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Thus, it is not clear that embracing an absolutist version of the majority rule is good policy. Whether a rule is good or
bad policy, however, has no bearing on whether it should control in federal diversity actions. Without a Federal Rule
to preempt the doctrine's operation, and because Erie twin aims analysis suggests that mend the hold is a substantive
rule of law, mend the hold represents the sort of state prerogative that federal courts sitting in diversity must respect.

[FNd1]. B.A. 1996, The University of Virginia; J.D. Candidate 1999, The University of Chicago.

[FN1]. This hypothetical draws on Kevin Walsh and Michele Levy, “Mend the Hold”--An Old Doctrine May Be A
Policyholder's Best Friend, The Metropolitan Corporate Counsel 13 (Sept 1995).

[FN2]. Harbor Insurance Co v Continental Bank Corp. 922 F2d 357, 362 (7th Cir 1990).

[FN3]. Railway Co v McCarthy, 96 US 258, 267-68 (1877) (“Where a party gives a reason for his conduct and deci-
sion touching any thing involved in a controversy, he cannot, after litigation has begun, change his ground, and put his
conduct upon another and a different consideration. He is not permitted thus to mend his hold. He is estopped from
doing it by a settled principle of law.”) (emphasis added).

[FN4]. Israel v National Canada Corp. 276 [1l App 3d 454, 462, 658 NE2d 1184. 1191 (1996) (holding that a party
must stand by the first defense raised once litigation has begun). See also Cole Taylor Bank v Truck Insurance Ex-
change, 1994 US Dist LEXIS 3705, *14-15 (N D Ill) (“As pre-trial discovery revealed an alleged basis for the defenses
of waiver and estoppel, this Court holds that application of the doctrine of ‘mend the hold’ to bar the Defendant's
assertion of waiver and estoppel is not appropriate.”).

[ENS]. See, for example, Heidner v Hewitt Chevrolet Co, 166 Kan 11, 14-15, 199 P2d 481, 484 (1948) (“Since the
defendant here, before litigation was commenced, gave only as its reason for nonperformance a ground which was
inadequate, it could not, after suit was filed, ‘mend its hold’ and rely upon other and different defenses. It was limited
in the trial to the single defense it asserted at the time of breach.”).

[FNG]. See, for example, Erickson v Carhart, 1996 Neb App LEXIS 234, *10-11 (“The rule is that an insurer that gives
one reason for its conduct and decision as to a matter of controversy cannot, after litigation has begun, defend upon
another and different ground.”); Hamlin v Mutual Life Insurance Co, 145 Vt 264, 267. 487 A2d 159, 161 (1984)
(referring to the “insurance defense waiver rule”).

[EN7]. See, for example, Weldon v Lashley, 214 Ga 99, 103, 103 SE2d 385, 388 (1958) (“If this was the sole ground

of objection assigned by the owner at the time of such refusal, other grounds of objection then known to her were
waived, and would not avail her as a defense to an action for the commission.”) (internal quotations and citations
omitted).

[FN8]. UCC § 2-605 (ALI 1994) (“Waiver of Buyer's Objections by Failure to Particularize”). See text accompanying
note 89.
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[FN9]. Aside from the occasional reference to the problem of a posteriori justifications, see Comment. Remedies for
Total Breach of Contract under the Uniform Revised Sales Act, 57 Yale L J 1360, 1363 (1948), the explicit treatment
of the doctrine in journal commentary is cursory at best. See, for example, Howard Ende, Eugene R. Anderson, and
Susannah Crego, Liability Insurance: A Primer for College and University Counsel, 23 J Coll & Univ L 609, 710-11
(1997) (outlining the doctrine in six paragraphs). Modern casebooks and treatises, moreover, are silent on the topic.
Neither “mend the hold” nor Railway Co v McCarthy (the first mend the hold case) appear in the indices or tables of
cases of the following: John D. Calamari and Joseph M. Perillo, Contracts 997, 1038, 1041 (West 3d ed 1987); John P.
Dawson, William Burnett Harvey, and Stanley D. Henderson, Cases and Comment on Contracts xli, 1027-28
(Foundation 6th ed 1993); E. Allan Farnsworth, Farnsworth on Contracts 741 (Little, Brown 1990); Charles L. Knapp
and Nathan M. Crystal, Problems in Contract Law: Cases and Materials 1277, 1315 (Little, Brown 3d ed 1993).
Williston on Contracts does cite McCarthy, but the discussion is under the head of “equitable estoppel,” not mend the
hold. Richard A. Lord, 4 Williston on Contracts § 8:3 at 35 n 7 (Law Co-op 4th ed 1992). On the relationship between
equitable estoppel, McCarthy, and mend the hold, see Part I.

[FN10]. Harbor Insurance, 922 F2d at 364.

[FN11]. 304 US 64, 78 (1938).

[FN12]. See S.A. Healy Co v Milwaukee Metropolitan Sewerage District, 60 F3d 305, 312 (7th Cir 1995) (“Under
Erie, this ‘favoritism’ is to operate even when the persons who have a dispute over state law find themselves in a
federal court.””); Barron v Ford Motor Company of Canada. Ltd, 965 F2d 195. 199 (7th Cir 1992) (explaining that “a
substantive rule is concerned with the channeling of behavior outside the courtroom”).

[EN13]. See Burlington Northern Railroad Co v Woods. 480 US 1, 4-5 (1987). See also S.A. Healy Co, 60 F3d at 310
(describing cases in which a Federal Rule conflicts with a state rule as “pretty clear”); Charles Alan Wright, Arthur R.
Miller, and Edward H. Cooper, 19 Federal Practice and Procedure: Jurisdiction 2d § 4511 at 311-12 (West 2d ed 1996)
(explaining that there is no longer any significant Erie problem with regard to matters covered by a Federal Rule).

[FN14]. The Seventh Circuit has “left open the question whether the (Illinois) ‘mend the hold’ doctrine . . . is sub-
stantive or procedural for purposes of the Erie doctrine.” AM International, Inc v Graphic Management Associates
Inc. 44 F3d 572. 576 (7th Cir 1995). However, a more recent opinion suggests that the Seventh Circuit will ultimately
characterize mend the hold as a substantive rule. See Horwitz-Matthews, Inc v City of Chicago., 78 F3d 1248, 1251-52
(7th Cir 1996) (explaining that, even though the pleadings were not yet complete, “the ‘mend the hold’ doctrine”
would not permit the defendant to change its position later on because it had “emphatically assert(ed) its position” on

appeal). Lower federal courts applying Illinois law have come down on both sides. Compare In re Apex Automotive
Warehouse LP, 205 Bankr 547, 553-54 (Bankr N D 11l 1997) (avoiding a conflict between Illinois mend the hold and
the Federal Rules by refusing to apply the doctrine “at the pleading stage of a litigation™), with Cleveland Hair Clinic,
Inc v Puig, 949 F Supp 595, 600 n 10 (N D 11l 1996) (assuming that the doctrine is substantive), and Mellon Bank,
N.A. v Miglin, 1994 US Dist LEXIS 15439, *16 (N D Ill) (Adopted Magistrate's Opinion), affd, 1995 US Dist LEXIS
2202, *6 (N D Ill) (applying Illinois mend the hold despite possible conflict with FRCP 15). The Sixth Circuit, in
contrast, recently enforced the Tennessee version of the doctrine without noting a potential Erie problem. Life Care
Centers of America, Inc v Charles Town Associates Ltd, 79 F3d 496. 508-09 (6th Cir 1995). See note 139. The Second
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Circuit and various lower federal courts have applied versions of the doctrine in diversity cases without pausing to
consider whether it is a substantive rule or not. See, for example, Corporacion De Mercadeo Agricola v Mellon Bank
International. 608 F2d 43. 48 (2d Cir 1979) (explaining that under New York law, “when a bank offers one reason for
refusing a draft on a letter of credit, and that reason is later refuted, it cannot at trial point to an entirely different reason
for sustaining the refusal”); Village of Morrisville Water & Light Department v United States Fidelity & Guaranty Co,
775 F Supp 718, 724 n 7 (D Vt 1991) (treating the Vermont version as though it were substantive); Emmons v Inge-
bretson., 279 F Supp 558. 573 (N D lowa 1968) (treating the lowa version as though it were substantive).

[FN15]. Northrop Corp v Litronic Industries, 29 F3d 1173. 1177 (7th Cir 1994).

[FN16]. Hanna v Plumer, 380 US 460, 468 (1965).

[FN17]. The similarity between the mend the hold doctrine and judicial estoppel has not gone unnoticed by the courts.
See Harbor Insurance, 922 F2d at 364 (distinguishing mend the hold from judicial estoppel).

[FN18]. See, for example, Heidner, 199 P2d at 484 (“Since the defendant here, before litigation was commenced, gave
only as its reason for nonperformance a ground which was inadequate, it could not, after suit was filed, ‘mend its hold’
and rely upon other and different defenses. It was limited in the trial to the single defense it asserted at the time of
breach.”).

[EN19]. See, for example, Nashville Marketplace Co v First Capital Institutional Real Estate, Ltd, 1990 Tenn App
LEXIS 212, *16 (“Nashville Marketplace could have attempted to cure these problems before the expiration of the
earn-out period had they been mentioned in the rejection notice.”); Duclos v Cunningham, 102 NY 678, 679, 6 NE
790, 790 (1886) (“No such objection was taken at the time by the defendants, and, had it been, the difficulty, no doubt,
would have been obviated at once by the (broker).”).

[FN20]. See, for example, Friel v Jones, 42 Del Chanc 148, 153-54, 206 A2d 232, 235 (1964) (recognizing the mend
the hold principle, but finding it inapplicable on the facts of the case presented because the claim did not arise from
contractual rights).

[FN21]. See, for example, Schroeder v Texas Iron Works, Inc. 813 SW2d 483, 489 (Tex 1991) (explaining that eg-
uitable estoppel requires a showing of “(1) a false representation or concealment of material facts, (2) made with
knowledge, actual or constructive, of those facts, (3) with the intention that it should be acted on, (4) to a party without
knowledge, or the means of knowledge of those facts, (5) who detrimentally relied upon the misrepresentation’).

[FN22]. Edwards v Aetna Life Insurance Co, 690 F2d 595, 598 (6th Cir 1982).

[FN23]. Id; Chaveriat v Williams Pipe Line Co, 11 F3d 1420, 1427-28 (7th Cir 1993).

[EN24]. See Rissetto v Plumbers and Steamfitters Local, 94 F3d 597, 600-01 (9th Cir 1996) (explaining that judicial
estoppel “precludes a party from gaining an advantage by taking one position, and then seeking a second advantage by
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taking an incompatible one”); Chaveriat, 11 F3d at 1427-28 (explaining that courts enforce judicial estoppel “to
prevent situations from arising in which one of two related decisions has to be wrong because a party took opposite
positions and won both times”); Edwards, 690 F2d at 598 (explaining that judicial estoppel protects the integrity of the
judicial process by avoiding inconsistent judicial decisions).

[EN25]. See note 58 and accompanying text.
[FN26]. See notes 103-08 and accompanying text.

[EN27]. 96 US 258, 267-68 (1877).

[FN28]. 1d at 265.

[FN29]. Id at 265-67.

[FN30]. Id at 267.

[EN31]. Id at 267-68 (emphasis added).

[FN32]. See, for example, Gibson v Brown, 214 [11 330, 341, 73 NE 578, 582 (1905), quoting McCarthy, 96 US at
267-68. See also note 48.

[FN33]. See Seminole Securities v Southern Life Insurance Co. 182 F 85, 97 (Cir Ct E D NC 1910), quoting McCarthy
to support its refusal to allow three defendants to take inconsistent positions in different suits; Winmark Limited
Partnership v Miles & Stockbridge, 345 Md 614, 620, 693 A2d 824, 827 (1997), quoting McCarthy's mend the hold
language in support of the “doctrine of judicial estoppel”; Salcedo v Asociacion Cubana, Inc, 368 S2d 1337, 1339 (Fla
Dist Ct App 1979) (“In earlier times, the rule we apply in this case (estoppel) was said to reflect the feeling that a party
may not ‘mend his hold’ . . . .”), citing McCarthy, 96 US at 268. Compare American Sulphur Royalty Co v Freeport
Sulphur Co, 276 SW 448, 459 (Tex App 1925) (rejecting mend the hold in favor of equitable estoppel).

[FN34]. See, for example, Second National Bank of Allegheny v Lash Corp. 299 F 371, 372 (3d Cir 1924) (“The
concluding words clearly indicate that the rule is founded on equitable estoppel.””); American Sulphur, 276 SW at 459
(rejecting McCarthy's mend the hold rule in favor of equitable estoppel and its reliance requirement); Amsinck & Co v
Springfield Grocer Co, 7 F2d 855, 859-60 (8th Cir 1925) (explaining that “the doctrine” announced by McCarthy “is
based on equitable estoppel”). Compare Larson v Johnson, 1 11l App 2d 36, 46, 116 NE2d 187, 191 (1953) (“We have
concluded from our examination of the cases that so far as the Illinois doctrine is concerned, it is not limited to eq-
uitable estoppel. The reviewing courts which announced the principle were familiar with the doctrine of equitable
estoppel and there was no occasion for dressing it up with a subtitle.”).

[FN35]. Davis v Wakelee, 156 US 680, 690-91 (1895), quoting McCarthy, 96 US at 267-68.
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[FN36]. See, for example, Patz v St Paul Fire & Marine Insurance Co, 15 F3d 699, 703 (7th Cir 1994) (“By their
mention of judicial estoppel the (plaintiffs) may have been groping for a related but separate doctrine, that of ‘mend
the hold’ . . . .”); Rottmund v Continental Assurance Co. 813 F Supp 1104, 1111 (E D Pa 1992), citing Harbor In-
surance, 922 F2d at 362-65. to support its use of the “common law ‘mend the hold’ doctrine” to bar a party from taking
a position in the present litigation different from “the position ( ) it took in the prior litigation” unless “new infor-
mation” justified the change.

[FN37]. 15 Wend 474, 474 (S Ct NY 1836).

[FN38]. 24 Wend 168, 169 (S Ct NY 1840).

[FN39]. 7 NY 288. 288 (1852).

[FN40]. At common law, replevin and trover were writs by which one obtained a judgment ordering the return of, or
awarding damages in the value of, his or her property wrongfully in the possession of another. See Grant S. Nelson,
William B. Stoebuck, and Dale A. Whitman, Contemporary Property 30-31 (West 1996).

[FN41]. Everett, 15 Wend at 478 (“But if the defendants had a lien, they waived it by not putting themselves upon that
ground when the property was demanded by the plaintiff's agent.”) (emphasis omitted); Holbrook, 24 Wend at 179
(“But if this were not so, and supposing the question of lien to rest on what the defendant's partner said when the
demand was made, omitting to mention a lien and taking other ground, waives it.””); Winter, 7 NY at 293-94 (“The jury
were properly instructed as to the waiver of the defendants' lien for their charges for insurance, freight, cartage, labor,
storage and fire insurance, that if on being apprised of the plaintiff's claim, they put themselves not upon their lien but
only upon the denial of plaintiff's right, they could now assume a different ground.”), citing Holbrook, 24 Wend at
169.

[FN42]. 3 D & E 554, 100 Eng Rep 729 (KB 1790).

[FN43]. 100 Eng Rep at 729 (opinion by Buller).

[FN44]. 8 Wend 562, 567 (S Ct NY 1832).

[EN45]. Id.

[FN46]. 46 NY 223 (1871) (citations omitted).

[FN47]. Id at 227-28 (citations omitted). Note the striking resemblance to the dispute over whether “bank notes of the
bank of England” constituted a tender of “money” in Wright, 100 Eng Rep at 729,

[EN48]. See, for example, Oakland Sugar Mill Co v Fred W. WolfCo, 118 F 239, 248-50 (6th Cir 1902) (deciding not
to “permit the purchaser . . . to change the issues and propound new defenses”), citing McCarthy, the six cases cited in
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McCarthy, and a number of other cases; E.E. Taenzer & Co v Chicago. Rhode Island & Pacific Railway Co, 191 F
543, 551 (6th Cir 1911) (excepting from mend the hold defenses based on “contravention of the public policy of the
United States as expressed by its positive statutes,” and describing the Sunday law part of McCarthy as “more or less
obiter”); Continental National Bank v National City Bank of New York, 69 F2d 312, 318-19 (9th Cir 1934) (collecting
cases and describing the conflict among the courts in interpreting the McCarthy rule). See also Larson. 116 NE2d at
192 (“This is how the doctrine emerges from the cases which have considered it. . . . (T)his is the common method for
the development of our law . . . .”).

[FN49]. See, for example, Continental National Bank. 69 F2d at 319 (“In the relevant cases in this circuit, the re-
quirement that the plaintiff should have been misled to his damage has not been expressly stated, but it appeared from
the facts that there was some possibility that he might have cured the defects had they been called to his attention,
although perhaps not within the time limits of the contract.”); Western Grocer Co v New York Oversea Co, 28 F2d
518, 520-21 (N D Cal 1928) (“A party to a contract is not permitted to refuse to perform a contract upon one ground,
and later to rely upon another ground, which might have been remedied, had it been called to the attention of the

performing party.”).

[FN50]. See, for example, Luckenbach S.S. Co, Inc v W.R. Grace & Co. 267 F 676, 679 (4th Cir 1920) (“But the
further and equally conclusive answer is found in the settled rule of law that one who breaches his contract for reasons
specified at the time will not be permitted afterwards, when sued for damages, to set up other and different defenses.
This rule has been long established and frequently applied.”); Wyatt v Henderson, 31 Or 48, 54. 48 P 790, 792 (1897)
(“The defendants, having denied, upon information and belief, that the plaintiff was the owner or entitled to the
possession of any of the said oats, cannot now be permitted to say that their refusal to deliver the grain in question was
caused by the failure of the plaintiff to pay the storage thereon.”).

[FN51]. Smith, County Treasurer v German Insurance Co, 107 Mich 270, 279, 65 NW 236, 239 (1895) (“It is apparent
that the ground, and the only ground, upon which all liability was denied, was the storage of gasoline . . . . Good faith
required that the (insurance) company should apprise the plaintiff fully of its position; and, failing to do this, it estops
itself from asserting any defense other than that brought to the notice of plaintiff.”).

[FN52]. See, for example, Vileski v Pacific-Atlantic Steamship Co. 163 F2d 553, 555-56 (9th Cir 1947) (explaining
that the “(l)ibelant on this appeal seeks to raise a new issue,” but holding that the “libelant is not entitled so to mend his
hold™); Arkansas Anthracite Coal & Land Co v Stokes, 2 F2d 511, 515 (8th Cir 1924) (“But it is also well-nigh uni-
versal and fundamental, as a rule of appellate procedure, that a litigant may not mend his hold on the way up to an
appellate court by seeking to reverse a case, because the theory on which it was tried below, and in which appellants
then acquiesced, is, in fact, erroneous. In short, to state the rule simply and baldly, the theory on which a case is tried
nisi is the theory in which it must, on appeal, be weighed for error.”); Bob v Hardy, 222 Ga App 550, 554, 474 SE2d
658, 662 (1996) (“One cannot expand the scope of review or supply additional issues through a process of switching,
shifting, and mending your hold.”) (internal citations and quotation marks omitted); Beard v Montgomery Ward and
Co. 215 Kan 343, 349, 524 P2d 1159, 1165 (1974) (“If a case has been tried upon one theory, it is too late to mend his
hold and advance another theory which might have been, but was not, presented at the trial.”) (internal citations and
quotation marks omitted); H.W. Ivey Construction Co v Transamerica Insurance Co, 119 Ga App 794. 795, 168 SE2d
855, 856 (1969) (explaining that on appeal the plaintiff “must stand or fall upon the position taken in the trial court,”
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and thus he “cannot . . . ‘mend his hold™”); Harlan Production Credit Association v Schroeder Elevator Co, 253 Towa
345,349, 112 NW2d 320, 323 (1961) (rejecting an argument on appeal because the “record indicates the contention
was not made in the trial court and is an attempt by plaintiff to mend its hold here”). Compare Domino Sugar Corp v
Sugar Workers Local Union 392, 10 F3d 1064, 1068 (4th Cir 1993) (“Ordinarily an appellate court does not give
consideration to issues not raised below.”).

[FNS3]. See, for example, Claeys v Moldenschardt, 260 fowa 36, 41. 148 NW2d 479, 482 (1967) (“Rather she at-
tempted to mend her hold under rule 252 by asserting a new and independent action upon a basis foreign to that rule
under the guise of an amendment. This she could not do.”); Norton v Crescent City Ice Manufacturing Co, Inc, 178 La
135, 145, 150 § 855, 858 (1933) (“They did not choose to (amend their pleadings), and we do not think that at this late
date they should be permitted to mend their hold and to subject defendant to the annoyance and expense of further
litigation . . . .”).

FN54]. See, for example, Babbitt v Sweet Home Chapter of Communities for a Great Oregon. 515 US 687, 734
(1995) (Scalia dissenting) (“The second point the Court stresses in its response seems to me a belated mending of its
hold.”); In re Berkowitz, 3 Kan App 726. 747. 602 P2d 99, 114 (1979) (noting that a second criminal trial “permits the
prosecution to ‘mend its hold’ in the light of experience in the first trial”); Seaboard Sand & Gravel Corp v American
Stevedores. Inc. 151 F2d 846, 847 (2d Cir 1945) (“As the scales tipped one way or the other, or remained even, as the
trial proceeded, either party could, of course, mend its hold as its evidence enabled it to do; but if in the end the proof
did not preponderate at least to a slight extent to show negligence the libelant failed to prove a case.”).

[FN55]. Harbor Insurance, 922 F2d at 363 (“Harbor and Allstate describe the ‘mend the hold’ doctrine as ‘quirky.’
The name is quirky, but . ...”).

[FN56]. Edwards Manufacturing Co v Bradford Co, 294 F 176, 181 (2d Cir 1923) (“But afterthoughts in litigations do
not permit a party ‘to mend his hold,” as was quaintly but effectively said in Railway Co. v. McCarthy.”) (citations
omitted).

[FN57]. Learned Hand, for example, used the phrase in three different opinions, each time descriptively. See Schwartz

v Horowitz, 131 F2d 506, 508 (2d Cir 1942); Cohan v Richmond, 86 F2d 680, 682 (2d Cir 1936); Connolly v Medalie,
58 F2d 629, 630 (2d Cir 1932).

[EN58]. See, for example, Friel v Jones. 42 Del Chanc 148, 153-54, 206 A2d 232, 235 (1964) (recognizing the mend
the hold doctrine, but finding it inapplicable because suit did not arise from contractual rights); Keefe v Moskin Stores,
95 A2d 336, 339 (DC App 1953) (barring a store manager who had refused to recognize his termination “from denying
his obligation under the employment contract”); Weldon v Lashley, 214 Ga 99, 102-04, 103 SE2d 385, 388-89 (1958)
(recognizing the mend the hold doctrine, but finding it inapplicable because the defendant had made no prior incon-
sistent justification for the alleged breach). But compare Adler's Package Shop, Inc v Parker, 190 Ga App 68, 73, 378
SE2d 323, 327 (1989) (recasting Weldon's mend the hold rule as one of estoppel, and thus requiring detrimental
reliance); Blunt v Wentland. 250 Towa 607, 615, 93 NW2d 735, 739 (1959) (“Having elected to repudiate, the ap-
pellant was not entitled afterwards to mend his hold by insisting that, if he had not repudiated the contract, the pur-
chaser would not instantly have been able to produce the required cash payment. That a party who has elected one
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ground of objection cannot afterwards mend his hold and select another, which might have been obviated, had it been
insisted upon, is well settled.””), quoting Crow v Casady, 191 lowa 1357, 182 NW 884 (1921); Russell v Ferrell, 181
Kan 259. 269, 311 P2d 347, 354 (1957) (explaining that, because *““(t)ender of payment was refused on the sole ground
that the Russells were too late,” the refusing party “may not ‘mend his hold” by raising another ground); Tackels, Inc
v Fantin, 341 Mich 119, 124, 67 NW2d 71, 73-74 (1954) (“At that time defendant's expressed reluctance to proceed
with the work resulted from his belief that the bid price was too low to cover the cost of labor and materials. He did not
indicate by his statements that refusal to do the work contemplated was, or would be, predicated on the theory that
acceptance of the offer was precluded because of delay on the plaintiff's part. The failure to assign such reason is
significant.”), citing McCarthy. 96 US at 267-68: Design Data Corp v Maryland Casualty Co, 243 Neb 945, 956-57.
503 NW2d 552, 559-60 (1993) (refusing to apply the otherwise alive “rule as to ‘mending one's hold™ in disputes
involving insurance coverage); Schanerman v Everett & Carbin, Inc, 10 NJ 215, 220-21, 89 A2d 689, 692 (1952)
(disallowing an argument based on the buyer's financial ability because the “prospective seller in refusing to execute
the contract asserted simply that it was withdrawing the property from the market and did not question the buyer's
financial ability”); Corporacion De Mercadeo Agricola v Mellon Bank International. 608 F2d 43, 48-49 (2d Cir 1979)
(explaining that, under New York law, “when a bank offers one reason for refusing a draft on a letter of credit, and that
reason is later refuted, it cannot at trial point to an entirely different reason for sustaining the refusal”); Wyoming
Sawmills, Inc v Transportation Insurance Co, 282 Or 401, 408-10, 578 P2d 1253, 1257-58 (1978) (In Banc) (limiting
the rule, “which is securely rooted in common justice,” in insurance cases so as not to create “an original grant of
coverage where no such contract previously existed”) (internal citations and quotation marks omitted); Nashville
Marketplace Co, 1990 Tenn App LEXIS 212 at *16 (“Admittedly, the contract documents did not specifically require
the First Capital defendants to set out the grounds for their rejection of a lease. However, once a contracting party has
given reasons for its actions, it cannot attempt to justify its conduct on new and different grounds after suit is filed.”);
Measday v Kwik-Kopy Corp, 713 F2d 118, 125-26 (Sth Cir 1983) (“In Texas when an employer assigns grounds for
discharge of an employee, it cannot later justify the termination on grounds that were not made the basis of the ter-
mination at the time of the discharge.”); Hamlin v Mutual Life Insurance Co, 145 Vt264,267-70 & n 2. 487 A2d 159.
161-63 & n 2 (1984) (discussing the “insurance defense waiver rule™).

[FN59]. See, for example, Nashville Marketplace Co, 1990 Tenn App LEXIS 212 at *16 (“(O)nce a contracting party
has given reasons for its actions, it cannot attempt to justify its conduct on new and different grounds after suit is
filed.”).

[FNGO]. See, for example, Hamlin, 487 A2d at 161-63 & n 2 (discussing the “insurance defense waiver rule”).

[FN61]. See 12 Am Jur 2d Brokers § 251 (1997) (“As a general rule, where a landowner who has listed property for
sale with a real estate broker refuses to accept an offer which is substantially in accordance with the listing, the owner
cannot afterwards defend the broker's action for compensation on a ground not specified when rejecting the offer.”).

[EN62]. For examples of courts that have limited mend the hold's application in the insurance and real estate contexts,
see Parts 1.C.1 and 1.C.2.

[FN63]. See text accompanying note 89. Compare Polson Logging Co v Neumeyer, 229 F 705, 707 (9th Cir 1916)
(affirming a judgment for the seller because “the purchaser refused to receive the steel . . . solely upon” two specific
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grounds different from the “objections now relied upon to defeat the action”).

[FN64]. Hamlin v Mutual Life Insurance Co, 145 Vt 264, 267-70, 487 A2d 159, 161-63 (1984).

[FN65]. Cummings v Connecticut General Life Insurance Co, 102 Vt 351, 148 A 484, 487 (1930).

[FN66]. Id.

[ENG67]. Id (discussing the unfairness of allowing the insurance company to mend its hold “after the insured has taken
him at his word and is attempting to enforce his liability™).

[FN68]. See, for example, In re Aberdeen 100, Inc, 1995 Bankr LEXIS 1032, *11 (Bankr D Vt) (holding that the
defendant insurance company “waived nothing” because it had “specifically ‘reserve(d) its rights to disclaim cover-
age”” under any other grounds). Compare note 81 and accompanying text.

[FN69]. See id at *9-11 (recognizing the rule as the law of Vermont); Village of Morrisville Water & Light Depart-
ment v United States Fidelity & Guaranty Co, 775 F Supp 718, 724 n 7 (D Vt 1991) (same).

[EN70]. For Nebraska examples, see O'Neil v Union National Life Insurance Co. 162 Neb 284, 291, 75 NW2d 739,
744 (1956) (refusing to bar an amendment because the “amended answer as to this subject did not” represent a change
in “its defensive position”); Pickens v Maryland Casualty Co, 141 Neb 105, 110, 2 NW2d 593, 596 (1942) (allowing
the insurance company to mend its hold because the declination letter “inadvertently” misstated the company's ra-
tionale and the “error was so patent that it can in no way prejudice the rights of defendant™). For Oregon examples, see
Ward v Queen City Fire Insurance Co of Sioux Falls, 69 Or 347, 352, 138 P 1067, 1068 (1914) (suggesting that mend
the hold applies only to the extent that the party in breach was in full possession of “all the facts and circumstances”);
Eaid v National Casualty Co, 122 Or 547, 557-59, 259 P 902, 906 (1927) (following Ward, and thus applying mend
the hold because “the company had made a careful examination and investigation of the (plaintiff's) claim”).

[EN71]. Design Data Corp v Maryland Casualty Co, 243 Neb 945. 957, 503 NW2d 552, 560 (1993) (“While the rule
as to ‘mending one's hold’ may be alive and well as to conditions of forfeiture, generally it has no application to
matters relating to coverage, and estoppel cannot be invoked to expand the scope of coverage of an insurance contract
absent a showing of detrimental good faith reliance upon statements or conduct of the party against whom estoppel is
invoked which reasonably led an insured to believe coverage was present.””); ABCD . .. Vision, Inc v Fireman's Fund
Insurance Co, 304 Or 301, 306, 744 P2d 998, 1001 (1987) (“Estoppel cannot be invoked to expand insurance coverage
or the scope of an insurance contract.”); Wyoming Sawmills, Inc v Transportation Insurance Co, 282 Or 401, 578 P2d
1253, 1258 (1978) (In Banc) (limiting the mend the hold rule so as not to create a “grant of coverage where no such
contract previously existed™).

[FN72]. Wyoming Sawmills, 578 P2d at 1257-58. See also DeJonge v Mutual of Enumclaw, 315 Or 237, 843 P2d 914,
916-17 (1993) (In Banc), citing Wyoming Sawmills, 578 P2d at 1278 and ABCD . . . Vision, 744 P2d at 1001, for the
proposition that estoppel cannot be used to expand a policy's coverage. On this subject generally, see Peter Nash
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Swisher, Judicial Interpretations of Insurance Contract Disputes: Toward a Realistic Middle Ground Approach, 57
Ohio St L J 543, 592-94, 618-21 (1996) (discussing expansion of coverage through waiver and estoppel); W.C. Crais
I11, Annotation, Doctrine of Estoppel or Waiver as Available to Bring Within Coverage of Insurance Policy Risks not
Covered by its Terms or Expressly Excluded Therefrom, 1 ALR3d 1139 (1965), cited with approval in DeJonge, 843
P2d at 916 n 3. See also Employers Insurance of Wausau v Ehlco Liquidating Trust, 292 [1] App 3d 1036. 687 NE2d
82, 90-93 (1997) (refusing to apply a similar Illinois insurance estoppel rule when the insurer can show the breach of a
condition precedent to coverage).

[FN73]. ABCD. .. Vision, 744 P2d at 1002. See also George J. Couch, Ronald A. Anderson, and Mark S. Rhodes, 14
Couch on Insurance § 49B:1 (Law Co-op 2d rev ed 1982) (“Provisions in contracts of insurance requiring notice and
proofs of loss, injury, death, claim against the insured, etc., may, like all other provisions or conditions which are
inserted by the insurers for their benefit or protection, be waived by them . .. .”).

[FN74]. ABCD. .. Vision, 744 P2d at 1001.

[FN75]. Wyoming Sawmills, 578 P2d at 1258.

[FN76]. ABCD. . . Vision, 744 P2d at 1002.

[FN77]. See Design Data, 503 NW2d at 559-60, quoting ABCD . . . Vision, 744 P2d at 1001-02. with approval.

[FN78]. Design Data, 503 NW2d at 560 (“While the rule as to ‘mending one's hold’ may be alive and well as to
conditions of forfeiture, generally it has no application to matters relating to coverage, and estoppel cannot be invoked
to expand the scope of coverage of an insurance contract absent a showing of detrimental good faith reliance upon
statements or conduct of the party against whom estoppel is invoked which reasonably led an insured to believe
coverage was present.””). See also Erickson v Carhart, 1996 Neb App LEXIS 234, *16 (explaining that Design Data
“limits the estoppel doctrine of ‘mending one's hold’ to prevent expansion of coverage beyond the policy terms absent
detrimental reliance™).

[FN79]. See, for example, Sherwood v Rosenstein, 179 Minn 42. 228 NW 339, 339 (1929) (“The theory is that, if (the
principal) would speak in season, the (broker) might remove the alleged obstacle . . . .””); Duclos, 6 NE at 790 (“No
such objection was taken at the time by the defendants, and, had it been, the difficulty, no doubt, would have been
obviated at once by the (broker) . . ..”). See also Lathrop v Gauger, 127 Cal App 2d 754, 767. 274 P2d 730, 738 (1954)
(“The general rule, in this state and elsewhere, is that where a broker has produced a purchaser in substantial com-
pliance with the terms of a listing, and the owner does not object to the terms of the proposed purchase or the details of

performance but states as the reason for his refusal his unwillingness to sell, he may not shift his position, when sued
for a commission, and defend upon objections to details that the broker might have supplied or corrected if they had
been pointed out by the owner.”).

[FN80]. Horton-Cavey Realty Co v Reese, 34 Colo App 323, 328, 527 P2d 914, 917 (1974).
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[FN81]. Hawkland's critique of mend the hold in the context of contracts for the sale of goods is equally applicable to
real estate brokerage contracts. See William D. Hawkland, Uniform Commercial Code Series § 2-605:01 (Clark
Boardman Callaghan 1984) (“This rule led sophisticated buyers to object to the seller's tender in a general nonspecific
fashion and to base rejection on all available grounds.”).

[FN82]. Compare note 79.

[EN83]. See Mutchnick v Davis, 130 AD 417, 114 NYS 997, 999 (NY App Div 1909) (explaining that “failure to
object on the ground of the party wall cannot be deemed a waiver of that defect, because it could not have been
cured”).

[FN84]. See Record Realty. Inc v Hull, 15 Wash App 826, 552 P2d 191. 195 (1976) (recognizing the majority rule
requires that the seller “show that the ground for rejection of an offer tendered to the seller by the broker was specified
to the broker at that time™).

[FN85]. See Horton-Cavey Realty, 527 P2d at 917; Lathrop, 274 P2d at 738; Libowitz v Lake Nursing Home, Inc. 35
Wis 2d 74, 81-82, 150 NW2d 439. 443 (1967). See also 12 Am Jur 2d Brokers § 251 (1997) (“As a general rule, where
a landowner who has listed property for sale with a real estate broker refuses to accept an offer which is substantially
in accordance with the listing, the owner cannot afterwards defend the broker's action for compensation on a ground
not specified when rejecting the offer.”); Annotation, Failure, when refusing offer to purchase land, to state ground
therefor as affecting right to assert such ground in defense of broker's action for compensation, 156 ALR 602 (1945).
For an example of the explicit fusion of these rules, see Orange City Hills, Inc v Florida Realty Bureau, Inc, 119 S2d
43, 48-49 (Fla Dist Ct App 1960) (Wigginton dissenting), which cites both an earlier edition of the relevant Am Jur
section and McCarthy's mend the hold language.

[EN86]. See, for example, Littlejohn v Shaw, 159 NY 188, 191, 53 NE 810. 811 (1899) (“But in this case the de-
fendants placed their rejection of the gambier upon two specific grounds, viz. that it was not of good merchantable
quality, and that it was not in good merchantable condition. By thus formally stating their objections, they must be
held to have waived all other objections. The principle is plain, and needs no argument in support of it, that, if a par-
ticular objection is taken to the performance, and the party is silent as to all others, they are deemed to be waived.”).
See also text accompanying notes 42-47,

[FN87]. Hawkland, Uniform Commercial Code Series at § 2-605:01 (cited in note 81) (“This rule led sophisticated
buyers to object to the seller's tender in a general nonspecific fashion and to base rejection on all available grounds.
The case law supported this approach, generally holding that if the buyer rejected without specifying any reason other
than the general allegation that the goods did not conform to the contract, he had the right thereafter to rely on any
defects or noncomformities to support his action.”).

[FN88]. Id.

[FN89]. UCC § 2-605(1)(a). See also UCC § 2A-514 (revising Section 2-605 to reflect leasing practices and termi-
nology).
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[FN90]. UCC § 2-605 comment 1.

[FN91]. See, for example, Texpor Traders, Inc v Trust Co Bank, 720 F Supp 1100, 1111-12 (S DNY 1989) (applying
UCC § 2-605).

[FN92]. The court in Phillips Puerto Rico Core. Inc v Tradax Petroleum Ltd, 782 F2d 314, 321 (2d Cir 1985), after
citing UCC § 2-605(1) to explain why a party “waived its right to rely on (a) belatedly alleged defect as justification
for its nonpayment,” string cited two earlier decisions. The first, Uchitel v F.R. Tripler & Co, 434 NYS2d 77. 81 (NY
§ Ct 1980), is an unimportant Section 2-605 case. But the second, Corporacion de Mercadeo Agricola v Mellon Bank
International, 608 F2d 43 (2d Cir 1979), did not involve the UCC at all. Rather, in a classic application of the mend the
hold principle, it explained that “when a bank offers one reason for refusing a draft on a letter of credit, and that reason
is later refuted, it cannot at trial point to an entirely different reason for sustaining the refusal.” Id at 48-49. See also
Otto Seidenberg v Tautfest. 155 Or 420, 64 P2d 534, 535 (1937) (incorporating the mend the hold rule into a 1930
Oregon statute that resembles modern day UCC § 2-605).

[FN93]. See UCC § 2-605 comment 2 (explaining that “a buyer who merely rejects the delivery without stating his
objections to it is probably acting in commercial bad faith”); UCC § 1-203 (“Every contract or duty within (the UCC)
imposes an obligation of good faith in its performance or enforcement.”). See also Restatement (Second) of Contracts
§ 248 comment b (ALI 1979) (“(T)he giving of an insufficient reason may, however, so mislead the other party as to

induce his failure to cure the defective performance or offer of performance . . . . If it does so, the non-occurrence of
the condition is excused . . . . This is a specific application of the general rule that requires good faith and fair dealing

[FN94]. New England Structures, Inc v Ronald R. Loranger, 354 Mass 62, 65-66, 234 NE2d 888, 891-92 (1968)
(characterizing McCarthy and its progeny as relying on estoppel or waiver); American Sulphur, 276 SW at 459 (re-
jecting McCarthy's mend the hold rule in favor of equitable estoppel and its reliance requirement). Somewhat incon-
sistently, Texas enforces the mend the hold principle in employment disputes, see Measday v Kwik-Kopy Corp. 713
F2d 118, 125-26 (5th Cir 1983) (“In Texas when an employer assigns grounds for discharge of an employee, it cannot
later justify the termination on grounds that were not made the basis of the termination at the time of the discharge.”),
in conflict with the Restatement. See Restatement (Second) of Contracts § 237 illustration 8 (ALI 1979) (“B is not
aware of (legitimate grounds for discharging A, so B) discharges A for an inadequate reason. A has no claim against B
for discharging him.”).

[FN95]. Accent Builders Company. Inc v Southwest Concrete Systems, Inc, 679 SW2d 106, 110 (Tex App 1984)
(holding that “absent a bad faith effort or a change of position a party is ‘not prevented from relying upon one good
defense among others urged simply because he has not always put it forward””), quoting New England Structures. 234
NE2d at 892; Commonwealth Mortgage Corp v First Nationwide Bank, 873 F2d 859, 866 (5th Cir 1989), quoting
Accent Builders, 679 SW2d at 110. Accent Builders also cites a section of the Restatement, which relied upon the facts
of New England Structures, in support of the good faith amendment rule. Accent Builders. 679 SW2d at 110, citing
Restatement (Second) of Contracts § 248. Section 248 comment b explicitly connects the proposition to “the general
rule that requires good faith and fair dealing in the enforcement of contracts.”
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[EN96]. Accent Builders, 679 SW2d at 110 (“Thus under our holding the question for the jury was not whether Accent
intended to terminate for convenience, but instead whether it acted in bad faith or whether Southwest changed its
position in reliance.”); New England Structures, 234 NE2d at 891-92 (“While of course one cannot fail in good faith in
presenting his reasons as to his conduct touching a controversy he is not prevented from relying upon one good de-
fense among others urged simply because he has not always put it forward, when it does not appear that he has acted
dishonestly or that the other party has been misled to his harm, or that he is estopped on any other ground.”).

[FN97]. Gibson v Brown, 214 111 330, 341, 73 NE 578, 582 (1905). See also Schuyler County v Missouri Bridge and
Iron Co, 256 111 348, 352-53, 100 NE 239, 240 (1912).

[FN98]. See, for example, Israel v National Canada Corp, 276 11l App 3d 454, 462, 658 NE2d 1184, 1191 (1996)
(“Illinois law requires a defendant in a breach of contract claim to stand by the first defense raised after the litigation
has begun. However, the law does not require that the defense be asserted at the time the contract is terminated.”).

[FN99]. 1 111 App 2d 36. 116 NE2d 187 (1953).

[FN100]. 116 NE2d at 191 (“We have concluded from our examination of the cases that so far as the Illinois doctrine
is concerned, it is not limited to equitable estoppel. The reviewing courts . . . were familiar with the doctrine of eg-
uitable estoppel and there was no occasion for dressing it up with a subtitle.”).

[EN101]. Id at 192. In this respect Larson anticipated the UCC. See text accompanying notes 88-8988.

[FN102].Id at 191.

[FN103]. Id at 191-92 (explaining that the rule stems from *“the common practice among . . . contracting parties . . . to
state a reason for repudiation,” and thus “there are limitations upon its application™). See also Harbor Insurance, 922
F2d at 363 (explaining that “the doctrine . . . can be seen as a corollary of the duty of good faith that the law of Illinois
as of other states imposes on the parties to contracts™), citing Larson, 116 NE2d at 191-92. Compare Smith, County
Treasurer v German Insurance Co, 107 Mich 270, 279, 65 NW 236, 239 (1895) (“It is apparent that the ground, and the
only ground, upon which all liability was denied, was the storage of gasoline . . . . Good faith required that the (in-
surance) company should apprise the plaintiff fully of its position; and, failing to do this, it estops itself from asserting
any defense other than that brought to the notice of plaintiff.”).

[FN104]. See, for example, IK Corp v One Financial Place Partnership, 200 11l App 3d 802, 815, 558 NE2d 161, 170
(1990) (“IK contends that raising a new condition violates long established Illinois law. However, this is not a case
where a party has switched his position at trial.”) (emphasis added).

[FN105]. Israel, 658 NE2d at 1191.

[FN106]. Delaney v Marchon, Inc, 254 111 App 3d 933, 940-41, 627 NE2d 244, 249 (1993). But compare note 110.
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[FN107]. See Horwitz-Matthews, Inc v City of Chicago. 78 F3d 1248, 1252 (7th Cir 1996).

[FN108]. See Cleveland Hair Clinic, Inc v Puig. 949 F Supp 595. 600-01 (N D Ill 1996).

[FN109]. The Delaney court relied on Judge Posner's opinion in Harbor Insurance as an authoritative exposition of the
limits of mend the hold. Delaney, 627 NE2d at 249. In fact, the Harbor Insurance court was operating with a conces-
sion by the party seeking to employ the doctrine that sharply limited the doctrine's scope to avoid a head-on collision
between the doctrine and the Federal Rules of Civil Procedure. 922 F2d at 364 (“It concedes that if pretrial discovery
or other sources of new information justify a change in a contract party's litigating position as a matter of fair pro-
cedure under the federal rules, that change should not be deemed a forbidden attempt to ‘mend the hold.”’). Moreover,
to the extent that the Delaney court justified its limitation of the doctrine to postpleading stage amendments because
“no case law . . . clearly holds that the doctrine applies at the pleading stage,” 627 NE2d at 239, the court was in error.
In the Illinois Supreme Court's decision in Schuyler County, for example, the defendant won a county construction
bid, but then announced by letter that it could not perform at the bid price, that the bid was a mistake. In the subsequent
breach of contract action, the court limited the defendant to that explanation, which was made well before the litigation
commenced. 100 NE at 240.

[FN110]. Thus, in Horwitz-Matthews, an appeal from a dismissal below before the defendants had filed an answer, the
Seventh Circuit opined that, even though the pleadings were not yet complete, “the ‘mend the hold’ doctrine” would
not permit the defendant to change its position because it had “emphatically asserted(ed) its position” on appeal. 78
F3d at 1252. See also Cleveland Hair Clinic, 949 F Supp at 601 (citing mend the hold as an alternative ground for
refusing to allow a defense that the defendant had been aware of since the first pleadings).

[EN111]. See note 96 and accompanying text.

[FN112]. 304 US 64, 79-80 (1938) (holding that federal courts were bound by state common law in all cases in which
they would be bound by state statutory law). See also S.A. Healy. 60 F3d at 309 (characterizing the promulgation of
the Federal Rules of Civil Procedure and the Supreme Court's Erie decision as “the revolution in federalism of 1938”).

[FN113]. Hanna. 380 US at 465. Choosing the appropriate state, however, is sometimes no easy task. See generally
Wright, Miller, and Cooper, 19 Federal Practice and Procedure § 4506 (cited in note 13).

[FN114]. Hanna, 380 US at 471 (“When a situation is covered by one of the Federal Rules, the question facing the
court is a far cry from the typical, relatively unguided Erie choice: the court has been instructed to apply the Federal
Rule, and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie
judgment that the Rule in question transgresses neither the terms of the Enabling Act nor constitutional restrictions.”);
Trierweiler v Croxton and Trench Holding Corp, 90 F3d 1523, 1539 (10th Cir 1996) (“The Supreme Court has con-
tinued to eschew the application of simple litmus tests in distinguishing between substantive and procedural law,
except in one case: where a federal rule of procedure is directly on point, that rule applies.”); Wright, Miller, and
Cooper, 19 Federal Practice and Procedure § 4511 at 311-12 (cited in note 13) (explaining that there is no longer any
significant Erie problem with regard to matters covered by the Federal Rules).
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If the Federal Rule is not “a valid exercise of Congress' rulemaking authority,” then of course it will not control.
Burlington Northern Railroad Co v Woods, 480 US 1, 5 (1987). But the Federal Rules enjoy “presumptive validity
under both . . . constitutional and statutory constraints.” Id at 6. Thus, there is no real question about the validity of
either of the Rules that could preempt mend the hold (8 and 15). The analysis below, therefore, focuses only on
whether either Rule conflicts with the mend the hold doctrine.

[FN115]. Burlington Northern, 480 US at 4-5; Hiatt v Mazda Motor Corp, 75 F3d 1252, 1259 (8th Cir 1996).

[FN116]. Hanna, 380 US at 468; Fragoso v Lopez, 991 F2d 878, 881 (1st Cir 1993).

[EN117]. Harbor Insurance, 922 F2d at 364.

FN118]. Id.

[EN119]. Burlington Northern, 480 US at 4-5 (1987) (citations omitted). See also Wright, Miller, and Cooper, 19
Federal Practice and Procedure § 4510 at 293 (cited in note 13) (explaining that “a precondition to the applicability of
a Civil Rule in the face of contrary state law” is that “it must first be determined that the Rule, properly construed, truly
comprehends the disputed issue and, therefore, is in conflict with state law”).

[FN120]. FRCP 8(e)(2). See also FRCP 11 (requiring parties to certify that their contentions are not baseless).

[FN121]. Stewart Organization, Inc v Ricoh Corp, 487 US 22, 31 (1988), quoting Walker v Armco Steel Corp, 446 US
740. 752 (1980).

[FN122]. See Nathan v Boeing Co. 116 F3d 422, 424 (9th Cir 1997) (explaining that “we interpret federal law broadly
when deciding if it conflicts with state law in an Erie situation”), citing Stewart Organization. 487 US at 31. But
compare Eades v Clark Distribution Co, Inc, 70 F3d 441, 443 (6th Cir 1995) (rejecting an argument that Stewart
Organization compels a broad reading of the Federal Rules).

[FN123]. Gasperini v Center for Humanities. Inc, 518 US 415. 421 n 7 (1996). See J. Benjamin Jing, Note, Clarifi-
cation and Disruption: The Effects of Gasperini v. Center for the Humanities. Inc. on the Erie Doctrine, 83 Cornell L
Rev 161, 188-89, 193 (1997) (“If Gasperini indicates a turn in the Court's approach to the Erie doctrine, a Federal rule
will apply in the face of a contrary state rule only when the Federal Rule sets an explicit standard leaving the courts
little room for interpretation . . . .”). See also S.A. Healy Co, 60 F3d at 310-12 (holding that a state rule regarding
settlement offers by plaintiffs is compatible with Rule 68's control over settlement offers by defendant), cited with
approval in Gasperini, 518 US at 421 n 7; Richard H. Fallon, Daniel J. Meltzer, and David L. Shapiro, Hart and
Wechsler's The Federal Courts and the Federal System 729-30 (Foundation 4th ed 1996) (noting that the Court con-
tinues to interpret the Federal Rules to avoid conflict with important state interests), cited with approval in Gasperini,
518 US at 437-38 n 22. Compare Stewart Organization, 487 US at 37-38 (Scalia dissenting) (“Thus, in deciding
whether a federal procedural statute or Rule of Procedure encompasses a particular issue, a broad reading that would
create significant disuniformity between state and federal courts should be avoided if the text permits.”).
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[FN124]. Compare Trierweiler, 90 F3d at 1540 (interpreting Rule 11 so as to avoid a direct collision with a Colorado
statute).

[FN125]. 480 US 1. 7 (1987) (“Thus, the Rule's discretionary mode of operation unmistakably conflicts with the
mandatory provision of Alabama's affirmance penalty statute. Moreover, the purposes underlying the Rule are suffi-
ciently coextensive with the asserted purposes of the Alabama statue to indicate that the Rule occupies the statute's
field of operation so as to preclude its application in federal diversity actions.”). Compare Exxon Corp v Burglin, 42
F3d 948, 950 (5th Cir 1995) (“By allowing even minimal recovery of attorneys' fees in every civil appeal, Alaska Rule
508 directly collides with FRAP 38, which allows the recovery of attorneys' fees only in the case of a frivolous ap-
peal.”).

[FN126]. Henry v Daytop Village Inc. 42 F3d 89. 95 (2d Cir 1994), quoting Charles Alan Wright and Arthur R. Miller,
5 Federal Practice and Procedure: Civil 2d § 1282 at 533 (West 2d ed 1990).

[FN127]. See, for example, Nashville Marketplace Co, 1990 Tenn App LEXIS 212 at *16 (“Nashville Marketplace
could have attempted to cure these problems before the expiration of the earn-out period had they been mentioned in
the rejection notice.”).

[FN128]. See notes 119, 123 and accompanying text.
[FN129]. FRCP 8.

[FN130]. See Delaney v Marchon, Inc, 254 11l App 3d 933, 940-41, 627 NE2d 244, 249 (1993). The court in In re
Apex Automotive Warehouse LP, avoided a conflict between Illinois mend the hold and the Federal Rules by refusing
to apply the doctrine “at the pleading stage of a litigation.” 205 Bankr 547, 554 (Bankr N D [Il 1997). The court's
analysis has it backwards--Illinois's version of mend the hold does not apply at the pleadings stage and for that reason
does not conflict with the Federal Rules--but the result is just the same.

[FN131]. See, for example, Horwitz-Matthews v City of Chicago, 78 F3d 1248, 1251-52 (7th Cir 1996) (explaining
that, even though the pleadings were not yet complete, “the ‘mend the hold’ doctrine” would not permit the defendant
to change its position because it had “emphatically assert(ed) its position” on appeal).

[FN132]. IK Corp, 558 NE2d at 170.

[FN133]. FRCP 15(a).

[FN134]. See Wyoming Sawmills, Inc v Transportation Insurance Co, 282 Or 401, 578 P2d 1253, 1257-58 (1978) (In
Banc) (describing mend the hold as “securely rooted in common justice™).

[FN135]. See Foman v Davis, 371 US 178, 182 (1962) (holding that leave to amend should be “freely given” absent
bad faith, undue prejudice, and certain other reasons); In re Southmark Corp, 88 F3d 311. 314-15 (5th Cir 1996) (“In
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deciding whether to grant . . . leave (to amend), the court may consider such factors as undue delay, bad faith or di-
latory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed,
undue prejudice to the opposing party, and futility of amendment.”), citing Foman, 371 US at 182; Executive Leasing
Corp v Banco Popular De Puerto Rico, 48 F3d 66, 71 (1st Cir 1995) (“Absent factors such as undue delay, bad faith, or
dilatory motive, repeated failure to cure deficiencies by previous amendments, (or) undue prejudice to the opposing
party, . . . the leave (to amend) sought should be granted.”), citing Foman. 371 US at 182: Garner v Kinnerar Manu-
facturing Co. 37 F3d 263. 269 (7th Cir 1994) (“While leave to amend should be freely given when justice requires,
district courts have broad discretion to deny motions to amend in cases of undue delay, bad faith or dilatory motives,
repeated failure to cure deficiencies by amendments previously allowed, undue prejudice or futility.”); Fuller v Sec-
retary of Defense. 30 F3d 86, 88 (8th Cir 1994) (explaining that “(I)eave to amend should be granted absent a good
reason for the denial, such as undue delay, bad faith, undue prejudice to the nonmoving party, or futility”). If justice
excludes amendments in cases of bad faith, prejudice, dilatory motives, and so forth, why not add mend the hold to the
list? Compare note 143 and accompanying text.

[FN136]. Life Care Centers of America v Charles Town Associates Limited Partnership, LPIMC, Inc, 79 F3d 496.
508-09 (6th Cir 1996).

[EN137]. Id.

[FN138]. Id at 508.

[FN139]. Id at 508-09. Although characterizing the rule as resting on “estoppel grounds,” the court noted that the
Tennessee rule represents an adoption of the McCarthy rule. Id at 508 & n 9. This confusion stems from the use of the
word estoppel in the McCarthy opinion: “He is not permitted thus to mend his hold. He is estopped from doing it by a
settled principle of law.” McCarthy, 96 US at 267-68 (emphasis added). Compare notes 18-22, 33-34 and accompa-
nying text. Notwithstanding this confusion, the rule that “once a contracting party has given reasons for its actions, it
cannot attempt to justify its conduct on new and different grounds after suit is filed,” Life Care Centers, 79 F3d at 508,
quoting Nashville Marketplace, 1990 Tenn App LEXIS 212 at *16, is a manifestation of the mend the hold principle
outlined in Part I.

[FN140]. See generally Stewart Organization, Inc v Ricoh Corp. 487 US 22, 31 (1988) (declining to apply Alabama
law regarding forum selection clauses because 28 USC § 1404(a) controlled the field); Burlington Northern, 480 US at
4-5 (holding that FRCP 38 preempted an Alabama statute).

[FN141]. See note 135.

[FN142]. Although the Illinois amendment rule is similar to Rule 15, see 735 ILCS 5/2-616 (1996) (“At any time
before final judgment amendments may be allowed on just and reasonable terms . . . .”), no Illinois court has raised it
as a bar to mend the hold. This further supports the approach suggested above.

[EN143]. See Mellon Bank, N.A. v Miglin, 1994 US Dist LEXIS 15439, *11-18 (N D Ill) (Adopted Magistrate's
Opinion). See also Cleveland Hair Clinic, Inc v Puig, 949 F Supp 595. 601 (N D 11l 1996) (citing mend the hold as an
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alternative ground for refusing to allow a defense that the defendant had been aware of since the first pleadings).

[FN144]. Harbor Insurance, 922 F2d at 364.

[EN145]. See Hanna, 380 US at 470 (“It is true that there have been cases where this Court has held applicable a state
rule in the face of an argument that the situation was governed by one of the Federal Rules. But the holding of each
such case was not that Erie commanded displacement of a Federal Rule by an inconsistent state rule, but rather that the
scope of the Federal Rule was not as broad as the losing party urged, and therefore, there being no Federal Rule which
covered the point in dispute, Erie commanded the enforcement of state law.”).

[EN146]. See Erie. 304 US at 79-80; Trierweiler, 90 F3d at 1540 (“Because a Federal Rule is not directly on point, we
move to the next step-- ‘the typical, relatively unguided Erie choice.”).

[EN147]. See, for example, Gasperini. 518 US at 426-31 (concluding that Erie commanded enforcement of a New
York law limiting “excessive damages™); Stewart Organization, 487 US at 31 (concluding that 28 USC § 1404 oc-
cupies the field of forum selection clauses); Burlington Northern. 480 US at 4-5 (refining the rule of Hanna in cases
where the Federal Rules conflict with state law); Walker v Armco Steel Corp, 446 US 740, 752 (1980) (concluding
that Rule 3 and Oklahoma's statute of limitations “can exist side by side™); Hanna, 380 US at 468 (tying the “outcome
determination” test to “the twin aims of the Erie rule”); Byrd v Blue Ridge Rural Electric Cooperative, Inc, 356 US
525, 537-38 (1958) (employing a test balancing state and federal interests); Guaranty Trust Co v York, 326 US 99, 109
(1945) (characterizing the Erie question as whether the state rule will “significantly affect the result of a litigation for
a federal court to disregard a law of a State that would be controlling in an action upon the same claim by the same
parties in a State court?”). But see Wright, Miller, and Cooper, 19 Federal Practice and Procedure § 4504 at 50 (cited
in note 13) (explaining that “the Hanna opinion is the Supreme Court's last doctrinally significant contribution to the
Erie doctrine™).

[FIN148]. Gasperini, 518 US at 427.

[FN149]. See Rissetto. 94 F3d at 602-04 (describing the disagreement among federal courts over whether judicial
estoppel is substantive or procedural under Erie); Barron v Ford Motor Co of Canada, Ltd, 965 F2d 195, 199 (7th Cir
1992) (collecting doctrines, including mend the hold, that “mix procedural or evidentiary with substantive policy
concerns™); Ashley S. Deeks, Comment, Raising the Cost of Lying: Rethinking Erie for Judicial Estoppel. 64 U Chi L
Rev 873. 884 (1997) (explaining that judicial estoppel “resists easy classification as either substantive or procedural™).

[FN150]. See Barron, 965 F2d at 199 (explaining that “a substantive rule is concerned with the channeling of behavior
outside the courtroom™).

[FN151]. 518 US 415, 428 (1996) (“Informed by these decisions, we address the question whether (the state law in
question) is outcome-affective in this sense: Would ‘application of the (standard) . . . have so important an effect upon
the fortunes of one or both of the litigants that failure to (apply) it would (unfairly discriminate against citizens of the
forum State, or) be likely to cause a plaintiff to choose the federal court’?”), citing Hanna, 380 US at 468 (tying
Guaranty Trust's “outcome determination” test to “the twin aims of the Erie rule™). See also Fragoso. 991 F2d at
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881-82 (holding that a Puerto Rico rule was procedural because refusing to apply it in federal court would not “in-
fluence a litigant's choice of forum”; would not “advantage (federal plaintiffs) as compared with similarly situated,
non-diverse plaintiffs”; and would not “bear in the slightest on the substantive outcome of the appeal”). Although
Gasperini also considered whether the New York rule in question impinged on an “essential characteristic” of the
federal courts, see 518 US at 431, quoting Byrd, 356 US at 537, this Comment ignores that question because the only
potential conflicting federal interest, the Federal Rules, does not conflict with the doctrine, see Part II.A, whereas the
state rule under consideration in Gasperini raised Seventh Amendment concerns, see 518 US at 432-36.

[EN152]. See Part I.C.

[FN153]. Gasperini, 518 US at 429, citing with approval S.A. Healy Co, 60 F3d at 310. In the words of the S.A. Healy
court: “The second class of pretty easy cases is where the state procedural rule, though undeniably ‘procedural’ in the
ordinary sense of the term, is limited to a particular substantive area, such as contract law . . . . For then the state's
intention to influence substantive outcomes is manifest and would be defeated by allowing parties to shift their liti-
gation into federal court unless the state's rule was applied there as well.” Id at 310 (internal citations omitted).

[FN154]. See Mangold v California Public Utilities Commission, 67 F3d 1470, 1479 (9th Cir 1995) (explaining that
“the availability of a multiplier for fees in state court, but not in federal court, would likely lead to forum-shopping”).
Compare Fragoso, 991 F2d at 881 (“For one thing, it is inconceivable that a defendant's differential ability, depending
upon whether the suit is brought in a federal or in a commonwealth court, to invoke Puerto Rico's procedural law anent
insolvent insurers after trial and entry of judgment will influence a litigant's choice of forum.”).

[EN155]. See, for example, Nashville Marketplace Co, 1990 Tenn App LEXIS 212 at *16 (“Nashville Marketplace
could have attempted to cure these problems before the expiration of the earn-out period had they been mentioned in
the rejection notice.”); Duclos, 6 NE at 790 (“No such objection was taken at the time by the defendants, and, had it
been, the difficulty, no doubt, would have been obviated at once by the (broker).”).

[FN156]. See Mangold, 67 F3d at 1479 (“As this case illustrates, if a multiplier is procedural, a significant difference
in fees would be available in state court but not in federal court--an ‘inequitable administration of the law.””). Com-
pare Fragoso. 991 F2d at 881 (“For another thing, declining to apply the Commonwealth's procedural laws here will
not advantage Fragoso as compared with similarly situated, nondiverse plaintiffs.”).

[FN157]. Israel, 658 NE2d at 1191.

[FN158]. Compare Cole Taylor Bank, 1994 US Dist LEXIS 3705 at *14-15 (“As pre-trial discovery revealed an
alleged basis for the defenses of waiver and estoppel, this Court holds that application of the doctrine of ‘mend the
hold’ to bar the Defendant's assertion of waiver and estoppel is not appropriate.”), and Kafka v Truck Insurance Ex-
change, 1992 US Dist LEXIS 9440, *8 (N D Il1) (explaining that mend the hold should not “bar meritorious contract
defenses where the failure to raise those defenses early-on in litigation was merely inadvertent”), referring to Larson
116 NE2d at 192. with Cleveland Hair Clinic, Inc v Puig. 949 F Supp 595, 601 (N D 111 1996) (citing mend the hold as
an alternative ground for refusing to allow a defense that the defendant had been aware of since the first pleadings),
and Mellon Bank, 1994 US Dist LEXIS 15439 at *17-18 (Adopted Magistrate's Opinion) (denying a party leave to

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



65 UCHILR 1059 Page 31
65 U, Chi. L. Rev. 1059

amend to add a defense that it had been aware of since its original pleading but had failed to raise).

[EN159]. See S.A. Healy, 60 F3d at 310 (“The second class of pretty easy cases is where the state procedural rule,
though undeniably ‘procedural’ in the ordinary sense of the term, is limited to a particular substantive area, such as
contract law . . . . For then the state's intention to influence outcomes is manifest and would be defeated by allowing
parties to shift their litigation into federal court unless the state's rule was applied there as well.”).

[FN160]. Larson, 116 NE2d at 191. See also text accompanying notes 99-103.

[EN161]. Wright, Miller, and Cooper, 19 Federal Practice and Procedure § 4511 at 313 (cited in note 13). See also
Byrd v Blue Ridge Rural Electric Cooperative, Inc, 356 US 525, 537-40 (1958) (balancing state and federal interests);
Mayer v Gary Partners and Co, Ltd. 29 F3d 330. 333 (7th Cir 1994) (“The burden of persuasion is tied to the definition
of the right, so state law determines whether the plaintiff must prove the case by a preponderance, by clear and con-
vincing evidence, or by some other standard.”).

[FN162]. Compare Fragoso, 991 F2d at 881 (“For one thing, it is inconceivable that a defendant's differential ability,
depending upon whether the suit is brought in a federal or in a commonwealth court, to invoke Puerto Rico's proce-
dural law anent insolvent insurers after trial and entry of judgment will influence a litigant's choice of forum.”), with
Trierweiler, 90 F3d at 1541 (“A plaintiff alleging professional negligence is likely to seek a forum without the cer-
tificate of review hurdle either to avoid extra cost (or) to give himself more time to build a meritorious case . . . .””), and
Mangold, 67 F3d at 1479 (explaining that “the availability of a multiplier for fees in state court, but not in federal
court, would likely lead to forum-shopping”). See also S.A. Healy, 60 F3d at 312 (“The power of the state to jigger
procedural rules to favor plaintiffs or defendants in federal diversity suits is limited (only) by the Rules Enabling Act
and the Supremacy Clause . . . .”).

[FN163]. See Trierweiler, 90 F3d at 1541 (“If the certificate of review requirement applies in state but not federal
court, the inequitable result would be a penalty conferred on state plaintiffs but not on those in federal court under
diversity jurisdiction.”). But compare Wright, Miller, and Cooper, 19 Federal Practice and Procedure § 4511 at 8-9
(cited in note 13) (criticizing the reasoning, but not the result, of Trierweiler).

[EN164]. See text accompanying note 160.
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MD Rules, Rule 1-104 Page 1

C

West's Annotated Code of Maryland Currentness

Maryland Rules (Refs & Annos)
"@ Title 1. General Provisions

“@ Chapter 100. Applicability and Citation
= RULE 1-104. UNREPORTED OPINIONS

(a) Not Authority. An unreported opinion of the Court of Appeals or Court of Special Appeals is neither precedent
within the rule of stare decisis nor persuasive authority.

(b) Citation. An unreported opinion of either Court may be cited in either Court for any purpose other than as prec-
edent within the rule of stare decisis or as persuasive authority. In any other court, an unreported opinion of either
Court may be cited only (1) when relevant under the doctrine of the law of the case, res judicata, or collateral estoppel,
(2) in a criminal action or related proceeding involving the same defendant, or (3) in a disciplinary action involving the
same respondent. A party who cites an unreported opinion shall attach a copy of it to the pleading, brief, or paper in
which it is cited.

Committee note: A request that an unreported opinion be designated for reporting is governed by Rule 8-605.1 (b).
Source: This Rule is derived from former Rule 8-114, which was derived from former Rules 1092 ¢ and 891 a 2.
CREDIT(S)

Adopted as Rule 8-114, Nov. 19, 1987, eff. July 1, 1988. Renumbered as Rule 1-104, Nov. 12, 2003, eff. Jan. 1, 2004.
Amended May 8, eff. July 1, 2007.

HISTORICAL NOTES

2003 Orders

The November 12, 2003, order amended the source note.
2007 Orders

The May 8, 2007, order added the committee note and amended the source note.
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RESEARCH REFERENCES
Encyclopedias

Maryland Law Encyclopedia Actions § 1, Definitions.

Maryland Law Encyclopedia Courts § 49, Use of Unreported or Unpublished Cases.

NOTES OF DECISIONS

In general 1
Citation of unreported case 2

1. In general

Unreported opinion did not constitute controlling authority in action seeking review of county planning board's ap-
proval of preliminary subdivision plan. Colao v. Maryland-National Capital Park and Planning Com'n. 2005. 892 A.2d
579, 167 Md.App. 194, reconsideration denied, certiorari denied 900 A.2d 749, 393 Md. 243. Courts €107

Unpublished opinion could not be cited as precedent or as persuasive authority. Md.Rule 8-114. Montgomery County
v. Buckman, 1993. 624 A.2d 1274, 96 Md.App. 206, certiorari granted 626 A.2d 967, 331 Md. 178, reversed 636 A.2d
448, 333 Md. 516. Courts €107

Unreported per curiam opinion that did not appear in official Maryland Appellate Reports would not be considered by
Court of Special Appeals, although opinion was published by commercial publisher. Md.Rule 8-114. Nicholson v.
Yamaha Motor Co., Ltd., 1989, 566 A.2d 135, 80 Md.App. 695, certiorari denied 569 A.2d 1242, 318 Md. 683. Courts
€107

2. Citation of unreported case

Trial court's citation of unreported case of Court of Special Appeals violated rule governing use of unreported opin-
ions, where unreported case was not relevant under doctrine of law of case, res judicata, or collateral estoppel, and
where trial court initially referred to opinion to rebut pedestrian's assertion that cases relied upon by driver were rather
old. Md.Rule 1092, subd. ¢. Smith v. Warbasse. 1987, 526 A.2d 991, 71 Md.App. 625. Courts €107

MD Rules, Rule 1-104, MD R GEN Rule 1-104

Current with amendments received through 2/1/2013
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"12/1¢4{20888 11:36 215-567-2217 FEDEX KINKO'S 1217

William J. Wheeler, Esq. & Associates, P.C.
LAW PRACTICE LIMITED TO REPRESENTATION OF
NEW & USED AUTOMOBILE DEALERS
The Wheeler Building
1800 Callowhill Street
Philadelphia, PA 19130
Office (215) 988-9320; Fax (215) 5694166

Y

December 15, 2008

Sent via fax and U.S. Express Mail
972-649-2218

Mr. Keith Constantine,

Vice President, Western Region
GMAC Financial Services

5208 Tennyson Parkway, Suite 120
Plano, TX 75024

And

Mr. Joe McCarthy

Director, Commercial Lending
GMAC Fiovancial Services

5208 Tennyson Parkway, Suite 120
Plano, TX 75024

And

Ms. R. Michele Smith

Operations Manager

GMAC Financial Services :
5208 Tennyson Parkway, Suite 120
Plano, TX 75024

RE: Everett Chevrolet, Inc.

Dear Sir/Madame:

My law office represents Everett Chevrolet and the dealer principal John Reggans. The
dealership has a floorplan Jine of credit with your institution. The dealership’s account has been
placed on finance hold as of December 8, 2008 regardless of the fact that the dealership is not
past due on its obligations to GMAC.

GMAC has implemented the finance hold status by the following:

12/16/2008 TUE 10:40 [TX/RX NO 9725] @001
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PAGE B2

1. Demanding that the dealer pay for all payoffs with certified funds immediately upon the
sale occurring. As you know there js a three day release period whereby the dealer is
permitted to collect the sales proceeds from retail contracts prior to the payment being
submitted to GMAC;

2. A keeper has been assigned to the dealership and his mere presence has the effect of
intimidating the dealership staff and has resulted in the keeper interfering in the selling
process,

3. GMAC has placed a hold on the dealer’s parts account thereby interfering in the
dealership obtaining rebates, warranty payments and other factory receivables.

The actions taken by GMAC are construed as bad faith conduct and in breach of Everett
Chevrolet’s Floorplan Contract. .

The dealership requests GMAC to cease and desist its conduct which has interfered in the
operation of the dealership. In the event said conduct continues you are advised that Everett
Chevrolet will be compelled to pursue legal action against GMAC and any of its cmployees that
have wrongfully interfered in the operation of the dealership.

Vcry truly
W:llmm J. Wheeler,

cc:  Jemry Vick, Branch Manager and
Pedram Davoudpour, Account Manager

12/16/2008 TUE 10:40 [TX/RX NO 8725] [@oo2
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GMAC FINANCIAL SERVICES
5208 Tennysori Parkway, Suite 120
Plano, TX 75024
800-343-4541 Ext. 2050

SENT VIA FEDERAL EXPRESS AND EMAIL TO JOHNR@EYCHEV.COM
December 19, 2008

Eveérett Chevrolet, Inc.
Mr. John Reggans
7300 Evergreen Way
Everett, WA 98203

Re: Everett Chevrolet, Inc.
NOTICE OF DEFAULT
DEMAND FOR PAYMENT
Dear Mr. Reggans:

Youare hereby notified that Everett Chevrolet, Inc. (“Dealership”) is in default under its wholesale financing
‘agreements with GMAC for failure 1o pay GM#EC $206,;806:18 for vehicles: 1apon their sale or lease.

As a rcsult. GMAC hemby demands ihat the Bea!é;&hyp ...

¢ ;' w}? remu paymenit of all amotints owed: to

(A) Principal Amount of Vehicles Financed by GMAC $ 5,602,460.32
(jIricIudes the $206,806.18)
(B) Interest Charges through November 30, 2008 $ 26.834.57
(C) Revolving Line of Credit Principal Balance 5 738.000.00
TOTAL AMOUNT DEMANDED $ 6,367.294.89

This demand for payment is made without prejudice to any other amounts now or hereafter owing by the
Dealership to GMAC, including, without limitation, interest accruing from and.after the date of this letter, and
obligations arising under the GMAC Wholesale Plan.

If the Dealership fails to make payment as demanded, GMAC may take passession of all Dealership property
in which it has a security interest, including, without limitation, all of the motor vehicles financed by GMAC -
for the Dealership. In this respect, the Dealership may be asked to assemble and present for retaking by
GMAC such collateral. GMAC reserves the right to exercise any other remedy it may have pursuant to law or
contract.

Director Commercial Lending
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3510-3b Assignment of Open Account (U.S.)

£ 3510-3b As. of Account (U.S.
108)

@ In the US, the Assignment of Accounts Due or to Becorme Due (PC Form G-ASGN) ie used to obtain an assignment of a
manufacturer’s open account.

@ In order to invoke an assignment (l.e., oblain direct payment) on a GM open account {i.e., for Buick, Cadillac, Chevrolet,
GMC Truck, Hummer (H2/H3), Pontiac Saturn and Saab franchises], the assignment executed by the dealership and the
related UCC filing must include all GM franchises held by the dealership.

menmum Cadillac, Chevrolel, GMC Trucks, Hummer {(H2/H3), Pontiac, Satum and Saab are
combined Into a single account and cannot be segregated by franchise. [Addition of Satum effective 408 (D. L.
Jones #2041); addition of Saab effective 2/07 (D. L. Jones #2256}]

® To notiy GM of the sssignment, the Joint Notice of Assignment and Demand for Payment (PC Form GM-OANOT) is
executed by both GMAC and the dealership and sent to GM Dealer Network Planning and Investment as follows:

General Motors Corporation
mmm&km Fax: 313-665-2019
100 Renaissance Cenfer

Mail Code: 482-A07-C66

PO Bax 100

Detroit, M 48265-1000

o Open account monies are paid directly to the dealership, unless otherwise indicated in the agreement (see

Sections 5 and 8 of the Joint Notice).
@NOTE In order for GM to transfer funds electronically to dealership’s bank, the Dealer Authorization
Wummmmmmm&MMmmmo L Jones #1403

o The payment authorization (l.e., pay the dealer directly or GMAC and the dealer jointly) may be modified at any
time by GMAC. To do so, the Demand for Payment Change (PC Form GM-OACHG) is executed by GMAC and
sent to GM. Acknowledgement of GM's receipt of change requests must be maintained in the account file.

® When an assipnment of the GM open account is no longer held as security, the Release of Assignment (PC Form GM-

OAREL) is completed by GMAC and sent 1o GM. Acknowledgement of GM's receipt of the assignment release must
benmalmdhmammﬂo.

@mmmummwmﬂ open accounis assignments for Isuzu Medium Duty Truck dealers
mmWMMMﬂMTMMM Inc. (ICTA).

@ For Kia dealers in the US, changes in open account assignments must be. reported to Kia Motors of America, Inc. using
the Kia Change Notification letter (PC Form W-KIACHG), as outlined in Section 3420-3b.

http://finstaff.na.gmacfs.com/creditanalysis/webhelp/3510-3b_Assignment_of Open_Acco... 3/12/2009
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G Vick

GMAC 003296
CONFIDENTIAL



