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L. INTRODUCTION
The State of Washijhgton, Department of Social and Health

Services asks this Court to accept review of the June 9, 2014 majority
decision issued by the Court of Appeals, Division I, which authorized ex
parte motions to seal and appoint defense experts for parents in juvenile
dependency and termination of parental rights proceedings. A copy of the
decision is attached as Appendix A. |

By concioning a system wide application of a criminal rule to
juvenile dependency and termination of parental rights proceedings rather
than go through the formal, open rule making process, and by dispensing
with the notice requirements of GR 15(c)(1) the majority opinion reached
a result inconsistent with Washington’s constitutional mandate that justice
be administered openly, and it took a step backward in protecting the
rights of children.

The majority opinion not only conflicts with decisions of this
Court a.ﬁd the Court of Appeals, but application of a criminal rule in this
instance prejudices the constitutional and statutory rights of children and
impairs the truth. finding function of the court. |

IL. ISSUES PRESENTED FOR REVIEW
Three issues are presented by this Petition for Discretionary

Review;



1. The Constitution, established case law, and court rules
require court proceedings to l#: open and that all parties bé given notice of
motions. Should this Court éccept review where the Court of Appeals
majority opinion conflicts with this established law and permits the
superior court to exempt certain litigants from these requirements without
going through a formal, open rule-making process, and without making
individualiied, case specific findings necessary to seal court records?

2. Should a criminal rule be applied to juvenile dependency
and termination proceedings that permits the court to appoint defense
experts for parents ex parte, without consideration of the child’s interests
and after the discovery cutoff date and the deadline to disclose experts has
passed, thereby causing unnecessary delays for the child and/or a potential
waste of public funds?

3. Do existing civil and general rules provide alternative
mechanisms for appointing experts that ensure parents a fair trial and the
ability to obtain defense experts without revealing confidences or trial
strategy, yet still protect the public’s right to open proceedings and the
parties’ right to notice of all motions?

II1l. STATEMENT OF THE CASE
M.H.P., now five and a half years old, has been in state custody for

the past four years based on his parents’ mental illness, substance abuse,



history of violence, and resulting neglect. CP 610-615. The Department
filed a petition for termination of parental rights and the court issued a
case schedule establishing a discovery cutoff and deadline for disclosing
witnesses in December of 2011. CP 1-10, CP 11-4, 15-16. After these
deadlines had passed, the parents obtained multiple ex parte orders to
authorize public funding for defense experts along with ex parte orders to
seal. CP 59- 105, 180- 194." The first ex parte order was entered more than
a month after the discovery cutoff and witness disclosure deadline had
passed; the second was entered two months after the deadlines had passed,
and a third was entered a full three months after the deadlines had passed. CP
59- 71, CP 72-105, CP 180-194. The parents did not give notice of their
motions to the Department or the child’s court appoinied special advocate
(CASA); they never advised the Department or CASA of the possibility of
additional defense witnesses; and they never requested that the court
extend the discovery deadline or their deadline to disclose witnesses even
though trial was continued five times — three times at their request for
more time to correct parental deficiencies or to give their attorneys more
preparation time. CP 11-14, 47-57, 113-179, 445-446, 479-483, CP 508.

The court never modified the original discovery deadlines or eliminated

! See Appendix C for copies of pleadings related to these motions, which the
Department has been able to ac'cesb. Many pleadings remain sealed so the Department
has no access to CP 62- 105, 137, 138, 139, 183-184, 187-194, and 472-477 to know
exactly what was requested or ordered.



the obligation to timely disclose defense witnesses. CP 112, 178-179, 445-
446, 483.

On March 15, 2012, after discovering this ex parte practice, the
state challehged entry of the orders entered in this case, as well as similar -
orders in four other cases involving dependency and termination of
parental rights proceedings. 2 CP 195-286. A motion to vacate the ex parte
orders was broﬁght 5efore the Superior court criminal judge who entere(i
the orders.’ Id.

The judge denied the state’s motion on April 10, 2012, in a
memorandum decision. CP 438-443, 496-497. See copy of the court’s
ruling attached as Appendix ‘B A month later and five months after the
discovery cutoff date, the mother’s counsel sought and obtained an
additional ex parte order to seal and appoint a defense expert. CP 464-
477. |

Then, just one business day before the trial, the mother identified
an expert witness who the court flad appointed secretly months earlier who

had never been identified as a witness to either the state or the child’s

? These ex parte orders were discovered inadvertently by the CASA. when
reviewing the legal file after the parents made a joint motion to continue the trial date.
CP 312-339 FT

* It remains unclear why'these motions were brought before a criminal judge

who had no responsibility for juvenile dependency or termination cases. KCLGR 15(c).



CASA.* CP 509-511. Having no time to conduct discovery of that witness,
and concerned about the impact that another continuance would have on
the child, the state, joined by }hh'e child’s CASA, filed a motion to exclude
the testimony, which the trial court granted. CP 518-560, RP 27-35.
Following a lengthy trjal the court granted the state’s petition, and both
parents have appealed, claiming that exclusion of the mother’s witness
violated their due process rights. See In re Dependency of MH.P., No.
69713-7-1. That appeal has not been resolved, so the child’s permanent
legal status remains in limbo.

The state sought review of the order that condoned this ex parte
motion practice. The Court of Appeals granted discretionary review, but
stayed its review of the other four cases pending resolution of this appeal.

On June 9, 2014, Court of Appeals Judgé Spearman, joined by
Judge Dwyer, issued a published opinion affirming the ruling below.
Majority Op. 1-22. Judge Becker dissented, concluding that the majority
opinion unWisely expands the court’s authority to create its own '
procedures outside the rule-making process; it creates a formula for
unnecessary delay and expense; it sacrifices openness for administrative

convenience; it treats these cases as identical to criminal cases, when in

* This was actually the seL:ond surprise expert witness the mother identified on
the eve of trial. The first was identified just two weeks before trial, months after the
court imposed deadline for disclosing witnesses. CP 515-17.



fact they are not; and it neglects to consider the interests of the children
and the state. Dissent Op. 1-7.

|
IV.  ARGUMENT

This case is approbriate for review by this Court under
RAP 13.4(b)(1) and RAP 13.4(b)(2) because the ruling conflicts with
decisions of this Court and the Court of Appeals concerning the sealing of
court | records and the mandates of formal rule-making. The issues
presented are also appropriate for review under RAP 13.4(b)(3) because
they raise significant questions of law under Washington’s Constitution
requiring that justice be administered openly and without unnecessary
delay. Finally, review is appropriate under RAP 13.4(b)(4) because there
is substantial public interest in the questioﬁ of whether a criminal rule
governing appointment of indigent defense experts should be applied to
appointment of experts for parents in dependency and termination cases,
which are civil cases, an(i which concern our most vulnerable citizens,
who have independent statutbry and constitutional rights not necessarily
aligned with their parents.
A. The Court’s Approval Of Routine Sealing Of Court
Proceedings Without Individualized Determinations Conflicts
With Decisions Of T}lis Couﬁ And The Court Of Appeals.
Washington’s Consti%tion mandates that “[jJustice in all cases

shall be administered openly,ﬁ and without unnecessary delay.” Const. art.



I § 10. This provision is mandatory. State v. Duckett, 141 Wn. App. 797,
804, 173 P.3d 948 (2007) (citation omitted). It assures fair trials and
fosters “understanding and trust in the judicial system” by giving “judges
the check of public scrutiny.” Id. at 803. Because our courts are
presumptively open, the party seeking to restrict access bears the burden
of justifying an infringement on the public’s right of access, and
restrictions on access are to be granted only in rare circumstances.
Nebraska Press Ass’n v. Stuart, 427 U.S. 539. 558-59, 569-70 (1976),
State v. Bone-Club, 128 Wn.2d 254, 258, 906 P.2d 325 (1995).

In addition to the constitutional requirement that civil jﬁdicial
proceedings be conducted in open court, the legislature has mandated that
proceedings involving dependent children not be conducted in secrecy.
Specifically, RCW _13.34.115. requires that all hearings under chapter
13.34 RCW shall be public. RCW 13.34.115(1); In re the Dependency of
JAF, 168 Wn. App. 653, 278 P.3d 673 (2012) (finding it
unconstitutional for the court to close a termination of parental rights
proceeding for the testimony of one witness). Among other findings
required to close any court proceeding, the court hearing a juvenile
dependency or termination proceeding must find closure to be in the best
interest of the child before ordering the hearing closed to the public. RCW

13.34.115(2).



The Court of Appeals majority opinion condones a system in
which approving defense experts and expending pubiic funds is conducted
not only through secret p’roceledings to which the public is not permitted,
but through secret proceedings in which even the other parties to the case
are denied notice and an opportunify to be heard. No legal justification
exists for such secrecy.

It is well-established that GR 15 governs the sealing of juvenile
dependency and termination court records.’

In relevant part, GR 15(c) provides as follows:

(1) In a civil case, the court or any party may request a hearing to

“seal or redact the court records. In a criminal case or juvenile
proceeding, the court, any party, or any interested person may

request a hearing to seal or redact the court records. Reasonable
notice of a hearing to seal must be given to all parties in the case...

GR15(c)(1) (emphasis a(ided)

It is equally well-established that before the court approves sealing
an order, it must first weigh the five factors established by Allied Daily
Newspapers, 121 Wn.2d 205, 848 P.2d 1258 (1993) and Seattle Times Co.
v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982), and it must enter written

findings establishing that sealing or redacting is justified by identified,

* In re the Dependency ofl].B.S., 122 Wn.2d 131, 856 P.2d 694 (1993); In re the
Dependency of JAF., 168 Wn. Apjp. 653, 278 P.3d 673 (2012); In re the Dependency of
G.A.R. 137 Wn. App. 1, 150 P.3d 643 (2007)



compelling privacy or safety concerns which outweigh the public interest.
GR 15(c)(2), State v. Waldon, 1148 Wn. App. 952, 202 P.3d 325 (2009).
This Court made the r;cquirement of notice for motions to sealnénd
individualized findings abundahtiy clear in Rufer v. Abbott Labs., 154 Wn.2d
530, 114 P.3d 1182 (2005), and in Dreiling v. Jain, 151 Wn.2d 900, 93 P.3d
861 (2004). In these cases, the Court clarified that documents in a court file
may be sealed only if: (1) the proponent of sealing shows a need for sealing;

(2) opponents of sealing are given an opportunity to object; (3) sealing is the

least restrictive means available to protect the interests at stake and will be
effective; (4) the court weighs the competing interests, considers alternative
methods, and makes findings; and (5) the order is no broader in application
or duration than riecessary. Ruﬁr, 154 Wn.2d at 543-44 & n. 7 (citing Seattle
Times Co. v. Ishikawa)( emp}*asis added). In addition to considering these
factors on the record, the couﬁ% must enter specific findings, individual to the
case to justify its closure order.i Press-Enter Co. v. Superior Court, 464 U.S.
501, 510, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984); In re the Dependency of
JAF., 168 Wn. App. 653, 278 P.3d 673 (2012).

Despite the fact that none of the orders sealing court records below
contained any of these required individualized findings, or a finding that it
was in the child’s best interest,i and there was no record to determine whether

the Superior Court ever considered these factors before ordering the records



sealed, the majority opinion accepted as sufficient the post hoc assurance
contained in the Superior Co‘ ’s memorandum decision written after the
majority of records were ordered sealed.’ Majority Op. 18-19. However, as
Judge Becker notes in her dissent:

The majority glides over this failing with the rationalization
that the memorandum opinion we are reviewing reflects due
consideration of the factors in Seattle Times Co. v. Ishikawa,
97 Wn.2d 30, 640 P.2d 716 (1982). The memorandum
opinion does not cure the defect. It was written months after
sealing the orders. It does not mention the Ishikawa factors
and does not reflect a case-specific analysis. The purpose of
the memorandum opinion is to defend the existence of a
streamlined process that categorically excludes these ex parte
applications from the constitutional presumption for open
courts. Dissent Op. at 4.

Judge Becker also correctly observes that the chosen system of King
County mighf be easier to adnjlinister and more convenient for parents, “but
it sacrifices openness, a value that has a higher priority.” /d. The conflict
between the well established laws of this Court, other Court of Appeals
decisions, and the majority opi‘nion below justifies review by this Court.

B. By Condoning A[ﬁplication Oof A Crimi;lal Rule And

Inaccurately Balancing The Interests Involved, The Majority
Opinion Ignores Important Differences Between Criminal

¢ The majority opinion references the “record” to support its conclusion that the
court below engaged in the individualized case-specific inquiry required to seal records,
but in fact there is no record other than the written orders themselves because the orders
appointing experts and sealing records was done in chambers without any recording; and
the memorandum opinion approving this practice was issued without oral argument.
Majority Op. at 16, 16 n.9, and 18. The majority opinion also cannot justify the last order
sealing records that was entered after the memorandum opinion was issued, which like
the others, contains none of the required findings necessary to seal. See Orders entered in
May 2012 attached in Appendix C. '
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Cases And Juvenile Dependency/Termination Cases And It
Fails To Protect The Child, Whose Interests Take Priority And
Are Most At Stake.

It is well-established {that juvenile dependency, termination, and
guardianship cases are civil cases, governed by the civil rules not criminal
rules.” In justifying its application of a criminal rule to the appointment of
defense experts, the trial court found the interests of parents in juvenile
dependency and termination cases to be “identical” to the interests of
defendants in criminal cases. Appendix B at 5. The majority opinion
agreed, finding that any differences between these cases and criminal
cases “have little bearing on the issues presented.” Majority Op. at 21.

This conclusion ignores the most significant difference between
juvenile dependency/termination cases and criminal proceedings — the
child whose interests are paratnount. As aptly noted by Judge Becker:

The need for a secret process in dependency and termination cases

is not identical to the ineed in criminal cases. In a criminal case,

the defendant holds both the right to speedy trial and the right to
present a defense. The defendant can decide for himself without
affecting the rights of another person whether it is worth giving up
his right to a speedy trial for the extra time it takes to consult
experts. But here, the child is a party. The child’s interest in
bringing dependency ‘status to an end may conflict with the
parent’s desire to consult more experts. Any time a judge is asked
to make a decision that will potentially prolong the proceedings,

the child’s advocates must be notified and given the opportunity to
be heard. Dissenting Op. at 5. ”

7 JuCR 1.4(a); In re Penelope B., 104 Wn.2d 643, 709 P.2d 1185 (1985); In re
Luscier, 84 Wn.2d 135, 139, 524 B.2d 906 (1974); In re the Welfare of S.E., 63 Wn.
App. 244,249, 820 P.2d 47, review L‘Jenied, 118 Wn.2d. 1017, 827 P.2d 1012 (1991)

11



The failure of the majority opinion to consider the child’s interests
in categorically applying a ?riminal rule is evident in its analysis. In
concluding that the notice req;irements of GR 15(c)(1) unduly infringe on
the parents’ due process rights, the majority conducted a three part
balancing test considering: (1)i the private interests affected; (2) the risk of
error created; and (3) the coi?ntervailing governmental interest. Majority
Op. at 7-12. However, in cdnsidering the private interests at stake, the
majority opinion spent four pages detailing the interests of the parents,
never once mentioning the child’s interests. Majority Op. 7-12. Instead,
the majority combined its {:iiscussion of the child’s interest with its
discussion of the governmental interests and glossed over established law
dictating that the child has a right to speedy resolution and a permanent
home early in the process, and that when a child’s rights conflict with his
parents, the child’s rights prevail.®

The facts of this case vividly illustrate the failure of King County’s
system to protect the child’s interests. At this point M.H.P. has been out of
his parents’ home for more than four years, which is four times the length
of time contemplated by statute for children to obtain permanent homes.

RCW 13.34.145.

i
¥ RCW 13.34.020; M.W. v, Department of Soc. & Health Svcs., 149 Wn.2d 589,

599, 70 P.3d 954 (2003); In re the!Dependency of J.S., 111 Wn. App. 796, 46 P.3d 273

(2002). | '

12



Instead of evaluating the child as a party with separate and
paramount interests worthy of protection, the majority opinion presumes
that parents are the only party with rights at issue, it presumes that the
child’s interests are aligned with the parents, and by condoning a system
of appointing experts for parents in secret it eliminates any consideration
of the interests of the one party whose rights are paramount to all others.’
As Judge Becker noted in her dissent, the secret ex parte motion practice
condoned by the majority “takes a step backward” in protecﬁng children
from lingering in the foster care system and is a “formula for unnecessary
delay and expense, as the facts of this case illustrate.” Dissent Op. at 2.

The majority opinion also incorrectly concludes that the risk of
error would increase if notice was required because providing notice
Would likely chill the parents’ use of experts, which would limit the
relevant information available to the court and risk an ill-informed
decision regarding parental fitness. Majority Op. at 12. First, contrary to
the majority opinion, providing notice to the other parties of the motion to
appoint defense experts and seal the record dQes not make that expert
“available for qu.estioning by the state.” Majority Op. at 11. The law is

clear that by identifying a witness as a “consulting witness” defense

® King County’s system would even allow a parent to request an expert
evaluation of the child, or an obsebation of the parent and child together, without the
CASA or the Department being informed or able to provide the court any input as to how
that might negatively affect the child. CP 465-477

13



attorneys automatically shield the opinions of that witness and prevent the
other parties from either depo‘sing or interviewing that witness, unless and
until the attorney decides to Jall that person as a witness. Mothershead v.
Adams, 32 Wn. App. 325, 64JV P.2d 525 (1982); Pimentel v Roundup Co.,
100 Wn.2d 39, 666 P.2d 888 (1983). The state concedes it need not even
be given the name of the expert requested, so parents can keep the identity
of the expert appointed conﬁn?ential if they wish. Parents can also ask thc‘
court prospectively to redacf or seal those portions of the motion or
declaration supporting the request to the extent those documents reveal
attorney/client confidences, ar work product. See editorial comments to
GR15 and CR 26, 3 Wash. Court Rules Ann., at 21 (2™ ed. 2008-09).
Thus, contrary to the majo%ty opinion, this is not an all-or-nothing
proposition in which the entiré defense request and motion to seal is either
done in secret or everything is revealed. Following existing general and
civil rules will not chill parents’ requests for experts.

The second reason the majority opinion’s risk of error analysis is
mistaken is because it wrongly concludes that the amount of redaction
necessary would make any notice given to the state meaningless. Majority
Op. at 11. This conclusion ignores the case specific dialogue that would
ensue to protect the interests Qf all parties, most especially the child’s. As

Judge Becker pointed out, iF the state and CASA were notified of a
\

14



hearing to consider a motion Ey the parent for public funds, the state could
have informed the court abouf the case schedule which would have caused
“the court to ask some questipns, and enter case-specific findings.” Judge
Becker quite correctly obserVLd:

Notice to adverse parties is not only meaningful, it is essential

because without it, the court is making a decision based on one-

sided inforrnation. Dissent Op. at 3.

In contrasting dependency and termination cases to cﬁminal cases,
Judge Becker also correctly noted that in dependency and termination
cases, parents typically have already received professional services, and a
judge asked to authorize more public funds needs objective information
about the nature and adequacFr of services already pr'ovided,‘ which he/shg
will not receive through a secret ex parte proceeding. Dissent Op. at 6.

The third reason the ‘majority opinion’s risk of error analysis is
mistaken is because it ignores the inextricable link between the secretive
process for appointing experts, the discovery violations this secret process
engenders, and the harm it does to the truth finding function of the court.
This case is not unique in that every single order appointing defense
experts was entered after the ‘discovery cutoff and deadline for disclosing
witnesses.

This case shows that #he court’s secretive and late appointment of

the defense witness presenteﬂ the state and the CASA with a Hobson’s

15



choice between proceeding to trial as scheduled, unprepared to cross
examine the parent’s expert, or delaying the trial to complete discovery. If
the state proceeded to trial ill-prepared to cross examine the surprise
witness, it risked the co 1 placing undue weight on that witness’
testimony and possibly sendiq;g the child home to a dangerous situation. If -
the state requested a continuance to conduct the discovery, it risked the

child béing subjected tok an ofl-going parental relationship that is harmful -
and a delay in the child obtatf‘ining a permanent hpme. And, as this case

also demonstrates, if the state chose the third option of moving to exclude

the'surprise defense witness hot identified until the eve of trial, it risks a

waste of public funds and a pf‘uental claim on appeal that their due process

‘

rights were violated by excluj\ing their witness.'

By misunderstandin% the state’s position in this appeal, the
majority opinion also failéd to correctly identify and balance the
governmental interests involved. Contrary to theb majority opinion, the
state does not contest the exf parte process because it forces the state to

“depose and otherwise prep%:e to address testimony offered by experts
|

1 The positions taken by the parents in this case demonstrates that if the parents
prevail in these appeals, parents’ attorneys will be given a strong incentive to wait until
the discovery deadlines pass before requesting experts, then wait until shortly before trial
to disclose those witnesses, knowing the result will be a continuance, which only benefits
them by delaying any order curtailing or terminating parental rights. The process
approved by the majority opinion clearly protects parental interests, but it does so at the
expense of the child’s interests. |
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even though they had no sa*iy in whether the experts were appointed.”

Majority Op. at 13. The state fully accepts its responsibility to depose and
|

prepare for the testimony of cT:fense éxperts —it simply requests that it be
 allowed to conduct that discovery within the time lines set forth in the
court imposed case schedule, and it opposes the imposition or expectation
that it conduct discovery on the eve of trial. The state simply expec_ts,'like
any party, that court rules 1.regarding closed proceedings and timely
disclosure of witnesses w11ﬂ be followed. LJuCR 1.4(e)(2)(formerly
LJuCR 4.4(c)), GR 15(c)(1).

The state has an inteﬂ‘est in protecting the public’s right to open
proceedings and the order&' administration of justice. The majority
opinion allowing experts tozbe appointed in secret, without regard to
discovery deadlines, is not only unfair and unnecessarily costly, but it
risks the court making an ill-ijtnfon‘ned decision about parental fitness. The

1
majority opinion acknowledgjbd that parents receive ineffective assistance
of counsel if their attorneys hjave not had the opportunity to interview the
state’s witnesses. Majority Op at 8. Surely, the state and the child’s
CASA are entitled to no less T‘. their representation.

C. The Majority Opini#n Condones The Creation Of A System-
Wide Secretive Madtion Practice Without Engaging In A
Formal Rule Makx}g Process That Allows All Interested
Parties To Participa e.
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|
By affirming the application of a criminal rule and the
implementation of a system-hvide secret motion practice that dispenses
|
with any notice of the motio?s to the other parties, the majority opinion
also dispensed with the for}nal open rule-making process that would
consider the interests of all parties. As Judge Becker noted in her dissent:
The rule-making process makes it possible for all persons
potentially affected to participate and have their interests
considered. Because|King County Superior Court implemented
the secret motion practice informally at the request of indigent
parents without inviting public comment, only the parents’
interests were considered. The interests of the children and the
state were not. Dissent Op. at 6.
This practice violates| GR 9 which is intended to assure that the
court’s rules promote justice rby ensuring a fair process and one in which
| .
“All interested persons and éroups receive notice and an opportunity to
express views regarding pxjpposed rules.” GR 9(a)(2). The majority
opinion approved the creatioh of a new court rule by judicial fiat, which
not only violates rule-makirrg requirements but is disapproved by this
Court. In re Pers. Restraint a#f Carlstad, 150 Wn.2d 583, 592 n. 4 80 P.3d
587 (2003). Indeed, despite%the state warning the trial court about the
possibility of surprise witnes%es that this ex parte practice encourages, the

ruling in this case led to a defense expert, authorized in secret, who was

not timely disclosed and was 1excluded from testifying, resulting in a waste

18



of public funds.!' As observed by the dissent, “...where secrecy sets in,
scandal follows.” Dissent Op. at 3-4. The waste of public funds in this
case would not have happeneqfi if there had been notice to the other parties
as required by GR 15. Id |

The majority opinioniattempts to rely on RCW 2.28.150, which
permits a court to adopt “any suitable process™ if the course of proceeding
“is not specifically pointed out by statute.” Majority at 21, n. 11. But, the
appropriate course of proceeaing is already provided for in GR 15; the
dependency statutes; and in the civil rules governing motions. See Dissent
Op. at 6, RCW 13.34.090; CR 5; KCLCR 7(b)(4); LJuCR 3.12(c)(2)(i); In
re Dependency of R.H., 129 Wn App. 83,117 P. 3dv 1179 (2005).

No published case has approved RCW 2.28.150 to create a system-
wide méthod of handling motions outside the formal rule making process.

To the contrary, this Court has strictly construed application of that statute

" The majority glosses over the absence of formal rule making that occurred by
noting in a footnote that King County s local rule of general application was amended
during the pendency of this appeal and the majority concludes that it essentially codified
the ex parte practice used here. Majority Op. at 18, n. 10. But the amendments to
KCLGR 15 that went into effect in September of 2013 did not create a rule for the
appointment of experts in juvenile dependency and termination cases, they simply
referred to a “published protocol” that had yet to be developed or written when the rules
were published for comment and subsequently went into effect. See KCLGR 15(2)(C). At
no time has that “protocol” been pen for public comment. Even if it were considered
properly adopted as a local rule, the “protocol” plainly violates GR 15(c)(1), and article
1, § 10 in so far as it presumes totaﬂ closure of every proceeding related to the sealing of
court records in these cases, and is therefore unconstitutional and void. In the matter of
Detention of D.F.F., 144 Wn. App. 214, 183 P. 3d 302 (2008), affirmed, 172 Wn. 2d 37,
256 P 3d 357 (2011)(a local rule containing a presumption of closure in every proceeding
is unconstitutionally broad); Hessler Constr. Co. v. Looney, 52 Wn. App. 110, 757 P. 2d
988 (1988)(a local rule inconsistent’ ‘with the state rules is void).
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where liberty interests are inv#lved. Inre Cross, 99 Wn. 2d 373, 380, 662
P. 2d 828 (1983). Other Court of Appeals decisions have held that resort
to RCW 2.28.150 is not appiopriate if alternatives exist that accomplish
the same goal. State v. Masangkay, 121 Wn. App. 904, 91 P. 3d 140, 143,
rev. granted, 153 Wn. 2d 101?, 108 P. 3d 1228 (2004).

There are multiple altjernatives to the secret process approved by
the majority opinion. As discussed above, redaction of conﬁdentiél
attorney/client communicatiQn, work product, and the name of the
consulting expert appointed, is one alternative. Another alternative not
mentioned by the majority opinion but acknowledged in the memorandum
opinion of the trial court below, is that King County could choose to
appoint experts through an administrative process as other counties do that
does not involve the court anﬂ does not involve sealing court proceedings.
Appendix B at 2 n.2.

V. i CONCLUSION
The majority opinion below conflicts with Washington’s

Constitution, and with multiﬁ)le decisions by this Court and the Court of

Appeals governing the sealing of court records, the creation of court rules,

and the protection of Washington’s youngest and most vulnerable citizens.
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 68772-7-1 =
DEPARTMENT OF ) =
SOCIAL AND HEALTH SERVICES, ) =
M.H.P., a Minor, : ) v
) DIVISION ONE W
- Petitioners, ) =
S ) o
V. ) o3
) PUBLISHED OPINION w3
PAUL PARVIN and )
LESLIE BRAMLETT, )
)
Respondents. ) FILED: June 9, 2014
SPEARMAN, C.J. — In tenninatibn of parental rights cases, indihgent parents

represented by appointed counsel mdst petition the government for public
funding for expert withesses and other services necessary in the course of their
defense. In King County Superior Court, parents may move the court ex parte for
such funding, as well as for orders to seal the moving documents. The
Department of Social and Health Services (the State) asserts that this ex parte
motion practice improperly denies the other parties notice and opportunity to be
heard on the motions. The State contends that this practice violates GR 15,

which generally governs the sealing of court records. The State also contends
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that this practice violates the right of the public to open court proceedings and
improperly applies a criminal court rulée, CrR 3.1(f), to civil cases.

We conclude that the notice requirements of GR 15(c)(1) do not
adequately safeguard the due process guarantees of indigent parents involved in
termination proceedings seeking public funding for expert and other services.
Accordingly, we hold that motions for such services, including motions to seal the
moving papers, are exempt from the notice requirements of the rule. We further

hold that the trial court’s orders to seal records in this case meet the standard set

forth in Dreiling v. Jain, 151 Wn.2d gq'o, 93 P.3d 861 (2004), which adopts the

well-established analytical approach énnounced in Seattle Times v. Ishikawa, 97

Whn.2d 30, 640 P.2d 716 (1982). Last%y, we hold that the trial court was Mthin its
discretion to adopt the CrR 3.1(f) ex parte motion procedure as the proper
method for the parents to seek public funding for expert servicesv and orders to
seal because no other statute or enforceable court rule prescribed the mode of
proceeding. We affirm the ruling of the trial court.
FACTS

Paul Parvin and Leslie Bramlett are the parents of M.H.P. At the time of

* trial, four-year-old M.H.P. had already been found dependent and removed from

his parents, based on their mental illness, substance abuse, history of violence,



- | J

No. 68772-7-1/3

and resulting neglect of the child. Thei State filed a petition for termination of
Parvin and Bramlett's parental rights on August 31, 2011.

The court'issued a case schedhle in the termination proceeding, which
established the deadline for the exchange of witness lists and a discovery cutoff
in December 2011. After all discovery deadlines had passed, the parents brought
multiple ex parfe motions for public funding for expert defense services and
orders to seal the moving papers.! The parents never advised the court of the
applicable discovery deadlines or requested that they be extended. The record
does not disclose whether the judge Wh‘o heard the ex parte motions and entered
the orders to seal was aware of the discovery deadlines in the case.

: Neithef of the other parties to the matter, the State and the child’s Court
Appointed Special Advocate (CASA), was provided notice of these motions or
given the opportunity to be heard in obposition. The ex parte orders were only
discovered by the CASA when reviewing the legal file after the parents made a
joint motion to continue the trial date.

| On March 15, 2012, the State challenged the ex parte orders in this case,
along with similar orders in four other ;céses involving juvenile dependency and

termination of parental rights. The State brought a motion to vacate the ex parte

' The first was brought on January 11, 2012, more than one month after the discovery
cutoff and witness disclosure deadline had passed, when counsel for the mother sought and
obtained an ex parte order for expert services and an ex parte order to seal. The second was
brought on February 2, 2012, two months afté;r the discovery cutoff and witness disclosure
deadline had passed, when counsel for the father brought an ex parte motion to appoint a
defense expert. The third request was brought on March 10, 2012, a full three months after the
discovery cutoff and witness disclosure deadline, when counsel for the mother again sought and
obtained an ex parte order for expert services and an ex parte order to seal.
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orders on the basis of GR 15. The St:;te also requested identification of other
cases in which this ex parte motion practice had occurred so that relief could be
sought. The State’s motion was denied in a memorandum opinion on April 10,
2012, as was its subsequent requests for clarification and entry of an order
containing findings of fact and conclusions of law.

In May 2012, after the trial court’s rul'ing, the mother sought additional ex
parte orders appointing another expert and sealing the documents supporting her
motion. As before, neither the State nor the child’s CASA was provided notice of
these motions.

On August 14, 2012, two weeks before trial, the mother's counsel served
the State with a witness list that, for the first time, identified Dr. Makiko Guiji as an
expert witness for the mother. The mother asserted that Dr. Guji had treated her
for the past year, and would testify that she had made good progress in mental
health treatment and that her medications controlled her symptoms. No
information verifying Dr. Guji's expected testimony was provided to the State at
that time.

‘On Friday, Augdst 24, 2012, just one business day before trial was set to
start, a second previously undisclosed defense expert was identified when
counsel for the mother sent the State an evaluation by Dr. Carmela Washington-
Harvey. This was the first time the State learned th.at Dr. Washington-Harvey had

evaluated the mother and would be called as an expert witness.
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The State filed a motion, joined by the CASA, to exclude the testimony of
Dr. Guji and Dr. Washington-Harvey. The trial judge granted the motion. In his
ruling, the judge explained that, although the defense had the right to seek expert
funding ex parte, it still had an obligation to timely disclose the experts when it
became clear they would testify.

The State seeks review of the order denying its motion to vacate the ex
parte orders, as well as the order denying the State’s motion fof clarification and
entry of findings of fact.2

DISCUSSION

The issue in this case is whethér indigent parents involved in termination
proceedings may move the court ex parte for orders authorizing the expenditure
of public funding to obtain the assistance of experts and to seal documents
regarding those motions without notice to other parties.
| GR 15 generally 'gbverns the procedure for sealing court records. King
County has adopted Local General Rule (LGR) 15 which provides further
guidance in civil cases.® Under CIR 3.1(f), attomeys représenting indigent
criminal defendants may move ihe court ex parte to obtain expert or othef

services necessary to the defense, along with orders to seal the moving papers;,

2 The judge deciding the State’s motions challenging the ex parte motion practice is
different from the judge hearing the trial. None of the trial judge’s rulings are before us in this
appeal.

3 Our Supreme Court held the rule to be inapplicable to criminal cases in State v.
McEnroe, 174 Wn.2d 795, 802-03, 279 P.3d 861 (2012).



No. 68772-7-1/6

these ex parte motions are exempt from the notice requirements of GR 15. GR
15(c)(1).4

King County has adopted the ex parfe motion practice outlined at CrR
3.1(f) as a means for attorneys of indigent parents to obtain expert services and
orders to seal the moving papers in dependency and termination cases. The
State asserts that this practice is improper because it: (1) unfairly denies the
other parties notice and opportunity to be heard under GR 15, (2) violates the
public's right to open proceedings, and (3) improperly applies criminal rules to
civil cases. The parents do not disputé that the ex parte motion practice at‘issue

in this case does not comply with GR 15. They argue however, that application of

4 GR 15(c)(1) provides:

(c) Sealing or Redacting Court Reconds.

(1) In acivil case, the court or any party may request a hearing to seal or
redact the court records. In a criminal case or juvenile proceedings, the court,
a party, or any interested person may request a hearing to seal or redact the
court records. Reasonable notice of a hearing to seal must be given to all
parties in the case. In a criminal case, reasonable notice of a hearing to seal
or redact must also be given to the vibtim, if ascertainable, and the person or
agency having probationary, custodial, community placement, or community

" supervision over the affected adult ori juvenile. No such notice is required for
motions to seal documents entered pursuant to CrR 3.1(f) or CrRLJ 3.1(f).

CrR 3.1(f)(1)(2) provide:

(f) Services Other Than a Lawyer.

(1) A lawyer for a defendant who is financially unable to obtain
investigative, expert or other services necessary to an adequate defense
in the case may request them by a motion to the court.

(2) Upon finding the services are necessary and that the defendant is
financially unable to obtain them, the court, or a person or agency to
which the administration of the program may have been delegated by
local court rule, shall authorize the services. The motion may be made ex
parte and, upon a showing of good cause, the moving papers may be
ordered sealed by the court and shall remain sealed until further order of
the court. The court, in the interest of justice and on a finding that timely
procurement of necessary services could not await prior authorization,
shall ratify such services after they have been obtained.
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the rule to the motions at issue impinges on their due process rights to effective
‘assistance of counsel and a fair trial. They contend that providing notice to the
State of experts with whom they intend to consult, in advance of a determination
to call the expert as a withess, compromises their ability to prepare for trial and
causes them to be treated differently than parents with the means to obtain those
services without public assistance. For the reasons set forth below, we agree
with the parents.
I
Resolution of this case requires interpretation of a court rule, which we

review de novo. State v. McEnroe, 174 Wn.2d at 800.

In determining the precise nature of due process rights to which parents in
termination proceedings are entitled and whether GR 15(c)(1) unduly infringes
upon those rights, we balance: (1) the private interest affected by the proceeding,
(2) the risk of error created by the State’s chosen procedure, and (3) the

countervailing governmental interest which militates against the use of the

challenged procedure. In ré Welfare of S.E., 63 Wn. App. 244, 249-50, 820 P.2d
47 (1991). |

We first consider the private interest affected by the termination
proceeding. Here, it is indisputable that the interest of the parents is great. It is
ﬁell-established that parehts have a fundamental liberty interest in the custody
and care of their children, protected by the due process requirements of the

Fourteenth Amendment and article |, section 3 of the Washington State
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Constitution. Prince v. Massachusetté. 321 U.S. 158, 166, 64 S.Ct. 438, 88 L.Ed.

645 (1944); Skinner v. State of Okla., ex rel. Williamson, 316 U.S. 535, 541, 62

S.Ct. 1110, 86 L.Ed.2d 1655 (1942), overruled in part on other grounds in

Edelman v. Jordan, 415 U.S. 651, 652, 94 S.Ct. 1347, 39 L.Ed.2d 662 (1974); In

re Dependency of JB.S., 123 Wn.2d 1, 12, 863 P.2d 1344 (1993); In re Luscier,
84 Wn.2d 135, 139, 524 P.2d 906 (1974). In termination cases, this liberty
interest gives rise to the full panoply of due process safeguards. In re Grove, 127 -

Whn.2d 221, 232, 897 P.2d 1252 (1995); In re Luscier, 84 Wn.2d at 137,

abrogated in part by Lassiter v. Dep’t of Soc. Servs. of Durham County, N. C.,
452 U.S. 18, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981). These safeguards include
the right to a fair trial and the right to effective legal assistance. RCW 10.101.005;

In_re Welfare of J.M., 130 Wn. App. 912, 922, 125 P.3d 245 (2005); In re Luscier,

84 Wn.2d at 139.5

Attorneys representing parents in termination proceedings are charged
'_with responding to allegations of parental deficiencies and refuting testimony
from lay and expert witnesses. Counsel is ineffective if he or she has not h.ad the
opportunfty to interview the State’s witnesses, or had the opportunity to obtaih

independent evaluations to rebut those obtained by the State. In re Dependency

of V.R.R., 134 Wn. App. 573, 585-86, 141 P.3d 85 (2006).

5 In re Luscier's Welfare was decided on state and federal constitutional grounds. Insofar
as it interpreted a right to counsel stemming from the federal constitution, the decision was
overruled by Lassiter.
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The State contends that parents’ interest in effective legal assistance, and
thus, a fair trial, is not implicated by the GR 15(c)(1) notice requirement.
Specifically, the State claims that defense requests for public funding for expert
servicés are not inherently confidential; therefore, any disclosure of such
requests incidental to notice under GR 15(c)(1) does not prejudice the parents’

rights. The State cites State v. Mendez, 157 Wn. App. 565, 238 P.3d 517 (2010);

In re Pers. Restraint of Gentry, 137 Wn.2d 378, 389, 972 P.2d 1250 (1999); and

the Public Records Act, RCW 42.56.904. This authority is distinguishable and
therefore unpersuasive.

In Mendez, 157 Wn. App. at 565, we held that attorney billing records did
not warrant post;trial sealing to proteét the defendant’s right to a fair trial. Our
’ Supreme Court reached a similar conclusion in In re Gentry, 137 Wn.2d at 378,
in which it considered the validity of post-trial orders to unseal documents related
~ to motions for public funding for investigative services. In each case, the
appellate court affirmed the trial court’s ruling that the defendant presented
insufficiently compelling_ pircumstances to warrant continued sealing of court -
records. Mendez, 157 Wn.i App. at 565; In re Gentry, i‘37 Whn.2d at 378. Both
cases are distinguishable because, in each case, the defense motions to
continue sealing the records were brought after the defendants had been tried
and convicted. Mendez, 157 Wn. App. at 586; Gentry, 137 Wn.2d at 389-90. The
holding in each case rests on the fact that the defendant no longer had any

interest in a fair trial to weigh against the public’s right to open proceedings. Ibid.
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In contrast, here the defense motions‘to seal were brought during the course of
trial when the parents’ right to a fair trial was still very much alive.®

The State’s reliance on the Public Records Act is also misplaced. The
provision cited calls for public disclosure of attorney invoices, redacted as may
be necessary to protect work product. RCW 42.56.904. In considering this
authority, we cannot overlook the inherent differences between attomey invoices
and motions for public funding of expert services. Once redacted of work product,
atto'rney invoices are merely accounting documents, unrelated to any issue to be
determined at trial. in contrast, motions for public funding for expert witnesses
and the supporting documentation will almost certainly contain confidential
communications, work product, and clues about trial strategy. The State
suggests that this problem can be mitigated by filing of the motions under seal,
while still providing notice and opportunity to all parties. In its opening brief, the
State notes:

nothing in GR 15 prevents [parents] from filing their motions for

expert expenses, with notice to all parties but without attorney-client

and/or work product information, and asking the court prospectively

to permit the filing of a declaration under seal or that redacts those

portions containing mental impressions, theories, opinions, or legal

advice...The court could then conduct an in-camera review of the

particular pleading at issue and redact those portions that would

otherwise reveal attorney-client confidences or work product,
leaving the rest of the pleading unsealed. This would give ali parties

6 Mendez and Gentry also involved different types of records (attorney billing and motions
for public funding for investigative services) than those present here. Neither type of document
implicates the rights to counsel and fair trial at issue in this case. As discussed infra., attomey
billing invoices are merely accounting documents, unrelated to any issue to be determined at trial.
Requests for funding for investigative services are much more generalized and vague than
requests for expert services.

10
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the requisite notice of the motitin...so they would have the
opportunity provided in GR 15 to object.

Brief of Appellant (App. Br.) at 23-24. }lowever, assuming that the motions were
sufficiently redacted to protect confidential information and work product, it is
difficult to imagine, and the State offers no suggestion, what meaningful notice
the opposing parties would be entitied to under GR 15(c)(1). As the trial court
noted in its order, “the only notice the indigent parent could provide would be that
the parent is seeking the sealing of a motion, declaration and order without
disclosing the nature of the motion other than, perhaps, that it concemns lservices
for an indigent parent other than counsel; such nbtice is meaningless since the
only objection the govemment could make is a general objection.” Memorandum
Opinion at 5.

Additionally, revelation of the hames or expertise of potential experts
would be prejﬁdicial to parents because, once potential experts are identified,
they are available for questioning by the State. Thus, disclosure of such
information would provide a considerable tactical advantage to the State, which
would not exist in cases involving parents with means, who need neither petition
the court to obtain expert services, nor disclose the identity of an expert witness
until they decide the expert will testify at trial.

In this case, strict adherence to the GR 15(c)(1) notice requirement would
present defense counsel with a choice between, on the one hand, competently
and diligently 'see_king independent expert services while risking disclosure of

confidential information and, on the other hand, forgoing their duty to obtain

11
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independent evaluations in order to protect confidences and triél strategy. This
choice limits counsel’s ability to be an3 effective advocate and impinges the
parents’ right to counsel.

Next, we consider the risk of error created by enforcement of the GR
15(c)(1) notice requirement. The State argues that notice and opportunity to
object would actually improve the trial court’s ability as fact finder. We disagree.
As discussed above, a notice requirement would likely chill defense use of
experts, at least in cases where the value of the expert was outweighed by the
tactical advantage of maintaining confidentiality. This result limits the relevant
information available to judges and increases the risk of ill-informed decisions
regarding parents’ fitness.

Lastly, we consider the governmental interests that support notice under
GR 15(c)(1). The State has an interest in protecting the best interests of the

child. In re Welfare of Sumey, 94 Wn.2d 757, 763, 621 P.2d 108 (1980). A child's

welfare is the court's primary consideration. In_re Sego, 82 Wn.2d 736, 738, 513
P.2d 831 (1973). Children involved in termination proceedings have the right to
safety and well-being, a right to speedy resolution, and a right to a permanent
home early in the process. Id.; RCW 13.34.020. Consequently, when the rights of
parents and the welfare of their children are in conflict, the welfare of the minor

children must prevail. In re Dependency of J.B.S., 123 Wn.2d 1, 8-9, 863 P.2d

1344 (1993); In_re Sego, 82 Wn.2d at 738 (citing In re Day, 189 Wash. 368, 65

P.2d 1049 (1937), RCW 13.34.020.

12
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The State argues that if it does not receive notice of an indigent parent's
motion for expert services, the children’s interest in prompt resolution of the
termination proceedings is at risk. We disagree. Children have an interest in both
a prompt and fair resolution of the proceedings, including the right to remain with

fit parents when possible. See, In re Adoption of Lybbert, 75 Wn.2d 671, 453

P.2d 650 (1 969) ("It is the general rule that courts zealously guard the integrity of
the natural relation of -parent and child”). It follows that children involved in

v terminatio}n proceedings have an interest in their parents’ ability to properly make
a case for preservation of their familial ti_es, including a meaningful opportunity to
obtain expert services without risk of disclosure to opposing parties.

The State also has an interest in the expedient resoluﬁon of cases, the
orderly adminié.tration of justice, and the careful stewardship of public funds. The
State argues that the ex parte orders at issue here unfairly increase the burden
to the State, CASA, and guardian ad litem in termination cases because they
must depose and otherwise prepare to address testimony offered by experts
even though they had no say in whether the experts were appointed. The State
does not explain why these realities of trial preparation should weigh more in our
analysis than the experts’ ability to aid fhe fact finder in finding a resolution that is |
most favorable to the best interest of the child. We cannot conclude that they do.
| And, while we credit the State's argument that the ex parte practice seen here is

linked to the discovery violations, delay, and possible waste of public funds

13
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evident in this case, on balance, this interest does not outweigh the fundamental
liberty interests of the parents and the best interests of the child.”

in summary, the due process protections afforded to parents seeking
expert and other services in termination proceedings and the increased likelihood
of error stemming from the chilling effect the GR 15(c)(1) notice requirement has
on the ability to seek these services outweigh the countervailing interests. We
therefore find the motions at issue in this case exempt from the rule’s notice
requirements.

| Il.

Next, the State contends that King County’s practice of granting ex parte
orders to seal violates the public's right to open proceedings. Article I, section 10
of the Washington State Constitution provides that “[jJustice in all cases shall be
administered openly. . . .” The presumption of open proceedings and court

' records extends to cases involving the termination of parental rights. See, In re

Dependency of JA.F., EM.F.. V.R.F., 168 Wn. App. 653, 278 P.3d 673 (2012)

(closing the courtroom to take the testimony of one witness in a termination
proceeding violates article 1,' section 10). Although openness is presumed, it is

not absolute. Dreiling v. Jain, 151 Wn.2d 900, 909, 93 P.3d 861 (2004). “The

7 In this case, several ex parte orders authorizing public funding for experts were entered
well after the discovery deadline had passed and public funds were expended for experts whose
testimony was subsequently excluded from frial. Trial courts are admonished to consider the
established case schedule and discovery rules in determining whether to authorize public funding
for expert services. Motions that do not include this information or are made beyond the
established discovery cut-off dates should ordinarily be denied.

14
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public's right of access may be limited to protect other significant and
fundamental rights, such as a defendant's right to a fair trial.” Id.
In determining whether sealing is appropriate, Washington courts apply

and weigh the five factors set forth in Seattle Times Co. v. Ishikawa, 97 Wn.2d

30, 640 P.2d 716 (1982). Dreiling, 151 Wn.2d at 900 (extending the Ishikawa

analysis for court closure to request to seal court records); accord, Rufer v. Abbot

Laboratories, 154 Wn.2d 530, 54344 n.7, 114 P.3d 1182 (2005). “Generally, we
review a trial court's decision to seal records for abuse of discretion. & King v.

Olympic Pipe Line Co., 104 Wn. App. 338, 348, 16 P.3d 45 (2000); accord Foliz

v. State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1130 (9th Cir. 2003). However,

if the trial court’s decision rests on an improper legal rule, the appropriate course

of action is to remand to the trial judge to apply the correct rule.” Dreiling v. Jain,

151 Wn.2d at 907-08 (citing King, 104 Wn. App. at 369).

The State asserts that none of the Ishikawa factors was met ahd, thus, the
public’s right to open proceedings was violated in this case. The trial court did not
address each of the factors explicitly in either the orders to seal or in its

memorandum opinion. Nevertheless, it is evident from the language of the orders

8 “An abuse of discretion occurs when a decision is ‘manifestly unreasonable, or
exercised on untenable grounds, or for untenable reasons.’ A discretionary decision rests on
‘untenable grounds' or is based on ‘untenable reasons' if the trial court relies on unsupported
facts or applies the wrong legal standard; the court's decision is ‘manifestly unreasonable’ if ‘the
court, despite applying the correct legal standard to the supported facts, adopts a view ‘that no
reasonable person would take.” Mayer v. Sto Indus., Inc., 156 Wn.2d 677, 684, 132 P.3d 115
(2006) (internal citations omitted).

15
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that he considered them.® Because the record indicates that all five Ishikawa
factors were satisfied, we find no abuse of discretion.

Under Ishikawé, the proponent of sealing must first make a showing of
need. Our Supreme Court stated, in part:

The proponent of closure and/or sealing must make some
showing of the need therefore. . . . In demonstrating that need, the
movant should state the interests or rights which give rise to that
need as specifically as possible without endangering those-
interests. ’

The quantum of need which would justify restrictions on
access differs depending on whether a defendant's ... right to a fair
trial would be threatened. When closure and/or sealing is sought to
protect that interest, only a “likelihood of jeopardy” must be shown.
Kurtz, 94 Wn.2d at 62, 593 P.2d 1330. See Gannett Co., Inc. v.
DePasquale, 443 U.S. 368, 400, 99 S.Ct. 2898, 2916, 61 L.Ed.2d
608 (1979) (Powell, J., concurring).

Id. at 37. The State argues that there was no “need for sealing” the motions in
this case. However, as discussed above, the GR 15(c)(1) notice requirement
impinges a parent’s right to the effective assistance of counsel in ténnination
proceedings. Itis cfear from the memorandum opinion that the judge considered

this fact when determining to seal the records in this case. We find sufficient

% In Rufer, 154 Wn.2d 530, our Supreme Court reviewed a decision regarding sealing of
court records. Both the Superior Court and Court of Appeals rulings in that case occurred prior to
our Supreme Court’s clarification in Dreiling, 151 Wn.2d at 913-14, that ishikawa set forth the
proper standard for sealing court records. Nevertheless, the Supreme Court upheld the lower
courts' rulings, finding that, “although Dreiling was not yet decided (and thus courts were not yet
explicitly directed to apply Ishikawa to civil proceedings), the trial court properly applied the
compelling interest test to most of the records at issue and provided a sufficient rationale for its
decision... Thus, aithough the trial court did not specifically apply the Ishikawa analysis... it
effectively did so by allowing all parties to assert their respective interests, weighing those
interests, and applying the compelling interest standard in making its determination.” Rufer, 154
Whn.2d at 550-51. Accordingly, we look to the record for indicia that Judge Kessler applied the
Ishikawa analysis in this case even though he did not specifically mention the standard in his
orders or memorandum opinion.

16
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showing to meet the “likelihood of jeopardy” threshold under [shikawa, 97 Wn.2d
ats7. |

The second Ishikawa factor is:

“Anyone present when the closure (and/or sealing) motion is

made must be given an opportunity to object to the

(suggested restriction)”. Kurtz, 94 Wash.2d at 62, 615 P.2d

440.

Id. at 38. The State contends that factor two was nof satisfied because all pérﬁes
were not notified of the paréﬁts' ex parte motiéns and given opportunity to object.
We reject this contention for two reasons.

First, for the reasons discussed above, a notice requirement under the
circumstances in this case impinges on parents’ constitutional rights to counsel
and a fair trial. Second, this Ishikawa factor is addressed to members of the
general public, giving anyone present in the courtroom the opportunity to be
heard on the proposed closure or sealing. It does not speak to the State’s
particular objection here, that as a party to the litigation théy were not given
notice of the motion, an objection more properly rooted in GR 15(c)(1). See
Rufer, 154 Wn.2d at 549 (“‘[W]e have interpreted this cpnstitutional mandate as a

means by which the public's trust and confidence in our entire judicial system

may be strengthened and maintained.”) (citing Allied Daily Newspapers of

Washington v. Eikenberry, 121 Wn.2d 205, 211, 848 P.2d 1258 (1993)).

The third requirement under Ishikawa is that sealing, if necessary, must be
accomplished in the least restrictive means available to effectively protect the

threatened interests. Ishikawa, 97 Wn.2d at 38. The State argues that there was

17
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a less restrictive means available to protect the parents’ rights in this case.
Specifically, it asserts that, instead of the ex parte process used here, the court
cou.ld conduct an in-camera review of the documents sought to be sealed and
make specific findings directed at the basis for sealing or redaction of the
documents. See forrﬁer KCLGR 15(c)(3) (2010).1° This probosed process is
nearly identical to that set out in CrR 3.1(f), which was applied in this case. The
_ difference is that under KCLGR 1 5(c)(3) notice is required pursuant GR 15(c)(1),
while CrR 3.1(f) is exempt from the notice requirement. Because a notice
requirement regarding the motions at isshe in this case is inconsistent with
parents’ due process safeguards, we disagree that the State’s proposed less
restrictive alternative is a workable one.

The fourth Ishikawa factor mandates:

“The court must weigh the competing interests of the defendant

~ and the public,” Kurtz at 64, 615 P.2d 440, and consider the

alternative methods suggested. Its consideration of these issues

should be articulated in its findings and conclusions, which

should be as specific as possible rather than conclusory. See

People v. Jones, 47 N.Y.2d 409, 415, 391 N.E.2d 1335, 418
N.Y.S.2d 359 (1979). |

Ishikawa, 97 Wn.2d at 38. The record does not contain extensive findings with

respect to this factor. Nevertheless, it is apparent from the court’'s memorandum

10 KCLGR 15 was substantially amended during the pendency of this appeal. The new
rule, which took effect on September 2, 2013 codifies the ex parte practice used here, though it
does not mention whether defense must provide notice to the other parties of such motions. The
State did not address the revision in its Statement of Additional Authorities, filed with the Court
September 16, 2013.

18
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opinion that it considered the competing interests in this case. Memorandum
opinion at 3 states two justifications for sealing:

1. the motion, declaration and order contain privileged

- information including disclosures by the client to counsel and
work product...and -
2. to keep from an adverse party the name of an expert who
may not be used by the defense, so that the adverse party
~ does not obtain an advantage that the adverse party would
not have if the parent were wealthy or if the funding came
from the budget of the attorney. . . .
These findings are an apparent effort by the court to balance the parents’ due
process protections with the public’s right to open proceedings. Therefore, we
find that the fourth Ishikawa factor is satisfied.

The fifth and final Ishikawa factor requires that orders to seal records be
limited in duration with a burden on the proponent to come before the courtata
time specified to justify continued sealing. Ishikawa, 97 Wn.2d at 39. The trial
court expressly limited the duration of his orders to seal in his Memorandum
Opinion at 5. Ishikawa factor five is satisfied.

The trial court did not abuse its discretion in applying the Ishikawa factors.

il

Lastly, the State argues the trial court exceeded its authority when it
applied CrR 3.1(f), a criminal rule, to the motions at issue in a civil case. The
State contends that in so doing, the trial court created a new court rule by judicial

fiat and violated normal rule-making procedures. We review a challenge to the

authority of the court de novo. State v. W.S., 176 Wn. App. 231, 236, 309 P.3d
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589 (2013) (citing State v. Armendariz, 160 Wn.2d 106, 110, 156 P.3d 201

(2007).

The State cites In re Pers. Restraint of Caristad, 150 Wn.2d 583, 80 P.3d

587 (2003), in support of its argument. In Caristad and the companion case,

State v. McLean, the Supreme Court refused to adopt the “mailbox rule” for

determining whether a pleading was timely filed. The court concluded it would not
because the pertinent court rules defined with specificity that “[f]iling occurs when
the papers are filed with the clerk of the court].]” Id. at 592. The court noted that
any change in the rule should be accomplished by normal rule making
procedures and not “by jqdicial fiat.” Id. at 592,4 n.4.

By contrast, in this case, there is no specific civil or juvenile court rule that
establishes a procedure for indigent parents in termination proceedings to obtain
public funding for expert services. As the trial court correctly observed, where the
criminal court rules are silent on the issue at hand, we look to the civil rules for

guidance. State v. Cronin, 130 wn.2d 392, 397 (1996), State v. Clark, 129 Wn.2d

805, 815 (1996), State v. Hackett, 122 Wn.2d 165, 170 (1993), State v.
Gonzalez, 110 Wn.2d 738, 744 (1988). Here, where the civil and juvenile court

rules are silent on the issue, the trial court properly looked to the criminal rules
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for guidance.'* Thus, Caristad is distinguishable and not controlling.

The State also claims the court “ignored the significant differences
between juvenile dependency/termination cases and criminél pfoceedings." Brief
of Appellant at 17. While there are indeed differences between criminal, civil and
juvenile court proceedings, those differences have little bearing 6n the issues
presented in this case. The purpose of the court rules, whether civil or criminal, is
o facilitate the ability of the parties to receive a fair and just determination in the

case before the court.'2 Because no civil or juvenile rule provided a process for

Y In addition, although not cited by the parties, RCW 2.28.150 provides additional
authority for the trial court to look to the criminal court rules for guidance. That statute provides:

When jurisdiction is, by the Constitution of this state, or by statute,
conferred on a court or judicial officer all the means to carry it into effect
are also given; and in the exercise of the jurisdiction, if the course of
proceeding is not specifically pointed out by statute, any suitable process
or mode of proceeding may be adopted which may appear most
conformable to the spirit of the laws.

We have held that RCW 2.28.150 “is sufficiently broad to supply any deﬁciency of
procedure which has been omitted in the primary grant of jurisdiction.” State ex rel.
McCool v. Small Claims Court of Jefferson County Dist. Court of Port Townsend, 12 Wn.
App. 799, 802, 532 P.2d 1191 (1975). In addition, our Supreme Court has made clear
that statutes and court rules should be treated equally for the purposes of RCW 2.28.150.
“inre Cross 99 Wn.2d 373, 380-81, 662 P.2d 828 (1983).

28ee CR 1:

These rules govern the procedure in the superior court in all suits of a
civil nature whether cognizable as cases at law or in equity with the
exceptions stated in rule 81. They shall be construed and administered
to secure the just, speedy, and inexpensive determination of every
action. (Emphasis added.)

See CrR 1.2;
These rules are intended to provide for the just determination of every
criminal proceeding. They shall be construed to secure simplicity in
procedure, faimess in administration, effective justice, and the
elimination of unjustifiable expense and delay. (Emphasis added.)
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indigent parents in termination proceedings to confidentially obtain funding for
expert Sewices, the trial court properly relied on an appropriate criminal rule.

In summary, we hold that because the noﬁce requirements of GR 15(c)(1)
do not adequately safeguard the due process guarantees of indigent parents
involved in termination proceedings when seeking public funding for expert
services and because no other civil or juvenile court fule provided a process for

~ seeking such funding, the trial court properly'looked to CrR 3.1(f) to fashion an
appropnate process. We further hold that the trial court properly applied the

Ishikawa factors when it sealed the records at issue in this case.

Affirned.
<- ) P
\ J
WE CONCUR:

R/
P
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BECKER, J. (dissenting) — King County Superior Court secretly orders the
expenditure of public funds to pay for expert witnesses requested by indigent parents in
termination and dependency cases. The majority’s endorsement of this practice gives
'short shrift to the interests of the childfen and taxpayers affected by it. It insulates
judges from the constitutional presumption that courts do business in the open. And the
majority unwisely expands the court's authority to create its own procedures outside the
rule-making process. | respectfully dissent.

1. The children

Thanks to decades of committed effort by the three branches of government as
well as many private agencies and citizen advocates, delay in finding safe and
permanent homes for abused and neglected children is no longer an accepted norm in
Washington. Statutes impose deadlines. See, e.g., RCW 13.34.070(1) (fact-finding
hearing must be held no later than 75 days after the filing of the dependency or
termination petition, absent special circumstances); RCW 13.34.138(1) (court must
review the status of all dependent children at least every six months); RCW
13.34.145(1)(a) (“permanency planning hearing” must be held if child has been out of
the home for at least nine months and no permanent placement decision has been
made). Courts enforce the deadlines, recognizing that although one year may not be a
long time for an adult decision maker, “for a young child it may seerh like forever.” Inre

Dependency of AW., 53 Wn. App. 22, 32, 765 P.2d 307 (1988), review denied, 112
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Wn.2d 1017 (1989). Children’s advocates are trained to keep these cases moving so
that children will not remain long "“in the limbo of foster care.” AW., 53 Wn. App. at 33.
The secret ex parte motion practice takes a step backward. It is a formula for
unnecessary delay and expense, as the facts of this case illustrate. A judge rubber-
stamped orders authorizing payment of expert witnésses and sealéd the applications
aﬁd the orders. Because the State was not made aware of the request, the judge was
unaware that the discovery deadlines for witness disclosure had long passed, trial was
imminent, and allowing the witnesses to testify would require a Iengthy continuance.
The judge was acting in accordance with an established, though secret, practice.
The practice came to light only when a child’s CASA (Court Appointed Special
Advocate) accidentally discovered the sealed orders. That discovery led to the State's
motion to vacate the sealed orders, and in turn to the memorandum opinion under

review. The memorandum opinion denied the State's motion to vacate the sealed

orders and offered a justification for the secret ex parte practice.

2. The constitutional requirement for open courts

Court records and courtrooms are presumptively open. The presumption is not
supposed to be easy to overcome. Secrecy is permitted only when a trial court makes
an individualized finding that closure is justified. State v. Chen, 178 Wn.2d 350, 355-56,
309 P.3d 410 (2013). The rule that implements the presumption of openness is GR 15.
Here, that rule was not followed.

In a civil case, any pérty may request a hearing to seal or redact court records
under GR 15(c). Notice of the hearing must be given to adverse parties. The court may

grant the request to seal or redact only after making findings “that the specific sealing or

2
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redaction is justified by identified compelling privacy or safety concerns that outweigh
the public interest in access to the court record.” GR 15(c)(2). The secret ex parte
procedure in King County is out of compliance with GR 15(c) in two ways. First, no
notice was given to adverse parties. Second, no individualized findings were made of
compelling concerns justifying secrecy.

The majority asserts that the notice required by GR 15(c), if sufficiently redacted
to give parents a meaningful opportunity to consult privately with expert witnesses,
would be meaningless. Majority at 11. In general, | agree that indigent parents must
have a meaningful opportunity to consult with potential expert witnesses without
disclosing to the State the names of the experts or the nature of the consultation. The
question, howevef, is whether é secret ex parte process divorced from the discovery
deadlines is the -only way to give parents that opportunity. The answer is no. The State
and the children’s advocates could have simply been notified of the date of a ‘hearing at
Which the court would consider a request by the parents for public funds in this
particular case. The State could then have informed the court about the case schedule,
which then should have caused the court to ask some questions and enter case-specific
findings before signing the order. Notice to adverse patties is not only meaningful, it is
essential because without it, the court is making a decision based on one-sided
information.

In government, where secrecy sets in, scandal follows. Public funds were
wasted in this case. The money was spent to hire new witnesses well after thé deadline

for disclosure and discovery. Because of the prejudice caused by the late disclosure,



| -
No. 68772-7-1 (dissent)

the trial judge excluded the witnesses and their work was for naught. This would not
have happened if there had been notice to adverse parties as required by GR 15..

Not only did the court order the sealing of the request for funds without giving
notice to adverse parties, the court also ignored the requirement in GR 15(c)(2) for
written findings that identify the “compelling privacy or safety concerns that outweigh the.
public interest in access to the court record.” The majority glides over this failing with
the rationalization that the memorandum opinion we are reviewing reﬂeéts due

consideration of the factors in Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d

716 (1982). The memorandum opinion does not cure the defect. It was written months |
after the sealing orders. It does not mention the jshikawa factors and does not reflect a
case-specific analysis. The purpose of the memorandum opinion is to defend the
existence of a streamlined process that categorically éxcludes these ex parte.
applications from the constitutional presumption for open couné.

A streamlined process is likely easier for the court to administer and more
convenient for the parents, but it sacrifices openness, a value thét has a higher priority.
Whether a particular application and order for public funds should be sealed, fedacted,
or left open should be decided on a case-by-case basis with case-specific findings.

3. The rule-making process

The majority claims the right to borrow CrR 3.1(f), an established rule for criminal -
cases, and apply it in these civil cases.

CrR 3.1(f) allows ex parte applications for money to pay defense expert
witnesses in criminal cases; the rule also permits the sealing of the moving papers upon

a showing of good cause. Motions brought under the criminal rule are exempt from the
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notice requirement of GR 15(c). The 1986 comment to CrR 3.1(f) explains that it was
intended to ensure that the obligation to show a need for publicly funded services does
not force an indigent defendant to reveal defense tactics to the prosecution, a
disadvantage not experienced by a defe.ndant who can pay for services.

Without inviting comment from advocates for children, King County Superior
Court secretly decided to apply the criminal rule in dependency and termination cases.
The memorandum opinion under review adopts the rationéle of the comment to the
criminal rule. “This court concludes that CrR 3.1(f) applies to dependency and
termination cases as the Juvenile Court rules are silent on the issue at hand and the
need for a process shielding parents’ needs for experts from the v‘oyeuristic eyes of the
government is identical.” (Emphasis added.)’

The need for a secret process in dependency and termination cases is not
identical to the need in criminal cases. In a criminal case, the defendant holds both the
right to speedy trial and the right to present a defense. The defendant can decide for.
himself without affecting the rights of another person whether it is worth 'giving up his
right to a speedy trial for the extra time it takes to consult experts. But here, the child is
a party. The child’s interést in bringing dependency status to an end may conflict with
the parent’s desire to consult more experts. Any time a judge is asked to make a
decision that will potentially prolong the proceedings, the child’s advocates must be

notified and given the opportunity to be heard.

! In re Dependency of M.H.P., No. 11-7-02455-3, at 5 (King County Super. Ct., Wash.
Apr. 10, 2012), memorandum opinion aftached to amended notice of appeal, In re Dependency
of M.H.P., No. 68772-7-, filed July 8, 2012. :
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A sécond difference is that in dependency and termination cases, typically the
parents have already been receiving professional services for some time. A judge who
is requested to authorize funds for more professional evaluations needs objective
information about the nature and adequacy of services already rendered. The judge will
not receive such information in a secret ex parte proceeding.

| In short, CrR 3.1(f) does not fit this situation and should not have been applied as.
if it did. The majority recognizes that ordinarily new court rules are to be devised by the

rule-making process, not by “judicial fiat.”” Majority at 20, quoting In re Pers. Restraint

of Carlstad, 150 Wn.2d 583, 592 n.4, 80 P.3d 587 (2003). The rule-making process
makes it possible for all persons potentially affected to participate and have their
interests considered. Because King County Superior Court implemented the secret
motion practice informally at the request of indigent parents without inviting public
comment, only the parents’ interests were considered. The interests of the children and
the State were not.

The majority concludes that the superior court acted within the authority provided
by RCW 2.28.150. That statute permits a court to adopt “any suitable process” in the
exercise of its jurisdiction “if the course of proceeding is not specifically pointed out by
statute.” Majority at 21 n.11, quoting RCW 2.28.150. As discussed above, the
appropriate course of proceeding is already pointed out by GR 15. The superior court
exceeded its authority by adopting an unsuitable criminal rule for prospective application
in all dependency and termination cases without going through a formal, open rule-

making process.



» -

No. 68772-7-1 (dissent)

The majority “admonishes” the trial judges who issue the secrét orders todo a
better job of coordinating with éstablished case schedules. Majority at 14 n7.
Admonishment is an ineffective remedy. The secret practice needs to be ended.

[ would reverse the order denying the mdtion to vacate and hold that GR 15(c)
and Ishikawa apply t6 requests for public funds for expert witness services in

dependency and termination cases.

Becke @, \J
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PR 10 1
" SUPERIOR COURT CLERK

" [N THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR XING COUNTY

Dependenéy of. H1S. ARS, . . - ) CascNos!l/lj'I;OZG!?S-S, 11-7-02696.3, 10-T-
V-, MG D -G, ) 0341433, 10-7-03360-1, 10-7-03361-9, 10-7-

03362.7, 10-7-03707-0, 11-7-02455-3, 11-7-
XK, MHP AL, EL amdt’ ) 01615-1, 117016160, 117-016143 -

RS L. — MEMORANDUM OPINION AND ORDER. |
» .  DENYING MOTION TO SHOW CAUSE- .
WHY SEALED EX PARTEDOCUMENTS
_ : SHOULD NOT BE VACATED -

—————as

" . The State of Washington filed dependency. and fermination petitions claxm.mg that
children are dependexnt and that pareats are so unfit that their parental rights should be
permanently terminated. Counsel for indigent xespondents have obtained ex parie orders
providing expert and ofher services, and bave obtined orders sealing th motions, decarations:
and orders approving thoss services at public expense!. The Atfomey Geperal, representing
pesifioner Dejartment of Social and Health Services, and connsel for the gusxdians ad e have
moved for orders vacating the orders to seal. '

The Weashington State Legislature has set forth the leglslatwe branch position relative to
cqunsal.

Tbe}cglslamrcﬁndsthai effective legal fepresentation must be provided for indigent
persons and persons who are indigent and able to contribute, consistent with the

oonsm:nmnalreqmmmt:ntsofﬁmncs,cqualprotcdmn, anddm:proccssmallmss .
whecemengmmcmmselmam

1 thnogofﬁ:wmlsofﬁeﬁmd:fwmoﬂx:ﬂnnmmdmm&bymmhxnd:agmcyﬂxxmgwo&nf

Pubkic Defenve, and Thus 2m ol conel orders, and othars arc by udqsﬂf&pmcmmﬁnsmwm:tfqugxmkmdu&s
iflerchompently. . .
MEMORANDUM OPINION - 1 King Conuty Supessor Coart

516 Third Avense C-XT3

Scattle, Washingion 53115
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'RCW 10.101.005. The Supreme Court has dﬁpr;:ssly applied this stahte to ;'Iepcnﬂcncy and

'ofwheﬂxuanghttocomsel onappealmclndcsthenghttothemcordonappal,wmtc

i céitmsd,‘a lawyes is provided at public expense and indigent parexts are entitled t0 2 tratscript of |

termination actions; Deperdency of Grove, 127 Wn2d 221 (1995), recognizing that it applies
evmtboughrtlsbousedmacrnnmalptocedurechapteroftheRevmedCodeofWashmgmn,thc
cmntapphedtthqtmlProt&ﬁondanseofd)eUmted States Cansnmbontoﬁmeanalysu Grove,
at 229, TbeCourgmGrave wasaddmssmgwhcﬂmradq)mdmcyrwpondmthasﬁwngbtm

cmmsdonappwl,tbccomthcldtbatthamssuchanght'l‘heCom; maddnssmgtheqlmnon

The right to mnmdwﬁbﬂaconmpondmgnghttopr&mﬂarwordtothermmg
court is an cmpty right. The Legislatire's intent, as evidenced from its finding that
indigent litigants who bave a 1ight to conmsel should have “effective legal representation”,
would be thwarted were we 10 hold that the statutory right to counsel on appeal did not
inchude the instruments necessary to permit effective presentation of the issues on appeal.

Grove, at 234, Parents are thus entitled to counsel onapp&land,whanthcybannotaﬁ‘m#

thehmnngsbelow
Tberdahonshmbdwcmapamnandhmorhﬁ'lnwyeruxdcnnmlwbethﬁoounschs
paid for by the parent, 2 private third party, the government, or where counsel i is appearing pro
borio putblico. Services ofher than counsel are: frequently needed for a pareat to defend against 2
dependency. or termination peition. A wealthy pareat retains counsel and employs whatever
savhesamdeemednw&csaqbyaimsdmdthcparatmordamdc&n&ﬂmw&dﬁrypmm.'
raay choose to disclosc to othcrparhcswbobasbemrdmnedtopmwdetheserwcesoﬁlﬁthan
coanselandmustdmcbsehothcrpMmexpmwrmwscsormcesthatﬂleparmtdeadw
vnllbeusedmcomtMmu&snotnscdmwmtandmtdxscloscdmnamm
Sothatmpovmshedpmuﬂsmyalmdcﬁcndagzmstdepmdencyandt&mmaﬁonpchﬁom
coumsel 1s amhonmdtn wckﬁmdingbycomtordcrfonimscmcw Kmng County and, in
somccn‘mmstznm tthiatcofWaimgton,paysﬁ)rthosesawces Theproccssforobtamng

z huﬂnr)tmsdndmns m:gnvmmﬂmbnd;dﬁnqxnmbmcddmwpw:&gmmmghm )
,mshmomdmﬁcmmhvngbs&mmbmﬁmwgmwhmdumuﬂmeouﬂnsdmz
files i needed in thar syrtem.
mmuormcm 2 . Ko oxsuy Sopeior Cout .

- - 516 Thard Aveone C-203

Seafle, Washington 98115
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.ﬁmding for those services is that counsel appha; 1o the Kang County Office of Public Dcfcnse,'

‘ liﬁgaﬁon,’; CR 26(b)(4),and 2. to keep from an adverse party the name of an expert who may not|

{lunfie, Counsel for the wmlthypmmltpmsthatcva]nanon m 2 drawer never again to see the light

‘setting forth i a request and declaration the reason why the services are necessary. The
declamnnn ©of counsel often contains work product, defined as “factual mformzﬁcm which is
collected or gatbered by an atiomey, as well as the attorney's legal research, theores, opimions,
and conclusions” Festy. Thursion Courdy, 144 WL App. ST3 (2008), inchuding “materials
created i in anticipation of litigation, even after fhat [itigation hastmmmated" So!erv. Co»les'
Pub. Co, 162 Wa.2d 716, 732 (2007),
The Office of Public Defense cithier approves the reguest and provides the funding or
denies tbe request. thre denied, parents may seck review de nove from the Superior Court
Often, the parent sceks'to scal the pleadings and the authorization from thebfﬁce offubnc _
Defense or the order ufﬂlcwurt AppIoving of denymg the reqtmstfot SEYVICeS. Thcpurpose ofal
motion to seal in these cnuxmstances is twofold: 1_the mouon, declaranon and. order contain
pnvﬂeged information mc.'mdmg d1sclosmfs by the chent o wlmsel and work prox_im:t, Le., “the
mental impressions, conclusions, ophjon& or lcgzl theories of an aimrneyconwmng the -

beusedbytbed:fense,sothdtheadvemepartydomnotobtamanadegethatﬁlcadvuse
pal'tywouldnothavalftheparentwut:WmIthy onftbeﬁmdmgmmeﬁ—omthcbudget of the
athomey see: note 2, supra.

Assume that the wealthy pareat retains épsychologist to evaluate‘ﬂ)c parest and rendec
anoplmonastcﬁleparem'sﬁtness“l’beretwuon ofﬁ:epsyuhologlsthasnoﬂmapam
fimction; it is purely foressic, Thepsycholognstsetsﬁ}rﬂlmhampoﬁhe(epunonﬂncparmtls

ofday. The wmlthyparwtthmtﬁmanuﬂ:erpsycholngistwho evahates the parent and declares
thai the pa:rcnt is fit. Counsel decides mattmspsychologtst will testify forthe parent, discloses
the name and provides the report fo the advetse parties. Counsel does not disclose his or her

ﬂmughtproc&csesmretammgﬂmpsycholog;st No one, otbcrﬂmncmmsd,thcdwntandﬂm
ﬁrstpsychologxstMofthcﬁrstMuahon.

MEMORANDUM OPINION - 3 King Coasty Superior Coont.
. . S16 Thixd Aveme C-203
Scatfic, Washington 93115
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The mdxgcnt parcat, meg County does not have the luxury of complete nondisclosure
since the indigent parent is asking a third party, theguvunman to pay for the evalyation, and
the govemmment hasabudgetarymtcr&stmmrmgﬁlaﬂbcsa'wces are, m@ed,ncccssary

_The State ofWashmgton, in the wrﬂ:un motions, seeks an advantage which only appllcs to
the indigerndt parmt disclosure of the information provided by the parent and counsel to obtain
the expert sexrvices and the namzoftheﬁpeﬁwbétherbrmttbcparent chooses to use that :
expext in his or ha@ The government’s reason for wanting disglosmte can only be for this
tactical advantage. The tactic may b o obtain disclosure in order to call the witness to testify o
the government, ortoobta'ix;inﬁ)rn':aﬁoxiwhich:maybensedforcmss—amminaﬁon, orto .-
persuade the court o deny providing the finding to the indigent parent. Tn cach situafion, the
‘goverment’s interest is to treat the poor parent dlﬁ'crcnﬂyﬂ:an’rhsw&lﬂly pareat. Thé

discovery rules are clear:

Apmtymayﬁn'oughmiamgatmmreqmmanymherpmytoidmmﬁeachpdsouwbmn
the other party expects fo call as an expert witness at trial..., A party may... depose each|
pcrsonwbomanyothcrpanyapectslocaﬂasmzeq;afwzme&ratmd A party may
dxsoovcrﬁctsknownoropnnonshddbyancxpc:twhoxsnotexpectedmbemﬂedasa
mecssatmaLonIympmwdadmn:Ic35(b}oruponashowzrgofawepnomzl .
circumstances voder which it ts impracticable for the party seeking discovery 1o obtim
facts or opmions on the same subject by other means. [emphasis supplied]. :

CR 26(B)(S)- The rule does not include the language “unless 2 party is poor.™

The court has crcaiedamcthod of protecting the indigent parent ﬁ'omunfm' advantage
Byallomngtheparentto seekﬁ:esemwcby anmcpariepmandby smhngthedeclzrahon
and order from the eyes ofopposmg counsel. The court scrutinizes thc parmt s motion to scal
and demd&s whetber or not the declaratiosi contains work product and whether or not it would be
iequitable to disclose the setrvice requested and grants or denies the motion to seal.

Thc';}roms the court bas adoptcdisaldntothepmdc;mqﬁninalcmia that -
contemplatedmC[RB 1(5). '[here;snoanalogousm!cmtheC’wilRlﬂm TheIuvcmleCourt
Rules provide for appointment of counsel in dependency and trrmination cases; JuCR 9.2(c), and|
prcmdm a method for appointment of experts in oﬁmda cases, JuCR 93; curiously, this latter
rule do&.uotproﬁdefortheexpwie PIOCESS mnimned iﬁCrR3 l(ﬂ burt the need for an ex
prrie process is obvious and is followed in Juvmﬂc offense cases and in Sexually Violent
MEMORANDUN OFINION -4 : King County Sparior Conet

516 Third Aveauc C-HI3
Sextfie, Washingion 33115
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Hackert, 122 W 2d 165, 170 (1993), State v. Gonzalez, 110 Wn2d 738, 744 (1988). This court

tb:rough direct appeal, Tany.

Predator cases, see: KCLCR 98.50. The Supreme Coutt of Washington has repeatedly held that
the Civil Rulés apply i crimipal cases where the Criminal Rules arg silent on the issue at hand,
State v. Cronin, 130 Wo.2d 392,397 (1996), State v. Cllark, 129Wn.2d 805, 815 (1996), State v.

concludes that CiR 3.1(f) applies to depeadency and termination cases as the Juvenile Court
r_ulms arc silent on the issve at hand and the peed for a process shielding parenis” needs for ‘
experts from the voyeuristic eyes of the government is ideatical. CrR 3.1(f) expressly anthorizes
sealmgofdoannentsrela:twcto scrwwsothcrthmcounsd_ '

While; arguably the notice provxston of GR. 15(c) zpphts the only notice the indigexit
parent could provide Would be that the parent is seckmg the scalmg of a motion, declaration and.

order without dxsclosmg the pature of the motion other than, perhaps, that it concerms services for

anmdlgcntpamutotb::rdzauoonmse!,wchnouocmmmnmglcssmoeﬂnon}yob]ecuonthc
govamment could smake is a general objcd:n'm.

N Onceanappomtcdcvq)utzsdmbscdtoﬂxeadvmpartythenmdforsahngﬂleordm'
appointing the expext n6 longex exists; those orders shmldbeunsmied‘ The declaration filed it
mxpponofthcmohonﬁ)rthcmrpatmysﬁllwmmnworkpmdmtormhﬁpmﬂeged
information and dmsshould mmam sealed at least until the case is oompleted by dmmssalor

The pchuoncr argoes that orders appointing mv&mgators should not be sealed. TEns coprt |
agrees anddocsnotmlorda:szppomhng mvestigators; wherc&c declaration in suppott of the
appointment of an imvestigator contains work product, then that declaratioa is smled, if it does
not, it is not sealed. ' )

Conmstcntwrthtb:s dcmsmn, and at least i msmn:txve, is theleglslanvc cxemphanﬁnm
the pubhc records act of work product, RCW 4256290,

3 A peiac version of GE 15{c) cxzmpicd motios 1o seal pestact to OR 3. 1{f) fom the notics mqu That exzemption now rests within the
Criminal Role, T : i ’ ’ .
‘While court recards n depond assn‘e pitvely confiderdinl ﬂquzﬂ&&‘wtmﬁsm%yﬂ:@&m

RCW 13.5Q. ICD(B).AIInmnrwudsmdq@qumanpldsnﬁd&pb&dosndmmmdﬁt:aﬁ:mlGnngy
refers to ordess to seal in doprodeney crses xy “saperscaled,” mhpuﬁ.lschndhv:mhfhmfmdomm
WMEMORANDUM OFINFON - S King Coanty Supaior Comt
T : ’ 516 Third Avesoe C-208
Scatlle, Washingion 98115
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Petitioner’s moﬁons to umseal are denied. Pefitioner’s motion that respondents’ law.ycrs
provide notice to . other paries of al ilings under seal not previoudy disclosed is deried.

All parties’ motions for attomey foss and saoctions are denied :
DATED this 9" day of April, 2012.

MEMORANDUM OPIKION -6 - King County Snperior Comt
" - : 516 Thicd Averse C203
Seanle, Weshinglog $ELLS
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FILED

2JANH P 1 06 | . RECENED
wéﬁec“&&gmm ocr 27201 |
SEATILE W&
: " Dffis of the Publs Defender

IN THE SUPERTIOR COURT OF WASHINGTON
' FORKING COURTY .
INRE THE DEPENDENCY OF:  © ) NO: 182372030 KNT—
‘ : ) 117424553 RNT :
- oMLY P ) . MOTION AND ORDER TO SEAL
)
DOB: LU/11/2008° )

) R S
MINOR CHILD(REN) ) CLERK’S ACTION REQUIRED

)

(ORSD) R

MOTION

Repondent, appearing ex parte, moves, pursusnt RCW 13.34.090, TaCR 9;& and Inre

 V.RR_134 Wash App. 573, 141 P.3 85 (2006), thet the documents referenced below be placed

' “The gromnds for this motion are that these records are corfiderial, priviloged and

' governed by rules of canfidentiality and stiomey work product, and may not be dissewinated by

coumsed to anry third party under the Rales of Professional Condnet. The doctments isizd below
contain fformeation that is work prodnct and mnﬁdmhalmdchC‘W 1334.090, TaCR 92, ard
e V.RR 134 Wash App. 573, 141 .34 85 (2006). 'Ihcycmtme thqkmpondmﬁ*sﬂ:myof
the case and identify potentisl ekperts. This motion is also based on the equal protection clanses
of the Washington State and United States Cmmmwﬁmmﬁﬁmmmmpc

Motion apd Orderfo Seel, Pags I af2Pages
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18

19

21

R

afforded the same right to prepare their defense confidentially, regardless of their financial

stains.

DATED tis J9 dayof (W | 2011 {d%{_
' ' Katharine Bdwerds, WSBAF 43003
Attornery for Respondent

ORDER

The'@mﬁndsﬁnﬁcmﬁﬂedbdowmpivﬂegad and attoroey work-prodoct
under RCW 13.34.090, JaCR 9.2, and Fare VR R 134 Wash App. 573, 141 P3285 (2006).

N . ITISORDEBEDﬂ:atﬂ:cﬁ)Dowmgdocmn placedund::oonrt ﬂn?/mm
ﬂcmﬂﬁmmmfﬂmmma\. ;Z‘?‘J 7[‘/97% / @

Ordﬂ'AnﬂmnnvExncz‘t Seqvices at Public Expense __ Dated: (/23 .
) (;2 }: .y 41—\.‘-"“04 . : _'
e " Yeix "} .g of Zppointmest-6f Erps Daird- (‘[?ZZ((

W-gé‘w& lDPD E/»P((\M\T - : m (J/Z'jyl,

Dated:

IT IS FURTHER ORDERRD tht this order shall be filed in the coutfile, msealed.

DATED fiis___dayof__ uN10WL 0

Wiotion and Oxder 1o Seal, . Page 2 of 2 Pages




21629014

.10

11

13

14

15

16

17

18

20

21

P
7 \?“g ; .
t2 Mt} P MS- RECEIVED

KNG Sou :
R cmm ;
SUPERID (gfx‘rggg a . 00T 27201

e of the Publc Defender

IN THE SUPERIOR COURT OF WASHIN GTON
© FORKING COUNTY

IN RE THE DEPENENCY OF: ) NO: IE247HTTENE
‘ - 11-7-02455-3 KNT
1 L :

DOB: 11172068

' MOTION 4ND PROTECTIVE ORDER
FOR EXPERT WITNESS AND
SERVICES FUNDING REQUEST

.
e A o N N N

'-M_TNOR CHOLD(REN)

MOTIOH

COMES ‘NOW, Respondent Leshe B:amlett, znd requests a proicciive cmier]nnﬂmgihn
disclosnre of the ﬁ)ﬂDWma docummts andd:f. Infonnstion comtained in these docimends: -

: Octobt:r27 2011.
2 Ordm: AnﬁJomnngettSmaiPnbthxpmsc &amectobch’Z 2011,
3. Dsed- g[awwfﬁzér’v th

dated /o2 7—7“'

>

dated
“Protecaive Ordex fix Expéxt Witness . ' The Defender Associatin
and Services Frading Reqoest : - 420 W Errison Sutiz 202
1072011 . g Paee ] of 3 Pages Kext, WA 98032

253-852-1599
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11

13

.14

16

17

13

" These docaments Weze provided to fhe Office of Pyblic Defezisg (OPD) and the records
mdmfannahanwncanmgﬂ:medocumeniswﬂlbe prov'idedtovaﬁousagazdw_i;ﬁeﬁmm
mmnélctﬁmm:ialbl;sin&sl‘ - |

mmmmpmmmmﬁcmtwaswngm&m@;@mmh
Yokima Courty . YaﬁmnaHeraId—qubbc 170 Wn. 7.d7'75 2011). The Supreane Cﬁm‘tmbi
ﬂ:aidocmncmspmpmedbycomtpemunmlmwmwmmwﬂhcomtmsw and maitained by the
wmimfudlmaldommmmvemedbyﬂmwmtmlﬁﬁ}rdmdnsmcmﬁmtﬂmhbhc
RecardsAct(PRA) n addition, sm:hdommmﬁswhm‘(ransﬁnedmnonjmﬁmalcom
mtamgomdby&smm&wymsubjedmapmtaﬁveoﬁa 'llbcdommts
listed above, comammfonnanml‘dlailswoﬂcpmdndandconﬁdznhzltmdchCWBB
FuCR 9.2, z2nd Fare V'R R 134 Wash App. 573 141 P.3d 85 (2006). 'Ihcy'omlin:Rnspondmt‘s
ﬂxmryofﬁlcceseandldﬁmfypdﬁ:nhalcxycﬂs lhm,pmammﬁlemnstmmsmme
Coﬂdmomiedefm&raqumﬁatapmmmdﬁbemlhnmnvﬁxﬁsdomof
the documents listed above. 'Ihc‘pmt:c&vabrd:rshouldplamrwﬁcﬁons onvaﬁmagmdm

from releasing any of these materizls or any mformation comtained mn these materials

hubcizveOrderﬁxExyatWimm- S ' "The Defnder Association

andSurﬁwsFundngnquest 420 W Harrison. Stite 202
1072011 . Page 2 of 3 Pages Kent, WA 98032

253-832-1592




21083014

10

1

&

14
15
16
17

18

6RDER
IT IS HEREBY ORDERED that any King Comnty records or information that concerst
ﬁleabove—menﬁoned docaments and ae:elnseaté 2 King County Ageocy, the Washington
State Andrh:nﬂaeWasInngmnSmstcpaﬁnMOfRemnm,ﬁmInmﬂRsvmcScrwm
pursuanitostatzurfedaallaw o:asmsntmmuwmmmiﬁnma_msutuMnﬁnpaymm :

purposes are subject to a protective grder and, Tpox proper service'of this oxder, sha]lnotbc

released fo any requestor, inclding pursoant to 2 PRA request, to the King County Proseoting

AﬁomcstfEmOiminalDiﬁsim,Oﬁixﬁf:ﬂmAﬁnmcchﬁnmmemymvmﬁml

agency responsibls for thefryesfigation o ofﬂ:ﬂabove-hsmdkespondcngm:ﬂ

ﬁxrﬁxﬁordstoftbecomkke@ondenfswmsdmtesponsﬂﬂefmcﬂ'edmgm
DONE#is__dayof__ WRIOBE 20 9

i ‘.
Presemied by:
Aticiney for Leslie Bramieit
Bar# 43053
Protective Order for Expert Wimess - The Defimier Associzion
ani Services Frmding Request AZ0 W Herdson Suite 202
w201 _ * Pag3of3Pases Kext, WA 98082

| 253-BE2-1599-
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- RECEIVED
FING COUNTY, WASHINGTON  DEC2B 7011

a5 1012 o o
SUPERIORCOURT GLERKY ~

IN THE SUPERIOR COURT OF WASHINGTON . -
FOR KING COUNTY, JUVENILE COURT

[n re the- Dependency of: o
: ' , No. 11-7-02455-3 ENT

HORB: 11/11/08 MOTION AND ORDER TO SEAL
: DOCUMENTS, CrR 3.1()

f¥linor Child.
‘ (ORSD)

o ot gt vt v gl Nt g Nl e

CLERX’S ACTION REQUIRED

MOTION
Defendant, appearing ex parte, moves that the documents reﬁ:ccuccdbcmwbcplaocd
1mder court seal. The grownds for this mation are fhat these records are confideptial, privileged
andguvemedbymlw ofwnﬁdennahtym zﬁumsywo:tpmdncf,(‘,&i{’s 1.

DATE)ﬂnsZﬂdayof Q@W,L/ 20/(

Amﬁ:rPanIParvm,Faﬂlc{

. FINDINGS: The court finds that seid documents, pusiznt to CrR 3.1(D) are profected
by the stiarmey-client and wurk prodnct privileges, andarcnotsubjecttu disclosare fo the state
ar fo the public. Now, therefure, - . )

Mnumamiotﬂlztn Seal Documents,
QR 31 -
EEV. 9/2010 . ’ o Page ] of 2 Pages
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IT IS ORDERED ﬂ:atﬂ:c:ﬁ)ﬂowmg.documeaﬂs be placed under cotrt seal, that said
‘docarments be nsed only by the court for prrposes of the defense motion fo anfhorize expert
services at public expense, and that said docurents shall not othetwise be disclosed i fhcpubhc
or the state absent farfher ordex of fhe oom#\,/_;}plbjw

Motion and Catﬁm(mmrApponmm ofErDeIt Damd_ 12/27/11

Ordin oy o, Inlipionint Expart Dated: _12Pidv
fro it Porgen = baradn;f%, ok by DSH K : .

" ¥rIS FORTHER ORDERED that this order shall be filed fn the comt file, msealed.

DATED this, _ dayof _ FfR-718 - .20

. cd%ﬁm

VARY

Moticm snd Ozder to Seal Docoments,
oR 310 - , '
REV, 8/2010 . PazcZ of 2 Pages
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RECEIVED

-Knm.cemxrr‘!.\’JF\S‘;“““"‘*T{‘)_M :
FEB 6 2012 . BEC 2872014
sPERIOR COURT CLERK] Offics ofhe Publc Defender

IN THE SUPEKIOR COURT OF THE STATE OF WASHINGTON FOR XING COUNTY
REGIONAL JUSTICE CENTER, JUVENILE DIVISION

‘ A\ ForasT]
IN RE THE DEPENDENCY OF: ) NO m&-mm
wisH. ¥ ) ORDER AUTHORIZING
. )  EXPERT SERVICESAT
DOB: 11/11/08 :
, )  PUBLIC EXPENSE
) (ORES)

"THIS MATTER comes before the rndersigned snfhorized representative of the. Office of the
Pablic Defender (OPD) on behalf of the respondent, firongh his/her attorey, Daswoo Kim, for -
expert sexvices necessary fo an adequate defenise in this case to bepenbmai at public expense,
The survices requested aw for

X Psychalogical Evaluation [(Ervestigative .

] Psychiattic Evelnation [ Sexnal Deviancy Evaluahon

[ 1 Evidence Examimation [ Attemate Placement

- [} Popensic X Other: with parenfing component

Defense. aﬁomcymmﬁatpwvious;equcst(s) ﬁ)rfm]dmgwasfwete dated

The client is: []in-castody or X out-ofcustody, and fho trial date sct is: 3/5/12.

The attached docrmentation and declaration of comsel show fhat such expert services are
necessary to an adequate defense, the tnmber of hotrs :nd hoorly mate expected, andﬂnatﬁm
defendant is ﬁnznmaﬂymablcto obtain them.

NOW 'IEEREFORE, pursuant o CR 3.1 (), ITIS DRDEREDﬂaatDr_RobcrtDa:\isdus '
ansthorized to perform the expert servicss indicated sbove at public expense in fhe amott not to
exceed $180/br. (pretrial) for 20 hotrs, for 2 maximmm of $3,600. (Amourmts exceeding $250 per

. ORDER AUTHORIZING EXPERT SERVICES (ORES) SOCIETY OF CCUNSEL

6/08 ) . 420 WEST HARRISON ST. SUITE 101
Pagel : KENT, WASHINGTON 98032

253-B52-5460
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' expﬁmstbcsﬂbmﬂbdt:ﬁcOPDAdmmzstxaior) Hihe cxpert:sﬁopex:ﬁamawmpetmcyar
insenity defense cvalnation,
[] A FURTHER APPLICATION i snblmﬁr.d herewﬁh for an additional $808ﬂ1:ai is
rennbm‘sablebYDSHS.

T expext testimiony is pemmitted, rtshallbeoompenmtedainotmorathzn&% Pﬁhfmrfora
maz:mumof$960 (4 hours). (Plesse &wkﬁ::mbclow) . ié

‘This ORDER spmoves this additional amoumt. ‘
ADDITIONAL AI’PLICAI‘ION will be made for Estm«my if reqoired and
~ permitfed.

AYNIENI‘ IN EXCESS OF THE ABOVE LIMIT(S) WILL NO‘I‘ BE MADE WITHOUT
PRIORAUEHORL’LAIION . .

’ 'I'BIS PROVIDES notlﬁmhon 1o the Department of Adnl Defention ‘&xat the shove-named

expertbegrmdadmxﬂmmmﬂmthCumtymeﬁmﬂF&mlﬁyatmblemnesas

" - necessary to perform said sexvices, along with the following

[} Stendard psychological testing equipment znd materals amﬁoﬂzedtobeacﬁmﬂzdmm
DIAD facifity with expert.

[ Other clectronic equipment autharized to be admitted o DIADﬁa:iIﬂyw:ﬁlcxP:rI;
spectiically:

. II.‘ISFUR‘IHERORDEREDﬂJaiﬂ:caItmncyshaJldshVertnﬂmsmcepmndsracopyof .

th:sm:de:rbotbmftwm‘smbems,
[l This Expert Order will be Sealed : E]'I'hisExpertOrderwiHN_{)TBeSmIai
Aitorney;s. [lAppointed [ ]Retained DPmBono [1Pro Se

IZ/APPROVED
O PENIED Z Q/
.{Kttnmey farkmptmdmt " forthe Cﬁ@b}ﬁﬁe‘fubhcbefmdq
, Telephone 206-726-7739 . OR'Trial Jrdge (f Less Than $250)
b s 1227/ pencsmmee_ty [oaf
Tf denied, reasons fhcrcforc: .
ORDER ATUTHORIZING EXPERT SERVICES (ORES) - SOCIETY OF COUNSEL
EXEEYTSEXVICESURD S REPRESENTING ACCUSED PERSONS
6/08 : : o 420 WEST HARRISON ST. SOFIE 161
Paze2 I ‘ KENT, WASHINGTON 98032

253-B52-5460
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RECEIVED
WY 022012 e oou%ng
Offce of e Pubhc Defender MAY 11 2012
- SUPERIOR COUAT Cregic

SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON STATE-
WNEE DIVISION

IN RE THE DEPENDENCY OF ) NO 11-7-83566-3-FNT
_ ) 102072010 KNT
) )
m.H.e ) MOTION FOR ORDER TO SEAL
) :
DOB 11/11/2008 )  (ORSD)
) .
Minor Child b
MOTION

Respondent, appeanmg ex parte, pursuant to RCW 1334090, uCR 92, snd ln re

V R R 134 Wash App 573, 141P3d 85 (2006), that the docwmnents referenced below be

placed under conrt seal '

The grounds for this moton are that these records are confidential pnvﬁcgcd and

governed by rules of conﬁdcnua_ny and auomcy work prodnct, and may 5ot be
_ dissermnated by counsel to any thyd party under the Rules of Professional Conduct  The
documents listed below contam mformation that 15 work product and confidential under

- RCW 1334 090, aCR 92, and Inre VR R ,134 Wash App 573, 141 P 3d 85 (2006)

They outhne the Respondent’s theory of the case and 1dentify potential experts This
moton 15 also based on the equal protechon clauses of the Washmgton State and United
States Constitutions, which requure that all Respondents be afforded the same night to

-1 MOTION FOR ORDER TO SEAL ’
- ’ . Law Offices of the Defender Assoctation
) Juveole Divsion
1401 E Jefferson Surke 400
Scattle WA 98122
206447 3900
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* prepare their defense confidentially, r:gardlcs.;. of their financial stats

DATED thus 26 day of Apnl, 2012
AT
Dcvon Knowles, WSBA# 39155
Attorpey for Mother
-2 MOTION FOR ORDER TO SEAL X
Law Ofnices of the Defender Associanon
Joveaste Divison '

1401 E Jefferson Sute 400
Seattle, WA 98122
- 206447 3500

2
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1- ORDER TO SEAL

FILED . RECEIVED
pzuay U PHIZ W oo

WTY
smmga‘%oum CLERR neeee ofthe Pnbilc Defmdaf

SUPERIOR COURT IN THE KING COUNTY OF WASH]NGTON STATE
' JUVENILE DIVISION A,

. _ oSS '

IN RE THE DEPENDENCY OF ) NO 11-7-83566=3 KNT

) 10207201 8 XNT
M, H. Y, )  ORDERTO SEAL
Dob 117112008, . - - )
' : - ) (ORSD) .
Mnor Child 3 CLERK’S ACTION REQUIRED .
ORDER

The Court finds that the documents listed below are prvileged and attorney work-

product under RCW 13 34 090, JuCR 9 2, and Inie VR R 134 Wash App 573, 141P3d

* 85 (2006)

IT IS ORDERED fhat the followmng documents be placed under court seal m the
court file unni forther prder of this Court -

Order Authorrng Expert Services at Pobhc Expense " Dated 412672012

Mohou ForFundmg of Expert Services ' Dated 4/26/2012

Dated 4/26/2012

I'T IS FURTHER ORDERED thalthlsoni:rshallbcﬁlsdmthccourtﬁlc

umsealed

DAmms 10 -

day of /77 41 - 2012

/'L.‘oﬁo‘W
JUDGE

Law Offices of the Defender Associaton
Juvenile Division
{401 E Jefferson Suste 400
Scatfic WA 981322
206447 3500
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SEATTLE lchER" FEB 1020112
 Offceotfhe Publ Defoner

SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON STATE
- JOVENILE DIVISION

NRBTHBDEPENDENCYOF ' )NO 16-2-67201-0-FNT

) 11-7-02455-3 KNT .
M. H P ) MOTION FOR PROTECTIVE ORDEZR )
b; FOR EXPERT WITNESS AND )
Dob:11/11/2008, ) SERVICES FUNDING REQUEST
)
Minor Child b}
)
D)

MOTION

COMES NOW Respondent énd requests a protective o;da' limiting the disclosore ofthe
following documents and the information cénta_ined in these docomets

1. Motion for Funding of Eépert exrvioes, dated: 2/102012.

2. Dedlaration of Cornsd Re OPD Fyinding, dated: 2/10/2012

3. C;rder Authorizing Expert Services at Public.an)més, dated 2/10/2012

3. . dated

a4 ' A . dated

Thesc documents were provided to the Office of Public Defense. (OED) andﬁ;c records

andmfo*maﬁonwnaemmgﬂa&e docummts will be m'owdadtovmcm agencies in fhe fitare to

condm:t finamejal buisiness. . )
-1-MOTION FOR FROTECIIVE ORDER FOR .
Emmwmsmmwcmmmg - Law Offices of the Defender Association,
REQUEST Favexile Division

) - 1401 E. Jefferson, Seite 400

. . Scatfic, WA 58122

206-447-3900
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~ Thds request is made pursuant to the recent Washington Supreme Court decision i~
Yakima Comnty . m&mg Hercld-Republic 170 Wn. 24 775 (2011) . The Supremse Court reled
Mthai ciocmnmts prepared by conrt pusonncl‘ﬁ comnection vﬁt‘n court cases and mamiamed by the
court are jndlaaldocummis gnvr:me;i by the court roles for disclosure and not the Public R;mrds .
. Act (PRA). In sdﬁiﬁoﬁ, sach doomnaxﬁ whea transferred to non-judicia! connty entifies, are
govemned by the PRA imless they are subject to 4 protective order, The documents listed above,
_contain information that is wark prodnct and confidential mder RCW 1334090, aCR 9.2, and
Inre VR R.134 Wash.App. 573, 141 P.3d 85 (2006). They outfine Respondent’s theory of the
¢ass and identify potential experts. ms,pm-’suantto the mast recent Su;mmec:omfdecisio;i,
the defense requts that a protective ordtzbc 1sgucd limiting the disclosare of the documnents
Hsted abovc The protective order should place restricions on varions agencies from rele&sm g

my of these taferisls or any information contained in these materials,

Presented by:

/st

Devon Knowles, WSBA#39153
Attomey for Respondent

«2MIOTION FOR PROTECTIVE ORDER FOR

EXPERT WITNESS AND SERVICES FUNDING
REQUEST :

Law Offices of the Defender Aswoiation
Favendle Divist
1401 & Jefferson, Suite 400
Scartle, WA 98122
206-447-3500
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‘the mvestigation or proscamon of the above-listed Respondent, unnl forther order of the court -

- KING '
HAY 02 201, c°“”‘.‘.‘ WASHB%JGTOM :

o MAY 11
Ot b P g 11701

SUPERIOR o0LRT ¢

SUPERTOR COURT IN THE KING COUNTY OF WASHINGTON STATE

JUVENILE DIVISION
‘INRETHEDEPENDENCYOE ) NO 16-2.07201.0 KNT"
A o ) 11-7-02455-3 KNT -

WLt ) PROTECTIVE ORDER FOR EXPERT
_Dob 11/11/2008, . )  WITNESS AND SERVICES FUNDING

: o )  REQUEST

Manor Chld ) o

‘ )
ORDER

ITV IS HEREBY ORDER..ED that any King County WS or mformation that ccncan the
above-mentioricd documents and an: reléased to a King County Agency, M_Wm@on State
Auditor, the Washington Statc Department of Revenue, ﬂlc Internal Rcycnuc Services pursuant to
state or fedcraltléw, or a state or county government financial wstitution for pay'mc-nt puzposes aref

subject to a protecive order and, upc;n proper service of thns order, shall not be teleased to any

requestor, mcludmg pursuant t0a PRA request, to the Kmg County Prosccuting Attomey’s Office]

Crninmat Division, Office of the Attomcy' Gcncml, of to any governmental agency responsible for]
1

Respondent’s counsel 1s responsible for effecting sexrvice

.

- 1.PROTECTIVE ORDER FOR EXPERT
WI1INESS AND SER VICES FUNDING REQUEST Law Offices of the Defeader Assoqation
. ) B Tovemle Drvewn
1401 E Jefferson Suite 400
Searte, WA 98122
206-447-3900

%z.
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Presented by

IRV
Devor Knowles -
Atiomey for Respondent, WSBA#39153

- 2-PROTECTIVE ORDER FOR EXPERT
WITNESS AND SERVICES FONDING REQUEST

o L O

JUDGE

Law Offiees of the Defender Assomanon
Juvemle Drvision
140) E Jefferson Swu= 400
Seattle WA 98122
206-447-3900
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OR
 COURT 115,
SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON STATE
JUVENILE DIVISION
IN RE THEDEPENDENCY OF ) NO 10207201 836NT
» ) 117024553 KNT
) .
m. H, P )  MOTION FOR PROTECTIVE QRDER
: )  FOR EXPERT WITNESS AND
Dob 11/11/2008, - )  SERVICES FUNDING REQUEST
’ ) ~ .
Mmor Chld )
)
)
"MOTION

COMES NOW Respondent and requests a protective order kimiting the disclosure of the
following documents and the mformation contawed m these doctments - '

1 Mobon for Funuxncr of Expedt Scrvmcs. dated; 4/26/2012

2 Order Authorzing Expcrt Services at Public Expense, dated 4-/26/?.012

3 Decla;ahon of Counsel RE OPD Fundmg, dated 4/26/2012

4 - - , dated
These documents were provided to the Offlcc of Public Defense (OPD) and the records

and wformation conceming these documents wall be provided to vanous agencies m the future to

condnct financial business
1-MOTION FOR PROTECITVE ORDPER FOR.
EXPERT WITNESS AND SERVICES mmmc Law Offices of the D=fender Assoction
REQUEST i Javenile Devisron
{401 E Jefferson, Suite 40D
Seattle WA 98172 .

206-447-3900
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| Act (PRA) In addihon, such documents when transfered to nonjudicial connty entities, are -

. ‘This reguest 15 made pursuant to the recent Washmgton Suprcmc'-Comt decision m
Yakima County v Yakma Herald-Republic 170 Wn 2d 775 (2011)  The Supreme Court ruled
that docoments prepared by court pcrsonncl 1z conpection with court cases and marmtained by the

court are qudacial documents governed by the court rules for disclosure and not the Public Recor

govemed by the PRA unless they are subject to a protective order The documents Listed above,
contain mformation that 18 work product and confideatiil under RCW 13 34 090, JuCR 9 2, and

Yo re VR R, 134 Wash App 573, 141 P 3d 85 (2006) They outlme Respondent's theory of the

case and xdcntlfy potcnual expeits Thus pursuant {0 the most recmt Supremc Court decision,
the defense requests that a protective order be ssued limitmg the dJsclosurc of the documents
Bsted above The protective order should place restnchions on vanous agcncncs from rclcasmg .

any of these matcnals or zny mformation contamned 1 these materials -

Presented by

S/
Devon Knowles
Attorney for Respondent, WSBA#39153

- 2-MOTION FOR PROTECTIVE ORDER FOR : )
EXPERT WITNESS AND SERVICES FUNDING Law Offices of the Defender Assoctation
REQUEST - ) ' Tuvenfe Division
’ 1401 B JefTerson, Surte 400
Scartle WA 98122
. 206 447-3900




