
.J RECEIVED t 
SUPREME COURT . 

STAlE OF WASHINGTON 
Jul 08, 2014; 12:54 pm 

BY RONALD R CARPENTE 
CLERK 

Court o£ Appeals No. 68772-7-I RECEMCD BY E-MAIL b1 h 

SUPREME COURT OF THE STATE OF WASHINGTON 

In re the Dependency ofM.H.P., a minor child 

DEPARTMENT OF SOCIAL AND HEALTH SERVICES, STATE OF 
WASHINGTON, 

Petitioner, 

V. 

P. PARVIN AND L. BRAMLETT, 

Respondents. 

PETITION FOR DISCRETIONARY REVIEW 

ROBERT W. FERGUSON 
Attorney General 

TRISHA L. MCARDLE 
Senior Counsel 
WSBN 16371 
Attorney General of Washington 
800 Fifth A venue, Suite 2000 
Seattle, WA 98104-3188 
(206) 464-7045 
OlD #91016 

[)ORIGINAL 



TABLE OF CONTENTS 

I. INTRODUCTION ....... ~ ..................................................................... 1 
! 

II. ISSUES PRESENTED FOR REVIEW ............................................. I 

III. STATEMENT OF THE CASE ......................................................... 2 

IV. ARGUMENT .................................................................................... 6 

A. The Court's Approval Of Routine Sealing Of Court 
Proceedings Without Individualized Determinations 
Conflicts With Decisions Of This Court And The Court 
Of Appeals ................................................................................. 6 

B. By Condoning Application Of A Criminal Rule And 
Inaccurately Balancing The Interests Involved, The 
Majority Opinion Ignores Important Differences Between 
Criminal Cases And Juvenile Dependency/Termination 
Cases And It Fails To Protect The Child, Whose Interests 
Take Priority And Are Most At Stake ..................................... ! 0 

C. The Majority Opinion Condones The Creation Of A 
System-Wide Secretive Motion Practice Without 
Engaging In A Formal Rule Making Process That Allows 
All Interested Parties To Participate ........................................ !? 

V. · CONCLUSION ............................................................................... 20 



TABLE OF AUTHORITIES 

Allied Daily Newspapers, 
121 Wn.2d 205, 848 P.2d 11258 (1993) ................................................... 8 

Dreiling v. Jain, 
151 Wn.2d 900, 93 P.3d 861 (2004) ........................................................ 9 

Hessler Constr. Co. v. Looney, 
52 Wn. App. 110, 757 P. 2d 988 (1988) ............................................... 19 

In reCross, 
99 Wn. 2d 373, 380, 662 P.i2d 828 (1983) ........................................... 20 

In re Dependency of R.H, 
129 Wn. App. 83, 117 P. 3d 1179 (2005) ............................................. 19 

In re Luscier, 
84 Wn.2d 135, 139, 524 P.2d 906 (1974) ............................................. 11 

In re Penelope B., 
104 Wn.2d 643,709 P.2d 1185 (1985) ................................................. 11 

In re Pers. Restraint ofCarlstad, . 
150 Wn.2d 583, 592 n. 4 80 P.3d 587 (2003) ....................................... 18 

In re the Dependency ofG.A.R. 
137 Wn. App. 1, 150 P.3d 643 (2007): ................................................... 8 

In re the Dependency of JA.F., 
168 Wn. App. 653,278 P.3d 673 (2012) ........................................ 7, 8, 9 

In re the Dependency of JB.Sj, 
122 Wn.2d 131, 856 P.2d 6~4 (1993) ..................................................... 8 

In re the Dependency of JS., 
111 Wn. App. 796, 46 P.3d 273 (2002) ................................................ 12 



J 

In re the Welfare ofS.E., . 

~~1~n8:t:.·2~4to~1~i~~~~~:~~-~~:.~.~~~~~--~~~:.~~~--~-~-~-~~:~~: ......... 11 
I 

In the matter of Detention of if).F.F., 
144 Wn. App. 214, 183 P. jd 302 (2008), affirmed, 172 Wn. 2d 
37, 256 p 3d 357 (2011) ........................................................................ 19 

M W v. Department of Soc. & Health Svcs., 
149 Wn.2d 589, 599, 70 P.3d 954 (2003) ............................................. 12 

Mothershead v. Adams, 
32 Wn. App. 325, 647 P.2d 525 (1982) ................................................ 14 

Nebraska Press Ass 'n v. Stuatt, 
427 u.s. 539. 558-59, 569-70 (1976) ..................................................... 7 

Pimentel v Roundup Co., 
100 Wn.2d 39, 666 P.2d 888 (1983) ..................................................... 14 

Press-Enter Co. v. Superior Court, 
464 U.S. 501,510, 104 S. dt. 819,78 L. Ed. 2d 629 (1984) ..................... 9 

Rufer v. Abbott Labs., 
154 Wn.2d 530, 114 P.3d 1 l82 (2005) ..................................................... 9 

Seattle Times Co. v. Ishikawa, 
97 Wn.2d 30, 640 P.2d 716 (1982) ..................................................... 8, 9 

State v. Bone-Club, 
128 Wn.2d254, 258, 906 P.2d 325 (1995) ............................................. 7 

State v. Duckett, 
141 Wn. App. 797, 804, 113 P .3d 948 (2007) ........................................ 7 

State v. Masangkay, . 
121 Wn. App. 904, 91 P. 3~ 140, 143, rev. granted, 153 Wn. 2d 
1017, 108 P. 3d 1228 (2004) ................................................................. 20 

State v. Waldon, 
148 Wn. App. 952,202 P.3d 325 (2009) ................................................ 9 

I 



Statutes 

RCW 13.34 ............................ 1 .................................................................... 7 

I 

RCW 13.34.020 ..................... !. ................................................................. 12 

RCW 13.34.090 ........................................................................................ 19 

RCW 13.34.115 .......................................................................................... 7 

RCW 13.34.115(1) ...................................................................................... 7 

RCW 13.34.115(2) ...................................................................................... 7 

RCW 13.34.145 ........................................................................................ 12 

RCW 2.28.150 .................................................................................... 19,20 

GR 15 .................................................................................................... 8, 19 

GR 15(c) ...................................................................................................... 8 

GR 15(c)(1) ........................................................................................ passim 

GR 15(c)(2) .................................................................................................. 9 

GR 9 .......................................................................................................... 18 

GR 9(a)(2) ................................................................................................. 18 

JuCR 1.4(a) ............................................................................................... 11 

KCLCR 7(b)(4) ......................................................................................... 19 

KCLGR 15 ................................................................................................ 19 

KCLGR 15(2)(C) ...................................................................................... 19 

KCLGR 15(c) ............................................................................................. 4 



J 

LJuCR 1.4( e )(2) ...................... : .................................................................. 17 

i 

LJuCR 3.12(c)(2)(i) ................ / .................................................................. 19 
! 

RAP 13.4(b)(l) ........................................................................................... 6 

RAP 13.4(b)(2) ........................................................................................... 6 

RAP 13.4(b)(3) ........................................................................................... 6 

RAP 13.4(b)(4) ........................................................................................... 6 

See editorial comments to GR15 and CR 26, 3 Wash. Court Rules 
Ann., at 21 (2"d ed. 2008-09) ................................................................ 14 

Constitutional Provisions 

Const. art. I§ 10 ..................... , .............................................................. 7, 19 



J 

I. INTRODUCTION 

The State of Washihgton, Department of Social and Health 

Services asks this Court to accept review of the June 9, 2014 majority 

decision issued by the Court of Appeals, Division I, which authorized ex 

parte motions to seal and appoint defense experts for parents in juvenile 

dependency and termination of parental rights proceedings. A copy of the 

decision is attached as Appendix A. 

By condoning a system wide application of a criminal rule to 

juvenile dependency and termination of parental rights proceedings rather 

than go through the formal, open rule making process, and by dispensing 

with the notice requirements of GR 15(c)(l) the majority opinion reached 

a result inconsistent with Washington's constitutional mandate that justice 

be administered openly, and it took a step backward in protecting the 

rights of children. 

The majority opinion not only conflicts with decisions of this 

Court and the Court of Appeals, but application of a criminal rule in this 

instance prejudices the constitutional and statutory rights of children and 

impairs the truth finding function of the court. 

TI. ISSUES PRESENTED FOR REVIEW 

Three issues are presented by this Petition for Discretionary 

Review: 



1. The Constitution, established case law, and court rules 

require court proceedings to ~e open and that all parties be given notice of 

motions. Should this Court accept review where the Court of Appeals 

majority opinion conflicts with this established law and permits the 

superior court to exempt certain litigants from these requirements without 

going through a formal, open rule-making process, and without making 

individualized, case specific findings necessary to seal court records? 

2. Should a criminal rule be applied to juvenile dependency 

and termination proceedings that permits the court to appoint defense 

experts for parents ex parte, without consideration of the child's interests 

and after the discovery cutoff date and the deadline to disclose experts has 

passed, thereby causing unnecessary delays for the child and/or a potential 

waste of public funds? 

3. Do existing civil and general rules provide alternative 

mechanisms for appointing experts that ensure parents a fair trial and the 

ability to obtain defense experts without revealing confidences or trial 

strategy, yet still protect the public's right to open proceedings and the 

parties' right to notice of all motions? 

III. STATEMENT OF THE CASE 

M.H.P., now five and 41 half years old, has been in state custody for 
i 

the past four years based on his parents' mental illness, substance abuse, 

2 



history of violence, and resulting neglect. CP 61 0-615. The Department 

filed a petition for termination of parental rights and the court issued a 

case schedule establishing a ~iscovery cutoff and deadline for disclosing 

witnesses in December of 2011. CP 1-10, CP 11-4, 15-16. After these 

deadlines had passed, the parents obtained multiple ex parte orders to 

authorize public funding for defense experts along with ex parte orders to 

seal. CP 59- 105, 180- 194. 1 The first ex parte order was entered more than 

a month after the discovery cutoff and witness disclosure deadline had 

passed; the second was entered two months after the deadlines had passed; 

and a third was entered a full three months after the deadlines had passed. CP 

59- 71, CP 72-105, CP 180-194. The parents did not give notice of their 

motions to the Department or the child's court appointed special advocate 

(CASA); they never advised the Department or CASA of the possibility of 

additional defense witnesses; and they never requested that the court 

extend the discovery deadline or their deadline to disclose witnesses even 

though trial was continued five times - three times at their request for 

more time to correct parental deficiencies or to give their attorneys more 

preparation time. CP 11-14, 47-57, 113-179,445-446, 479-483, CP 508. 

The court never modified the original discovery deadlines or eliminated 

1 See Appendix C for cop~es of pleadings related to these motions, which the 
Department has been able to acces~. Many pleadings remain sealed so the Department 
has no access to CP 62- 105, 137,' 138, 139, 183-184, 187-194, and 472-477 to know 
exactly what was requested or ordered. 
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the obligation to timely disclose defense witnesses. CP 112, 178-179, 445-

446,483. 

On March 15, 2012, Ftfter discovering this ex parte practice, the 

state challenged entry of the orders entered in this case, as well as similar · 

orders in four other cases involving dependency and termination of 

parental rights proceedings. 2 CP 195-286. A motion to vacate the ex parte 

orders was brought before the Superior court criminal judge who entered 

the orders.3 Jd. 

The judge denied the state's motion on April 10, 2012, in a 

memorandum decision. CP 438-443, 496-497. See copy of the court's 

ruling attached as Appendix !B. A month later and five months after the 

discovery cutoff date, the mother's counsel sought and obtained an 

additional ex parte order to seal and appoint a defense expert. CP 464-

477. 

Then, just one business day before the trial, the mother identified 

an expert witness who the court had appointed secretly months earlier who 

had never been iden~ified as a witness to either the state or the child's 

2 These ex parte orders . were discovered inadvertently by the CASA. when 
reviewing the legal file after the Ijarents made a joint motion to continue the trial date. 
CP 312-339 I 

3 It remains unclear why 1 these motions were brought before a criminal judge 
who had no responsibility for juvenile dependency or termination cases. KCLGR 15(c). 
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CASA.4 CP 509-511. Having no time to conduct discovery of that witness, 

and concerned about the impact that another continuance would have on 
·, 

! 

the child, the state, joined by ~he child's CASA, filed a motion to exclude 

the testimony, which the trial court granted. CP 518-560, RP 27-35. 

Following a lengthy trial the court granted the state's petition, and both 

parents have appealed, claiming that exclusion of the mother's witness 

violated their due process rights. See In re Dependency of MHP., No. 

69713-7-1. That appeal has not been resolved, so the child's permanent 

legal status remains in limbo. 

The state sought review of the order that condoned this ex parte 

motion practice. The Court of Appeals granted discretionary review, but 

stayed its review of the other four cases pending resolution of this appeal. 

On June 9, 2014, Court of Appeals Judge Spearman, joined by 

Judge Dwyer, issued a published opinion affirming the ruling below. 

Majority Op. 1-22. Judge Becker dissented, concluding that the majority 

opinion unwisely expands the court's authority to create its own 

procedures outside the rule-making process; it creates a formula for 

unnecessary delay and expeQ.se; it sacrifices openness for administrative 

convenience; it treats these cases as identical to criminal cases, when in 

4 This was actually the se~ond surprise expert witness the mother identified on 
the eve of trial. The first was identified just two weeks before trial, months after the 
court imposed deadline for disclosing witnesses. CP 515-17. 
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fact they are not; and it neglects to consider the interests of the children 

and the state. Dissent Op. 1-7 ·i 
I 

I 

IV. i ARGUMENT 

This case is appropriate for review by this Court under 

RAP 13.4(b)(l) and RAP 13.4(b)(2) because the ruling conflicts with 

decisions of this Court and the Court of Appeals concerning the sealing of 

court records and the mandates of formal rule-making. The issues 

presented are also appropriate for review under RAP 13 .4(b )(3) because 

they raise significant questions of law under Washington's Constitution 

requiring that justice be administered openly and without unnecessary 

delay. Finally, review is appropriate under RAP 13.4(b)(4) because there 

is substantial public interest in the question of whether a criminal rule 

governing appointment of indigent defense experts should be applied to 

appointment of experts for parents in dependency and termination cases, 

which are civil cases, and which concern our most vulnerable citizens, 

who have independent statutbry and constitutional rights not necessarily 

aligned with their parents. 

A. The Court's Approval Of Routine Sealing Of Court 
Proceedings Without Individualized Determinations Conflicts 
With Decisions Of Ttis Court And The Court Of Appeals. 

! 

Washington's Constitution mandates that "[j]ustice in all cases 

I 

shall be administered openly,i and without unnecessary delay." Const. art. 
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I § 10. This provision is mandatory. State v. Duckett, 141 Wn. App. 797, 

804, 173 P.3d 948 (2007) (citation omitted). It assures fair trials and 

fosters "understanding and trust in the judicial system" by giving "judges 

the check of public scrutiny." Id. at 803. Because our courts are 

presumptively open, the party seeking to restrict access bears the burden 

of justifying an infringement on the public's right of access, and 

restrictions on access are to be granted only in rare circumstances. 

Nebraska Press Ass 'n v. Stuart, 427 U.S. 539. 558-59, 569-70 (1976); 

State v. Bone-Club, 128 Wn.2d 254, 258, 906 P.2d 325 (1995). 

In addition to the constitutional requirement that civil judicial 

proceedings be conducted in open court, the legislature has mandated that 

proceedings involving dependent children not be conducted in secrecy. 

Specifically, RCW 13.34.115 requires that all hearings under chapter 

13.34 RCW shall be public. RCW 13.34.115(1); In re the Dependency of 

JA.F., 168 Wn. App. 653, 278 P.3d 673 (2012) (fmding it 

unconstitutional for the court to close a termination of parental rights 

proceeding for the testimony of one witness). Among other findings 

required to close any court proceeding, the court hearing a juvenile 

dependency or termination p~oceeding must find closure to be in the best 

interest of the child before ordering the hearing closed to the public. RCW 

13.34.115(2). 

7 
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The Court of Appeals majority opmwn condones a system in 

which approving defense exp~rts and expending public funds is conducted 

not only through secret procJedings to which the public is not permitted, 

but through secret proceedings in which even the other parties to the case 

are denied notice and an opportunity to be heard. No legal justification 

exists for such secrecy. 

It is well-established that GR 15 governs the sealing of juvenile 

dependency and termination court records. 5 

In relevant part, GR 15(c) provides as follows: 

(1) In a civil case, the court or any party may request a hearing to 
seal or redact the court records. In a criminal case or juvenile 
proceeding, the court, any party, or any interested person may 
request a hearing to seal or redact the court records. Reasonable 
notice of a hearing to seal must be given to all parties in the case ... 

GR15(c)(l) (emphasis added) 

It is equally well-established that before the court approves sealing 

an order, it must first weigh the five factors established by Allied Daily 

Newspapers, 121 Wn.2d 205, 848 P.2d 1258 (1993) and Seattle Times Co. 

v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982), and it must enter written 

fmdings establishing that sealing or redacting is justified by identified, 

5 I 
In re the Dependency ofV.B.S., 122 Wn.2d 131, 856 P.2d 694 (1993); In re the 

Dependency of J.A.F., 168 Wn. AW>. 653, 278 P.3d 673 (2012); In re the Dependency of 
G.A.R. 137 Wn. App. 1, 150 P.3d 6~3 (2007) 

8 



compelling privacy or safety concerns which outweigh the public interest. 

GR 15(c)(2), State v. Waldon, ,148 Wn. App. 952, 202 P.3d 325 (2009). 

' 

Tbis Court made the r~quirement of notice for motions to seal and 

individualized fmdings abundantly clear in Rufer v. Abbott Labs., 154 Wn.2d 

530, 114 P.3d 1182 (2005), and in Dreiling v. Jain, 151 Wn.2d 900, 93 P.3d 

861 (2004). In these cases, the Court clarified that documents in a court file 

may be sealed only if: (1) the proponent of sealing shows a need for sealing; 

(2) opponents of sealing are given an opportunity to object; (3) sealing is the 

least restrictive means available to protect the interests at stake and will be 

effective; (4) the court weighs the competing interests, considers alternative 

methods, and makes fmdings; and (5) the order is no broader in application 

or duration than necessary. Ruhr. 154 Wn.2d at 543-44 & n. 7 (citing Seattle 
! 

Times Co. v. Ishikawa)( emp~asis added). In addition to considering these 
' 

factors on the record, the courtl must enter specific fmdings, individual to the 

case to justifY its closure order; Press-Enter Co. v. Superior Court, 464 U.S. 

501, 510, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984); In re the Dependency of 

JA.F, 168 Wn. App. 653, 278 P.3d 673 (2012). 

Despite the fact that none of the orders sealing court records below 

contained any of these required individualized findings, or a fmding that it 

was in the child's best interest,~ and there was no record to determine whether 

the Superior Court ever considered these factors before ordering the records 

9 



J 

sealed, the majority opinion accepted as sufficient the post hoc assurance 

contained in the Superior Cot's memorandum decision written after the 

majority of records were ordeed sealed.6 Majority Op. 18-19. However, as 

Judge Becker notes in her diss~nt: 

The majority glides over this failing with the rationalization 
that the memorandum opinion we are reviewing reflects due 
consideration of the factors in Seattle Times Co. v. Ishikawa, 
97 Wn.2d 30, 640 P.2d 716 (1982). The memorandum 
opinion does not cure the defect. It was written months after 
sealing the orders. It does not mention the Ishikawa factors 
and does not reflect a case-specific analysis. The purpose of 
the memorandum opinion is to defend the existence of a 
streamlined process that categorically excludes these ex parte 
applications from the constitutional presumption for open 
courts. Dissent Op. at 4. 

Judge Becker also correctly observes that the chosen system of King 

' 

County might be easier to acmltinister and more convenient for parents, "but 

it sacrifices openness, a value that has a higher priority." Id. The conflict 

between the well established laws of this Court, other Court of Appeals 

decisions, and the majority opinion below justifies review by this Court. 
I . 

B. By Condoning A~plication Of A Criminal Rule And 
Inaccurately BalanJng The Interests Involved, The Majority 
Opinion Ignores Important Differences Between Criminal 

6 The majority opinion references the "record" to support its conclusion that the 
court below engaged in the individualized case-specific inquiry required to seal records, 
but in fact there is no record other than the written orders themselves because the orders 
appointing experts and sealing reco~s was do. ne in chambers without any recording; and 
the memorandum opinion approv· g this practice was issued without oral argument. 
Majority Op. at 16, 16 n.9, and 18. e majority opinion also cannot justify the last order 
sealing records that was entered a1er the memorandum opinion was issued, which like 
the others, contains none of the req ired findings necessary to seal. See Orders entered in 
May 2012 attached in Appendix C. 
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Cases And Juvenile Dependencyffermination Cases And It 
Fails To Protect The Child, Whose Interests Take Priority And 
Are Most At Stake. 

It is well-established that juvenile dependency, termination, and 

guardianship cases are civil cases, governed by the civil rules not criminal 

rules. 7 In justifying its application of a criminal rule to the appointment of 

defense experts, the trial court found the interests of parents in juvenile 

dependency and termination . cases to be "identical" to the interests of 

defendants in criminal cases. Appendix B at 5. The majority opinion 

agreed, finding that any differences between these cases and criminal 

cases "have little bearing on the issues presented." Majority Op. at 21. 

This conclusion igno~es the most significant difference between 

juvenile dependency/termination cases and criminal proceedings - the 

child whose interests are paramount. As aptly noted by Judge Becker: 

The need for a secret process in dependency and termination cases 
is not identical to the ,need in criminal cases. In a criminal case, 
the defendant holds b~th the right to speedy trial and the right to 
present a defense. Tll,e defendant can decide for himself without 
affecting the rights of another person whether it is worth giving up 
his right to a speedy trial for the extra time it takes to consult 
experts. But here, t~e child is a party. The child's interest in 
bringing dependency ' status to an end may conflict with the 
parent's desire to consult more experts. Any time a judge is asked 
to make a decision th t will potentially prolong the proceedings, 
the child's advocates ust be notified and given the opportunity to 
be heard. Dissenting p. at 5. 

7 JuCR 1.4(a); In re Penel pe B., 104 Wn.2d 643, 709 P.2d 1185 (1985); In re 
Luscier, 84 Wn.2d 135, 139, 524 

1 

?d 906 (1974); In re the Welfare of S.E., 63 Wn. 
App. 244,249,820 P.2d 47, review (Jenied, 118 Wn.2d. 1017, 827 P.2d 1012 (1991) 

11 



The failure of the majority opinion to consider the child's interests 

in categorically applying a }riminal rule is evident in its analysis. In 

concluding that the notice requirements of GR 15(c)(l) unduly infringe on 

the parents' due process rights, the majority conducted a three part 

balancing test considering: (1) the private interests affected; (2) the risk of 

error created; and (3) the cofntervailing governmental interest. Majority 

Op. at 7-12. However, in considering the private interests at stake, the 

majority opinion spent four pages detailing the interests of the parents, 

never once mentioning the child's interests. Majority Op. 7-12. Instead, 

the majority combined its ?iscussion of the child's interest with its 

discussion of the governmental interests and glossed over established law 

dictating that the child has a right to speedy resolution and a permanent 

home early in the process, anp that when a child's rights conflict with his 

parents, the child's rights prevail. 8 

The facts of this case vividly illustrate the failure of King County's 

system to protect the child's interests. At this point M.H.P. has been out of 

his parents' home for more than four years, which is four times the length 

of time contemplated by sta~te for children to obtain permanent homes. 

RCW 13.34.145. 

8 I 
RCW 13.34.020; MW. vi Department of Soc. & Health Svcs., 149 Wn.2d 589, 

599, 70 P.3d 954 (2003); In re theiDependency of J.S., Ill Wn. App. 796, 46 P.3d 273 
(2002). : 

12 
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Instead of evaluating the child as a party with separate and 

paramount interests worthy of protection, the majority opinion presumes 

that parents are the only party with rights at issue, it presumes that the 

child's interests are aligned with the parents, and by condoning a system 

of appointing experts for parents in secret it eliminates any consideration 

of the interests of the one party whose rights are paramount to all others. 9 

As Judge Becker noted in her dissent, the secret ex parte motion practice 

condoned by the majority "takes a step backward" in protecting children 

from lingering in the foster care system and is a "formula for unnecessary 

delay and expense, as the facts of this case illustrate." Dissent Op. at 2. 

The majority opinion also incorrectly concludes that the risk of 

error would increase if notjce was required because providing notice 

would likely chill the parents' use of experts, which would limit the 

relevant information available to the court and risk an ill-informed 

decision regarding parental fitness. Majority Op. at 12. First, contrary to 

the majority opinion, providing notice to the other parties of the motion to 

appoint defense experts and seal the record does not make that expert 

"available for questioning by the state." Majority Op. at 11. The law is 

clear that by identifying a witness as a "consulting witness" defense 

9 King County's system 1 would even allow a parent to request an expert 
evaluation of the child, or an observation of the parent and child together, without the 
CASA or the Department being inf¢rmed or able to provide the court any input as to how 
that might negatively affect the child. CP 465-477 

13 



attorneys automatically shield the opinions of that witness and prevent the 

other parties from either deposing or interviewing that witness, unless and 
I 

until the attorney decides to ~all that person as a witness. Mothershead v. 

Adams, 32 Wn. App. 325, 64t P.2d 525 (1982); Pimentel v Roundup Co., 

100 Wn.2d 39, 666 P.2d 888 (1983). The state concedes it need not even 

be given the name of the expert requested, so parents can keep the identity 

of the expert appointed confifential if they wish. Parents can also ask the. 

court prospectively to redact or seal those portions of the motion or 

declaration supporting the request to the extent those documents reveal 

attorney/client confidences, or work product. See editorial comments to 

GR15 and CR 26, 3 Wash. Court Rules Ann., at 21 (2nd ed. 2008-09). 

Thus, contrary to the maj+ty opinion, this is not an aU-or-nothing 

proposition in which the entire defense request and motion to seal is either 

done in secret or everything is revealed. Foil owing existing general and 

civil rules will not chill parents' requests for experts. 

The second reason the majority opinion's risk of error analysis is 

mistaken is because it wrongly concludes that the amount of redaction 

necessary would make any notice given to the state meaningless. Majority 

Op. at 11. This conclusion ignores the case specific dialogue that would 

ensue to protect the interests of all parties, most especially the child's. As 

Judge Becker pointed out, i( the state and CASA were notified of a 

I 

14 



hearing to consider a motion by the parent for public funds, the state could 

have informed the court about the case schedule which would have caused 

"the court to ask some questions, and enter case-specific findings." Judge 

I 

Becker quite correctly observtd: 

Notice to adverse parties is not only meaningful, it is essential 
because without it, the court is making a decision based on one­
sided information. Dissent Op. at 3. 

In contrasting dependency and termination cases to criminal cases, 

Judge Becker also correctly noted that in dependency and termination 

cases, parents typically have already received professional services, and a 

judge asked to authorize more public funds needs objective information 

about the nature and adequacr of services already provided, which he/she 

will not receive through a secret ex parte proceeding. Dissent Op. at 6. 

The third reason the majority opinion's risk of error analysis is 

mistaken is because it ignores the inextricable link between the secretive 

process for appointing expert$, the discovery violations this secret process 

engenders, and the harm it does to the truth finding function of the court. 

This case is not unique in that every single order appointing defense 

experts was entered after the discovery cutoff and deadline for disclosing 

witnesses. 

This case shows that the court's secretive and late appointment of 

the defense witness presentetl the state and the CASA with a Hobson's 

15 



choice between proceeding to trial as scheduled, unprepared to cross 

examine the parent's expert, or delaying the trial to complete discovery. If 

the state proceeded to trial ~11-prepared to cross examine the surprise 

witness, it risked the co~ placing undue weight on that witness' 

testimony and possibly sendi9g the child home to a dangerous situation. If · 

the state requested a continuance to conduct the discovery, it risked the 

child being subjected to an op-going parental relationship that is harmful 

! 
and a delay in the child obtaining a permanent home. And, as this case 

also demonstrates, if the state chose the third option of moving to exclude 

the surprise defense witness not identified until the eve of trial, it risks a 

waste of public funds and a Pfl"ental claim on appeal that their due process 
I 

rights were violated by exclu1ing their witness. 10 

By misunderstandin~ the state's position m this appeal, the 

majority opinion also failed to correctly identify and balance the 

governmental interests involived. Contrary to the majority opinion, the 

state does not contest the ex! parte process because it forces the state to 

"depose and otherwise prep~e to address testimony offered by experts 

I 

10 The positions taken by ihe parents in this case demonstrates that if the parents 
prevail in these appeals, parents' ~omeys will be given a strong incentive to wait until 
the discovery deadlines pass befi~r requesting experts, then wait until shortly before trial 
to disclose those witnesses, know· g the result will be a continuance, which only benefits 
them by delaying any order c iling or terminating parental rights. The process 
approved by the majority opinion !early protects parental interests, but it does so at the 
expense of the child's interests. 1 
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even though they had no sa~ in whether the experts were appointed." 

Majority Op. at 13. The state ;fully accepts its responsibility to depose and 
i . 

prepare for the testimony of 1efense experts - it simply requests that it b~ 

allowed to conduct that discovery within the time lines set forth in the 

court imposed case schedule, and it opposes the imposition or expectation 

that it conduct discovery on the eve of trial. The state simply expects, like 

any party, that court rules regarding closed proceedings and timely 

disclosure of witnesses willl be followed. LJuCR 1.4(e)(2)(formerly 

LJuCR 4.4(c)), GR 15(c)(l). 

The state has an inte~est in protecting the public's right to open 

proceedings and the orderlt administration of justice. The majority 
! 

opinion allowing experts to i be appointed in secret, without regard to 

discovery deadlines, is not fruy unfair and unnecessarily costly, but it 

I 

risks the court making an ill-itnformed decision about parental fitness. The 
! 

! 

majority opinion acknowledgbd that parents receive ineffective assistance 

of counsel if their attorneys ~ave not had the opportunity to interview the 

state's witnesses. Majority Op. at 8. Surely, the state and the child's 

CASA are entitled to no less t their representation. 

C. The Majority Opinifn Condones The Creation Of A System­
Wide Secretive Mtion Practice Without Engaging In A 
Formal Rule Maki g Process That Allows All Interested 
Parties To Participa e. 

! 
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By affirming the application of a criminal rule and the 

implementation of a system-ride secret motion practice that dispenses 

I 

with any notice of the motiofs to the other parties, the majority opinion 

also dispensed with the fortnal open rule-making process that would 

consider the interests of all parties. As Judge Becker noted in her dissent: 

The rule-making pr~cess makes it possible for all persons 
potentially affected 'to participate and have their interests 
considered. Because 1 King County Superior Court implemented 
the secret motion pr~ctice informally at the request of indigent 
parents without inv· ing public comment, only the parents' 
interests were consid red. The interests of the children and the 
state were not. Dissent Op. at 6. 

This practice violates! GR 9· which is intended to assure that the 
I 

court's rules promote justice ~y ensuring a fair process and one in which 
I 

"All interested persons and froups receive notice and an opportunity to 

express views regarding p~posed rules." GR 9(a)(2). The majority 

I 

opinion approved the creatiop of a new court rule by judicial fiat, which 

not only violates rule-makiig requirements but is disapproved by this 

Court. In re Pers. Restraint rcarlstad, ISO Wn.2d 583, 592 n. 4 80 P.3d 

I 

587 (2003). Indeed, despite • the state warning the trial court about the 

possibility of surprise witnes~es that this ex parte practice encourages, the 

ruling in this case led to a dpfense expert, authorized in secret, who was 

not timely disclosed and was 1excluded from testifying, resulting in a waste 
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of public fundsY As observed by the dissent, " ... where secrecy sets in, 

scandal follows." Dissent Op. at 3-4. The waste of public funds in this 
I 

' case would not have happene~ if there had been notice to the other parties 

as required by GR 15. !d. 

The majority opinion. attempts to rely on RCW 2.28.150, which 

permits a court to adopt "any suitable process" if the course of proceeding 

"is not specifically pointed out by statute." Majority at 21, n. 11. But, the 

appropriate course of proceeding lli already provided for in GR 15; the 

dependency statutes; and in the civil rules governing motions. See Dissent 

Op. at 6, RCW 13.34.090; CR 5; KCLCR 7(b)(4); LJuCR 3.12(c)(2)(i); In 

re Dependency of R.H, 129 \Vn. App. 83, 117 P. 3d 1179 (2005). 

No published case has: approved RCW 2.28.150 to create a system-

wide method of handling motions outside the formal rule making process. 

To the contrary, this Court has strictly construed application of that statute 

11 The majority glosses ov~r the absence of formal rule making that occurred by 
noting in a footnote that King Cminty's local rule of general application was amended 
during the pendency of this appeal ~d the majority concludes that it essentially codified 
the ex parte practice used here. ~ajority Op. at 18, n. 10. But the amendments to 
KCLGR 15 that went into effectfn September of 2013 did not create a rule for the 
appointment of experts in juveni e dependency and termination cases, they simply 
referred to a "published protocol" at had yet to be developed or written when the rules 
were published for comment and s sequently went into effect. See KCLGR 15(2)(C). At 
no time has that "protocol" been pen for public comment. Even if it were considered 
properly adopted as a local rule,~ "protocol" plainly violates GR 15(c)(1), and article 
1, § 10 in so far as it presumes total closure of every proceeding related to the sealing of 
court records in these cases, and iS: therefore unconstitutional and void. In the matter of 
Detention of D. F. F., 144 Wn. App. 214, 183 P. 3d 302 (2008), affirmed, 172 Wn. 2d 37, 
256 P 3d 357 (2011)(a local rule co~taining a presumption of closure in every proceeding 
is unconstitutionally broad); Hessldr Constr. Co. v. Looney, 52 Wn. App. 110, 757 P. 2d 
988 (1988)(a local rule inconsistent1 with the state rules is void). 
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where liberty interests are inv~lved. In reCross, 99 Wn. 2d 373, 380, 662 

P. 2d 828 (1983). Other Couf of Appeals decisions have held that resort 
i 
I 

to RCW 2.28.150 is not apptopriate if alternatives exist that accomplish 

the same goal. State v. Masaflgkay, 121 Wn. App. 904, 91 P. 3d 140, 143, 

rev. granted, 153 Wn. 2d 101 y, 108 P. 3d 1228 (2004). 

There are multiple alternatives to the secret process approved by 

the majority opinion. As discussed above, redaction of confidential 

attorney/client communication, work product, and the name of the 

consulting expert appointed, is one alternative. Another alternative not 

mentioned by the majority opinion but acknowledged in the memorandum 

opinion of the trial court below, is that King County could choose to 

appoint experts through an administrative process as other counties do that 

does not involve the court an~ does not involve sealing court proceedings. 

Appendix B at 2 n.2. 

V. CONCLUSION 

The majority opinipn below conflicts with Washington's 

Constitution, and with multi~le decisions by this Court and the Court of 
i 

Appeals governing the sealinf of court records, the creation of court rules, 
I 

and the protection ofWashin~on's youngest and most vulnerable citizens. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES, 
M.H.P., a Minor, 

Petitioners, 

v. 

PAUL PARVIN and 
LESLIE BRAMLETI, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 68772-7-1 

DIVISION ONE 

PUBLISHED OPINION 

FILED: June 9. 2014 

SPEARMAN, C.J.- In terminatibn of parental rights cases, indigent parents 

represented by appointed counsel must petition the government for public 

funding for expert witnesses and other services necessary in the course of their 

defense. In King County Superior Court, parents may move the court ex parte for 

such funding, as well as for orders to seal the moving documents. The 

Department of Social and Health Services (the State) asserts that this ex parte 

motion practice improperly denies the other parties notice and opportunity to be 

heard on the motions. The State contends that this practice violates GR 15, 

which generally governs the sealing of court records. The State also contends 
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that this practice violates the right of t~e public to open court proceedings and 

improperly applies a criminal court rul~, CrR 3.1 (f), to civil cases. 

We conclude that the notice requirements of GR 15(c)(1) do not 

adequately safeguard the due process guarantees of indigent parents involved in 

termination proceedings seeking public funding for expert and other services. 

Accordingly, we hold that motions for such services, including motions to seal the 

moving papers, are exempt from the notice requirements of the rule. We further 

hold that the trial court's orders to seal records in this case meet the standard set 

forth in Dreiling v. Jain, 151 Wn.2d 9qO, 93 P.3d 861 (2004), which adopts the 

I 

well-established analytical approach ~nnounced in Seattle Times v. Ishikawa, 97 

Wn.2d 30, 640 P.2d 716 (1982). Lastly, we hold that the trial court was within its 

discretion to adopt the CrR 3.1 (f) ex parte motion procedure as the proper 

method for the parents to seek public
1

funding for expert services and orders to 

seal because no other statute or enforceable court rule prescribed the mode of 

proceeding. We affirm the ruling of the trial court. 

fACTS 

Paul Parvin and Leslie Bramlett are the parents of M.H.P. At the time of 

trial, four-year-old M.H.P. had already been found dependent and removed from 

his parents, based on their mental illness, substance abuse, history of violence, 

2 
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and resulting neglect of the child. Thei State filed a petition for termination of 

Parvin and Bramlett's parental rights <>n August 31, 2011. 

The court issued a case sched~le in the termination proceeding, which 

established the deadline for·the exchange of witness lists and a di_scovery cutoff 

in December 2011. After all discovery deadlines had passed, the parents brought 

multiple ex parte motions for public funding for expert defense services and 

orders to seal the moving papers.1 The parents never advised the court of the 

applicable discovery deadlines or requested that they be extended. The record 

does not disclose whether the judge who heard the ex parte motions and entered 

the orders to seal was aware of the discovery deadlines in the case. 

Neither of the other parties to the matter, the State and the child's Court 

Appointed Special Advocate (CASA), was provided notice of these motions or 

given the opportunity to be heard in opposition. The ex parte orders were only 

discovered by the CASA when reviewing the legal file after the parents made a 

joint motion to continue the trial date. 

On March 15, 2012, the State ~hallenged the ex parte orders in this case, 

along with similar orders in four other cases involving juvenile dependency and 

termination of parental rights. The State brought a motion to vacate the ex parte 

1 The first was brought on January 11, 2012, more than one month after the discovery 
cutoff and witness disclosure deadline had PCISSed, when counsel for the mother sought and 
obtained an ex parte order for expert services and an ex parte order to seal. The second was 
brought on February 2, 2012, two months aft~r the discovery cutoff and witness disclosure 
deadline had passed, when counsel for the f~ther brought an ex parte motion to appoint a 
defense expert. The third request was broug* on March 10, 2012, a full three months after the 
discovery cutoff and witness disclosure deadl,ne, when counsel for the mother again sought and 
obtained an ex parte order for expert services and an ex parte order to seal. 
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orders on the basis of GR 15. The State also requested identification of other 

cases in which this ex parte motion practice had occurred so that relief could be 

sought. The State's motion was denied in a memorandum opinion on April 10, 

2012, as was its subsequent requests for clarification and entry of an order 

containing findings of fact and conclusions of law. 

In May 2012, after the trial court's ruling, the mother sought additional ex 

parte orders appointing another expert and sealing the documents supporting her 

motion. As before, neither the State nor the child's CASA was provided notice of 

these motions. 

On August 14, 2012, two weekls before trial, the mother's counsel served 

the State with a witness list that, for the first time, identified Dr. Makiko Guji as an 

expert witness for the mother. The mother asserted that Dr. Guji had treated her 

for the past year, and would testify that she had made good progress in mental 

health treatment and that her medications controlled her symptoms. No 

information verifying Dr. Guji's expected testimony was provided to the State at 

that time. 

On Friday, August 24, 2012, just one business day before trial was set to 

start, a second previously undisclosed defense expert was identified when 

counsel for the mother sent the State an evaluation by Dr. Carmela Washington­

Harvey. This was the first time the State learned that Dr. Washington-Harvey had 

evaluated the mother and would be called as an expert witness. 

4 
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The State filed a motion, joine~ by the CASA, to exclude the testimony of 

Dr. Guji and Dr. Washington-Harvey. The trial judge granted the motion. In his 

ruling, the judge explained that, although the defense had the right to seek expert 

funding ex parte, it still had an obligation to timely disclose the experts when it 

became clear they would testify. 

The State seeks review of the order denying its motion to vacate the ex 

parte orders, as well as the order denying the State's motion for clarification and 

entry of findings of fact. 2 

DISt;USSION 

The issue in this case is wheth~r indigent parents involved in termination 

proceedings may move the court ex parte for orders authorizing the expenditure . ' 

of public funding to obtain the assistance of experts and to seal documents 

regarding those motions without notice to other parties. 

GR 15 generally ·governs the procedure for sealing court records. King 

County has adopted Local General Rule (LGR) 15 which provides further 

guidance in civil cases. 3 Under CrR 3.1 (f), attorneys representing indigent 

criminal defendants may move the court ex parte to obtain expert or other 

services necessary to the defense, along with orders to seal the moving papers; 

z The judge deciding the State's motions challenging the ex pat1e motion practice is 
different from the judge hearing the trial. None of the trial judge's rulings are before us in this 
appeal. 

3 Our Supreme Court held the rule to be inapplicable to criminal cases in State v. 
McEnroe, 174 Wn.2d 795, 802-03, 279 P.3d 861 (2012). 
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these ex parte motions are exempt from the notice requirements of GR 15. GR 

15(c)(1):4 

King County has adopted the ex parte motion practice outlined at CrR 

3.1 (f) as a means for attorneys of indigent parents to obtain expert services and 

orders to seal the moving papers in dependency and termination cases. The 

State asserts that this practice is improper because it: (1) unfairly denies the 

other parties notice and opportunity to be heard under GR 15. (2) violates the 

public's right to open proceedings, and (3) improperly applies criminal rules to 

civil cases. The parents do not dispute that the ex parte motion practice at issue 

in this case does not comply with GR .15. They argue however, that application of 

4 GR 15(c)(1) provides: 

(c) Sealing or Redacting Court Records. 
(1) In a civil case, the court or arw party may request a hearing to seal or 

redact the court records. In a criminal case or juvenile proceedings, the court. 
a party, or any interested person rna~ request a heari.ng to seal or redact the 
court records. Reasonable notice of ~ hearing to seal must be given to all 
parties in the case. In a criminal cas~. reasonable notice of a hearing to seal 
or redact must also be given to the viptim, if ascertainable, and the person or 
agency having probationary, custodi~l. community placement, or community 

· supervision over the affected adult on juvenile. No such notice is required for 
motions to seal documents entered pursuant to CrR 3.1 (f) or CrRLJ 3.1 (f). 

CrR 3.1(f)(1)(2) provide: 

(f) Services Other Than a Lawyer. 
(1) A lawyer for a defendant who is financially unable to obtain 

investigative, expert or other services necessary to an adequate defense 
in the case may request them by a motion to the court. 

(2} Upon finding the services are necessary and that the defendant is 
financially unable to obtain them, the court, or a person or agency to 
which the administration of the program may have been delegated by 
local court rule, shall authorize the ~rvices. The motion may be made ex 
parte and, upon a showing of good cause, the moving papers may be 
ordered sealed by the court and shall remain sealed until further order of 
the court. The court, in the interest of justice and on a finding that timely 
procurement of necessary services qould not await prior authorization, 
shall ratify such services after they have been obtained. 
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the rule to the motions at issue impinQes on their due process rights to effective 

assistance of counsel and a fair trial. lhey contend that providing notice to the 

State of experts with whom they intend to consult, in advance of a determination 

to call the expert as a witness, compromises their ability to prepare for trial and 

causes them to be treated differently than parents with the means to obtain those 

services without public assistance. For the reasons set forth below, we agree 

with the parents. 

I. 

Resolution of this case requires interpretation of a court rule, which we 

review de novo. State v. McEnroe, 174 Wn.2d at 800. 

In determining the precise nature of due process rights to which parents in 

termination proceedings are entitled and whether GR 15(c)(1) unduly infringes 

upon those rights, we balance: (1) the private interest affected by the proceeding, 

(2) the risk of error created by the State's chosen procedure, and (3) the 

countervailing governmental interest which militates against the use of the 

challenged procedure. In re Welfare Qf S.E., 63 Wn. App. 244, 249-50, 820 P.2d 

47 (1991). 

We first consider the private interest affected by the termination 

proceeding. Here, it is indisputable that the interest of the parents is great. It is 

well-established that parents have a fundamental liberty interest in the custody 

and care of their children, protected by the due process requirements of the 

Fourteenth Amendment and article !,·seCtion 3 of the Washington State 
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Constitution. Prince v. Massachusett§, 321 U.S. 158, 166, 64 S.Ct. 438, 88 LEd. 

645 (1944); Skinner v. State of Okla .• ex rei. Williamson, 316 U.S. 535, 541, 62 

S.Ct. 1110,86 L.Ed.2d 1655 (1942), Qverruled in part on other grounds in 

Edelman v. Jordan, 415 U.S. 651, 652, 94 S.Ct. 1347, 39 L.Ed.2d 662 (1974); In 

re Dependency of J.B.S., 123 Wn.2d 1, 12, 863 P.2d 1344 (1993); In re Luscier, 

84 Wn.2d 135, 139, 524 P.2d 906 (1974). In termination cases, this liberty 

interest gives rise to the full panoply of due process safeguards. In re Grove, 127 · 

Wn.2d 221, 232, 897 P.2d 1252 (1995); In re Luscier, 84 Wn.2d at 137, 

abrogated in part by Lassiter v. Dep't of Soc. Servs. of Durham Countv. N.C., 

452 U.S. 18, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981). These safeguards include 

the right to a fair trial and the right to effective legal assistance. RCW 10.1 01.005; 

In re Welfare of J.M., 130 Wn. App. 912, 922, 125 P.3d 245 (2005); In re Luscier, 

84 Wn.2d at 139.5 

Attorneys representing parents, in termination proceedings are charged 

with responding to allegations of parental deficiencies and refuting testimony 

from lay and expert witnesses. Counsel is ineffective if he or she has not had the 

opportunity to interview the State's witnesses, or had the opportunity to obtain 

independent evaluations to rebut those obtained by the State. In re Dependency 

ofV.R.R., 134 Wn. App. 573, 585-86, 141 P.3d 85 (2006). 

5 In re Luscier's Welfare was decided on state and federal constitutional grounds. Insofar 
as it interpreted a right to counsel stemming from the federal constitution, the decision was 
overruled by Lassiter. 
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The State contends that parents' interest in effective legal assistance, and 

thus, a fair trial, is not implicated by the GR 15(c)(1) notice requirement. 

Specifically, the State claims that defense requests for public funding for expert 

services are not inherently confidential; therefore, any disclosure of such 

requests incidental to notice under GR 15(c)(1) does not prejudice the parents' 

rights. The State cites State v. Mendez, 157 Wn. App. 565, 238 P.3d 517 (2010); 

In re Pers. Restraint of Gentry, 137 Wn.2d 378, 389, 972 P.2d 1250 (1999); and 

the Public Records Act, RCW 42.56.904. This authority is distinguishable and 

therefore unpersuasive. 

In Mendez, 157 Wn. App. at 565, we held that attorney billing records did 

not warrant post-trial sealing to protect the defendant's right to a fair trial. Our 

Supreme Court reached a similar conclusion in In re Gentry, 137 Wn.2d at 378, 

in which it considered the validity of post-trial orders to unseal documents related 

to motions for public funding for investigative services. In each case, the 

appellate court affirmed the trial court's ruling that the defendant presented 

insufficiently compelling circumstances to warrant continued sealing of court 

records. Mendez, 157 Wn. App. at 565; In re Gentry, 137 Wn.2d at 378. Both 

cases are distinguishable because, in each case, the defense motions to 

continue sealing the records were brought after the defendants had been tried 

and convicted. Mendez, 157 Wn. App. at 586; Gentry, 137 Wn.2d at 389-90. The 

holding in each case rests on the fact that the defendant no longer had any 

interest in a fair trial to weigh against the public's right to open proceedings. Ibid. 

9 



No. 68772-7-1/10 

In contrast, here the defense motions to seal were brought during the course of 

trial when the parents' right to a fair trial was still very much alive.6 

The State's reliance on the Public Records Act is also misplaced. The 

provision cited calls for public disclosure of attorney invoices, redacted as may 

be necessary to protect work product. RCW 42.56.904. In considering this 

authority, we cannot overlook the inherent differences between attorney invoices 

and motions for public funding of expert services. Once redacted of work product, 

attorney invoices are merely accounting documents, unrelated to any issue to be 

determined at trial. In contrast, motions for public funding for expert witnesses 

and the supporting documentation will almost certainly contain confidential 

communications, work product, and clues about trial strategy. The State 

suggests that this problem can be mitigated by filing of the motions under seal, 

while still providing notice and opportunity to all parties. In its opening brief, the 

State notes: 

nothing in GR 15 prevents [parents] from filing their motions for 
expert expenses, with notice to all parties but without attorney-client 
and/or work product information, and asking the court prospectively 
to permit the filing of a deClaration under seal or that redacts those 
portions containing mental impressions, theories, opinions, or legal 
advice ... The court could then conduct an in-camera review of the 
particular pleading at issue and redact those portions that would 
otherwise reveal attorney-client confidences or work product, 
leaving the rest of the pleading unsealed. This would give all parties 

6 Mendez and Gentry also involved different types of records (attorney billing and motions 
for public funding for investigative services) than those present here. Neither type of document 
implicates the rights to counsel and fair trial at issue in this case. As discussed infra_, attorney 
billing invoices are merely accounting docum~nts, unrelated to any issue to be determined at trial. 
Requests for funding for investigative services are much more generalized and vague than 
requests for expert services. 
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the requisite notice of the moti1n ... so they would have the 
opportunity provided in GR 15 . o object. 

Brief of Appellant (App. Br.) at 23-24. However, assuming that the motions were 

sufficiently redacted to protect confidential.information and work product, it is 

difficult to imagine, and the State offers no suggestion, what meaningful notice 

the opposing parties would be entitled to under GR 15(c)(1). As the trial court 

noted in its order, "the only notice the indigent parent could provide would be that 

the parent is seeking the sealing of a motion, declaration and order without 

disclosing the nature of the motion ott)er than, perhaps, that it concerns services 

for an indigent parent other than counsel; such notice is meaningless since the 

only objection the government could make is a general objection." Memorandum 

Opinion at 5. 

Additionally, revelation of the names or expertise of potential experts 

would be prejudicial to parents because, once potential experts are identified, 

they are available for questioning by the State. Thus, disclosure of such 

information would provide a considerable tactical advantage to the State, which 

would not exist in cases involving parents with means, who need neither petition 

the court to obtain expert services, nor disclose the identity of an expert witness 

until they decide the expert will testify at trial. 

In this case, strict adherence to the GR 15(c)(1) notice requirement would 

present defense counsel with a choice between, on the one hand, competently 

and diligently seeking independent expert services while risking disclosure of 

confidential information and, on the other hand, forgoing their duty to obtain 
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independent evaluations in order to protect confidences and trial strategy. This 

choice limits counsel's ability to be an effective advocate and impinges the 

parents' right to counsel. 

Next, we consider the risk of error created by enforcement of the GR 

15(c){1) notice requirement. The State argues that notice and opportunity to 

object would actually improve the trial court's ability as fact finder. We disagree. 

As discussed above, a notice requirement would likely chill defense use of 

experts, at least in cases where the value of the expert was outweighed by the 

tactical advantage of maintaining con~dentiality. This result limits the relevant 

information available to judges and increases the risk of ill-informed decisions 

regarding parents' fitness. 

Lastly, we consider the governmental interests that support notice under 

GR 15{c){1). The State has an interest in protecting the best interests ofthe 

child. In re Welfare of Sumey, 94 Wn.2d 757, 763, 621 P.2d 108 (1980). A child's 

welfare is the court's primary consideration. In re Sego, 82 Wn.2d 736,738, 513 

P.2d 831 {1973). Children involved in termination proceedings have the right to 

safety and well-being, a right to speedy resolution, and a right to a permanent 

home early in the process.!!!.; RCW 13.34.020. Consequently, when the rights of 

parents and the welfare of their children are in conflict, the welfare of the minor 

children must prevail. In re Dependency of J.B.S., 123 Wn.2d 1, 8-9, 863 P.2d 

1344 {1993); In re Sego, 82 Wn.2d at 738 {citing In re Day, 189 Wash. 368, 65 

P.2d 1049 (1937); RCW 13.34.020. 
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The State argues that if it does not receive notice of an indigent parent's 

motion for expert services, the children's interest in prompt resolution of the 

termination proceedings is at risk. We disagree. Children have an interest in both 

a prompt and fair resolution of the proceedings, including the right to remain with 

fit parents when possible. See, In re Adoption of Lybbert, 75 Wn.2d 671, 453 

P.2d 650 (1969) ("It is the general rule that courts zealously guard the integrity of 

the natural relation of parent and child"). It follows that children involved in 

termination proceedings have an interest in their parents' ability to properly make 

a case for preservation of their familial ties, including a meaningful opportunity to 

obtain expert services without risk of disclosure to opposing parties. 

The State also has an interest in the expedient resolution of cases, the 

orderly administration of justice, and the careful stewardship of public funds. The 

State argues that the ex parte orders at issue here unfairly increase the burden 

to the State, CASA, and guardian ad litem in termination cases because they 

must depose and otherwise prepare to address testimony offered by experts 

even though they had no say in whether the experts were appointed. The State 

does not explain why these realities of trial preparation should weigh more in our 

analysis than the experts' ability to aid the fact finder in finding a resolution that is 

most favorable to the best interest of the child. We cannot conclude that they do. 

And, while we credit the State's argument that the ex parte practice seen here is 

linked to the discovery violations, delay, and possible waste of public funds 
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evident in this case, on balance, this interest does not outweigh the fundamental 

liberty interests of the parents and the best interests of the childJ 

In summary, the due process protections afforded to parents seeking 

expert and other services in termination proceedings and the increased likelihood 

of error stemming from the chilling effect the GR 15(c)(1) notice requirement has 

on the ability to seek these services outweigh the countervailing interests. We 

therefore find the motions at issue in this case exempt from the rule's notice 

requirements. 

II. 

Next, the State contends that Kirig County's practice of granting ex parte 

orders to seal violates the public's right to open proceedings. Article I, section 10 

of the Washington State Constitution provides that "U]ustice in all cases shall be 

administered openly .... " The presumption of open proceedings and court 

records extends to cases involving the termination of parental rights. See, In re 

Dependency of J:A.F .. E.M.F .. V.R.F., 168 Wn. App. 653, 278 P.3d 673 (2012) 

(closing the courtroom to take the testimony of one witness in a termination 

proceeding violates article 1, section 1 0). Although openness is presumed, it is 

not absolute. Dreiling v. Jain, 151 Wn.2d 900, 909, 93 P.3d 861 (2004). "The 

7 In this case, several ex parte orders authorizing public funding for experts were entered 
well after the discovery deadline had passed and public funds were expended for experts whose 
testimony was subsequently excluded from trial. Trial courts are admonished to consider the 
established case schedule and discovery rules in determining whether to authorize public funding 
for expert services. Motions that do not include this information or are made beyond the 
established discovery cut-off dates should ordinarily be denied. 
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public's right of access may be limited to protect other significant and 

fundamental rights, such as a defendant's right to a fair trial." ld. 

In determining whether sealing is appropriate, Washington courts apply 

and weigh the five factors set forth in Seattle Times Co. v. Ishikawa, 97 Wn.2d 

30,640 P.2d 716 (1982). Dreiling, 151 Wn.2d at 900 (extending the Ishikawa 

analysis for court closure to request to seal court records); accord, Rufer v. Abbot 

Laboratories, 154 Wn.2d 530, 543-44 n.7, 114 P.3d 1182 (2005). "Generally, we 

review a trial court's decision to seal records for abuse of discretion. 8 King v. 

Olympic Pipe Line Co., 104 Wn. App. 338, 348, 16 P.3d 45 (2000); accord Foltz 

v. State Farm Mut. Auto. Ins. Co., 331 F .3d 1122, 1130 (9th Cir. 2003). However, 

if the trial court's decision rests on an improper legal rule, the appropriate course 

of action is to remand to the trial judge to apply the correct rule." Dreiling v. Jain, 

151 Wn.2d at 907-08 (citing King, 104 Wn. App. at 369). 

The State asserts that none of the Ishikawa factors was met and, thus, the 

public's right to open proceedings was violated in this case. The trial court did not 

address each of the factors explicitly in either the orders to seal or in its 

memorandum opinion. Nevertheless, it is evident from the language of the orders 

8 "An abuse of discretion occurs when a decision is 'manifestly unreasonable, or 
exercised on untenable grounds, or for untenable reasons.' A discretionary decision rests on 
'untenable grounds' or is based on 'untenable reasons' if the trial court relies on unsupported 
facts or applies the wrong legal standard; the court's decision is 'manifestly unreasonable' if 'the 
court, despite applying the correct legal standard to the supported facts, adopts a view 'that no 
reasonable person would take." Maver v. Sto Indus .. Inc., 156 Wn.2d 677, 684, 132 P.3d 115 
(2006) (internal citations omitted). 
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that he considered them.9 Because the record indicates that all five Ishikawa 

factors were satisfied, we find no abuse of discretion. 

Under Ishikawa, the proponent of sealing must first make a showing of 

need. Our Supreme Court stated, in part: 

The proponent of closure and/or sealing must make some 
showing of the need therefore .... In demonstrating that need, the 
movant should state the interests or rights which give rise to that 
need as specifically as possible without endangering those, 
interests. 

The quantum of need which would justify restrictions on 
access differs depending on whether a defendant's ... right to a fair 
trial would be threatened. When closure and/or sealing is sought to 
protect that interest, only a "likelihood of jeopardy" must be shown. 
Kurtz, 94 Wn.2d at 62, 593 P.2d 1330. See Gannett Co., Inc. v. 
DePasquale, 443 U.S. 368, 400, 99 S.Ct. 2898, 2916, 61 LEd.2d 
608 (1979) (Powell, J., concurring). 

!fl. at 37. The State argues that there was no "need for sealing" the motions in 

this case. However, as discussed above, the GR 15(c)(1) notice requirement 

impinges a parenfs right to the effective assistance of counsel in termination 

proceedings. It is clear from the memorandum opinion that the judge considered 

this fact when determining to seal the records in this case. We find sufficient 

9 ln Rufer 154 Wn.2d 530, our Supreme Court reviewed a decision regarding sealing of 
court records. Both the Superior Court and Court of Appeals rulings in that case occurred prior to 
our Supreme Court's clarification in Dreiling, 151 Wn.2d at 913-14, that Ishikawa set forth the 
proper standard for sealing court records. Nevertheless, the Supreme Court upheld the lower 
courts' rulings, finding that, ·although Dreiling was not yet decided {and thus courts were not yet 
explicitly directed to apply Ishikawa to civil proceedings), the trial court properly applied the 
compelling interest test to most of the records at issue and provided a sufficient rationale for its 
decision ... Thus, although the trial court did not specifically apply the Ishikawa analysis ... it 
effectively did so by allowing all parties to assert their respective interests, weighing those 
interests, and applying the compelling interest standard in making its determination. • Rufer, 154 
Wn.2d at 550-51. Accordingly, we look to the record for indicia that Judge Kessler applied the 
Ishikawa analysis in this case even though he did not specifically mention the standard in his 
orders or memorandum opinion. 
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showing to meet the "likelihood of jeopardy" threshold under Ishikawa, 97 Wn.2d 

at 37. 

The second Ishikawa factor is: 

"Anyone present when the closure (and/or sealing) motion is 
made must be given an opportunity to object to the 
(suggested restriction)". Kurtz, 94 Wash.2d at 62, 615 P.-2d 
440. 

ld. at 38. The State contends that factor two was not satisfied because all parties 

were not notified of the parents' ex parte motions and given opportunity to object. 

We reject this contention for two reasons. 

First, for the reasons discussed above, a notice requirement under the 

circumstances in this case impinges on parents' constitutional rights to counsel 

and a fair trial. Second, this Ishikawa factor is addressed to members of the 

general public, giving anyone present in the courtroom the opportunity to be 

heard on the proposed closure or sealing. It does not speak to the State's 

particular objection here, that as a party to the litigation they were not given 

notice of the motion, an objection more properly rooted in GR 15(c)(1). See 

Rufer, 154 Wn.2d at 549 ("[W]e have interpreted this constitutional mandate as a 

means by which the public's trust and confidence in our entire judicial system 

may be strengthened and maintained.") (citing Allied Daily Newspapers of 

Washington v. Eikenberry, 121 Wn.2d 205, 211, 848 P.2d 1258 (1993)). 

The third requirement under Ishikawa is that sealing, if necessary, must be 

accomplished in the least restrictive means available to effectively protect the 

threatened interests. Ishikawa, 97 Wn.2d at 38. The State argues that there was 
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a less restrictive means available to protect the parents' rights in this case. 

Specifically, it asserts that, instead of the ex parte process used here, the court 

could conduct an in-camera review of the documents sought to be sealed and 

make specific findings directed at the basis for sealing or redaction of the 

documents. See former KCLGR 15(c)(3) {201 0).10 This proposed process is 

nearly identical to that set out in CrR 3.1 {f), which was applied in this case. The 

. difference is that under KCLGR 15{c)(3) notice is required pursuant GR 15{c)(1), 

while CrR 3.1 (f) is exempt from the notice requirement. Because a notice 

requirement regarding the motions at issue in this case is inconsistent with 

parents' due process safeguards, we disagree that the State's proposed less 

restrictive alternative is a workable one. 

The fourth Ishikawa factor mandates: 

"The court must weigh the competing interests of the defendant 
· and the public," Kurtz at 64, 615 P.2d 440, and consider the 

alternative methods suggested. Its consideration of these issues 
should be articulated in its findings and conclusions, which 
should be as specific as possible rather than conclusory. See 
People v. Jones, 47 N.Y.2d 409,415, 391 N.E.2d 1335, 418 
N.Y.S.2d 359 (1979). 

Ishikawa, 97 Wn.2d at 38. The record does not contain extensive findings with 

respect to this factor. Nevertheless, it is apparent from the court's memorandum 

10 KCLGR 15 was substantially amended during the pendency of this appeal. The new 
rule, which took effect on September 2, 2013 codifies the ex parte practice used here, though it 
does not mention whether defense must provide notice to the other parties of such motions. The 
State did not address the revision in its Statement of Additional Authorities, filed with the Court 
September 16, 2013. 
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opinion that it considered the competing interests in this case. Memorandum 

opinion at 3 states two justifications for sealing: 

1. the motion, declaration and order contain privileged 
. information including disclosures by the client to counsel and 
work product. .. and · 

2. to keep from an adverse party the name of an expert who 
may not be used by the defense, so that the adverse party 
does not obtain an advantage that the adverse party would 
not have if the parent were wealthy or if the funding came 
from the budget of the attorney .... 

These findings are an apparent effort by the court to balance the parents' due 

process protections with the public's right to open proceedings. Therefore, we 

find that the fourth Ishikawa factor is satisfied. 

The fifth and final Ishikawa factor requires that orders to seal records be 

limited in duration with a burden on the proponent to· come before the court at a 

time specified to justify continued sealing. Ishikawa, 97 Wn.2d at 39. The trial 

court expressly limited the duration of his orders to seal in his Memorandum 

Opinion at 5. Ishikawa factor five is satisfied. 

The trial court did not abuse its discretion in applying the Ishikawa factors. 

Ill. 

Lastly, the State argues the trial court exceeded its authority when it 

applied CrR 3.1 (f), a criminal rule, to the motions at issue in a civil case. The 

State contends that in so doing, the trial court created a new court rule by judicial 

fiat and violated normal rule-making procedures. We review a challenge to the 

authority ofthe court de novo. State v. W.S., 176 Wn. App. 231, 236, 309 P.3d 
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589 {2013) {citing State v. Armendarig, 160 Wn.2d 106, 110, 156 P.3d 201 

(2007). 

The State cites In re Pers. Restraint of Carlstad, 150 Wn.2d 583, 80 P.3d 

587 (2003), in support of its argument. In Carlstad and the companion case, 

State v. Mclean, the Supreme Court refused to adopt the "mailbox rule" for 

determining whether a pleading was timely filed. The.court concluded it would not 

because the pertinent court rules defined with specificity that "[f]iling occurs when 

the papers are filed with the clerk of the court[.]" ld. at 592. The court noted that 

any change in the rule should be accomplished by normal rule making 

procedures and not "by judicial fiat." !Q. at 592, n.4. 

By contrast, in this case, there is no specific civil or juvenile court rule that 

establishes a procedure for indigent parents in termination proceedings to obtain 

public funding for expert services. As the trial court correctly observed, where the 

criminal court rules are silent on the issue at hand, we look to the civil rules for 

guidance. State v. Cronin, 130 wn.2d 392, 397 (1996), State v. Clark, 129 Wn.2d 

805, 815 (1996), State v. Hackett, 122 Wn.2d 165, 170 (1993), State v. 

Gonzalez, 110 Wn.2d 738, 744 (1988). Here, where the civil and juvenile court 

rules are silent on the issue, the trial court properly looked to the criminal rules 
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for guidance.11 Thus, Carlstad is distinguishable and not controlling. 

The State also claims the court "ignored the significant differences 

between juvenile dependency/termination cases and criminal proceedings." Brief 

of Appellant at 17. While there are indeed differences between criminal, civil and 

juvenile court proceedings, those differences have little bearing on the issues 

presented in this case. The purpose of the court rules, whether civil or criminal, is 

to facilitate the ability of the parties to receive a fair and just determination in the 

case before the court.12 Because no civil or juvenile rule provided a process for 

11 In addition, although not cited by the parties, RCW 2.28.150 provides additional 
authority for the trial court to look to the criminal court rules for guidance. That statute provides: 

When jurisdiction is, by the Constitution of this state, or by statute, 
conferred on a court or judicial officer all the means to carry it into effect 
are also given; and in the exercise of the jurisdiction, if the course of 
proceeding is not specifically pointed out by statute, any suitable process 
or mode of proceeding may be adopted which may appear most 
conformable to the spirit <>f the laws. 

We have held that RCW 2.28.150 •is sufficiently broad to supply any deficiency of 
procedure which has been omitted in the primary grant of jurisdiction." State ex rei. 
McCool v. Small Claims Court of Jefferson County Dist. Court of Port Townsend, 12 Wn. 
App. 799, 802, 532 P.2d 1191 (1975). In addition, our Supreme Court has made clear 
that statutes and court rules should be treated equally for the purposes of RCW 2.28.150. 

· In reCross, 99 Wn.2d 373, 380-81,662 P.2d 828 (1983). 

12 See CR 1: 

These rules govern the procedure in the superior court in all suits of a 
civil nature whether cognizable as cases at law or in equity with the 
exceptions stated in rule 81. They shall be construed and administered 
to secure the just. speedy, and inexpensive determination of every 
action. (Emphasis added.) · 

See CrR 1.2: 
- These rules are intended to provide for the just determination of every 

criminal proceeding. They shall be construed to secure simplicity in 
procedure, fairness in administration, effective justice, and the 
elimination of unjustifiable expense and delay. (Emphasis added.) 
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indigent parents in termination proceedings to confidentially obtain funding for 

expert services, the trial court properly relied on an appropriate criminal rule. 

In summary, we hold that because the notice requirements of GR 15(c)(1) 

do not adequately safeguard the due process guarantees of indigent parents 

involved in termination proceedings when seeking public funding for expert 

services and because no other civil or juvenile court rule provided a process for 

seeking such funding, the trial court properly looked to CrR 3.1 (f) to fashion an 

appropriate process. We further hold that the trial court properly applied the 

Ishikawa factors when it sealed the records at issue in this case. 

Affirmed. 

WE CONCUR: 

22 



Dependency of M.H.P., 68772-7-1 

BECKER, J. (dissenting)- King County Superior Court secretly orders the 

expenditure of public funds to pay for expert witnesses requested by indigent parents in 

termination and dependency cases. The majority's endorsement of this practice gives 

short shrift to the interests of the children and taxpayers affected by it. It insulates 

judges from the constitutional presumption that courts do business in the open. And the 

majority unwisely expands the court's authority to create its own procedures outside the 

rule-making process. I respectfully dissent. 

1. The children 

Thanks to decades of committed effort by the three branches of government as 

well as many private agencies and citizen advocates, delay in finding safe and 

permanent homes for abused and neglected children is no longer an accepted norm in 

Washington. Statutes impose deadlines. See. ~. RCW 13.34.070(1) (fact-finding 

hearing must be held no later than 75 days after the filing of the dependency or 

termination petition, absent special circumstances); RCW 13.34.138(1) (court must 

review the status of all dependent children at least every six months); RCW 

13.34.145(1)(a) ("permanency planning hearing" must be held if child has been out of 

the home for at least nine months and no permanent placement decision has been 

made). Courts enforce the deadlines, recognizing that although one year may not be a 

long time for an adult decision maker, "for a young child it may seem like forever." In re 

Dependency of A.W., 53 Wn. App. 22, 32, 765 P.2d 307 (1988), review denied, 112 
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Wn.2d 1017 (1989). Children's advocates are trained to keep these cases moving so 

that children will not remain long "in the limbo of foster care." A.W., 53 Wn. App. at 33. 

The secret ex parte motion practice takes a step backward. It is a formula for 

unnecessary delay and expense, as the facts of this case illustrate. A judge rubber­

stamped orders authorizing payment of expert witnesses and sealed the applications 

and the orders. Because the State was not made aware of the request, the judge was 

unaware that the discovery deadlines for witness disclosure had long passed, trial was 

imminent, and allowing the witnesses to testify would require a lengthy continuance. 

The judge was acting in accordance with an established, though secret, practice. 

The practice came to light only when a child's CASA (Court Appointed Special 

Advocate) accidentally discovered the sealed orders. Th.at discovery led to the State's 

motion to vacate the sealed orders, and in turn to the memorandum opinion under 

review. The memorandum opinion denied the State's motion to vacate the sealed 

orders and offered a justification for the secret ex parte practice. 

2. The constitutional requirement for open courts 

Court records and courtrooms are presumptively open. The presumption is not 

supposed to be easy to overcome. Secrecy is permitted only when a trial court makes 

an individualized finding that closure is justified. State v. Chen, 178 Wn.2d 350, 355-56, 

309 P .3d 410 (2013). The rule that implements the presumption of openness is GR 15. 

Here, that rule was not followed. 

In a civil case, any party may request a hearing to seal or redact court records 

under GR 15(c). Notice of the hearing must be given to adverse parties. The court may 

grant the request to seal or redact only after making findings "that the specific sealing or 
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redaction is justified by identified compelling privacy or safety concerns that outweigh 

the public interest in access to the court record." GR 15(c)(2). The secret ex parte 

procedure in King County is out of compliance with GR 15(c) in two ways. First, no 

notice was given to adverse parties. Second, no individualized findings were made of 

compelling concerns justifying secrecy. 

The majority asserts that the notice required by GR 15(c), if sufficiently redacted 

to give parents a meaningful opportunity to consult privately with expert witnesses, 

WO!Jid be meaningless. Majority at 11. In general, I agree that indigent parents must 

have a meaningful opportunity to consult with potential expert witnesses without 

disclosing to the State the names of the experts or the nature of the consultation. The 

question, however, is whether a secret ex parte process divorced from the discovery 

deadlines is the only way to give parents that opportunity. The answer is no. The State 

and the children's advocates could have simply been notified ofthe date of a hearing at 

which the court would consider a request by the parents for public funds in this 

particular case. The State could then have informed the court about the case schedule, 

which then should have caused the court to ask some questions and enter case-specific 

findings before signing the order. Notice to adverse parties is not only meaningful, it is 

essential because without it, the court is making a decision based on one-sided 

information. 

In government, where secrecy sets in, scandal follows. Public funds were 

wasted in this case. The money was spent to hire new witnesses well after the deadline 

for disclosure and discovery. Because of the prejudice caused by the late disclosure, 
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the trial judge excluded the witnesses and their work was for naught. This would not 

have happened if there had been notice to adverse parties as required by GR 15. 

Not only did the court order the sealing of the requestfor funds without giving 

notice to adverse parties, the court also ignored the requirement in GR 15(c)(2) for 

written findings that identify the "compelling privacy or safety concerns that outweigh the 

public interest in access to the court record." The majority glides over this failing with 

the rationalization that the memorandum opinion we are reviewing reflects due 

consideration of the factors in Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 

716 (1982). The memorandum opinion does not cure the defect. It was written months 

after the sealing orders. It does not mention the Ishikawa factors and does not reflect a 

case-specific analysis. The purpose of the memorandum opinion is to defend the 

existence of a streamlined process that categorically excludes these ex parte. 

applications from the constitutional presumption for open courts. 

A streamlined process is likely easier for the court to administer and more 

convenient for the parents, but it sacrifices openness, a value that has a higher priority. 

Whether a particular application and order for public funds should be sealed, redacted, 

or left open should be decided on a case-by-case basis with case-specific findings. 

3. The rule-making process 

The majority claims the right to borrow CrR 3.1 (f), an established rule for criminal 

cases, and apply it in these civil cases. 

CrR 3.1 (f) allows ex parte applications for money to pay defense expert 

witnesses in criminal cases; the rule also permits the sealing of the moving papers upon 

a showing of good cause. Motions brought under the criminal rule are exempt from the 
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notice requirement of GR 15(c). The 1986 comment to CrR 3.1(f) explains that it was 

intended to ensure that the obligation to show a need for publicly funded services does 

not force an indigent defendant to reveal defense tactics to the prosecution, a 

disadvantage not experienced by a defendant who can pay for services. 

Without inviting .comment from advocates for children, King County Superior 

Court secretly decided to apply the criminal rule in dependency and termination cases. 

The memorandum opinion under review adopts the rationale of the comment to the 

criminal rule. "This court concludes that CrR 3. 1 (f) applies to dependency and 

termination cases as the Juvenile Court rules are silent on the issue at hand and the 

need for a process shielding parents' needs for experts from the voyeuristic eyes of the 

government is identical." (Emphasis added.)1 

The need for a secret process in dependency and termination cases is not 

identical to the need in criminal cases. In a criminal case, the defendant holds both the 

right to speedy trial and the right to present a defense. The defendant can decide for. 

himself without affecting the rights of another person whether it is worth giving up his 

right to a speedy trial for the extra time it takes to consult experts. But here, the child is 

a party. The child's interest in bringing dependency status to an end may conflict with 

the parent's desire to consult more experts. Any time a judge is asked to make a 

decision that will potentially prolong the proceedings, the child's advocates must be 

notified and given the opportunity to be heard. 

1 In re Dependency of M.H.P., No. 11-7-02455-3, at 5 (King County Super. Ct., Wash. 
Apr. 10, 2012), memorandum opinion attached to amended notice of appeal, In re Dependency 
of M.H.P., No. 68772-7-1, filed July 9, 2012. 
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No. 68772-7-1 {dissent) 

A second difference is that in dependency and termination cases, typically the 

parents have already been receiving professional services for some time. A judge who 

is requested to authorize funds for more professional evaluations needs objective 

information about the nature and adequacy of services already rendered. The judge will 

not receive such information in a secret ex parte proceeding. 

In short, CrR 3.1 {f) does not fit this situation and should not have been applied as 

if it did. The majority recognizes that ordinarily new court rules are to be devised by the 

rule-making process, not by "'judicial fiat.'" Majority at 20, quoting In re Pers. Restraint 

of Carlstad, 150 Wn.2d 583, 592 n.4, 80 P.3d 587 (2003). The rule-making process 

makes it possible for all persons potentially affected to participate and have their 

interests considered. Because King County Superior Court implemented the secret 

motion practice informally at the request of indigent parents without inviting public 

comment, only the parents' interests were considered. The interests of the children and 

the State were not. 

The majority concludes that the superior court acted within the authority provided 

by RCW 2.28.150. That statute permits a court to adopt "'any suitable process"' in the 

exercise of its jurisdiction '"if the course of proceeding is not specifically pointed out by 

statute.'" Majority at 21 n.11, quoting RCW 2.28.150. As discussed above, the 

appropriate course of proceeding is already pointed out by GR 15. The superior court 

exceeded its authority by adopting an unsuitable criminal rule for prospective application 

in all dependency and termination cases without going through a formal, open rule­

making process. 

6 



No. 68772-7-1 (dissent) 

The majority "admonishes" the trial judges who issue the secret orders to do a 

better job of coordinating with established case schedules. Majority at 14 n.7. 

Admonishment is an ineffective remedy. The secret practice needs to be ended. 

I would reverse the order denying the motion to vacate and hold that GR 15(c) 

and Ishikawa apply to requests for public funds for expert witness services in 

dependency and termination cases. 

7 
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15 
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16 
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18 
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19 

20 

21 

22 

23 

24 
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TheW ashington State Legislab.m: has set forth tbe-l~slative _branch_position relative to 
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The legislature finds 1hai effective legal !.'qlfesentxtiOQ must be provided fur indigent 
perso~ arid peiSOilS who are indigent and able to contribute; roosistent with the . 
~ rtqciremcnts of fairness. equal protection, and due process in all cases 
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. . 
.RCW 10.101.005. The Supreme Court has cipressly applied this statute to dependency and 

2 tennlria!Jon actioru.;~oj~. 127Wn.ii221 (1995).Iecognizingthatitapplies 

3 even though it iS housed in a ai:minal procedure cbaJ)tec ~the. Re~ Code of WashingtOn; the 
.. 

4 cqurt applied the~~ clanse oftbe United States Constitution to the analysis, Grove, 

5 at219. The ~ in Grove, was ~ing wbethet"a dqx::ndeocy ~nde:nt bas the right to . 

6 counsel on appeal; the court held that 1hcrc is such a rigbt. The Court, in flddressing the questio~ 

7 ·of whether: a right to counsel on appeal inclUdes t1ie right to the reOOro. on appeal. wrote: 

8 

9 

10 

11 

. 12 

·B 

The right to counsd. wlthout a corresponding Pgbt_ to present a record to the reviewing 
court is an empty right The Legislaiure's intent, as evidenced :from its findiBg that 
indigent litigants who have a riglt to conusd. should have ~ejJ~ ~ represeimuion", 
would be thwarted were we to hold that the statDt.qry rigbt to counsel on appeal did not 
mclu.de the instromeot:s necessary to permit effective presentation of the issues, on ~ 

Grove~ at .n4. Pa:rents are 1hns entitled t~ counsel on appeal and,. when they Cannot affurd . 

cOunsel,.. a lawyer is Pr-ovided at public experu;e and indigeat parents are ~ to a 1n!:i:lsaipt o 

14 the hearings below. 

15 The relationship between a parr;nt and his _Or her lawyer is identiLJ':Il whether COUilScl. is 

16 picid fur by the parent,. a private third party, the government, oc.where counsel is appeariDgpro 

l1 

18 

19 

·20 

21 

~pUblico . . Services- other- than COllllBcl ~ frequeotly needfrl fur a parent to. defend against a 

dependency or tenninatloo petition A wealthy parent retains counsel and employs whatev?"' 

services are dee!;ned necessary by ~unsd. and $e pan::nt in order tu ~ the w.ealthy pm.:ent : · 

may choose to disclose to otha-parties who bas been nbined. to Provide the'serviees otfui than· . . 
counsel and :ri:rust disclose to other parties. expert witnesses or services that the parent decides 

22 will be used in comt.. "rirose services not nsed in com:i: and noi disclosed n:main a secret furevei. 

So that imPoverish.et;t parents may. :alsO ~ against dependency and tamination petitions, 
. . . . 

24 counsel is authorized. :to 5a:k funding by.comt order for·those ~ces- King Collllty ~ in 

-~ 

26 

27 

. . . 

some circ:umstimces. the ~of WaShington. pays. :fur those Service;s2
• The procesS fur obtaining 

2 Jn.jtai~.th<~...,.,..lhcbwlj;d:kcq><rt~b>tb>~ ...... "£C"CY~~-,.,..,; ..... r.R..-
2& jaris&:rions,. D<IOII..d ~ 1he C>:pClt -..ifhoul~~ to =k.lllllboDr:otioo f'loal ~ .;.=>!i-.e "bhw:h ogcoc;y arlho ~No <ll1la ..,.J;..I: 

files ;. .-:dcd. iiltba: ~ 
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· t fimding for those sc:viccs is that rounsel ~plies to 1fle Klng County Office of Public Defense; 

2 'setting forth iri a request and declandion the reason why the services are Ilf'D"SSaiY- The 
. . - - . . 

3 'declarcdion _of counsel often ooDtains work:.product, defined as "factwd ~ whidt ·is 

4 collected or~ by an a11nmey, as well as the attorney's Jegi.l ~ themjes: opinions; 

5 and coocluSions." We.!:t:v. 1hurslim County, 144- Wn.App. 573 (2008), including "materials 

6 created in ~on oflitigHOOn., even after that litigation bas terminated"; Soter v. Cuwks · 

7 Pub. Co., 162 Wn.2d 716, 732 (2007). 
. . 

8 ~ Office o~lic Defense e:i1:her appro"es the request and provides ~funding or 
. . 

9 denies the requeSt. Where da::U.ed, parent;s may ;;eek review de novB. from· the Superior Court. 
. . 

10 ~the parent seeks. to seal the pieadUigs amhhe authorization fro¢ the Office_ofPublic . 

11 Defense or the order of 1he court approving or deDjmg the request for services. The puipose of a . . . . 
12 motion to seal ii1 these ~ces is.twofuld: L the J])Oiion,. declaration md ordel' rontain 

13 pi:ivileged mfonnation inclnding disclosureS by the client to ~~ aDd wodc pr~duct, i.e.., "the 

14. mental impJ;eSSions, ronclusions, opinion.s. orlegal theories ofana:ttomey ... ooncerningthe 
. . . 

15 · litigation.," CR. 26(b X 4). arid 2. to keep from an adverre party the Dallle of an expert Who may no 
. . 

16 be used by the defense, so 1bat ~ adverse party does not obtain an adv.mtag.e that the adva:se 

11 party would not have if the parent wi:re wealthy or if the funding came from the budget ofthe 

I& attorney, see: note 2, supra. 

19 Assume that the Wealthy parent retains ~ ~chologist to evaluat.e'the parent~ rendec 

20 an opinion as io !he parent's fitness. The: retention Qf the Psychologist bas oo t:her.qleutic 

21 1imction; ]1 is purely forensic. The psy~bologist: se~ furtn in ho: nwrt bel; opinion: ~ parent is: 
' . . . 

22 lmfit. Counsel for the wealthy parent puts th3t evaination in a draWer nevo- again to see the light 

23 of day. The wealthy pjiit:Dt then hires another psychologist who evah,Iates the paR:nt and declares 

24 that the pBICDt is fit. c~ decides 1hat tills. psychologist 'win testi:fy for1he parent, dise~ses 

25 the name and provides ·the report to tite adverre parties. Counsel 'does not disclose his or her . . . . 

26 thought processes in retaining the psychologist. No one, other 1hm counse:l. the client and the 

Z7 .first psychologist know o.ftqc first evaluation. 

28 

~ C.-.l:y ll»ptricr C<mt. 
516n.GdA."""""C~ 
!b!fk. W~9rll5 



I The mqigeirt: parcm. in ICing Couoty do~ not .tu"lve the luxury of complete nondisdos_ure 
. ' 

2 sin~ the indigent parent is ailing a third party, the govc.mment, to pay fur the evaluation. ~ 
. . . 

3 the government has a budgetaJy interest in assuring that the services an; indeed, necessary. 

4 The State ofWasbingkm, in the wit,hin motions, seeks an. advantage which only ap~lies - . .. . . . . 
5 the indigent parent disclosure of 1he infOllilation pr:ovided by the parent and ~ to obtain 

. . . 
6 the expert.seM.ces and 1he name of the~ wbd:her or not the parent dtooses to use that . 

7 expert in his oi he~" case. The government's reason furW3II.ting ~osure can only be for~ 

8 tactical advantage~ the ta~_may be to ~l:ztin disclosure in order to call the witneSs to testify .fo 

. 9 the government, or to~ infunnatio~ which~ be used fur cross-examination, or to .. : 

10 pernuarle the comt to deny providing the funding to the indigent parent. In each sitnation. the 

1 l· gQVemmenC s. iDterest is to treat the poor parent dllferenfur than f:he:.wealthy parCnt The 

12 discovery rules are dear. . 

14: 

15 

16 

A party may thrQUgh iirtettOgatoiies ~ any other- party to iden:tifjr each person whom 
the ·ofheT. party apects to call as an expettlf'itness at triaL, A~ may ... depose eaeh · 
person wbomany other partye:rpects focall asim'experlwitnessat trial .. , Apaity may 
discover fal:n lcnOwn··or opinions held by an expert who is not expected to be called as a 
witness at trial,. ortly as provided in.nJe 35(b) or '!'{J07l a shoWing~~ exr:eptional 
circumstances nndci which it is impra.cticable for the party~ discovery to obtain 
facts or opinions on -the same subject by other means. [emphasis supplied]. 

17 CR. 26(b)(5). The rule does~ include the language ~unless a party is poor.".· 

18 

'19 

20 

21 

The coUrt has cieated a method of pron;cting ~e indigent parent f!om lliifuii ~vantage 

by allowing _the p!II'eo1 io· seek the savices lly an· .a parte ~rocess and by sealing the declaration 
. ' . 

and onlec from the eyes of opposing counsel The court scrutinizes the parent's IDOtion to seal 

and df;cides Whether ornottbe decl~ contains wod: produc;t and whether or not it would be 

22 inequitable to disclose the service requested an,d grants or denies the motion to seal 

23 The Prc>cess the comt has adopted is ak4t to the proCess in criminal. cases, £e.., that · 

24 contemplated in CrR 3.1(f). There is DO analOgous role~ 1he·Civil Rules. The Juvenile Court 

25 Rules provide for~ of Counsel in dependency and ta:mination ~es; JuCR.9.2(c), and 

26 provides a method fur appointment of experts in offender cases, JuCR 9 3; curiously, this l?tter . .. . 

V rule does not provide for theerparte process contained in CIR3.l(f), but the need fur an~ 
. 28 parte process is obVious and is fullowed. in juverule offense cases and in Sexually Violent 
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1 Predator cases, see: K.CLCR 98.50. The Supreme Comt ofW;rshington bas repeatedly held that 

1 tpe Civil Ruies apply in criminal cases where the Cri~ Rules _a:rv silent on the issue ~hand. 

3 State v. Cronin, 130 W:n.2d 392, 397 {1996), State v. Clark. 129W~ ~5, 815 (1996}, StaLe v. 

4 Hac/ref!., 122 Wn.2d 165, l70 (1993);St.¢ev. ~ llO Wn2d 738,744 (19&8). This comt 

. 5 concludes that UR 3.l(f) applies to dependency and temli:nai:ion cases as tlie Juvenile Court 

6 roles are silent on the issue at~ ~d the need for a process shielding parents• needs for 

7 ~ from the v~yeunstic eyes of the go~~ is ident:ical CrR 3.1(±) expr~y authorizes 

& sealing of ~ts relative to services other-than-counsel 
. . . 

9 While arguably the noti~ provision 'OfGR lS{c) applies3
, the only notice1he indigem: . . 

I 0 parent could provide .would be that the parent is s~ the seal~g of a motioD, declaration aiJ!l. 

11 order without disclosing the mture of 1k ~otion oilifl" than. peffiaps, 1hat it concerns services fu. 

12 an. indigent parrot other than CQU.tlSel; such noti:e is meanin&less since the only objeqion the 
. . 

13 government co~d make is a~ objc:d:ion. 

14 Onc.e a:ri appointed e:x:p:ert is disclosed to the adverre party, the need fur sealing the. ordel:" 

I 5 aw.oi:n:ting 1:be expert nolonges: exists; those order-s shouid be ~~- The declaration .filed iii 
. . .· 

16 suppOrt of the motion fur the expert may still a:mnnn work product or CJthf%- privileged 

·n in.furmation and t;bus should'~ain ~ at least until the case is completed by dismissal or 

l & ~direct appeal; if any. 

19 · The petiti.ona- axgues that m;decs appoiDting irrvestigators should not be sealed. This coprt 

20 ~ and does not seal orde:rs appointing irtvestigatms; when: the declaration in support of the 

21 aPpointment of on investigator con~ wmk product, then that declaratioa ~ ~ed; if it does 

22 not, it is not seal~. 

23 Consistc:at ~this decisio~ and at least instructiVe,. is the legiSlative exemption fiom 

24 the public ~rds act ofwor!c product, RCW 42.56.290. 

25 

26 

. 27 

28 

3 Apricc~ofGir IS( c)~ motiol.slo ..:U ~ Cdt3.l(f) lrom1be'lldtioc~ Thati!:EII:Ijllli011mownsl$ ~~ 
CrimiQal.lb>le. . . 
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1 Petitioner-'s ~ons to q:nseal are denied Petitioncr's mo1ion that respon~· lawyers 

2 provfde notice to all ol:b.a- parties of all filings ~der seal not previ.Ol.lSly disclosed is deci.ed.. 

3 All parties' rnp1ions for attorney fees an.d sanctions are denied 

4 DATED this¢'" day of April. 2012. 
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· · KfNG·.GfiUNlY. 
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SEATIL~. W~ . · 

RECEIVED 
OCT 27 2011 

office ot the Public D&tender 

6 IN TBE SUPERIOR COURT OF W.ASHINGTON 
FOR KING COUNTY 

7 IN RE THE DEPENDENCY OF: ) . NO: J.Dcl=fi'ntiM KN'i' 
. ) ·11-7-02455-3 KNT 

& - ('(\ • H I f. } . MOTION .AND ORDER TO SEAL 
) 

9 DO'.B: 1l111.1'.200& ) (ORSll) 
) 

10 MINORCHILD(REN)) .CLERX:SACITONREQUIR.'ED 

11 ----------~~--------~) 
MOTION 

12. 

l3 Repondcnt, appearing expal'tz; moves, pu:rsnant1DRCW 1334.090.1ueR9.2, andinre 

14 ~134 Wasb.App. 573, 141 P 3d 85 (2.006),. ihEtibe ~c-.nts re:fel-enced beloW be piacC:d 

15 Under court seal 

16 

17 

18 
govemed. by ro:1t.s of canfi~ and m:l.t:Jmey 'WOlk prodnct, and. mAy not~ dissemina1ed by 

cotiDScl to anyi:bird par1y l:lJlrlf:r the Rnles ofProfessianal Condnct. The docmnent.s lis:l::d. below 
19 

20 
OO:D1ain infunn.a:tion.1hat is wade product and canfirle!lf:ia:lll!ldcr RCW 13.34.090, JuCR. 9 .2, and · 

21 
In reV .R.R.,134 WashApp. 573, 141 P 3d 85 (20"06). They otrt1fue 1he Respondeat's fuecny of 

fue case and. idtmfify poten:!:ial ekpeds. This motion, is also based on 'the ~ proir.cti.on clanses 
22 

23 
of the Washington State and tini:red._ - ~ Constitu1:i.ons. whiclJ. reqnire 1hat all Respondcc:ts be 
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.6 
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& 

DATBD1WR Myof ~.201L ~· 

Kafbarine Edwa:rrls, WSBA # 43093 
A:t1omey for Respondent 

ORDER 

9 The"Com:tfi.nds ihatihe~ listed below are privileged and atiomeywcd:-prodnd: 

10 tmderR~W 1334.090,JuCR.94 anditueV..R.R.l34 Wash.App.573,141 P.3d85 {2006) .. 

11 

12 
· ~ lS 0~~ tbatthe fullovmlg~~ J::J 1llliW co4 ~ j~ymrt 

file Until fUrtha ordr.r offuis Court/J\_ ;J. { 1-u .J.. /flf 1 fr.1l f ~ . 
. . ~ . 

Orde:rAntborizingEmert Services atfnblic Expense Dared: rof;rJfl· . 
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5· IN" TilE SUP:ERIOR COlJR.T OFW ASHINGTON 
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. 10 

11 

'13 

FORKING COUNTY . 

) NO:~:t=U Xlu: 
) ll-7-0.2455-31rNT 

. ) 
} . 

) MOTION AND PROT.ECTIVE ORDER 
) FOR EXPEJIT WITNESS .Al\"D. 
) SERVICES FUNDING REQDFST 
) 

:M.OTION 

16 

17 

2._ Cb:der _tmfhorizing Expert Services at l>nhlic Expense. dated. October Tl. 2011. 

. 3. !f!d· ~ L~>~ ~ Df t> ;::;~,- ..... 1 · 

18 dated {&? 1 ~ 7/n_, · 
19 

~ ~----------------------------~----~ 
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21 
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These dDcmnenfs were provided to the Office oiPtftllic Def.eosy C9PD) and iherecords 

and ID:fooma:tion ooncemhtg 1hese ·doc:mnents will be provlded to 'VB!ious a.,o-encies in.i.he :fu:tme 
• p • • 

Yaliiriuz Cauniy'P. Yakirru:zHe:rald-Ripublic 170 Wn.. 2d TIS (2011). The~ Cotn:tmled 
·/ 

1:hat docmnenis prepared by ccmrt p~ in c:on:oecti.cm. w.ith court cases cmd maintaioed by~ 

court are jndicia:l rlocmnen:ts _governed. by f.b.e ccmrt iD:les fur disc1osuie and DDt the l'ublic 

10 
JuC'R ~2. and Tn.re V.:1Ul,l34 w~. 573. 141 P 3d 85 (2006). They o~ RespondeDfs 

l I theory of 1he c::ese and ideoti:fjr po1CDfial experts. 'I1ms, ptlrsU1mt to 1he tn?strecent SDprem.e 

12 . . 
~m:t decision. fue defense reqoests ihat a protective ~be issued .limiting 1he discloSDit? of 

131 
the docmxi.ems listed above. ~_pwtc:ctive tmkr should place :restrir:tions on. Ymious agcucies 

14 
from releasing arrj of 1kse materirus or an.y informati.011. canlained ~these ·maieria1s. 
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16 

11 
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19 

2.0 
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22 

23 

ORDER 

IT IS HEREBY ORDER1ID fbat mrj King Comrty recoxds or ln:formation. t'ru!t conceu1 . . . 

released to an:y teques'"u:>r. inclndfugpurm:nt_ro a P~~ to 1he King Coli!lty Prosecuting 

A.ttomef s Office Criminal DivisioD, Office of1he .A1ln:m.ey GcD.cml, or to any govrrnm.emal. . . 

.. 

l'resen1ed by: 
. 

s/.Kat:'liari:n Edwartis 
.A1ix:nney fu:r Leslie Btamlett. 

Bar=lf43093 

P.ro~ Ord~fi:II~W"nn= • 
ana Scm= Ftmdillt:R~ 
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.. 

FILED 
WNG COUNTY. WASHINGTON. 

FEB o u 2.U'\1. 

SUPERIOR~ ctERKl 

Ri!CEIVED 
oreZB1U11 

omca· m ihfl Pubt Deiendet 

. . 
JN THE SlJl'ERIOR COURT OFW .ASHINGTON. 

FORKING COUNTY~ JUVENILE COURT 

re the-l>epen.denc.y of: 
) . 
) 
) • No. 11~7..()2455--3 :RNT · 
) . . rl\. H. f~-- ... -.; 

9 o:s: Ufll108 . ) MOTION AND ORDER TO SE.AL 
) DOCUMENTS, CrR 3.l(f) 

10 

11 

12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

or Child. ) 
) (ORSD) 
) 

Cf.RRK?S ACTION REQUIRED 

MOTION 
Defe?&mt. appearing a parte, moves tbat the docamCQts :re:fi:mlced below be placed 

under- cum± seal. 'IJJe grollllds fur this mqtion are that these records m:e confidential, prlv.ilCged. 
in.d govWl.ed by roles of con:fidentialit":fur a:ttomey woikprodnct,. CrR 3.1 (f). 

. · DATFD thls ·zg day of -~ft.v_ . 2o_i.L . 

-~ 
~Daewoo Kim. WSBA #25434 
Atiomey fur Pan! Parvin, Fafb.a 

. . 

. ~INGS: The court finds that said doctnnents, p:m:siiant to CiR. 3.1 (f) are protected. 
byihe atimney-client and. 'wtidt prodnct prlvi!eges.. and a:ncnot subject to disclosnre to ihe stm:e 
arfnfuepublic. Now, therefurt; · • · 

Motion and. C>J:lh:to Seal.D~ 
CiR.. 3.1(f) . : . 
REV. 9/.2010 . . P2ge lllf2. ~ 



I 

I· 
I 
l 

1 . U IS ORDll::RED that 1hc fullow:ing.docwnerxts be placed.llllde:L court seal, that said 
-~be used onlyhytbe court forpmposes of tile defuose motion to anthorize expert 

. 2. services atpnblic ~ellS~; and 1ha1: said docmnents shall not ofbetWise be disclosed to the pllhlic 

or~ state absent fnr1fu:r onittof~ ~ j.iJc/,o;~ 
3 

4 

6 

7 

8 

9 

10 

11 

l:Z 

13 

. 14 

15 

16 

17 

. 18 

19 

zo 

21 

:a 

23 

DATED. this._ day of fEB- 71612 

~ 

- .. ( 

:Motions:nd.Otdr:rto ~ 
CiR.3..1.@ 
:REV. 9/201{} ·p~;t cr[Z}:ag.t:s 

.20_. 
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I 
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·. 

.KJNG~~NGTON 
FEB n6 1012. 

. SUPERiOR. courrt' ~ 

RECEIVED 

0£C2B Z011 

Office pfiftc P/.1~ D~ 

IN THE. SUPERIOR CoURX OF THE s.tATE OFW .ASHINGTON FOR.KINGCOTJNTY 
. .REGIONAL JUSilCE CENT.ER, JUVENILEDIVJ:SION 

·. ·l{ -t o1'1 rrJ 
IN RE 'I'B:E; DEPENDEN~ OF: ) NO. Ul·l 16239=2 5E:a 

DO:S: ~11l.l10B 

) 
) 

) 

ORDERAUTHOBIZING 
EXPERT SERVICES 'AT 

:PlJBLIC 1txPENsE 
{ORES) 

TIDB MATI'Elt'comes befure 1he undemi.gn.ed anthorizedrepreseota!ive of the;. Office offue 
Pliblic D~(OPD) on.~ offuc:rCspondcnt, 1hionghbisl.ho:3:tiomey, Daewoo Kim. :fur 
e:xpert services necessary to an. adequate dcli::ose in this case to be pfribimed at public ex;pecse.. 
The ~ces requested are fur: 

X Psycho1ogicalE~on 
0 PsychWI:ic Eva1nation 
OEviiknceExa•••i••;djon 
0Farensic 

0 Inves!iga.tive 
0 &i:nal Deviancy Evaluation 
O.Alt.ema:l:e Pl.accment • 
X Ofhec wi1h parerrling component 

Defem;e, atlomeyrepresenfs that previ.Ot!S.request(s) furfu:orling was/'were d:md ____ _ 

. :in theam.Oimt of$ :furfuepurposc of_~--------~ 

The c~ is: 0 ~.ody or X m:d:-of-cnStody~ and the trial da1e set is: 3/5/U. 
. . .. 

The a:1:1ach.ed docmnen:!a1ion and declaration. of collllSel show that succh expert seiviccs are 
necessary to an adeqtmte de:fens~ the liiJIIlher ofholJIS and ho'!!rlyrate expected, and that 'the 
defendant is .fi:nanciallynriable 1D obtain '!hem.. 

-
NOW 'IHKREFORE. pursuant to CIR3.1 (f). ITIS ORDERED ~Dr-RobertDemschis . 
aufhorized to peifbrm 1he expert services indicated above at pnhlic expense in fhe amonnt wt to 
exceed S 180/.br. (pretrial) fur 2J:J hours, for a. ma:rimom of.$3,600. (.Am.ounis exceeding $2.50 per . - . 

O:RDERAUIHOBJZING EXI'.ERT SERVICES (O:&:ES) 
~J<mC 

6108 
hgel 

SOCIETY OF CUIJNSEI. 
ltEPRESENTING .A.CClJSED P3RSONS 

420 WEST E:A.'R:RISON ST. SOITE 101 
x:ENT. W.ASIIJNGTON98032 

253-SS:Z-9460 



a:per:t mnst be snblllif:fai to fue OPD Administrator.) ;rffue_ e.x:perl is to per:funn a rompeten.cy or 
IDsanitydefense ~ 
0 A FU:RTIIER.AP:PLICATION iS snbJl:lit:md herewith :for an additional $80!t tfud iS 

reimhunable by:DSHS. 

Jf exp&t tEslimolo/ is pemritted, it shall. be compensated at not more 1han $240 per hoar for a · ../" 
marimamof$960(4hom). (Pi~echeckih:mbdow). _. . ··t ~ '0 
d This ORDER ~ves 1his additional amollllt. · _;;:---
~ADDtnONAL Arl>LICAT.fON will be made fur testimozzyif required and 

. . permitted. . . . 

:PA~ lNEXCESS OF THE ABOVE LIMIT(S} WILL NOT BE MADE WITHOliT 
:PRIORAutHO~ON. 

· THIS :PROVlDES noti£.cation to fue D~ of Adclt Detentiort that 1he ahove-mmed 
expert be granmd aOmitbmce tn 1he Xing County Con:ectional Facility at :reasonable times as 
~to peaoDD. said savices, along wi1h the .fullaw1ng eqnipman1: 

0 St:andatd psychological testing eqnipmmn and ~als attJhorlzed to be admitted info 
DJ.AD :fucilitywilh expert.. . . 

0 Othe:r electronic eqaipment an:fhrnized to be admitted to bJAD facility with ex:pcrt;. 

~~·-----------------------------------
IT IS l1'lJRT.HER ORDERED 1hat the attorney shall deliver to fl:te scrv3ce provider a copy of 
this anier befurc the~~ begins. . 

0 This El:pert Order will be Seired · 0 This Expert Order will N:O'l' be Sealed 

A:tto-rneyis: Q.Appomted O:Rcl:ained 0l'roBono 0ProSe 

~·· 
. ey fur Respan.dmt 

Em.aiJ; daewooJcim@scr2plaw.org 
. Tcleph?ne:206-726-m9 

~~ i2-/?7/i! 

~APPROVED 

Dii/l~ . 
fur~ ~~Defender 

OR Tlial Jrid.:,oe (II Less Than $25(}) 

Date ORDERED: f), /).tt/ll 
Jfdcoied, reasonstherefu:re:. ______ --'-------------

ORDER.A.'U'IBDltl11NG EX;PEJIT SER.VICBS (~ 
~l'IJZII.S 

6108 
P~oe2 

Scx:::rE::rY OF a:>UNSEI. 
:REP:RESEN'.I:ING AC'COSED PERSONs 

42~ WEST H.A:Rlm;(JN ST. sm:r:B 101 
XENT,. WASBINCITON9803:Z. . 

253-&52-945{) 
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14 

15 

16 

17 

1& 

19 

20 

21 

22 

24 

RECEIVED_ 

. t\AY 02Z01Z 1\JI\IQ COtJ~~I'l&'m 
f ·~~l\li 

Office ~ ~ Pub\IC Defender MAY 11 2012 

SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON STATE· 
JUVENILED~ION . <'~ 
: · . oi-"\ S 'S- "> 

1N RE TiiEDEPENDENCY.OF· ) Nb 11-7-03566=3 :KN'l' 
) JO ~?QJ J) KNI' 
) 

fY\. H. P. ) MOTION FOR ORDER TO SEAL 
) 

DOB 1]!11/2008 ) (ORSD) 
) 

MmorChild ) 

MOTION 

Respondent, appearmg ·a parte, pursuant to RCW 13 34 09o, JuCR 9 2 , ~d ht re 

V R R .134 WashApp 573, 141 P 3d85 (2006), that the documents referenced below be 

placfrl under court~ 

The grounds for tlns monon are that these records are confi.(ie.ntlal pnvlieged and 

governed by rules of confidentialJty and attorney work product, 2II.d may not be 

dlssemmated by CQUn..c.el to any .tlmd. party UDder the Ruies of Professional Conduct The 

doc\llDeiltS listed below coo tam mfonnel:lon that IS w<>Ik product and confidential under 

· RCW 13 34 090,JuCR 9~and Inre V RR .134 WashApp 573,.141 P3d85 (2006) 

~y ?uthru: the Respondent's theory of tbe case 2nd 1den1:Jfy potentlal expert~ Tins 

mot:ton IS alc;o based on the equal protectlon clauses of the Wa<ilimgton State and Umted 

States Constrtutmns, wlnch reqmre that all Respoodcpts be afforded the same ngbt to 

25 -1 MOTION FOR ORDER ro SEAL 
Law Offi= of the Defender A~a.bon 

Juvc:mle Dlwmn 
1401 E Jeffcrwn SUIII:400 

Seattle W A 9& 122 
205-4413900 



1 

2 

3 

4 

·5 

6 

1 

g 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2D 

21 

24 

· prqJarc th6r dcfc:n.sc c:oofldcnhally, regardless of theu: fJDaDctal c;t.itus 

DATED thls 26 day of Apnl. 2012 

---~'-----------------------------Devon Knowles, WSBA# 39 ~55 
Attbqley for Mother 

25 - 2 MOTION FOR ORDER TO SEAL 
Law Offices of~ De.fcoda Assocwlon 

Ju vc:rule D1 VJS10n 
I40i E Jdit:rson Sme400 

Seattle, WA 9SI22 
. 206-447 3 900 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16. 

17 

18 

L9 

20 

21 

22 

23 

. 24 

RECEIVED 

SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON S'l'ATE 

JN RE THE DEPE.."'DENCY OF 

('{), H. f. 
Doh 11111/2.008, 

Mmor Cb.J.ld 

JUVENILE DIVISION ~ 
· o v<A.. <;. s 
) NO U-7-e3566=:3-K:Ni' 
) .lfh2diZ20.l.-. 
) ORDER TO SEAL 
) 
) 
) 

(ORSD) 
CLERK'S ACTION REQirrRED . 

ORDER 

The Court finds that the documents listed bdow are pm'll.eged and ~rncy work­

produc:tunderRCWl3 34 090. JuCR 9 2, ai¥fin ie VR R 134 Wash.App 573, 141 P 3d 

.. 85 (2006) 

IT IS ORDERED that lhe followmg docwnents be placed under' court seal m the 

court file UDl:d further order of tlus Court · 

Order Autbonzmg Expert SerVJceS at Pubhc Expense Dated 4/26/7.1)17., 

Dated 4126/UJ 12 

Dated 4/26/20U 

IT IS FURTHER ORDERED that tlus ordt::r shalt be filed m the court file:. 

D~ TED fins J 0 day of __ flZ-4-;+------'-- 2012 

I'L cJ_ _0. ~ 
JUDGE 

25 1- ORDER TO SEAL 

I 

Law Offices of the Defender Am>ct.aooo 
Juvanle D!miOn 

140 I E Jeifm.on Swte 400 
Sc::atlk W A 98 I 22 

206-447 3900 



1 

2 

3 

4 

5 

6 

7 

8 

i2HAR.-7 PH f: 03 
. KilfG c:;uun . 
S!JFER/Orr r.nu:n CLfR.:t sthnu: WIL . .'I 

-· >I 

RECEIVED 

FrB 1 o. ziJtz 

om~ Of 100 P@Jk: Defender 

SUPERIOR. COURT IN THE lONG COUNTY OF WASHINGTON STATE 
· JUVENU...E DIVISION 

1NRE THEDEPENDENCYOF: ) NO: 1'6=2 87201 e :KNT 
) 11-7-02455-3 KNT 

fY'. 1.-l. f, . ) MOTION FOR PROTECTIVE ORDER 
) FOR EXPERT ~"FSS !ND 

. ) SERVICES FillillJ;NG REQUEST 
) 

9 Dob: 11111/2008, 

to 

11 

12 

13 

14 

15 

Mlnor Child. ) 
) 

MOTION 

C011ES NOW Respondent and requests a protective ordt:r limiting the disclosure offue 

16 follo:wi?g docum~ ~d the in:formation contained in these docum.~ 

17 1. Motion for FuOOing of EXpert Services,. dated: 211012012. 

18 2. Declaration of 9oonscl Re OPD Flinding, da:tcd: 2/1 0}2012 

19 3. Order .Autlloriiing Expert Services 31 Public E:x:penSe, dared 211012012 

20 
3_ ----~----------------------~~~----

21 4_ ----------------------~------J~~-----
22 . . 

These doccmenl:s were pro"llided fu the Office of Public Defense (QPJ)) and "the records 

23 

24 
cond:nct :finan.ci:al WSiness.. 

25 -1-MOTION FORI'ROTEC'IIVE OliD"ER. FOR 
EXl"ER1' WilNESS .A:ND SEH.VICFS FUNDING 
REQUEST 

Law O:fiit= oftne Ddend.er .A.<;SOCiation_ 

.fuvcm1e Div:isinn 
1401 E.Jcffi::=m. Sui.~~~ 

Sat!k,. WA 98122 
2.06-441-3900 



2J.Oi;.90l.f. 

. .1 
.... 

1 

2 

3 This request is made p~ to fu.e tecdlt Washingto,n Supreme Court decision in -

4 

5 that docmnents prepared by conrt pc:rsonnel"in connection with conrt cases aDd roaintaiued by the 

6 court are jrullcial dOCiliii.~ governed by the court ~es for disclosure aod not the Public R 

1 Act cPRA/- In addition, sm:h doc:om.ents when~ 1o n-on-judicial COllllty ~tiiies, arc 

8 govemed. by the PRA unless 1hey·are subject tq a prote.:;ti,;e order. 'Ih~ docume;nts listed above, 

9 
. contrln information that is w~ product and conp:denti.al under RCW 13 34_090, .P..lCR. 92, and 

10 
Inre V.R.R..,l34 Wash.App. 573,141 P.3d 85 (2006)_. Tbeyoutl:.ineR~stheory ofthe - . 

11 

12 
the defeme teq:ues!s that a. protective orda" be issued limiting the disclosure of the docmnen1S 

l3 

listed ~ve. The protective ot&r should"place restric:Uons on vmo:os agencies from releasing 
~4 

15 BD. y of these maferisls many infu:rrcation contalned in fuese rnaferiaJs. 

16 

17 

1 & Presented by: 

. 19 

IS! 
20 Devon Knowles, WSBA#39153 

Attorney for Respondcot 21 

22 

i3 

24 

25 • 2-MOTION 'FOR I'l"tiiTECTIVE ORD:ERFOR 
EX:PERX WITNESS AND SERVICES FONPING 
REQUEST 

Law Offices of 1he Dcli=ndeT .A.=eia1ion 
' Juvarilc Di-.Ision. 
1401 E. Jdlinan, S-a:ite400 

Scatlie, W A.98122 
2.06-M7-3900 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

_10 

ll 

12 

p 

14 

15 

16 

17 

18 

19 

20 

21 

SUPERIOR COURT IN THE KING COUNTY OF WASHINGTON STATE 
JUVENILE DIVISION -

IN RE THE DEPENDENCY OF 

. vY\.-t+. P. -
_ Dob 11/11!2008, 

11mor .Chtld 

) NO 
) 
) 
) 
) 
) 

r~· 

11-7-024-55-3 KNT 
fROTECIIVE ORDER FOR EXPERT 
WITNESS AND SERVICES FUND1NG 
REQUEST 

ORDER 

IT IS HEREBY ORDERED that any Kmg County ~s or inforrilaUanthat conct:m th 

above-menuoried document!. ~ a:re r:ekased to a Kmg CoUDrJ Agency, the Washmgton State . . . . 

Audttor:. the W aslungton State Departmc:nt. of Revenue. the Tntemal. Revenue Se:rv1ces pnrsuant to 
. . 

r;t.ate or federal, law. or a state o~: county government ftnanoali.IlSIJ.tui:J.on for payment purposes 

su b.Ject: to a pro~e order and, ~n proper- ~1ce of tlns or!fa-, shall not be t~i~ed to any 

~tor, U'ICludm.g pursuant u:; a PRA requeit:. to the Kmg CoUnty Prosccu.tmg At:tomey's 

Cnmmal DlVlsmn, Office of the Attorney General. or to any governmental agency responsilile for 

·the mvestJgatton or prosecutiDn of the above-lts.ted. Respondent, unnl further order of the court 

22 Respondent's co:ms~ lS respo!ISlble for effect:mg servtce 

23 

24 

-25 - i-PlWTEcnvE ORDER FOR EXPERT 
WlrNESS AND SERVICES_ FUNDING REQUEST Law Offici::s of tk: Deft:ndrr Assoc:tabon 

Jovemle ~ron · 
140 I E Jefferson Suite. 400 

St:aii:Ie. W A 9& I 22 
206--447-3900 



l 
DONE tillS / ()1 day of __c__.IJL_c__=r-----'· 2012 c 

3 

4 Prcsc:ntt:d "Qy 

5. 
lSI 

6 Devon Knowles . 

7 
Ariomey for Respondent, W~BA#39153 

& 

.I 9 

10 

11 

12 

13 

14 

tS 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 - 2-PROTECTIVE ORDER FOR EXPERT 

I 
WITNESS AND SERVICES FIJNI)ING REQUEST 

.). 

..... 
JUDGE 

Law Offices of the Defender Assocumon 
Juvt:llDe Dl\~10n 

1401 E J~ Smt:400 
Seal1Jc WA 9S 122 

206-447-3900 
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2 

4 

7 

8 

9 

10 

11 

12 

13 

14-

15 

16 

17 

18 

19 

20 

21 

SUPERIOR COURT IN THE KlNG COUNTY OF W ASIDNGTON STATE 
JUVENILE DIVISION 

1N RE THE: DEPENDENCY OF 

((\ . If~ f'. 

Dob 11/1112008, 

MmorC!nld 

) NO 
) . 

) 
) 
) 
) 
) 
) 

. ) 

10-2 07201 0 ieNT 
11-7-02455-3 KNT 

. MOT;[ ON FOR PROTECTIVE ORDER 
FOR EXPERT WITNESS AND 
SERVICES FUNDJNG REQUEST 

·MOTION 

COMES NOW Respondent and reque'>ts a protective order hmrtmg the rusdosme ofthe 

followmg docm:nents and the mfonnation contamcd m th~e documents . 

1. .Monon for FundtD.g of Expert Set:VIces, dated,: 412612012 

2 Order Authonzmg Expert Sc:mces at Pubhc Expense, dated 4/">...61'1JJ 12 

3 Dec-larahon of Counsel RE OPD Fundmg, dated 4/2612012 

4 ------------------------------~~·--------

22 Thest? document!. were proVlded. to the Offi~ of Pubil~ Defense (OPD) and the records 

23 and mformatton concernmgthese documents Wlll be proVIded to vanous agencteS ui. the future to 

24 condnc!: fmanCial busmess 

25 l-MOTION FOR PROTECTIVE ORDER FOR 
EXPERT WITNESS AND SERVICES FUNDING 
REQUEST 

Law Office<; of the D-...feDtkt MwCiahon 
JliVO!llc DrVl$llln 

1401 E .Tclf=on, Swte 4[)::1 
Seattle WA 98122 

206-447-3900 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

u 

13 

14 

15 

16 

17 

. TI:us r~ 1~ made ~ursuant to the ~t Waslpngton Supreme· Court decl.ston m 

Yahma County v Yalama HeWM-Republtc 170 Wn 2d 775 (2011) . The Supreme Comt ruled 

that docnments prepared by court pen.onnd m f;ODDeCtlon With court case~ and matntamed by the 

court are ]Uc:bo.al documc:Dts governed by the court rule!. for disclosure and not the Pubhc Recoli 

Act (PRA) In addmoil;.. such doromems when transferred to non-Judlru.l county en~tie~. lie 

governed by the PRA unless they a..-e sabJect to a protectJ.ve order 1be documents hsted above, 

contam mfurmanon that IS work product and confi.dentuil unde:r RCW 13 34 090, JuCR 9 2, and 

In reV R R . 134 Waih App 573,.141 P 3d 85 (2006) They outlmc RC!.prindmt' s theory of the 

case and Identify pote.trti.al experts Thus, pursuant to 1he most recent Supreme Court deci.Slon, 

the defense requests that a protecUVe otdet be ISsued I.mutmg the dJsclosure of the documents 
. . 

hsted above The protective orda should place :r;estnctJ.Dns on vanous agcnclC!. from rcle.asm.g . 

any of these matcnals or any mfonnatJon contamed m lhese matenals · 

18 Pre<;e:nted by 

19 
s 

20 Devon Knowles 

21 
Att~y for Respondent. WSl3A#39153 

23 

24 

25 - 2--MOTION FOR PROTECTIVE ORDER FOR 
ExPERT wr:rNl!SS AND SERVICES FUNDING 
REQUEST 

La.w Offices of the DeR:ndr::r Assoctauon 
J u verule Dl\'151Dn 

l.4Ql E Jcfu:rson. Sm:1l!.400 
Se.tttl::. WA n122 

. 206 447-3900 


