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I. IDENTITY OF PETITIONER 

COMES NOW the retitioner, Courtney Robinson, the Appellant 

below, by and through his attorney, William D. Hochberg, pursuant to 

RAP 13.4, and asks this Court to accept discretionary review of the 

decision designated in Part II of this motion. Mr. Robinson is a former 

professional football playet who injured his right knee during a tryout 

' 

with the Seattle Seahawks, !designed and supervised by Seahawks' head 

coach, Pete Carroll. 

II. COURT OF APPEALS DECISION 

The Petition seeks 'review of the published Division I opinion 

Robinson v. Dep 't of Labor & Industries, No. 69739-1-I, filed May 27, 

2014 (Slip op. attached at 4pp. A). 

III. ISSUES PRESEN1JED FOR REVIEW 

1. Did the Court Jf Appeals err by holding that Mr. Robinson 
was not an jployee of the Seattle Seahawks under the 
Novenson test for purposes of workers' compensation 
liability during , is mandatory try-out with the team? 

2. Does public policy and the liberal mandate of Washington's 
Industrial Insurance Act (IIA) support a limited tryout 
exception for jdb applicants to the employment requirements 
of the IIA, \\jhen these applicants are induced by the 
employer to perjform ultrahazardous activities under the guise 
of a job tryout? ' 

IV. STATEMENT OF!fHE CASE 
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In April 2010, Seatllf Seahawks coaches invited professional 

defensive back, Courtney Robinson, to attend a mini-camp tryout with the 
' 

team at their training facility in Renton, Washington. Certified Appeal 

Board Record (hereinafter "CABR"), Testimony of John Idzik, 18. The 

purpose of this mini-camp was to interview and tryout players for 

recruitment into the Seahawks' full-time player roster. CABR, Testimony of 

Courtney Robinson, 49. These mini-camps are the only way for free agents 

to join the team, and are by invitation only. !d. Prior to making such 

invitations, coaches scout players thoroughly, selecting only those players 

who can fill necessary roles on the team. CABR, Testimony of John Idzik, 6. 

Invited players may be selected for either a ''visit," which consists of 

a physical exam by a team doctor and an interview with the coaching staff, 

or a full "tryout," which involv~s the physical exam and an interview, as well 

as fieldwork and physical drills. !d. Unlike a mini-camp visit, the mini-

camp tryout involves a serious risk of injury and invited players are required 

to sign a tort liability waiver in order to participate. !d. at 28. 

Mr. Robinson was invitbd to tryout as a defensive back for a spot on 

the roster. CABR, Testimony of Courtney Robinson, 30. The Seahawks 

handled all of Mr. Robinsort's travel arrangements and expenses and 

provided him with a detailed itiherary for his trip to Seattle and a schedule of 

activities over the course of the three-day camp. !d. That schedule dictated 
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I 

his activities during both the milni-camp and off-hours. !d. at 33. When Mr. 

Robinson arrived at the Seahawks' facility, more than 2,000 miles from his 

home, the Seahawks informed him that if he did not sign a waiver giving up 

his rights to sue the Seahawks timder the common law in case of injury, they 

would not allow him to try o1t for the team. CABR, Testimony of John 

Idzik, 11. Mr. Robinson signe~ the waiver. 

After completing his team interview and passing his physical 

examination, Mr. Robinson participated in several tryout drills conducted by 

Seahawks' head coach, Pete qarroll, using team facilities and equipment. 

CABR, Testimony of Courtnet Robinson, 31-32, 36. During one drill, as 

Coach Carroll threw the ball, Mr. Robinson caught his foot in the ground and 

injured his knee. !d. The Seahawks put him on the sidelines with ice on his 

knee for the remainder of the pitactice, and then took him to the team's trainer 

for medical evaluation. !d. at 40. Mr. Robinson later rejoined the rest of the 

players for dinner, where the Seahawks informed him they were cancelling 

his tryout and sending him hole immediately. !d. at 42. Even though Mr. 

! 

Robinson had been scheduled to stay through April 15th and was in a great 
! 

deal of pain, the Seahawks told him that he would be dropped off at the hotel 

where he was to gather his ~hings and fly home that night. !d. 
I 

The 

Seahawks arranged a change i* his flight schedule as well as transportation 

to the airport. !d. at 44. 
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On June 7, 2010, Mr. kobinson applied for workers' compensation 

benefits under Washington's Industrial Insurance Act (IIA) for his knee 

injury. The Department of Labor and Industries denied his claim on the 

basis that Mr. Robinson was not an employee of the Seahawks when injured. 

Mr. Robinson appealed to the Board of Industrial Insurance Appeals, and the 

Industrial Appeals Judge affiflljled the Department's order and subsequently 

denied Mr. Robinson's Petitioh for Review. The King County Superior 

Court and the Washington Court of Appeals, Division I, upheld the 

Department's determination. This timely Petition for Review follows. 

The result of the Court ~f Appeals' decision is that private employers 

who induce individuals like Mr· Robinson to participate in ultrahazardous 

job tryouts that result in seri~us injuries and sometimes even death, are 

relieved of all responsibility for these injuries under either the common law 

i 

or the workers' compensatioh laws. The burden of caring for these 

individuals then falls upon th~ citizens of Washington and the federal and 

state governments. This is a matter of substantial public interest, and merits 

review by this Court. 

V. ARGUMENT 

Washington's Ind~strial Insurance Act (IIA) was enacted to 
' 

provide "sure and certainl relief for workers, injured in their work." 

RCW 51.04.010. The WaShington Legislature mandated that since there 
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is "a hazard in all emplotyment," Title 51 RCW "shall be liberally 

construed for the purpose of reducing to a minimum the suffering and 

economic loss arising from injuries and/or death occurring in the course 

of employment." RCW 51.12.010. 

In this case, the liberal mandate of the IIA, combined with 

Supreme Court precedent, 1.e., Novenson v. Spokane Culvert & 

Fabricating Co., 91 Wn.2d 550, 588 P.2d 1174 (1979), compel the 

conclusion that Mr. Robinson's official tryout with the Seattle Seahawks 

created an implicit employment relationship. Any other conclusion 

creates a dangerous and' improper precedent in Washington that 

employers, particularly employers in hazardous industries, can 

unilaterally strip workers of all possible avenues of recovery when they 

are injured in service to the! employer, merely by requiring potential new 

hires to participate in dangdrous, potentially career-ending tryouts. 
I 

Even assuming that~ Mr. Robinson is afforded no protection under 

Novenson, the Seahawks position-that Mr. Robinson should have no 

protection in either tort la"'f or workers' compensation relief-is counter 

to our state's public policy. Whether someone in Mr. Robinson's 

position-a highly skilled professional, in a high-risk, ultrahazardous, 

physically demanding occupation that requires potential employees to 

participate in dangerous physical testing simply to be considered for a 
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job-qualifies for protectiop under state workers' compensation law is 

an issue of first impression ~n this state. The solution to this dilemma is 

clear: if Novenson offers no protection to individuals like Mr. Robinson, 

the Court should affirmatively adopt a tryout exception to the test for an 

employment relationship. While this is a matter of first impression in 

Washington, numerous other states have espoused such a policy, and in 

light of the important pub lip policy concerns and the lack of law in our 

own state, this Court may appropriately look to this persuasive precedent 

for guidance in determining the proper relationship between these two 

parties. 

A. Mr. Robinson Qualifles as a Seahawks' Employee under the 
Novenson Test. 

For workers' compensation purposes, a covered worker means: 

... every person in tl)is state who is engaged in the 
employment of an emp~· oyer under this title, whether by way 
of manual labor or ot erwise in the course of his or her 
employment; also eve person in this state who is ... 
working under an independent contract, the essence of which 
is his or her personal labor for an employer under this title, 
whether by way of ma.!(lual labor or otherwise, in the course 
of his or her employment. 

RCW 51.08.180. The courts provided further guidance in Novenson v. 

Spokane Culvert & Fabricating Co., 91 Wn.2d 550, 553, 588 P.2d 1174 

(1979), setting out a tWo-prong test for determining whether an 

employer-employee relationship exists. There, the Court held that "[ f]or 
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purposes of workmen's qompensation, an employment relationship 

i 
exists only when: (1) the eiuployer has the right to control the servant's 

physical conduct in the performance of this duties, and (2) there is 

consent by the employee to this relationship." !d. 

In Mr. Robinson's case, the Court of Appeals fundamentally 

erred in its application of Novenson when it found no employment 

relationship between Mr. Robinson and the Seattle Seahawks. While 

Mr. Robinson was in Seattle at the Seahawks' request, the Seahawks 

controlled his travel itinerary, his expenses, and his scheduled activities. 

CABR, Testimony of Courtney Robinson, 30. When Mr. Robinson was 

on the field performing football drills, he consented to the Seahawks' 

right to control his physical conduct, satisfying both the first and second 

prongs of the Novenson test. 

The Court of Ajppeals emphasized that Mr. Robinson's 

participation in the mini-camp was voluntary and therefore the Seahawks 

did not have the right to control Mr. Robinson's physical conduct during 

the tryout, but this finding ~s not supported by substantial evidence. Any 
I 

employee engaged in an at-will employment relationship is present 

voluntarily and is free to leave at any time. This does not negate the 
' 
i 

employer's right to dictate the employee's work duties and the manner in 

which he performs them. Similarly, the fact that Mr. Robinson wanted 
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to participate in the mini-~amp does not mean that the team did not 

I 

control his activities. Mlr. Robinson's participation and complete 

compliance with the team~s instructions was vital to his chances of 

receiving a contract with the team. The team knew this and indeed 

exercised complete control over Mr. Robinson, both before, and-

especially telling-after hi~ injury. The Seahawks' coaches did not 

immediately allow Mr. Robinson to seek medical treatment, but waited 

to have him examined at their convenience. When they determined he 

was seriously injured, their control tightened even further. They changed 

his flight and hotel reservations and forced Mr. Robinson to leave Seattle 

immediately. Clearly, the team had the power of control over all of Mr. 

Robinson's comings and goings. Despite this uncontested evidence of 

the team's control over Mr. Robinson's activities and their concise 

actions to force Mr. Robinson to leave Seattle, the Court of Appeals 

erroneously found the Seahawks did not have the authority to discharge 

Mr. Robinson for not following his assigned itinerary or participating in 

scheduled activities. The rt:~Cord shows they did exactly that. 

In regard to the second prong of the Novenson test, which 

requires that the employee consent to the employer's control, while Mr. 

Robinson understood he had not yet signed a formal NFL contract to 

play for the Seattle Seahawks, it was also clear that he must and did 
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consent to the control of the Seahawks and demonstrate his ability to 

obey the instructions of th~ Seahawks' staff. If Mr. Robinson had not 

consented to the Seahawks' control and instruction, the team would 

never have considered him for a permanent position. 

The Court of Appee).ls cited 1000 Virginia Ltd. P 'ship v. Vertecs 
I 

Corp., 158 Wn.2d 566, 57S, 146 P.3d 423 (2006), for the proposition 

that mutual consent is required to establish an employment relationship, 

but 1000 Virginia Ltd. involved a breach of contract dispute between a 

general contractor and sev~ral subcontractors, not the standard for the 
! 

employment relationship under Washington's workers' compensation 

laws. The dispute revolved largely around discovery rules and the Court 

did not consider the employment relationship between the two parties. 

Instead, the case cit~d by Mr. Robinson, In re Kimberly J. Bemis, 

BIIA Dec. 90 5522 ( 1992), :while not binding, is highly persuasive, as the 

Board of Industrial Insurance Appeals considered the exact question 

presented here--whether an individual injured in a pre-employment 

testing program is an emplfyee for workers' compensation purposes. In 

Bemis, the claimant was injured while voluntarily participating in a flight 

attendant training program! for Alaska Airlines. In finding that Bemis 

was entitled to workers' c~mpensation payments, the Board looked to: 
I 
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"the right of control an4 discharge, payment of wages, and the 

i 

contractual relationship, whether express or implied." !d. 

The Board found that while Ms. Bemis was not yet contractually 

employed with Alaska Airlines while in the training, the company 

exerted a high degree ol control over the trainees: 100 percent 

i 

attendance was mandatory i)n order to successfully complete the program 
! 

and be considered for pemtanent employment, the training location and 

equipment were provided by the airline, and the trainers were Alaska 

Airline employees. All s-pch factors are present in the instant case. 
! 

However, instead of considering these factors and the fact Mr. Robinson 

met his burden of showiqg an implied employment relationship, the 

Court of Appeals again relied on the incorrect assertion the Seahawks 

had no control over Mr. Robinson. The Court attempted to distinguish 

Bemis on the basis the flight attendant training was attended by both new 

and experienced flight attendant trainees, while Mr. Robinson did not 

attend the mini-camp in an effort to learn any new football skills. 
I 

I 

However, this was immat~rial in Bemis and is certainly not a valid 

consideration under the Novenson test. 

In Bolin v. Kitsap Co., 114 Wn.2d 70, 785 P.2d 805 (1990), the 

Washington Supreme Court found that a juror was entitled to workers' 
I 

compensation coverage while engaged in jury duty for the county. The 
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Court noted the importan¢e of providing some protection, m either 

common law or workers' <tompensation, to injured workers. It stated: 

"the law requires the employee's consent, lest an employment 

relationship be implied without his consent to deprive him ofhis right to 

sue at common law." The purpose behind the doctrine of consent is to 

protect the employee from being forced into a relationship to which he 

has not consented. Similarly, in Bennerstrom v. Dep 't of Labor & 

Industries, 120 Wn.App. 853, 861, 86 P.3d 826 (2004), the Court noted 

that "the point of inquiry whether the putative employee consented to the 

relationship is that an empJoyee gives up valuable rights, among them 

the right to sue the employer, by being subject to the workers' 

compensation act." Where, as here, Mr. Robinson was forced to sign a 

waiver of his right to sue the Seahawks in tort to attend the Seahawks' 

mini-camp, the conseque~ces of Mr. Robinson's consent to the 

Seahawks' control is even more far-reaching. By forcing players to sign 

tort waivers and asking the courts to find players like Mr. Robinson are 

not employees, the Seahawks have made themselves immune to suit for 

injuries that are a direct result of the Seahawks' direction and control. 

The courts look to the employee's consent rather than the employer's 

because employers frequfntly seek to use workers' compensation 

coverage in order to avoid liability under common law. Thus, it is Mr. 

Petition for Review - 13 



i 

Robinson's consent to thf Seahawks' control that 1s the essential 

criterion to determine whether coverage should apply. Where, as here, 

Mr. Robinson was under t~e Seahawks' control, and consented to that 

control in direction of his physical activities, Novenson and the liberal 

mandate of the IIA direct that he be provided with "sure and certain 

relief." RCW 51.04.010. Accordingly, the Court of Appeals' 

determination Mr. Robinson did not have an employee relationship with 

the Seattle Seahawks and was not entitled to workers' compensation 

protection should be overturned as contrary to the law and the evidence. 

B. Public Policy Supports a Limited "Tryout" Exception for 
Workers' Compensation Determinations. 

Nothing in Novenson dictates the shortsighted decision of the 

Court of Appeals; the clear mandate of Novenson is that the employment 

relationship should be determined based on the employer's control and 

the employee's consent, after a careful consideration of all the relevant 

factors. The Court below improperly focused on Mr. Robinson's 

decision to try out with the iSeahawks as conclusive evidence that he was 

' 

not entitled to any protecti6ns for injuries sustained while working with 

the team. However, if Novenson is twisted to exclude workers like Mr. 

Robinson from the relief aforded by the IIA, public policy demands the 

adoption of a limited excdption to the rule for the class of employees 
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who are subject to hazardous work conditions as part of a mandatory 

tryout for a potential employer. 

The tryout exceptiQll is an exception to the general rule that a 

contract for hire must exist lpefore benefits can be awarded. Courts in the 

neighboring jurisdictions o~ California and Alaska have both adopted the 

' 

tryout exception. Laeng ~. Workmen's Compensation Appeals Bd., 6 

Cal.3d 771, 100 Cal Rptr. 377, 494 P.2d 1 (1972); Childs v. Kalgin 

Island Lodge, 779 P.2d 310, 314 (Alaska 1989); Cluffv. Nana-Marriott, 

892 P .2d 164 (Alaska 1995). The principle behind the rule is that when 

an employer exposes potential employees to risks inherent in a tryout 

period and the applicant is under the employer's direction or control, a 

resulting injury should be compensable as a matter of law. Cluff, 892 

P.2d at 171, citing Childs, 779 P.2d at 314. The goal is to make sure that 

compensation benefits are provided when the risks of employment result 

in injury in situations where there is no contract for hire. Cluff, 892 P .2d 

at 173, citing Laeng, 6 Cal.3d 771 (1972). 

All the parties invtlved in this case understood Mr. Robinson 

was participating in a tryout, at the end of which he may or may not have 

received an offer of permahent employment with the Seattle Seahawks. 
! 

While the Seahawks have argued this process is legally and procedurally 

no different from an intervjew for any other job, this is simply incorrect. 
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First, Mr. Robinson could rb.ot apply for a job with the team, but tryout 

offers were extended to select players, by invitation only, at the 

discretion of Seahawks coaching personnel, only after extensive scouting 

research into potential players. Further, participation in a football mini­

camp, unlike an in-office interview for a white-collar job, includes the 

serious possibility of susta~ning significant injury during the course of 

football drills and workouts. Unlike most other professional interviews, 

even death could result from participation in a football mini-camp. 

While an interviewee for an office-based position would not be 

entitled to workers' compensation if he or she was injured during an 

interview, that person would still have recourse through the common law 

and could sue for damages in tort. The fact the Seahawks forced Mr. 

Robinson to waive any tort claim strongly weighs in favor of finding 

workers' compensation coverage. There should be no doubt that the 

liability waiver he signed was a contract of adhesion. The Seahawks 

made it very clear they would not allow Mr. Robinson to proceed with 

the tryout process if he diq not sign the waiver. After traveling across 

the country to attend the mini-camp, and knowing that participation was 

the only way to receive an offer, Mr. Robinson had no bargaining 

position and no time to !::onsider the agreement, negotiate, or seek 

counsel. Mr. Robinson submitted to the Seahawks' control, and since 
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Mr. Robinson had no viabl~ option other than signing away his right to 

common law legal protection in the case of serious injury or death, 

workers' compensation is the only recovery available for Mr. Robinson. 

Under Washington law, while an employee may waive tort liability, he 

may not waive workers' compensation coverage. RCW 51.04.060. 
! 

The liberal mandat+ of the IIA, like the Alaska and California 

workers' compensation statutes at issue in Laeng and Cluff, justifies 

finding a coverage exception to protect Mr. Robinson and other workers 

similarly situated. While tfe Court of Appeals focused on California's 

statutory differences, both Washington and California provide broad 

coverage to injured workers. Just as California seeks to "protect 

individuals from any 'special risks' of employment," the IIA recognizes 

there is "hazard in all employments" and thus "embraces" all 

employments not excluded.: Laeng, 6 Cal.3d at 774; RCW 51.12.010. In 
i 
I 
I 

Laeng, the petitioner fractured his foot while running an obstacle course 

as part of a physical agili~ test. The obstacle course was a required 
' 

i 

tryout component for certrin dangerous jobs in the City of Covina, 

including all applicants to the city's police, fire, and refuse disposal 

departments. The Workm.en's Compensation Appeals Board denied 
I 

Laeng's claim for injury, fi~ding he was not yet an employee at the time 
! 

of his injury. The Supreme Court of California reversed, holding that 
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Laeng's injury was comp nsable under the California Labor Code, 

"employee" means "every erson in the service of an employer under 

any appointment or contract of hire or apprenticeship, express or 

implied, oral or written ... " Laeng, 6 Cal.3d at 776-77. The California 

Code also provides that a*y person rendering services for another is 

presumed to be an employee. Laeng, 6 Cal.3d at 777. 

These rules provide broad coverage for workers, and as in 

Washington, the court fofd they should apply liberally, to create a 

tryout exception: 

The program for the tryout thus structured a relationship 
between applicant .nd employer, which, although not 
necessarily resultant i~ permanent employment, was inchoate 
and viable. Pursuant to it applicant undertook special risks in 
performing designat!. , dangerous tasks; at this preliminary 
stage these were esse tially 'risks of employment' for which 
our compensation la s, mandating liberal interpretation in 
favor of awarding co pensation, compel coverage. 

I 

Laeng, 6 Cal.3d at 783. The policy and history of Washington's no-fault 

workers' compensation scheme is similar, and the Court should find that 

job applicants, induced to perform hazardous activities for an employer 

as part of a tryout for that employer, are entitled to workers' 

compensation coverage for injuries sustained during this preliminary 

stage of the employment re~ationship. 
' 
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The Court of Appe~ls attempted to distinguish Mr. Robinson's 

role in the mini-camp on th¢ basis he did not participate in any real game 

activities, but only football drills unrelated to professional play. This is 

the same error the review board made, that the court corrected, in La eng: 

[A] tryout which requires the performance of special skills, 
relevant to the potellltial employment, "is for the benefit of 
the employer, as well as the applicant," since the 
applicant's efforts permit the employer to select workers 
who are likely to be better suited for the available position. 
In this sense, an agility test, for example, serves the same 
purpose as an on~the-job trial performance; since the 
employer is free to select whatever type of tryout he 
prefers, his choice of an agility test may well indicate that, 
on the whole, such a tryout will be of more "benefit" to him 
than any alternative test. 

Laeng, 6 Cal.3d at 781-82 (quoting Smith v. Venezian Lamp Co., 5 

A.D.2d 12, 14, 168 N.Y.S.2d 764 (1957). The California Supreme Court 

also correctly noted that !an applicant participating in a mandatory 

physical tryout submits hirpself to the employer's physical control and 

the employer reciprocall~ accepts responsibility for directing the 

applicant's activities. 

The resulting rtlationship between parties may not be the 

garden variety, explicit contractual agreement seen in other cases, but it 

is an employment relationShip nonetheless. Here, as in other states, 

workers who cede their cdmmon law rights of recovery to a potential 
! 

employer should not also be denied workers' compensation coverage 
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I 

i 

when their activities bene~t the employer and they are injured in the 

commission of those activities. 

VI. CONCLUSION 
~ 

As a professional :football player committed to a three-day 

physical tryout with the Seattle Seahawks, Courtney Robinson meets 

both the control and consent prongs of the Novenson test. Further, the 

liberal mandate of Washington's Industrial Insurance Act and public 

policy justify a limited ''tryout" exception for a special class of 

employees-those induced 1to perform hazardous activities before being 
I 

offered permanent employment. The Court of Appeals' decision 

misapplies Novenson and in this important issue of first impression, 

discards the explicitly mandated liberal policy of the Washington 

Legislature, in favor of pr~viding the Seattle Seahawks with complete 

immunity from all liability for injury to its potential players, allowing the 

Seahawks to push young men to the point of career-ending injuries 

without fear of any account~bility. 
I 

To protect both w9rkers and the taxpayers who would become 

responsible for such liabilities in the future, the Petitioner respectfully 

requests this Court to grant; discretionary review and reverse the opinion 

I 

of the Court of Appeals by!directing Football Northwest, LLC, to accept 
I 

responsibility for Mr. Robirn.son's injury. 
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SCHINDLER, J. - For purposes of the Industrial Insurance Act, Title 51 RCW (I lA), 

an employment relationship exists only ~here (1) the employer has the .right to control 
! 

the employee's physical conduct in the prrformance of his duties and (2) there is mutual 

consent to an employment relationship. recause substantial evidence supports the 

determination that Courtney Robinson w.s not an employee of the Seattle Seahawks 

when he injured his knee during an off-s,ason minicamp tryout as a free agent, we 
i 

conclude Robinson was not entitled to wrrkers' compensation benefits under the I lA, 

and affirm. 

FACTS 

Courtney Robinson attended the fniversity of Massachusetts on a football 

scholarship and played defensive back ~nd kick returner. Robinson participated in the 
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i 

2009 draft but was not selected by any o~ the 32 National Football League (NFL) teams. 

In April 2009, the Philadelphia Ea~les entered into negotiations with Robinson, 
I 

' 

resulting in the execution of an NFL play«?r contract. In August 2009, the Eagles 

released Robinson from his contract. As·a free agent. Robinson could enter into an 

NFL contract with other teams. In October 2009, Robinson tried out as a free agent 

with two other NFL teams, the Cincinnati Bengals and the Detroit Lions, but "was not 

signed" by either team. I 

In February 2010, sports agent an~ attorney Lyle Masnikoff began representing 

Robinson. In an effort to try and get Rob~nson "an opportunity" to sign an NFL contract, 
I 

Masnikoff contacted a number of NFL te~m general managers. 

The Seattle Seahawks invited Ro~inson and 15 other free agents to attend a 

three-day minicamp tryout from April 13 tp 15. On April 7, Masnikoff sent an e-mail to 

the Seahawks confirming the invitation t~ try out at the minicamp and describing 

Robinson's accomplishments. The Seahawks made the travel arrangements for 

Robinson to fly from Connecticut to Sea~le to attend the minicamp. 

I 

Seattle Seahawks Vice President pf Football Administration John ldzik testified 

that the Seahawks held three minicamps! in 2010. ldzik described a tryout as an 

opportunity "to bring the player in, meet tne player, talk to him, give him a physical 

exam, ... run him through the paces an1 witness his movement firsthand." ldzik said 

players invited to a tryout are not "required to show up[.) There's nothing mandatory. 

It's purely voluntary on the part of the player." ldzik testified that prior to signing a 
I 

player to an NFL contract, the team can fask them to go through a tryout, through drills. 

2 
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But if the player does not desire to do an of that, he does not have to. We can't 

mandate it. The only players that we ca govern, with mandatory rules and discipline, 

would be players under contract." 

ldzik testified that the NFL rules p~ohibit the use of pads and contact drills during 
I 

a minicamp, and the NFL monitors the "t'mpo" of the minicamps, "such that player 

safety is always kept in mind." ldzik said drills during a minicamp are "significantly 

different" than a training camp practice or a game. ldzik testified, in pertinent part: 

So the type of drills ~at we're able to do in mini-camp versus 
the type of drills that you'r~: able to do in a full-pads practice during 
training camp or the type o activities a player goes through on 
game day in live competiti n are significantly different. 

a Okay. And this Apri12010 sa mini-camp versus a training 
camp? , 

A It was a mini-camp, yes. I 

a Okay. That means nobod~ was wearing pads? 
A We were allowed to wear lmets. 

But we were not all d to wear shoulder pads or any of the 
customary pads that you s on game day. 

By - by [collective b rgaining agreement] rules, they're 
allowed to wear elbow pad and knee pads and helmets. But they 
are not allowed to wear an hing else. And we're not allowed to 
have live contact. j 

Robinson arrived in Seattle on April 12. The Seahawks arranged transportation 
i 

to the hotel and gave Robinson an itiner$ry for the three-day minicamp. The itinerary 
I 

included orientation, meetings, workouts~ drills, and meals at the Seahawks practice 

facility in Renton. NFL rules prohibH te+s from compensating tryout players but permH 

payment of travel and hotel expenses and meals. By contrast, Seahawks players under 

contract who participate in a minicamp are entitled to a per diem. ldzik testified that the 

Seahawks players who attended the minicamp received a pro rata portion of either $825 

' per week if they were a "rookie" or $1,0oP per week if they were a veteran player. 

3 
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ldzik said that at the beginning of rientation for a minicamp tryout, the 

Seahawks go over the "Free Agent Tryo Waiver and Release of Liability" with the free 

agent players. The Free Agent Tryout iver and Release of Liability states that the 

free agent is "not an employee of the Se~ttle Seahawks," and the player agrees to 
I 

release the Seahawks, its employees, as! well as the NFL from any liability for injury. 

ldzik testified, in pertinent part: 

Well, the first thing we do, with all bf our tryouts coming to the Seahawks, 
is make them understand that we t we have them sign a waiver of liability 
so they understand they're not an ~mployee of the Seahawks, that we're 
granting them a tryout, that during1the tryout they're in essence waiving 
liability of the Seahawks if anythin~ were to happen to them during the 
tryout. 

And- you know, and we ex lain that verbally, too. So we- we give 
them the form and then run throu h- run through, you know, the­
basically the - what the form says. 

And- and then at that point if they're willing to go on, which most 
all of them are, we conduct the int rviews, and we conduct the physical 
examinations and - and eventual! the tryout. 

I 

Robinson signed the Free Agent "Jtryout Waiver and Release of Liability on April 
I 

12.1 Later that afternoon, a Seahawks t~am doctor examined Robinson. After passing 

the physical examination, Robinson atte1ded a meeting at the practice facility with other 
I 

1 The Free Agent Tryout Waiver and Release of Liability states. in pertinent part: 
Whereas, Courtney Robinson, (herein k~own as "Player") who is not an employee of the 
Seattle Seahawks (herein known as "Ciu "), has a desire to participate in various 
exercises and workouts at the Seattle S ahawks' training facility, induding but not limited 
to participation in workout and/or mini-ca p sessions from 4/13/10 through 4/15/10 and; 

Whereas Player fully understands the risks involved in that it is possible to sustain 
serious injury during the course of said e~ercises and workouts, and; 

Now, therefore, in consideration of the lportunity to participate in the aforementioned 
exercises and workouts, Player fully cov nants not to sue and forever discharges the 
Seattle Seahawks, its officers, coaches, couts, athletic trainers, physicians, players, and 
employees as well as the National Foo II League (herein known as "Releasees") from 
any and all liability to the Player, his perf.nal representative assigns. heirs, and next of 
kin from any and all loss or damage, or im or demands therefore on account of injury 
to the person or property or resulting in t e death of the Player, whether caused by 
negligence of Releasees or otherwise 

I 
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free agents, players under contract, and t e coaches. Afterwards, Robinson met with 

Seahawks defensive coordinator Paul Br dley. 

The next day, Robinson returned t the Seahawks facility for breakfast followed 
i 

by a meeting with other free agents, play'rs under contract, and the coaches. 
I 

The coaches conducted on-field drills after lunch. Seahawks Head Coach Pete 

Carroll lined up the defensive back playeris. Robinson testified that after signaling to 

him "to go," Coach Carroll threw him the ~all. Robinson testified that while he "was 

back peddling, my foot got caught in the ground, or whatnot, but as I dove for the ball I 

was injured, you know, on that current pl~y." Robinson said he "knew something was 

wrong because the knee started ... swelling up." The team trainer examined Robinson 

and told him "it wasn't a tom ACL [(anteri(>r cruciate ligament)], but tom meniscus." 

Robinson got ice for his knee and went to a meeting for defensive backs, followed by 

dinner at the training facility. During dinner, a Seahawks employee told Robinson he 

was booked on a return flight home that night. 

On June 7, Robinson filed an application for benefits with the State of 

Washington Department of Labor and 1n4ustries (Department). Robinson asserted that 

on April 13 he sustained an industrial injury during the course of employment with the 

Seahawks. The Department denied the ~laim. Robinson filed an appeal with the State 

of Washington Board of Industrial lnsura~ce Appeals (BIIA). 

Robinson, his sport agent Masnikoff, and Seahawks defensive coordinator 

Bradley testified during the two-day hearing before the Board of Industrial Insurance 
I 

Appeals judge (IAJ). The IAJ also admitt~ into evidence the deposition testimony of 

Seahawks Vice President of Football Administration John ldzik, the Free Agent Tryout 

5 
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Waiver and Release of Liability Robinso signed, and a standard NFL player contract. 

The parties stipulated that the Seahawks paid Robinson's travel expenses in the 

amount of $1,124.80 for airfare, and hot . expenses for two nights at the Sheraton Hotel 

in the amount of $180.76. 

Robinson testified that the invitatiqn to attend the Seahawks minicamp was an 

opportunity to "show [his] skills to the Se.hawks" and "reestablish" himself. Robinson 

said that he was "hoping to sign [a] contr+ct at the end of the mini camp." Robinson 
I 

testified that playing as a defensive back land kick returner "is very problematic to 

injuries." 

Sports agent Masnikoff testified th t Robinson was a free agent when he 

attended the minicamp, that NFL player ontracts must be in writing, and that Robinson 

did not have a written contract with the hawks. Masnikoff admitted that free agent 

players invited to a minicamp tryout are riot "guaranteed a position with the team," and 
I 

the percentage of players offered a con~ct is well below 50 percent. 
I 
I 

Seahawks defensive coordinator ~aul Bradley testified that he did not have the 

authority to sign free agent players to th~ team. Bradley said that he makes a point of 

telling free agent tryout players that there are "no guarantees but ... you have a chance 

to come in and compete .... You have~ chance to show your skills and talents, and 

what you have." Bradley testified that tht Seahawks did not have a special or "out of 
! 

the ordinary" need for a defensive back i~ 2010. 
I 

ldzik testified that his responsibilitt· s included drafting contracts and signing 

players. ldzik said that when the Seaha . s invite a free agent player to a tryout, the 

6 
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free agent and his representation are inf rmed that there is no guarantee the player will 

be offered a contract at the end of the try ut: 

We bring - and also I shoul say that it's - it's discussed with their 
representation, when you're settin up the tryout, so that they know - the 
player knows that we're bringing h m in to acquaint ourselves with him, to 
try him out; and at the end, we'll m ke our evaluation. And at that time, 
we'll decide whether or not to offer a contract. 

ldzik said that when the team extends an offer, it must to use the standard written 

"National Football League Player Contraqt." ldzik testified there are "literally thousands" 
I 

of highly qualified players in the pool of nbncontract players the Seahawks are able to 

recruit and sign. ldzik said that in 2010, U,e Seahawks had approximately 100 "tryouts 

and visits. "2 Of the 69 "tryout" players tht' team was required to report to the NFL, the 

Seahawks signed 13 players "immediate! after the tryout" and 9 others "at some 

subsequent date." ldzik testified that of t~e 16 free agents who attended the minicamp 

tryout in April2010, the Seahawks signe4 an NFL player contract with 5 players but only 

2 of the 5 players made the final team ro$ter. Under NFL rules, the Seahawks can have 
! 

a maximum of 80 contract players duringf the offseason but only 53 contract players on 
I 

the roster for the regular season. 

The IAJ issued a proposed decision and order. The IAJ concluded that because 

Robinson was not an employee of the Setahawks when he was injured during the 
' 

minicamp tryout, he was not entitled to btnefits under the I lA. 

The IAJ found Robinson's particip~tion in the minicamp tryout was voluntary, 

Robinson "did not receive any value from his attendance at the mini-camp," and the 
! 

I 

Seahawks did not pay Robinson "any fortn of wage or other compensation." The IAJ 

2 ldzik explained that "[a] visit would be ~ringing someone in. You may conduct a physical exam. 
an interview, and not do any on·field work: 1 
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also found that "the mini-camp was not erely a training he had to undergo to be 

qualified for the position: Rather, Robin on, like "everyone else at the mini-camp, ... 

hoped he would be selected by the Seah wks." The proposed decision and order 

I
I states, in pertinent part: , 

There is no question that the Sea~awks dictate the schedule to be 
followed for the mini-camp; howev~r. Mr. Robinson's participation was 
completely voluntary and did not provide any benefit to the team. Mr. 
Robinson was not paid any form ~wage or other compensation. Further, 
just as with everyone else at the ini-camp, Mr. Robinson hoped he would 
be selected by the Seahawks. H ever, the mini-camp was not merely a 
training he had to undergo to be q. alified for the position. Finally, Mr. 
Robinson did not receive any valu~ from his attendance at the mini-camp. 
He did not learn any new skill that ~uld be transferred to another team, or 
benefit him independent of the Se'hawks. 

The BIIA denied Robinson's petition for r'view and adopted the proposed decision and 

order as its final order. 
·, 

Robinson filed an appeal of the BljA final order in superior court. The superior 

court concluded Robinson was not an er11ployee for purposes of the I lA when he was 

injured during the minicamp tryout. The $Uperior court entered extensive "Findings of 

Fact and Conclusions of law" affirming ~e decision of the BIIA. 
! 

ANALYSIS 

Robinson contends the court erred in concluding he was not an employee of the 

Seattle Seahawks for purposes of the IIAiwhen he was injured during the minicamp 
I 

tryout. 

Standard of Review 

The superior court acts in an appellate capacity in an appeal from the BIIA 

decision and reviews the decision de novb. Ruse v. Dep't of Labor & Indus., 138 Wn.2d 
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1, 5-6, 9n P.2d 570 (1999). The BIIA d~ision is prima facie correct, and the burden of 

proof is on the party attacking the decisi~n. RCW 51.52.115;3 Ruse, 138 Wn.2d at 5. 

Our review of the superior court's ~ecision is governed by RCW 51.52.140. 

RCW 51.52.140 states that an "[a]ppeal $hall lie from the judgment of the superior court 

as in other civil cases." Accordingly, the ~tatutory scheme results in a different role for 

this court than is typical for appeals from 'administrative decisions. Rogers v. Dep't of 

' 

Labor & Indus., 151 Wn. App. 174, 180, ~10 P.3d 355 (2009). We review only 

i 

" 'whether substantial evidence supports ~he trial court's factual findings and then 

review, de novo, whether the trial court's !COnclusions of law flow from the findings.' " 
i 

Roaers, 151 Wn. App. at 180 (quoting wrtson v. Dep't of Labor & Indus., 133 Wn. App. 

903, 909, 138 P .3d 1 n (2006) (citing Rupe, 138 Wn.2d at 5)). We must review the 

record in the light most favorable to the party who prevailed in superior court. Harrison 

Mem'l Hosp. v. Gagnon, 110 Wn. App. 4V5, 485, 40 P.3d 1221 (2002). We do not 

weigh or balance the competing testimony and inferences, or apply anew the burden of 

persuasion. Gagnon, 110 Wn. App. at 4~5. Substantial evidence is evidence sufficient 
I 

to persuade a fair-minded, rational persqn of the truth of the matter asserted. Ferencak 

v. Dep't of Labor & Indus., 142 Wn. App. 713,719-20, 175 P.3d 1109 (2008). 

3 RCW 51.52.115 states, in pertinent part: 
The hearing in the superior court shall ~ de novo, but the court shall not receive 
evidence or testimony other than, or in attdition to, that offered before the board or 
included in the record filed by the board n the superior court as provided in RCW 
51.52.110 .... In all court proceedings nder or pursuant to this title the findings and 
decision of the board shall be prima t · correct and the burden of proof shall be upon 
the party attacking the same. If the cou shall determine that the board has acted within 
its power and has correctly construed t law and found the facts, the decision of the 
board shall be confirmed. 

9 
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Employment RelationshiP under the I lA I 

The right to workers' compensatio~ is statutory. Ochoa v. Dep't of Labor & 

Indus., 143 Wn.2d 422, 425, 20 P.3d 93~ (2001 ). The IIA was designed to provide 

"sure and certain relier to injured worker$ while limiting employer liability for industrial 

injuries. RCW 51.04.010; Dennis v. Dep~ of Labor & Indus., 109 Wn.2d 467, 469-70, 

745 P.2d 1295 (1987). When first enact~. the IIA provided relief only to workers 

injured while preforming "extra hazardouT work." LAws OF 1911 , ch. 7 4, §§ 1-2. In 

1971, the legislature amended the IIA to pover "all employments ... within the 

legislative jurisdiction of the state." LAWS OF 1971, 1st Ex. Sass., ch. 289, § 1. 

A workers' compensation claiman~ bears the burden of establishing eligibility for 
! 

benefits. Ehman v. Dep't of Labor & lnd~s., 33 Wn.2d 584, 595, 206 P.2d 787 (1949); 

Jenkins v. Dep't of Labor & Indus., 85 Wrtl. App. 7, 14, 931 P.2d 907 (1996). In order to 

receive workers' compensation benefits pursuant to the IIA, the claimant must prove he 

is a "worker injured in the course·of his o~ her employment." RCW 51.32.010; Ackley-
! 

Bell v. Seattle Sch. Dist. No. 1, 87 Wn. AfP· 158, 165, 940 P.2d 685 (1997). "Worker" is 

defined as "every person in this state wh~ is engaged in the employment of an employer 

under this title, whether by way of manuJIIabor or otherwise in the course of his or her 

employment." RCW 51.08.180; Ackley-~ell, 87 Wn. App. at 165. Under RCW 

51.08.013(1), an individual is "acting in ttie course of employment" when their actions 

are at the employer's direction or in the fyrtherance of the employer's business. 

Therefore, a workers' compensation clairhant must prove the existence of an 

employment relationship in order to establish the claimant is entitled to benefrts. 

10 
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Although we liberally construe the IIA "in favor of persons who come within the 

act's terms," the IIA liberal construction " oes not apply to defining who those persons 

might be." Be v. De 't of Labor & lndu ., 45 Wn. App. 883, 884, 729 P.2d 63 (1986). 

Instead, persons who claim rights under the I lA are held "to strict proof of their right to 

receive the benefits provided by the act." • Olympia Brewing Co. v. Dep't of Labor & 

Indus., 34 Wn.2d 498, 505, 208 P.2d 1181 (1949), overruled on other grounds by 

Windust v. Dep't of Labor & Indus., 52 Wp.2d 33, 323 P.2d 241 (1958). 

In Clausen v. Department of Labo~ & Industries, 15 Wn.2d 62, 69, 129 P.2d 777 

(1942), the Washington Supreme Court ~eld common law rules apply to determine 

whether an employment relationship exis~s. but "[i]t is impossible to lay down a rule by 

which the status of a person performing J service for another can be definitely fixed as 

an employee. Ordinarily no single featur• of the relation is determinative, but all must 

be considered together." Clausen, 15 Wm.2d at 69 (citing 1 W. SCHNEIDER, WORKMEN'S 

COMPENSATION TEXT§ 220, at 575 (Perm1 Ed. 1941)). Nonetheless, the court identified 
! 

factors to consider, such as "the right of oontrol and discharge, payment of wages, and 

the contractual relationship, whether exp~ss or implied." Clausen, 15 Wn.2d at 69 

(citing 1 SCHNEIDER, WORKMEN'S COMPEN~TION TEXT, at 575). 

In Novenson v. Spokane Culvert~ Fabricating Co., 91 Wn.2d 550, 588 P.2d 

1174 (1979), the Washington State Supr,me Court adopted a two-prong test for 

determining whether an employee-employer relationship exists for purposes of the IIA. 

The court held that "[f]or purposes of workmen's compensation, an employment 

relationship exists only when: (1) the employer has the right to control the servant's 

physical conduct in the performance of hi~ duties, and (2) there is consent by the 

11 
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employee to this relationship." Novenso , 91 Wn.2d at 553. The court clarified that 

unlike the common law, "[t]he right of co trol is not the single determinative factor." 

Novenson, 91 Wn.2d at 553. Rather, a" utual agreement must exist between the 

employee and employer to establish an 1· mployee-employer relationship." Novenson, 

91 Wn.2d at 553. Whether the two-pron test of Novenson is proved is a question of 

fact. Smick v. Burnup & Sims, 35 Wn.,p. 276, 279,666 P.2d 926 (1983). 

Robinson concedes he did not hate an express contractual agreement with the 

Seahawks. Robinson claims the high degree of control the Seahawks exercised over 

him during the minicamp tryout and pay~ent of his travel expenses, hotel expenses, 
I 

I 

and meals establishes an implied emplotment agreement. Robinson asserts the facts 

are strikingly similar to the facts in BIIA s~gnificant decision In re Kimberly J. Bemis, No. 

90 5522, 1992 WL 160668, at *1 (Wash. Bd. of Indus. Ins. Appeals May 1, 1992). We 

disagree.• 

In Bemis, the BIIA considered wh ther the claimant Kimberly J. Bemis was an 

employee of Alaska Airlines and, if so, ether she suffered an industrial injury during 

the course of employment. Bemis, 1992. WL 160668, at *1. 

i 

Bemis was injured during a fiVe-wpek flight attendant training program conducted 
I 

by Alaska Airlines. Bemis, 1992 WL 16 668, at *2. Federal regulations require flight 

attendants on commercial flights to be F eral Aviation Administration (FAA) certifted. 

Bemis, 1992 WL 160668, at *7. Alaska irlines designed the five-week training 

program to satisfy the requirements of tHe FAA for certification of flight attendants and 

i 

4 While decisions of the BIIA are not bin~·ng on this court, we accord substantial weight to the 
Department's interpretation of regulations within ts area of expertise. Postema v. Pollution Control 
Hearings Bd., 142 Wn.2d 68, 77, 11 P.3d 726 (2 00). 
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to meet specific company needs. Bemis 1992 WL 160668, at *8. Alaska Airlines 

assumed the cost of the training. In addi ion, each participant received an $8 per diem. 

Bemis, 1992 WL 160668, at *2. 

Attendance during the 8-hour-a-d~y training program was mandatory and 
! 

"[a]bsence from any portion of the training disqualified a trainee from completing the 

course." Bemis, 1992 WL 160668, at *5,1*2. Alaska Airlines had the right to discharge 

trainees and preclude future employmen~ with Alaska Airlines. Bemis, 1992 WL 

160668, at *5. But successful completio? of the training program guaranteed future 

employment with Alaska Airlines. Bemis! 1992 WL 160668, at *5. 

The BIIA concluded that the guar,ntee of a job "upon successful completion of 

the training course" and "the control the ~irline exercised over the trainees' attendance 

at the training program, the right to dischprge them from the course at any time, and the 

consideration paid to the trainees in the form of per diem and free training," created "an 

implied contract of employment at the on~t of training." Bemis, No. 1992 WL 160668, 

' 

at *6. ! 
I 

Unlike in Bemis, the findings do ntt support the existence of an implied contract 

of employment between Robinson and t~e Seahawks. First, substantial evidence 

supports the findings that show the Sea~wks did not have the "right to control" 
I 

Robinson's "physical conduct in the pert+rmance of his duties." Novenson, 91 Wn.2d at 

553. The superior court's Findings of Fa~t state, in pertinent part: 

5. The purpose of the mini-camp was for the Sea hawks to see Mr. 
Robinson and fifteen others ~rtorm before proceeding with any offer 
of employment; the mini-cam; also gave Mr. Robinson and others an 
opportunity to meet Seahawk personnel and view Seahawks 
procedures before considerin whether they wished to be employed 
with the Seahawks. I 

I 
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7. Mr. Robinson accepted the in itation to the Seahawks mini-camp with 
the understanding and knowl dge that his participation was voluntary 
and he could have gone hom anytime, as he did not have a contract 
with the Seahawks. 

The record makes clear that parti,ipation in the minicamp was voluntary and the 

on-field drills at the minicamp were "significantly different" from preseason training or a 

game. Unlike in Bemis, the Seahawks did not control Robinson's conduct during the 

minicamp tryout, and Robinson did not a~end the minicamp tryout to learn new skills. 

Attendance at the three-day minicamp w~s solely for the purpose of giving Robinson 
I 

and the other free agents the opportunity! to try out. As Robinson acknowledged, the 

minicamp was an opportunity for him to "~how (his] skills" and "reestablish" himself in 
I 

the hopes that the Seahawks would offe~ him a contract. Robinson also admits he did 

not "come to Seattle to learn how to play ~ootball." Further, the record also establishes 

successful completion of the minicamp tryout did not guarantee employment with the 

Sea hawks. 

While the Seahawks provided Ro~inson with an itinerary to follow during the 

minicamp, substantial evidence shows th~ Seahawks did not have the authority to 

discharge or discipline Robinson for either not following the itinerary or not participating 

in the scheduled activities. By contrast, $eahawks players under contract are subject to 

"mandatory rules and discipline."5 

s For the first time in his reply brief, Robi~'son cites Bolin v. Kitsap Countv, 114 Wn.2d 70. 785 
P.2d 805 (1990), to argue the Seahawks' right to ntrol establishes an employment relationship. ~is 
distinguishable. In §Q!!n, because a juror's "entir service was involuntary,· the court held that the 
Novenson two-prong test did not apply. Bolin, 11 Wn.2d at 73-77. 
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Second, substantial evidence suprorts the determination that there was no 

mutual agreement to an employment rel~tionship between Robinson and the 

Sea hawks, and no objective evidence suJ>ports the reasonable belief that Robinson was 

an employee. Although an employee's s~bjective belief as to the existence of an 
I 

employer-employee relationship is mate~al, "[a] worker's bare assertion of belief that he 

or she worked for this or that employer d9es not establish an employment relationship." 

Rideau v. Cort Furniture Rental, 110 Wnj App 301, 307, 39 P .3d 1006 (2002); Jackson 
' 

v. Harvey, 72 Wn. App. 507, 519, 864 P.¥d 975 (1994). The court must determine 

whether the claimant's belief is objective~ reasonable. Jackson, 72 Wn. App. at 519. 

The court's Findings of Fact state.l in pertinent part: 
I 

8. Mr. Robinson tried out for at I · ast two other teams before the 
Seahawks mini-camp but had not been offered employment. 

9. On April 30, 2009, a year bef re the Seahawks mini-camp, Mr. 
Robinson had tried out for the Philadelphia Eagles, an offer of 
employment had been made, e parties had negotiated the 
particulars of employment an ultimately the parties had executed a 
standard National Football Le gue player contract form which created 
an employment relationship a d contained the particulars thereof. 

10. Prior to attendance at theSe hawks mini-camp in April, 2010, Mr. 
Robinson knew that attendan e at such mini-camp did not create an 
employment relationship be en prospective players such as himself 
and National Football League teams. 

11. Prior to attendance at theSe hawks mini-camp in April, 2010, Mr. 
Robinson knew that the Natio al Football League and the Seahawks 
had well established and foiized employment procedures in place, 
and that pursuant to such pr ures, an employment relationship 
was not created between pro pective players and teams until an offer 
of employment was made, co plete employment particulars were 
negotiated and agreed, and bpth the prospective player and the team 
had executed a standard Natipnal Football League player contract 
form creating an employment !relationship and containing the 
particulars thereof. 

21. Of the sixteen persons (inclu~·ng Mr. Robinson) who attended the 
Seahawks mini-camp in April, 2010, five were approached with 
employment offers from the ahawks which led to execution of a 

I 
I 
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standard National Football Le gue player contract and creation of 
employment relationships be een the Seahawks and those players; 
Mr. Robinson was not one of ose five players. 

The Seahawks expressly inform Robinson and his agent that attendance at 

the minicamp did not guarantee a place Jn the team or create an employment 

relationship. At orientation, the Seahawl<s reiterated that attending the minicamp tryout 

did not mean Robinson was "an employ$ of the Seahawks." Further, substantial 
' 

evidence shows that the successful com*letion of a minicamp tryout did not guarantee 

future employment with the Seahawks. Jt the 16 tryout players at the minicamp 

Robinson attended, only 5 were offered qontracts, and only 2 eventually made the final 

53-man roster. I 

Substantial evidence supports the rnding that Robinson knew an employment 

relationship with an NFL team did not exi't unless the team made an offer and the 

parties executed a standard NFL player cpntract form. There is no dispute Robinson 
I, 

' 

signed a contract with the Philadelphia E'gles NFL team in 2009 before becoming a 

free agent, and he previously attended a jryout with two other NFL teams that did not 

offer him a contract. 

Robinson also argues that payme~t for transportation, lodging, and meals 

constitutes "wages" under RCW 51.08.17~. Cockle v. Department of Labor & 
I 

Industries, 142 Wn.2d 801, 16 P.3d 583 (r001), does not support his argument. Cockle 

addresses whether the value of employer~provided health care coverage should be 

included in the calculation of compensation payments under RCW 51.08.178. Cockle, 

142 Wn.2d at 805. 
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RCW 51.08.178( 1 )(g) states that l'wages' shall include the reasonable value of 

board, housing, fuel, or other considerati~n of like nature received from the employer as 

part of the contract of hire." Because R9w 51.08.178 wage calculation applies to 

workers covered by the IIA, the statute i, "not applicable to the facts in this case."6 

Here, unlike in Bemis where the cjaimant received the value of a training course 
I 

in addition to a per diem, the Seahawks did not pay Robinson wages or a per diem, and 

Robinson concedes he "did not gain any ~enefit or value by ... participating in the 

tryout during the mini-camp." Substantial evidence supports the conclusion that the 

statute defining "wages," RCW 51.08.17&. "is not applicable to the facts of this case."7 

Relying heavily on the decision in ~emis, Robinson asserts that in determining 

whether an employment relationship exis~s. we should consider the exposure to risk and 

i 

whether the activity provides a benefrt to ~he employer. Bemis does not support his 

argument. 

The BIIA in Bemis did not rely on exposure to risk or benefit to the employer to 

determine whether there was an employtent relationship. In Bemis, the BIIA 

considered two separate issues. First, wrether the claimant was an employee and 

second, whether the claimant suffered a~ industrial injury during the course of 
I 

employment. Bemis, 1992 Wl 160668, ~t *1. After concluding Bemis established an 
' 

implied contract of employment with Alas~a Airlines based on the guarantee of 

employment, the high degree of control, including the right to discharge, and the 

s Further, reimbursement for incidental e~' nses like travel and food is not sufficient to transform 
that individual into an employee for purposes oft IIA §ti Ooty v. Town of 5. Prairie, 155 Wn.2d 527. 
542-45, 120 P.3d 941 (2005) (holding the stipend paid to volunteer firefighters constituted reimbursement 
for expenses incurred in performing assigned duf s and did not render a volunteer an employee under 
~~~~ . 

7 Finding of Fact 16 states, *The Seaha~' s did not pay Mr. Robinson wages or per diem, but they 
paid for his air-fare, transportation, lodging and pr vided him food while at the tryout during the mini­
camp." Conclusions of Law 5 states, ·Rcw 51.0 .178 is not applicable to the facts in this case." 

I 
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payment of a per diem, the BIIA then adjressed whether Bemis met her burden of 

proving the injury occurred "in the cours of her employment." Bemis, 1992 Wl 

160668, at *5-6. The BIIA cites the undi puted evidence that Bemis "undertook flight 

attendant training at the direction of Alas a Airlines" to conclude the injury occurred 

during the course of employment. Berni , 1992 WL160668, at *6. As further support 

for the conclusion that the injury occurr in the course of employment, the BIIA cites 

two out-of-state cases addressing "the q estion of workers injured during 'tryout' 

periods," Smith v. Venezian lamp Co .• 1 8 N.Y.S.2d 764 (N.Y. App. Div. 1957), and 
i 

Laeng v. Workmen's Compensation Aoopals Board, 494 P.2d 1 (Cal. 1972), noting that 

those cases consider the risks to which +e applicant was exposed and the benefit to 

the employer to detennine whether an "ifjury to a worker who is being trained but has 

not yet begun performing the full duties qf the intended job" is covered. Bemis, 1992 

WL 160668, at *6-7.e 
I 

I 

Alternatively, Robinson urges us tf adopt an exception to the requirement in 

Novenson that the claimant must establith a mutual agreement to an employment 

relationship for a minicamp tryout. We 9-nnot ignore the well-established and binding 

8 1n §mi1b.. the claimant applied for a job · s a lamp polisher. Neither wages nor hours were 
discussed but a manager said that "he would try im out." ~. 168 N.Y.S.2d at 76~6. The claimant 
was injured while polishing a lamp. After the a ent, the employer admitted "that it was the employer, 
that claimant was employed as a polisher, and t claimant was being given a trial to test experience to 
establish base pay." Smith, 168 N.Y.S.2d at 765 6. The court held that where the undisputed facts 
show •a tryout involves an operation that would ordinarily viewed as hazardous," under New York Jaw, 
an employment relationship exists. Smith, 168 .Y.S.2d at 766. 

In Laena, the claimant was injured durin a physical agility test that was part of a tryout for the 
position of refuse crew worker with the city. , 494 P.2d at 2. Under California law, •employee" is 
defined as • 'every person in the service of an e ployer under any appointment or contract of hire or 
apprenticeship, express or implied, oral or writte .' • Laeng, 494 P.2d at 4 (quoting CAL. LABOR Cooe, § 
3351 ). • 'Any person rendering service for anoth r, other than as an independent contractor, or unless 
expressly excluded herein, is presumed to be an employee.' • .bun.g, 494 P.2d at 4 (quoting CAL. LABOR 
Cooe. § 3357). The court concluded that the cia mant was entitled to workers' compensation because his 
injury was incurred in the performance of a "pote tially hazardous• task in the service of, and for the 
benefit of, the employer . .I..K!:!g, 494 P.2d at 9. 
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Washington Supreme Court precedent at requires a claimant to establish mutual 

consent to an employment relationship f r purposes of the I lA. 1000 Virginia ltd. P'ship 

v. Vertecs Corp., 158 Wn.2d 566, 578, 1 6 P.3d 423 (2006). 

Because substantial evidence su ports the superior court findings and those 

findings support the conclusion that Robi son was not an employee of the Seahawks 

for purposes of the IIA, we affirm denial f workers' compensation benefits. 

WE CONCUR: 

b,J. ~,JPI 
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