RECEIVED
SUPREME COURT
STATE OF WASHINGTON
Aug 15, 2012, 10:36 am
BY RONALD R. CARPENTER

o CLERK

~

Court of Appeals No. 31451-1 \’/ r\\\u\

~

RECEIVED EY-E Mt

IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

WALTER L. TAMOSAITIS and SANDRA B. TAMOSAITIS, a marital
community,

Plaintiffs/Appellants,
V.

BECHTEL NATIONAL, INC., FRANK RUSSO, and
GREGORY ASHLEY,

Defendants/Respondents

ON APPEAL FROM BENTON COUNTY SUPERIOR COURT
(Hon. Craig J. Matheson)

Case No. 10-2-02357-4

BRIEF OF RESPONDENTS
CORR CRONIN MICHELSON SMITH GOODFRIEND, P.S.
BAUMGARDNER & PREECE LLP
Kevin C. Baumgardner Howard M. Goodfriend
1001 Fourth Avenue, Suite 3900 1109 First Avenue, Suite 500
Seattle, WA 98154-1051 Seattle, WA 98101-2988
(206) 625-8600 (206) 624-0974

Attorneys for Respondents



RECEIVED
SUPREME COURT
STATE OF WASHINGTON
Aug 15, 2012, 10:36 am
BY RONALD R. CARPENTER

_ CLERK
4 S

Court of Appeals No. 31451-1 \6/ Y L‘\

RECEIVED BY E-Mad

IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

WALTER L. TAMOSAITIS and SANDRA B. TAMOSAITIS, a marital
community,

Plaintiffs/Appellants,
v.

BECHTEL NATIONAL, INC., FRANK RUSSO, and
GREGORY ASHLEY,

Defendants/Respondents

ON APPEAL FROM BENTON COUNTY SUPERIOR COURT
(Hon. Craig J. Matheson)

Case No. 10-2-02357-4

BRIEF OF RESPONDENTS
CORR CRONIN MICHELSON SMITH GOODFRIEND, P.S.
BAUMGARDNER & PREECE LLP
Kevin C. Baumgardner Howard M. Goodfriend
1001 Fourth Avenue, Suite 3900 1109 First Avenue, Suite 500
Seattle, WA 98154-1051 Seattle, WA 98101-2988
(206) 625-8600 (206) 624-0974

Attorneys for Respondents



IL.

1.

INTRODUCTION
RESTATEMENT OF ISSUES .....iuusnmsisnsssssrssssssenssssisisnnss
STATEMENT OF THE CASE. . ciimninsrmstnsimsmeim i

A.

TABLE OF CONTENTS

As the WTP Prime Contractor, BNI Exercises

Broad Management Control Over the Project. ...................

Tamosaitis Knew that his WTP Assignment Would
End as the Design Phase of the Project Wound

Down 1n Mid=2010.....uueereeeeiieereresserseesreessemmsnmmmneessnessens

1 Tamosaitis’s URS work history and WTP
ASSIZNMENT. 1.0 vvivreirivieesie s aereeenans

2 The R&T group’s design phase work scope. ..........

&, Tamosaitis memorialized his understanding
that the R&T group’s work would end in
mid-2010...

Tamosaitis Announced that he Was Available to
Transfer Off WTP as of June 30, 2010—the Target
Date for M3 Closure—and Intensified his Search

for his Next URS Assignment as that Date Neared. ...........

While Tamosaitis Searched for his Next
Assignment, URS Was Engaged in a Parallel Effort
to Place him at the Sellafield Project in the United

Kingdom, cunanmimaminniniaimiaibanansnnsme

Tamosaitis Resisted Any URS Assignment Outside

of the Richland, Washington Area............ccccvvviveviiicvnennnns

WTP Project Director Frank Russo Accommodated
Tamosaitis’s Protracted Search for his Next URS

ASSIZNMENL. Lovviviiiiesiiitieseie it este e s eieeaeeaseseesbese s

On July 1, 2010, Tamosaitis Sent an Inaccurate

Email that Offended DOE’s Project Consultant. ..............

11

13

14

14



A.

Russo Decided to End the Accommodation Period
and Directed URS to Complete Tamosaitis’s

Transfer to Sellafield from its Corporate Office...............

Tamosaitis was Reassigned to the Position he Had
Requested in Schmoker’s Group, and his URS
Employment Has Continued Without Interruption to

310 B RS S S Ry e LS

Undisputed Evidence Refutes Tamosaitis’s

Allegations of Retaliation. ......cccvveevieiiiieiieinienienine e

L The undisputed evidence regarding the R&T

group’s 2010 158088 TSt ninnimnmninumss

2. The undisputed evidence regarding

Tamosaitis’s position on M3 closure. ................

3 The undisputed evidence regarding
Tamosaitis’s position on the safety of the

WTP deSiBn...c..ccvviiirienrriereeiiesieree e eresiaaens

Following his Transfer off WTP, Tamosaitis Filed
Two Parallel Actions, then Voluntarily Dismissed

BNI from his ERA Whistleblower Case. .......ccccccvvveenns

An Appellate Court Considers Only the Evidence
Before the Trial Court on Summary Judgment, and

May Affirm on Any Basis Supported by the Record.....

The Legal Requirements of a Tortious Interference

The Trial Court’s Ruling Should Be Affirmed for
the Threshold Reason that BNI Cannot Be a “Third-

Party Intermeddler” as to Any Claimed Expectancy

in a Senior WTP Management Position...

The Trial Court’s Ruling Should Be Affirmed for
the Additional Reason that Tamosaitis Cannot

-1l -

15

16

17

18

19

20

21
22

s D



Satisfy Four of the Required Elements of a Tortious
Interferetic8 Tlam. .. coviomiiniraissssiiimssismsimsirmmtats 29

18

At the time of his departure from WTP,
Tamosaitis had no valid expectancy in a
Pt W P oSO s asvssmnsssmsnssrvmeisnpmmsims

a. Tamosaitis’s only true expectancy
was the certain knowledge that his
WTP position was ending. .........coccoecveenee

b. Tamosaitis pursued numerous
potential assignments on various
projects in which URS was involved,
and admittedly had no idea where he
would end up after June 30, 2010.............

c. There is no evidence that any future
assignment on which Tamosaitis
purports to base his claim would
have had additional pecuniary value.........

d. Tamosaitis’s inability to demonstrate
the existence of a valid business
expectancy does not depend on
whether the alleged expectancy is “at
WL e e

BNI was not aware of Tamosaitis’s interest
in either of the two WTP positions on which
he testified his claim is based......coccoeeeveevieeeiennnnnnn.

Tamosaitis’s separate employment

relationship with URS was not breached or
terminated, and thus cannot be the basis for

a tortious interference claim...........cccerueevrcionconcas

Tamosaitis has suffered no economic

- 1il -

29

31

34

36

37

.38



APPENDIX A:

APPENDIX B:

a. A plaintiff asserting a tortious
interference claim must demonstrate
ECONOIMIC 0SS, iiiviiniiviviisisisersisimmsvinsi

b. Tamosaitis has admitted under oath
that he has suffered no economic
0SS 1iieeeeeie e i e e e et e e e nnrrrrrrre

el The trial court properly disregarded
the additional “evidence” submitted
by Tamosaitis after summary
judgment was entered. ...........cocevreiriieennns

Ashley Took no Action that Could Be Construed as
“Intentional INtErference.” .......ccivrssisssissasssrarssssnesoinisinis

Having Voluntarily Dismissed BNI from his ERA
Case, Tamosaitis Should Not Complain that he
Lacks an Adequate Remedy for his Whistleblower
Allegations. .. GRS

Order Granting Defendants’ Motion for Summary
Judgment, dated Jan. 9, 2012 (CP 2503-04)

Order on Motion for Reconsideration, dated
Feb. 23, 2012 (CP 2576-77)

-1V -

.43

45

.47

.. 49

V. CRINCIUSRION L ovvmesmassussrmsmmmssicissnss e sapmms i)



TABLE OF AUTHORITIES

Cases
Adidas Am., Inc. v. Herbalife, Inc., 2011 U.S. Dist. LEXIS 85677

(D Or AUE 1. 201 1) cmsmsmmmmmnsmmssmimaammmsmesavssssmsssmss ol
All Star, Inc. v. Fellows, 297 Ga. App. 142, 676 S.E.2d 808 (2009)........ 41
Armer v. OpenMarket, Inc., 2009 U.S. Dist. LEXIS 72434 (W D.

Wash. July 27, 2009) ... T |
Awana v. Port of Seattle, 121 Wn. App. 429, 89 P.3d 291 (2004)........... 40
Bremmeyer v. Peter Kiewit Sons Co., 90 Wn.2d 787, 585 P.2d 1174
Brown v. Park Place Homes Reaily, Inc., 48 Wn. App 554,739

P.2d 1188 (1987).... e kv .. 45, 46,47

Calbom v. Knudtzon, 65 Wn.2d 157, 396 P.2d 148 (1964) w24, 27,37, 43
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548, 91 L. Ed.

2d 265 (1986)... OSSO UPRURPTRRRRIROON S .
Cherberg v. Peoples Nat'l Bank of Wa.shmgton, 88 Wn.2d 595, 564

P2d:1137(1977).... .37,41,42
Commodore v. Univ. Mechanical Contractors, Inc., 120 Wn.2d 120,

839 P.2d 314 (1992).... ..24,29,37, 38
Coppernoll v. Reed, 155 Wn.2d 290, 119 P.3d 318 (2005) ...................... 22

Cornish Coll. of the Arts v. 1000 Va. Ltd. P’ship, 158 Wn. App. 203,
242 P.3d 1 (2010), rev. denied, 171 Wn.2d 1014 (2011) ....... 34,41, 47

Eserhut v. Heister, 52 Wn. App 515,762 P.2d 6 (1988)

(“Eserhut I").... T e
Eserhut v. Heister, 62 Wn. App. 10, 812 P.2d 902 (1991)

(“ES@PAUL IT”) ..ottt ena e 35
Evergreen Moneysource Mortgage Co. v. Shannon, 167 Wn. App.

242, 274 P38 375 (2012} cninasmamnuisnmisipisasria s s 37
Fisher v. Parkview Properties, Inc., 71 Wn. App. 468, 859 P.2d 77

(1993) ettt s 38
Fullington v. AVSEC Services, LLC, ARB No. 04-019, ALJ No.

2003-AIR-30 (ARB Oct. 26, 2005) ...cuvsssssivimssmmmsiimmimasmimmss 58



Go2Net, Inc. v. C I Host, Inc., 115 Wn. App 73, 60 P.3d 1245

(2003)... : > susises 3D
Gosset v. Farmers Ins. Co., 133 Wn.2d 954, 948 P.2d 1264 (199?) ........ 23
Greenhalgh v. Dep’t of Corr., 160 Wn. App. 706, 248 P.3d 150

RO s S R R R R S R A o 49
Grimwood v. Univ. ofPuger Sound, 110 Wn.2d 355, 753 P.2d 517
Houser v. Cny ofRedmond, 91 Wn.2d 36, 586 P.2d 482 (1978) ....... 24,27
Inre Fleege, 91 Wn.2d 324, 588 P.2d 1136 (1979) ..ccovvvvvverviiiiininens 44

Island Air, Inc. v. La Bar, 18 Wn. App. 129, 566 P.2d 972 (1977).... 37, 42
Kane v. City of Bainbridge Island, 2011 U.S. Dist. LEXIS 138848

(WD Wash: D, 2, 2011 Ymnunnammmsssasmgssisasisiam 34
Korslund v. DynCorp Tri-Cities Servs., Inc., 156 Wn. 2d 168, 125

P.3d 119 (2005).... crerennennens 50
Lee v. Carerpzllar Inc., 2011 U.S. Dist. LEXIS 144959 (N D. Ga.

Dec. 2,2011)... R SRR A R ses R
Leingang v. Pierce County Medical Bureau, 131 Wn.2d 133, 930

P20 DR R (T st sl s rmhanieins 41,47
Lincor Contractors, Ltd. v. Hyskel! 39 Wn. App 317, 692 P.2d 903

(1984)... » FREUREVB . |
Marshall v. AC&S, Inc., 56 Wn. App. 181, 782 P.2d 1107 (1989) .......... 30
Newton Ins. Agency & Brokerage, Inc. v. Caledonian Ins. Group,

Inc., 114 Wn. App. 151, 52 P.3d 30 (2002).......cccevrvvverierenriennene. 34, 40
Olympic Fish Prods., Inc. v. Lloya' 93 Wn.2d 596, 611 P.2d 737

(1980)... et b e bt b e .. 24,25,48
Schmerer v. Darcy, 80 Wn. App. 499, 910 P.2d 498 (1996)... veeenen 41
Sea-Pac Co. v. United Food & Comm. Workers Union, 103 Wn.2d

800, 699 P.2d 217 (1985).....ovveereeereeeereeereemreesesessessessseseseessseseeseesses 32
Seidell v. Taylor, 86 Wash. 645, 151 P. 41 (1915) c.ccoceiiiivirineinircne 43
Seven Gables Corp. v. MGM/UA Entm’t Co., 106 Wn.2d 1, 721
Sligar v. Odell, 156 Wn. App. 720, 233 P.3d 914 (2010).......cceverveurnnene. 45
Steele v. Johnson, 76 Wn.2d 750, 458 P.2d 889 (1969) .......cccoeverurvuennne 38

S



Stephenson v. National Aeronautics and Space Admin., ARB No.

98-025, ALJ No. 94-TSC-5 (ARB July 18, 2000).....c.ccccvrurererrirerenens 28
Sunland Invest., Inc. v. Graham, 54 Wh. App 361,773 P.2d 873

(1989)... RN G ; Tl oL 1.
Taskett v. ng Broad. Co., 86 Wn.2d 439, 546 P.2d 81 (1976) .............. —
Tech Plus v. Ansel, 59 Mass. App. Ct. 12, 793 N.E.2d 1256 (2003),

rev. denied, 440 Mass. 1108 (2003)....cccviieniiinrenienriererneresnsssrannens 41
Wagner Dev. Inc. v. Fid. & Deposit Co. of Md., 95 Wn. App. 896,

977 P.2d 639 (1999), rev. denied, 139 Wn.2d 1005 (1999) ......... 23,47

Wash. State Physicians Ins. Exch. & Ass’nv. Fisons Corp., 122
Wn.2d 299, 858 P.2d 1054 (1993)...ccevevierirrinirireeicseeseceseeenennens 44

White River Estates v. Hiltbruner, 134 Wn.2d 761, 953 P.2d 796

Whitev..State, 131 'Wni2d 1, 929 P.2d 396 (1997 .cvivaimassssinosivivsisisn 35
Woody v. Stapp, 146 Wn. App. 16, 189 P.3d 807 (2008) ........ccccvvvvvernenn. 49

Other Authorities

44 B Ax. Jor. 2d Intetference § 7..cvcmmimvsissmssmissesssomssionssssins 2l
Rest. (24) Torts 8 700, Bt L ucsnsmmavsmssmsaomsmnssos s T Lyobe

Rest. (2d) Torts § 766B, cmt. c.. reeeree e easaensesbesesaneesnnessaesseens 3G
Wright & Miller, Fed. Pract. & Proc. §2713 PR . |
Rules

(0 11 TSRO X
(03110 ) OO 22

- vii -



I INTRODUCTION

A plaintiff asserting a claim for “tortious interference with a
business expectancy” must demonstrate a specific, reasonable expectation
in future pecuniary gain; that a third party to the expectancy intentionally
interfered in it with knowledge of the plaintiff’s particular interest; that as
a consequence the expectancy was breached or terminated; and that the
plaintiff suffered tangible economic harm. Here, appellant Walter
Tamosaitis sued Bechtel National, Inc. (“BNI”), the prime contractor at
the U.S. Department of Energy’s Waste Treatment and Immobilization
Project (“WTP” or “the Project”), after his employer, BNI’s subcontractor
URS Energy & Construction, transferred him off the Project at BNI’s
direction and reassigned him to different duties at the same salary. The
trial court correctly granted summary judgment on multiple grounds, all of
which were based on the glaring inconsistency between the admitted facts
in the record and the legal requirements of a tortious interference claim,
and any one of which mandated dismissal of Tamosaitis’s claim:

First, BNI exercises control over the staffing of WTP senior
management positions, and thus cannot, as a matter of law, be a third party
to an alleged expectancy in such a position. Second, Tamosaitis had
known for months that his assignment at WTP would end in mid-2010,

and had no specific expectancy in any future opportunity on the Project,



let alone one involving the prospect of additional pecuniary gain. Third,
BNI had no knowledge of Tamosaitis’s interest in either of the two WTP
positions he identified as alleged expectancies in his deposition in this
matter. Fourth, Tamosaitis’s employment relationship with URS has not
been breached or terminated. To the contrary, he admits that he has
“continuously been a URS employee,” that there has “been no interruption
in his status as a paid employee” of URS, and that he continues to receive
his full URS salary. Fifth, Tamosaitis, whose 2011 income of $375,000
was as high as ever, has suffered no economic damage whatsoever.'
Tamosaitis never squarely addresses the five separate and
independent bases for affirming the trial court’s ruling. Indeed, nowhere
in his brief does he even contest the threshold reason his claim must fail,
namely the futility of any attempt to characterize BNI as a “third-party
intermeddler” with respect to a WTP expectancy. Tamosaitis instead tries
to change the subject by making red-herring arguments. For example, he
attempts to turn this appeal into a test case on whether a tortious
interference claim can ever be based on an at-will expectancy—an issue

that is not before this Court. Further, Tamosaitis repeatedly blurs the

! A sixth ground for the trial court’s entry of summary judgment relates only to
the individual claim against respondent Gregory Ashley: Tamosaitis offered no
evidence that Ashley took any action that could be construed as “intentional
interference.” The other five grounds for the trial court’s entry of summary
judgment also apply equally to Ashley and co-respondents Frank Russo and BNI.



distinction between his temporary relationship with WTP—a
BNI-managed Department of Energy project to which employees of BNI
and URS are temporarily assigned, but which itself employs nobody—and
his separate and distinct employment relationship with URS, which
continues without interruption.

Tamosaitis also cites to “evidence” that was not before the trial
court when summary judgment was entered (and that would not have
changed the outcome even if it had been timely submitted). This Court
should focus on the evidence that was actually before the trial court when
it entered its ruling, and should disregard untimely materials the trial court
did not consider.

The trial court’s ruling should be affirmed on any or all of the
above grounds.

IL RESTATEMENT OF ISSUES

Should this Court affirm the trial court’s entry of summary
judgment based upon the undisputed evidence that:

(1) BNI has sweeping management control over WTP and thus is

not a third party to any senior management opportunity at WTP
allegedly sought by Tamosaitis;

(2) Tamosaitis had no contract or valid business expectancy in any
specific position at the WTP Project;

(3) BNI lacked knowledge of the alleged business expectancies
upon which Tamosaitis testified his claims are based;



(4) Tamosaitis’s separate employment relationship with URS was
not breached or terminated;

(5) Tamosaitis has suffered no pecuniary damages; and

(6) Defendant/respondent Gregory Ashley did not participate in
the decision on which appellants’ “intentional interference”
allegation is based?

III. STATEMENT OF THE CASE

A. As the WTP Prime Contractor, BNI Exercises Broad
Management Control Over the Project.

Respondent BNI is a private company that provides engineering
and construction services. BNI serves as the U.S. Department of Energy’s
prime contractor for the WTP Project, the cornerstone of the DOE’s
massive environmental cleanup effort focused on stabilizing the 56 million
gallons of nuclear waste stored at the Hanford Nuclear Site in Richland,
Washington. CP 1721-24. Once operational, WTP will be a complex of
structures that will combine liquid waste with molten glass, solidifying the
mixture into a stable, glass-like form through a process called vitrification.

Respondent Frank Russo is a BNI employee and the current WTP
Project Director. He took on that role in early January, 2010. CP 1745.
Respondent Greg Ashley was from the summer of 2009 to January 2011 a
BNI employee and the Technical Director at WTP. CP 1769.

BNI exercises sweeping management control over all aspects of

the Project. The WTP prime contract specifically states that BNI shall



“provide the personnel, materials, supplies, and services . . . and otherwise
do all things necessary and incident to designing, constructing, and
commissioning” the entire Project. CP 1724. Similarly, BNI’s
subcontract with URS Energy & Construction (“URS”) vests in BNI
“general supervision, direction, control, and approval powers” over the
entire “extent and character of the work™ to be done by URS. CP 1735.
As Tamosaitis has admitted, BNI’s control over the Project
includes control over who fills WTP management positions: “[CJertainly
at the management level, they control it.” CP 1652. This is in keeping
with the prime contract’s specific directive that BNI “provide the
personnel” for the Project, as well as the subcontract’s express grant to
BNI of the authority to “require . . . that [URS] remove from the work any
employee the Contracting Officer [defined as BNI or BNI's
representative’] deems incompetent, careless, or otherwise objectionable.”

CP 1724, 1734, 1731.

? Subcontracts on DOE projects are subject to federal-contract “flowdown”
requirements, which means that certain provisions of the prime contract must
appear verbatim in the subcontract as well, with no adjustment to the
identification of the parties. In order to make sense of these otherwise confusing
“flowdown” provisions, the subcontract provides as follows in the preamble to
Section I: “Whenever necessary to make the context of [such] clauses applicable
to this Subcontract, the term “CONTRACTOR” shall mean
“SUBCONTRACTOR?” and the term “Contract” shall mean this Subcontract, and
the term “Government,” “Contracting Officer” shall mean Bechtel National, Inc.
(BNI) or BNI's representative . . . .” CP 1731.



B. Tamosaitis Knew that his WTP Assignment Would End as the
Design Phase of the Project Wound Down in Mid-2010.

1. Tamosaitis’s URS work history and WTP assignment.

Tamosaitis is an engineer with a Ph.D. in systems engineering. CP
1656. He has been continuously employed for the past 42 years by URS,
its predecessor corporation Washington Group International (“WGI”), or
Dupont Corporation, which preceded WGI/URS in operating the
Savannah River nuclear facility in Aiken, South Carolina. CP 1661-62.
Tamosaitis has lived and worked at multiple locations across the country,
including in Ohio, New Jersey, North Carolina, Texas, and Tennessee and
Delaware (twice). CP 1662. Immediately prior to his transfer to WTP,
Tamosaitis worked for URS at the Savannah River site. /d.

Tamosaitis was assigned to WTP in 2003. CP 1668-69. He held
the position of manager of the WTP Research & Technology (“R&T™)
group, which from 2006 operated within the WTP Process Engineering &
Technology (“PE&T”) Department led by another URS employee,
Richard Edwards. CP 1669, 1653. Throughout his time at the Project,

Tamosaitis remained a URS employee. CP 1662.

* WTP has an integrated management structure, i.e., WTP positions are staffed by
a mix of BNI and URS employees. CP 1949. However, as Tamosaitis concedes,
BNI and URS maintain totally separate on-site HR departments, and separately
address employment-related matters (including compensation, performance
evaluations, discipline, etc.) for their respective employees. App. Br. 41; CP
1950. In addition, Tamosaitis has acknowledged that BNI has approval power
over any senior WTP management position filled by URS: “I would say at my
level, that BNI would have to agree.” CP 1652.



2. The R&T group’s design phase work scope.

Tamosaitis’s R&T group was charged with resolving engineering
and technical issues that arose in the course of the design phase of the
Project. From early 2006 forward, WTP design phase efforts included
resolving 28 technical issues, 17 of which were identified by an
independent review team as “major” issues and thus designated “M1”
through “M17.” CP 1706.

By mid-2009, 27 of the 28 technical issues had been deemed
“closed” by DOE. Tamosaitis had himself been involved in the closure of
major issues, including M6 and M12. CP 1707-08. However, the M3
issue—regarding the design of the mixing system (employing pulse-jet
mixers) which would mix liquid waste before it became vitrified—
remained open. After the Project missed the September 2009 target date
for M3 closure, Tamosaitis was given the additional task of leading the
M3 efforts, with a new target date of June 30, 2010. CP 1653, 1671.
During the remainder of 2009, however, the M3 team under Tamosaitis’s

direction continued to be plagued by missteps and disorganization.*

“ For instance, following a disastrous mid-December 2009 presentation in
Washington, D.C., to DOE’s Office of River Protection (“DOE-ORP*) and
CRESP, the multi-university “Consortium for Risk Evaluation with Stakeholder
Participation” that provided technical support to DOE-ORP concerning the status
of M3, Tamosaitis lamented: “[W]e were not prepared with the proper
documentation that the CRESP team wanted to review. Ideally this info would
have been sent out ahead of the review. It wasn’t, Even the charts which were



Upon taking stock of the situation after his arrival as Project
Director in early 2010, BNI’s Russo determined that in order to meet the
June 30, 2010 target date, it would be necessary to place the M3 resolution
effort under the leadership of an experienced project manager. He
selected Mike Robinson, a senior BNI employee with a strong project
engineering background, for this role. Tamosaitis agreed with the
elevation of Robinson to the leadership of M3, felt that it was motivated
solely by Russo’s “good faith belief as a manager” and considered it a
“good move.” CP 1653. Tamosaitis continued to provide technical
support on M3, and reported to Robinson in that capacity. d.

3. Tamosaitis memorialized his understanding that the
R&T group’s work would end in mid-2010.

- Tamosaitis understood that his role on the Project would end when
the R&T group’s design phase work was substantially complete. This is
part of the normal rotation of personnel at projects such as WTP, where
engineering and technical staff involved in a given phase of a project often
move on to other assignments within their home organizations after
completion of their project assignments, while the next phase of the

project continues forward in their absence.” CP 1749. On May 13,

sent out had transmittal problems.” CP 1779. As Tamosaitis acknowledged at
the time, “The problem is mine.” CP 1782.

3 Senior technical staff who left WTP at approximately the same time as
Tamosaitis included Richard Edwards, the URS employee and Project PE&T



2009—just over a year before he left the Project—Tamosaitis

demonstrated that he had a keen (and, as it turned out, accurate)

understanding of the likely timing of his departure from WTP, emailing

Edwards that he had been “putting together personnel plans for [URS]

R&T people” for implementation “as R&T winds down over the next

year +/-.” CP 1784.

e Tamosaitis Announced that he Was Available to Transfer Off
WTP as of June 30, 2010—the Target Date for M3 Closure—
and Intensified his Search for his Next URS Assignment as that
Date Neared.

In the weeks prior to June 30, 2010, Tamosaitis focused on that
day as the date by which his work at WTP would be finished and he would
be available to move on to his next assignment within the URS corporate
system. For example, on May 27, 2010, Tamosaitis expressed his strong
interest in a non-WTP assignment under a senior URS manager named
Duane Schmoker, and told Schmoker that the highest-ranked URS
manager at WTP, Bill Gay, had “agreed I could be made available at the
end of June.” CP 1787. Tamosaitis admits he gave Schmoker that date
because “[t]he end of June was the target date for M3 closure.” CP 1671.

As the June 30th target date loomed, Tamosaitis sent out multiple

emails to a number of senior URS managers under the title “Jobs for

Director to whom Tamosaitis reported as Manager of R&T, and Mike Robinson,
the BNI employee to whom Tamosaitis reported on the M3 team. CP 1950.



Walt.” CP 1789-90, 1792, 1794-95, 1797-98. In a June 3, 2010 email to
Gay, Tamosaitis listed six possible new assignments. CP 1789-90. On
June 16, 2010, just two weeks before his departure from the Project,
Tamosaitis sent an expanded “Jobs for Walt” email directed to URS
human resources manager Cami Krumm, CP 1797-98, listing eleven
possible “jobs for me I suggested to Bill [Gay].” Included on this
“enhanced list” were seven potential new assignments at various non-
WTP facilities at which URS has management responsibilities, including
WRPS (i.e., the “Tank Farm”), WSMS (Washington Safety Management
Solutions, headquartered at URS’s Savannah River facility), and the
Sellafield nuclear facility in England. /d.® Tamosaitis’s “Jobs for Walt”
emails, as well as his May 27, 2010 email to Schmoker, went only to URS
management employees and not to anyone at BNI. See, e.g., CP 1787-98.
Tamosaitis testified that he also raised with URS’s Gay the
possibility of taking over the position of WTP Director of PE&T
previously held by Edwards. CP 1672. He admitted, however, that those
discussions were vague and that by May/June 2010 he “certainly had no

certain expectation” of taking over Edwards’ job, or obtaining any other

¢ Tamosaitis was so focused on trying to find a new position that he suggested
that the incumbent in more than one already-occupied URS job be forced to
relocate so that he could take over that person’s position. See, e.g., CP 1797
(suggesting that Tamosaitis replace a URS manager named Marshall Miller, with
Miller moved “to the tankfarm or England,” or that he be named Technology
Development Manager at WRPS, and that he “[r]eplace Terry Sams”).
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particular position, because he was “looking at other alternatives.”

CP 1673.7 When asked in his deposition to identify any other WTP

opportunities as to which he now claims “interference” by BNI, he named

only one other position, that of WTP chief engineer, CP 1672, but
acknowledged that his discussions with Gay regarding that position were
even more cursory: “Only expressing [his wish to get the position] to Bill

Gay.” CP 1673-74. Tamosaitis had no communications with BNI

regarding either of the two positions he discussed with Gay, and has no

basis for believing his interest in them was communicated to BNI, /d.®
In short, Tamosaitis’s job search was not zeroing in on any specific

opportunity but rather was expanding. As he has since admitted, he “did

not have any specific knowledge” of where he was “going to end up as of

June 30, 2010.” CP 1671.

D. While Tamosaitis Searched for his Next Assignment, URS Was
Engaged in a Parallel Effort to Place him at the Sellafield
Project in the United Kingdom.

As URS’s senior-most manager at WTP, Bill Gay actively assisted

Tamosaitis’s search for his next assignment within the company.

Although he contacted multiple URS managers at facilities in the United

" In any event, Edwards’ position as Manager of PE&T, like Tamosaitis’s own
position as Manager of R&T, was phased out upon the closure of M3. No one
holds either title today. See CP 1950.

¥ Tamosaitis’s discussions with Gay were very preliminary and did not include
any “specific terms.” CP 1672.
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States and overseas, Gay soon focused his efforts on a URS-led nuclear
project at the Sellafield site in the United Kingdom, which he believed
would be a good career opportunity for Tamosaitis. CP 1868-75, 1808.°
Gay communicated repeatedly with a URS manager at Sellafield named
Todd Wright. For example, on June 2, 2010, URS HR director Cami
Krumm emailed Wright “at the request of Bill Gay. We are wondering if
you would have a 12 to 18 month assignment for Walt Tamosaitis. His
project is scheduled to complete soon.” CP 1832-33 (emphasis added).
On June 10, 2010, Gay followed up with his own email to Wright
(copying Russo, among others): “I would welcome the temporary
assignment for Walt T if it is available. He is very supportive of the
opportunity.” CP 1835-36.

After some delays in the Sellafield position opening up,m Wright

emailed Gay on July 1, 2010 to tell him that the position was open and the

’ Tamosaitis had forwarded an internal URS “Career Opportunities” posting
about Sellafield to his home email address on May 15,2010, CP 1830, and knew
that Gay had spoken to Tamosaitis’s wife about the Sellafield opportunity at a
URS function in early June 2010. CP 1794.

' Those delays extended even after an announcement was drafted stating that
Tamosaitis would soon be leaving for his next assignment at Sellafield (CP 1838-
39), requiring Gay to look for a temporary WTP position in which to place
Tamosaitis while the Sellafield arrangements were completed. The concept was
to place Tamosaitis temporarily under Dennis Hayes, the URS employee who is
the head of WTP Operations. CP 1805, 1847-48; see also the draft
announcement that was prepared in connection with this idea, CP 1841-42, In
the end, Tamosaitis left the Project (and the Sellafield position opened up) before
it became necessary to implement the contingency plan to place him in a
temporary position in Operations.
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paperwork for Tamosaitis’s transfer could move forward. CP 1855.

E. Tamosaitis Resisted Any URS Assignment Outside of the
Richland, Washington Area.

While Gay worked hard to land Tamosaitis a new URS position at
Sellafield, Tamosaitis’s strong preference was to find a new assignment at
one of the several projects in Richland in which URS is involved. Though
he has since acknowledged that frequent moves and uncertainties
regarding one’s next posting are realities of the job,'! Tamosaitis’s
May/June 2010 emails to other URS managers made it clear that he and
his wife did not want to move away from their two local grandchildren:

e On May 13, 2010 Tamosaitis told Krumm that he was not

interested in a URS position at Idaho National Laboratory:
“with 2 granddaughters here, moving is about out of the
question.” CP 1857.

e In his June 16, 2010 email to Krumm listing in order of
preference eleven jobs he was interested in, only at the bottom
of the list did he offer “[s]hort-term assistance” at Sellafield.
His reason? “Wife will not move to England and leave the
grandchildren.” CP 1797-98.

e On June 22, 2010, Krumm solicited Tamosaitis about another
out-of-town project. He responded: “Interested in helping—
yes. Interested in moving—no. Wife is not going to leave

grandkids.” CP 1861.

See also CP 1787-95, 1863-64.

"' Tamosaitis agreed, “that’s something that’s always an issue in a job . . . where
you’re a high level manager and sometimes moving to different projects . . .
trying to work out where you’re going to be next and what your personal life is
going to be and the impact on it.” CP 1662.
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F. WTP Project Director Frank Russo Accommodated
Tamosaitis’s Protracted Search for his Next URS Assignment,.

Russo was aware in June 2010 that Tamosaitis was due to leave the
Project as part of the routine rotation of BNI and URS Design-phase
personnel. CP 1747. Russo also knew that URS was lining up a post-
WTP position for Tamosaitis at its Sellafield project. /d.'* Russo allowed
Tamosaitis to remain in his position, despite the fact that his WTP duties
were essentially at an end, while the details of the transfer to Sellafield
were completed. Russo made this accommodation as “a professional
courtesy to both Walt and to URS . . . recognizing that high paid
professionals take longer than journeymen engineers to place, [ gave them
a very reasonable amount of time to place Walt in a new assignment.” Id.

G. On July 1, 2010, Tamosaitis Sent an Inaccurate Email that
Offended DOE’s Project Consultant.

On July 1, 2010, the day after the June 30 submission to DOE of
closure documentation for M3, Tamosaitis sent an email (from his Project

email address, which because of the integration of the WTP email system

2 Gay led Russo to believe that Tamosaitis’s transfer to Sellafield was a done
deal, and did not tell Russo that he had not yet spoken directly with Tamosaitis
about it. On June 10, 2010, for example, Gay copied Russo on an email stating
that Tamosaitis “is very supportive of the [Sellafield] opportunity.” CP 1835-36.
Because it was URS’s sole responsibility to coordinate the next assignments for
URS personnel who were rotating off the Project, Russo was not involved in that
process and believed that Tamosaitis had accepted the transfer to Sellafield and
was definitely going to the UK. CP 1751-52, 1757. Thus, in a July 1, 2010
email to DOE Project Director Dale Knutson, Russo stated his belief that
Tamosaitis “did get an assignment at Sellafield and leaves next week.” CP 1877.
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read as “bechtel.com”) misrepresenting the position of CRESP'® and the

content of a CRESP formal report concerning the Project. CP 1880."

The inaccuracies in this email upset CRESP’s chairman, Vanderbilt

University Professor David Kosson. After reviewing Tamosaitis’s July 1

email, Kosson spoke with Russo and told him “that I was upset because it

appeared to cast negatively on one of my team members . . . [0o]r on the

team as a whole. So I was upset by that.” CP 1901.

H. Russo Decided to End the Accommodation Period and
Directed URS to Complete Tamosaitis’s Transfer to Sellafield
from its Corporate Office.

After speaking with Kosson, Russo decided that it was time for the

accommodation period to end and for URS to transfer Tamosaitis off the

Project (i.e., government) payroll.'* CP 1755, 1749. Accordingly, on the

13 To reiterate, CRESP is the independent, multi-university “Consortium for Risk
Evaluation with Stakeholder Participation” that provides technical support to
DOE-ORP on the Project.

1 Specifically, Tamosaitis’s statement that “I anticipate the NN [non-Newtonian]
test will go by the way side since SRNL and CRESP have indicated that no test is
needed” was false, and he knew it. CRESP’s report stated, among other places,
at page 8, “Design confirmation for PIM vessels should include full-scale or near
full-scale experimental demonstration of critical performance aspects of PJIM
vessels containing Newtonian and non-Newtonian slurries.” CP 1893.
Tamosaitis reviewed CRESP’s June 24, 2010 draft report when he received it
three days prior to his July 1 email. CP 1692; see also CP 1883-97 (the draft
CRESP report and the June 28, 2010 cover email transmitting it to Tamosaitis).

' Two episodes that had occurred in the days and weeks prior to July 1, 2010
reinforced Russo’s conclusion that it was time to transfer Tamosaitis off the WTP
payroll. On June 17, 2010, Russo met with Mike Kluse and Terry Walton of
national laboratory PNNL, to convince PNNL to re-engage with the Project. CP
1760. Walton told Russo that PNNL found Tamosaitis “a challenging customer,
or a challenge to work with.” CP 1906, 1748. Relying on what he had been told
by URS’s Gay, Russo responded that Tamosaitis was about to leave for his new

=15



afternoon of July 1, 2010, Russo told Gay in an email that Tamosaitis “is
killing us”—his misrepresentations were insulting nationally prominent
technical experts and undermining client relationships. CP 1912. Russo
directed Gay to “get him in your corporate office” and complete his
reassignment to Sellafield from URS’s payroll. Id. At the same time,
Russo directed his staff to turn off Tamosaitis’s “bechtel.com” email
address. CP 1753-54. URS complied with BNI’s management directive,
transferring Tamosaitis off the Project the next day, July 2, 2010.
CP 1547.'¢
I Tamosaitis was Reassigned to the Position he Had Requested
in Schmoker’s Group, and his URS Employment Has
Continued Without Interruption to this Day.
Tamosaitis admits that his URS employment has continued
uninterrupted since his departure from WTP. CP 1657. In fact, he

concedes, his next URS assignment, on which he began work just days

after leaving WTP, was the very position on Schmoker’s project he had so

assignment at Sellafield, and “would be on an airplane that week.” CP 1757; see
also CP 1905-06. Then, on June 28, 2010, Tamosaitis suggested that certain
information be withheld from CRESP. CP 1909 (“[h]opefully CRESP does not
lock onto™ a certain scaling factor used in testing). Russo testified that
Tamosaitis’s suggestion was contrary to the transparency that is a guiding
principle of WTP’s work and offended another senior manager who felt that the
comment attacked his integrity. CP 1748. However, believing that Tamosaitis
was about to depart for Sellafield, Russo chose not to make an issue out of it:
“And I said, Don’t worry about it, Walter’s leaving, just relax.” CP 1763-64.

'6 Shortly after his departure from WTP, Tamosaitis (through URS’s Gay) sought
to return to the Project. Russo refused this request, stating: “His assignment was
over, it’s still over,” CP 1754-55.
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enthusiastically sought in his May 27, 2010 email. CP 1659."

Tamosaitis further concedes he has “continued to receive [his]
URS salary” right up to today. CP 1657. He remains at pay grade 21, the
highest non-executive pay grade within the URS system, earning a base
salary of $228,800. W‘hen combined with his bonus and Savannah River
retirement benefit, his total annual compensation is about $375,000, not
including his employee benefits package. CP 1663-64.'% In 2011,
Tamosaitis received the same percentage merit raise that he had received
in 2009 and 2010. CP 1689. When given the opportunity in his
deposition to identify any monetary damages suffered as a result of his
July 2, 2010 reassignment off WTP, Tamosaitis acknowledged he would
be unable to do so without speculating. CP 1683-84."

J. Undisputed Evidence Refutes Tamosaitis’s Allegations of
Retaliation.

Tamosaitis now claims that his transfer off WTP was motivated by

retaliation for raising safety concerns. In fact, Tamosaitis never stepped

1 Contrary to the statements in his brief, Tamosaitis admits he was not assigned
to a “basement office” while working on Schmoker’s project. CP 2497-2500.

' Tamosaitis “did not complain” when in early 2011, he received a bonus of
approximately $60,000. CP 1664.

1% After summary judgment was granted, Tamosaitis attempted to remedy his
failure to show economic loss by filing a supplemental declaration. This
untimely submission was not mentioned by the trial court in its denial of
Tamosaitis’s motion for reconsideration, and would not have made any
difference if it had been considered. See the discussion at pp. 45-47, infra.
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outside his normal job duties to raise any specific safety concern; nor did
he oppose M3 closure.

1. The undisputed evidence regarding the R&T group’s
2010 issues list.

Tamosaitis claims that his departure from WTP was somehow
connected with his submission, on June 30, 2010, of a list of potential
technical issues to WTP management. In fact, Russo never saw that list
before Tamosaitis was transferred off WTP. CP 1758-59. Further, that
issues list was not Tamosaitis’s idea, but rather was solicited by his WTP
superiors as part of a “clean out your drawers” initiative designed to make
sure that all open or loose-end technical issues were appropriately tracked,
binned and dispositioned. See CP 1917, Richard Edwards’ June 2, 2010
email to Tamosaitis forwarding Ashley’s directive that issue lists be
prepared and submitted by each of the WTP technical groups by June 30,
2010. Tamosaitis admitted that his R&T group submitted a similar issues
list as part of a similar “clean out your drawers” initiative in 2009, and he
was not retaliated against in any way for doing so. CP 1696-97.

Moreover, the 2010 R&T issues list was not “Tamosaitis’s” list; it
was instead a collaborative effort of the entire R&T group and certain
outside consultants, submitted in conjunction with a Project-wide initiative

in which other engineering and technical groups compiled and submitted
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their own parallel lists. /d. It was a routine part of the R&T group’s work,
and was a matter of so little urgency to Tamosaitis that he described the
issues on a draft of the list to Gay as “tech issues that may exist,” CP 1919
(emphasis in original), and did not get around to submitting the final list
until June 30, 2010, the deadline set by Ashley, and the date the M3
closure documentation was submitted. CP 1922 (Tamosaitis’s June 30,
).20

2010 cover email

2. The undisputed evidence regarding Tamosaitis’s
position on M3 closure.

Tamosaitis now claims that he had been opposed to M3 closure
prior to June 30, 2010. He admits, however, that he never actually told
Russo, Ashley, or the M3 team leader, Mike Robinson, that he opposed
M3 closure. CP 1677. In fact, Tamosaitis was anxious to ensure that M3
closure occurred on time, because his URS bonus (unlike the bonuses of
BNI managers) was directly keyed to that closure. As Tamosaitis put it in
a May 6, 2010 email to fellow URS employees Cami Krumm and John
Truax, “[O]ur incentive [i.e., URS bonus] is jeopardized by M3.”

CP 1929. In the same email, Tamosaitis made it abundantly clear to his
colleagues at URS that he would be very disappointed to miss the M3

closure target date and thereby lose out on the M3 component of his

% Tamosaitis was the last manager to turn in his group’s list, and had to be
repeatedly prodded to do so by the WTP engineering personnel responsible for
collecting the various technical groups’ lists. CP 1924-25, 1927.

-19.



bonus: “Bill Gay continues to tell us (John heard it) that he has ‘plenty of
money and doesn’t need this.” This may well be the case for him, but not

for me.” Id*'

3. The undisputed evidence regarding Tamosaitis’s
position on the safety of the WTP design.

Tamosaitis also concedes that he never said “I have a safety
concern,” but instead raised only “technical issues” in the course of his job
duties.?® See, e.g, CP 1678, 1676. As of June 22, 2010—just ten days
before he left the Project—Tamosaitis told Krumm that “it seems like my
best value to the Company is right here to maximize our profits in startup
and commissioning.” CP 1861. That statement echoed Tamosaitis’s
June 9 email to Gay, CP 1792, suggesting that he be made WTP chief
engineer or chief process engineer “as we get closer to WTP startup and
commissioning,” as well as his June 17 email to Gay and Ashley, among

others, CP 1863-64, proposing a brand new group that would address

2! See also CP 1933, Tamosaitis’s March 8, 2010 email to URS’s Daryl Miyasaki
(“To have URS incentives tied to WTP performance when BNI makes all the
decisions is bull shit™); CP 1936, his May 6, 2010 email to URS’s Bill Gay
(“[O]ur bonus and WTP performance resides on their decisions and actions, not
anything URS mgmt does or says”); and CP 1939, his May 12, 2010 email to
Donna Busche (“[O]Jur $ and career recognition is controlled by BNI. . .. Our
reward ought to be based on what we control . . . . [T]he path to [M3] closure is
clearly through BNI Engineering, not us”).

22 Nor did Tamosaitis utilize any of the available procedures at WTP to raise a
safety concern: he never registered a safety concern under the Project Issue
Evaluation Reports (“PIER”) system; nor did he take advantage of the Differing
Professional Opinion (“DPO”) process; nor did he report any concern to the
Employee Concerns Program (“ECP”). CP 1697-98.
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“startup and commissioning performance” and several issues designated
by Tamosaitis as “post M3 action[s].”* Tamosaitis’s expressions of
eagerness to “maximize profit” by pushing the WTP design through
startup and commissioning, and by addressing “post M3” actions, are
hardly the words of a whistleblower who thought that design was unsafe
and M3 should not close.

K. Following his Transfer off WTP, Tamosaitis Filed Two Parallel
Actions, then Voluntarily Dismissed BNI from his ERA
Whistleblower Case.

Following his July 2, 2010 departure from the Project, Tamosaitis
brought two parallel actions. On July 30, 2010, he commenced an
administrative action before the U.S. Department of Labor, naming URS
and (eventually) DOE and BNI as respondents, pursuant to the
whistleblower protection provisions of the Energy Reorganization Act

(“ERA™), 42 U.S.C. § 5851. App. Br. 6. He also filed this action in

Benton County Superior Court on September 13, 2010 against BNI, URS,

B See also CP 1941-1946, a handout prepared by Tamosaitis for his May 12,
2010 presentation to David Pethick, the president of the URS business unit
involved in WTP. CP 1680. Under the heading “Overview Summary” on the
first page, Tamosaitis reported to Pethick that the various technical groups were
“aligned and focused on providing needed support for June 30 closure. Approx
$5M fee (2.5M for URS) associated with M3 closure by June 30. Path to closure
is through Engineering.” CP 1941 (emphasis added). Under the bolded heading
“May 12,2010 - Where We Are Today,” Tamosaitis told his company
president: “On target to close M3 by June 30 . . . No float in schedule.” CP 1943
(emphasis added). He added: “On rarget to submit paperwork for closure to
meet June 30 date (no float).” CP 1944 (emphasis added). Nowhere in this
report did Tamosaitis suggest to his company president that he had an
environmental or nuclear safety concern, or that M3 should not close.
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and five individual defendants, alleging civil conspiracy and tortious
interference with a business expectancy. CP 1-34. Months later,
Tamosaitis voluntarily dropped BNI from his ERA whistleBlower action,
and also voluntarily dismissed his civil conspiracy claim against the URS
and BNI defendants in this action. App. Br. 7, CP 1601, 1522-24.

The Hon. Craig J. Matheson granted summary judgment
dismissing Tamosaitis’s remaining tortious interference claim against the
BNI defendants on January 9, 2012. CP 2503-04. After summary
judgment had already been entered, Tamosaitis attempted to supplement
the record, and then moved for reconsideration. CP 2508-69.2* The trial
court made no mention of Tamosaitis’s untimely submissions in denying
reconsideration. CP 2576-77.

IV. ARGUMENT
A. An Appellate Court Considers Only the Evidence Before the

Trial Court on Summary Judgment, and May Affirm on Any

Basis Supported by the Record.

In conducting its de novo review of the trial court’s entry of

summary judgment, this Court may affirm “on any basis supported by the

record.” Coppernoll v. Reed, 155 Wn.2d 290, 296, 119 P.3d 318 (2005).

% The numbering of the Clerk’s Papers reflects the sequence of filing. The fact
that Tamosaitis’s supplemental materials were filed after entry of summary
judgment is further confirmed by the Superior Court docket, as well as by the
absence of those materials from the list of what was considered in the trial court’s
summary judgment order. CP 2503-04; CR 56(h).
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An appellant’s failure to identify evidence sufficient to raise a genuine
issue as to any material fact entitles respondent to judgment as a matter of
law. CR 56(c); Gosset v. Farmers Ins. Co., 133 Wn.2d 954, 973, 948 P.2d
1264 (1997). “[The plain language of Rule 56(c) mandates the entry of
summary judgment . . . against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s
case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catrett, 477 U.S. 317,322, 106 S. Ct. 2548, 91 L. Ed. 2d
265 (1986).

In undertaking its review, the appellate court considers only those
facts in the record before the trial court when it granted summary
judgment. RAP 9.12; see also Wagner Dev. Inc. v. Fid. & Deposit Co. of
Md., 95 Wn. App. 896, 898 n.1, 906, 977 P.2d 639 (1999), rev. denied,
139 Wn.2d 1005 (1999) (where evidence available at time of the motion
for summary judgment was first presented in a motion for reconsideration,
trial court did not abuse its discretion in rejecting the motion for
reconsideration, and appellate court properly considered only those facts
considered by the trial court in entering summary judgment).

B. The Legal Requirements of a Tortious Interference Claim.

As a threshold requirement, a tortious interference claim can be

maintained only against an “outside intermeddler,” that is, a third party to
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the business relationship at issue. Olympic Fish Prods., Inc. v. Lloyd,
93 Wn.2d 596, 598, 611 P.2d 737 (1980); Houser v. City of Redmond, 91
Wn.2d 36, 39, 586 P.2d 482 (1978); Calbom v. Knudtzon, 65 Wn.2d 157,
162, 396 P.2d 148 (1964).

In addition, the party asserting the claim must establish each of
five separate elements:

(1) A valid contractual relationship or business expectancy;

(2) That defendants had knowledge of that relationship or
expectancy,

(3) An intentional interference inducing or causing a breach or
termination of the relationship or expectancy;

(4) That defendants interfered for an improper purpose or used
improper means; and

(5) Resultant damages.
See Commodore v. Univ. Mechanical Contractors, Inc., 120 Wn.2d 120,
137, 839 P.2d 314 (1992). If a plaintiff is unable to prove any one of the
above elements, his or her claim must fail. /d. (all five elements are
“necessary to make a claim”).

In this case, the trial court’s entry of summary judgment was
supported by an avalanche of undisputed evidence—much of it consisting
of Walter Tamosaitis’s own sworn admissions—that simply cannot be

reconciled with the legal requirements of a tortious interference claim.
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C. The Trial Court’s Ruling Should Be Affirmed for the
Threshold Reason that BNI Cannot Be a “Third-Party
Intermeddler” as to Any Claimed Expectancy in a Senior WTP
Management Position.

Tamosaitis’s claim is expressly premised on the notion that BNI
“interfered” with his alleged “expectancy” to remain at WTP. See, e.g.,
App. Br. 33 (“Dr. Tamosaitis Had a Valid Business Expectancy of
Continued Assignment to the WTP”). As the WTP prime contractor,
however, BNI is vested with sweeping management authority over all
aspects of the day-to-day operation of the Project, including personnel
matters, and thus cannot be a “third-party intermeddler” as to the staffing
of any WTP senior management position. Tamosaitis’s inability to satisfy
this threshold legal requirement of a tortious interference claim mandates
affirmance of the trial court’s ruling. Olympic Fish Prods., 93 Wn.2d. at
598 (action for tortious interference “lies only against a third party™).

The evidentiary record uniformly supports the conclusion that BNI
cannot be a third party to any WTP expectancy claimed by Tamosaitis.
BNI's WTP management powers are spelled out in its prime contract with
DOE, which expressly authorizes BNI to “provide the personnel,
materials, supplies, and services . . . and otherwise do all things necessary

and incident to designing, constructing, and commissioning” the Project.

CP 1724 (emphasis added). In addition, BNI’s subcontract with URS
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vests in BNI “general supervision, direction, control, and approval”
powers over the entire “extent and character of the work to be done” by
URS, and also gives BNI the right to require removal from the Project of
any URS personnel deemed “objectionable.” CP 1735, 1734,

Tamosaitis has acknowledged that BNI is “the design agent and the
design authority for the project and the prime contractor. So in essence,
they decide what needs to be done and how it will be done.” CP 1652
(emphasis added). Tamosaitis has in fact specifically admitted that BNI
controls WTP staffing decisions: “[Clertainly at the management level,
they control it.” Id. (emphasis added). When asked point-blank whether
it was fair to say that URS could not assign him to a WTP management
position without first gaining the prime contractor’s consent, Tamosaitis’s
testimony was unequivocal: “Yes, sir. [ would say at my level, that BNI
would have to agree.” Id. (emphasis added).?

To be liable for tortious interference with business relations, “one

must be a stranger to the business relationship giving rise to” the claim.

% In addition, it is undisputed that BNI’s Russo exercised his management
authority over WTP personnel matters on July 1, 2010 by directing URS to
remove Tamosaitis from the Project payroll and complete his transfer to his next
URS assignment out of URS’s Richland office, and that URS complied with that
directive. See, e.g., App. Br. 37. Tamosaitis’s unsupported statement that

“BNI. .. had no authority to remove him from the WTP,” id,, is directly
contradicted by a huge body of uncontested evidence.

-26 -



44 B Am. Jur. 2d Interference § 7.2° Tamosaitis’s own admissions
demonstrate that BNI is anything but a “stranger” to WTP staffing
decisions. Instead, BNI obviously has a “legitimate interest” in the
makeup of the senior management team on the $12 billion-plus project it
manages for the DOE. See id. Similarly, a party such as BNI who is hired
“to administer, operate, or promote the event that forms the basis for the
business relationship” in question “is no stranger to that relationship and
cannot be held liable for interfering therewith.” Id. (emphasis added).
Any other conclusion simply defies logic. This Court should affirm on
this basis alone.?’

Instead of identifying any facts that could conceivably support a
characterization of BNI as a “third-party intermeddler,” Tamosaitis
suggests that BNI’s contractual authority over the Project is somehow

inconsistent with its assertion, made in Tamosaitis’s separate DOL case,

% The Washington Supreme Court has recognized American Jurisprudence as an
authority on tortious interference claims. Calbom, 65 Wn.2d at 161, 163.

%7 Courts in other jurisdictions agree. See, e.g., Adidas Am., Inc. v. Herbalife,
Inc., 2011 U.S. Dist, LEXIS 85677, at *10-11 (D. Or. Aug. 1, 2011) (“Under
Oregon law, [tlhe tort . . . protects the interests of a plaintiff from intermeddling
strangers. . .. Where a defendant has a legitimate interest in either the contract or
a party to the contract, the defendant is not a stranger to the contract itself or to
the business relationship.”) (internal quotations and citations omitted); Lee v.
Caterpillar Inc., 2011 U.S. Dist. LEXIS 144959, at *18 (N.D. Ga. Dec. 2, 2011)
(holding that “a business is not a stranger” with respect to “the contractor
employees who provide the contracted services to the business”); see also Armer
v. OpenMarket, Inc., 2009 U.S. Dist. LEXIS 72434 (W.D. Wash. July 27, 2009)
(Washington tortious interference claim depends on whether defendant is a
“stranger” to contractual relationship under Houser, 91 Wn.2d at 39).
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that it is not Tamosaitis’s “co-employer.” App. Br. 6-7. The “third-party
intermeddler” standard applicable to this tortious interference claim is,
however, entirely distinct from the “co-employer” standard applicable to a
claim brought under the whistleblower protection provisions of the ERA.
The former concerns Tamosaitis’s WTP assignment; the latter concerns
his URS employment.*® Nor is there any inconsistency in BNI’s positions
on these separate issues. Neither BNI nor the WTP Project have ever paid
Tamosaitis, maintained his employment records, provided him with annual
performance reviews, or otherwise acted as an employer towards him.

CP 1950; App. Br. 41. Indeed, Tamosaitis concedes that BNI and URS
maintain separate HR departments at WTP. App. Br. 8. Accordingly,
while BNI cannot be a third party as to Tamosaitis’s alleged expectancy in
a WTP position, it has always been a third party with respect to his

separate and distinct employment relationship with URS.?

% As the DOL’s Administrative Review Board has held, “controlling the quality
of a contractor’s employee’s work performance under the contract is not
tantamount to having ‘the ability to hire, transfer, promote, reprimand, or
discharge’ that employee, as our case law requires.” Fullington v. AVSEC
Services, LLC, ARB No. 04-019, ALJ No. 2003-AIR-30, at 7 (ARB Oct. 26,
2005). Indeed, the Stephenson case cited by Tamosaitis, App. Br. 3 n.6, requires
that the putative co-employer “establish[], modify[], or otherwise interfer[e] with
.. . the employee’s compensation, terms, conditions or privileges of
employment.” Stephenson v. National Aeronautics and Space Admin., ARB No.
98-025, ALJ No. 94-TSC-5, at 11 (ARB July 18, 2000). BNI correctly pointed
out in Tamosaitis’s ERA case that it has done none of those things.

% Tamosaitis further conflates those separate relationships by quoting from
BNI’s answer in the DOL action and highlighting the phrase “BNI did not and
does not have the authority to fire Tamosaitis,” App. Br. 6, while neglecting to
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D. The Trial Court’s Ruling Should Be Affirmed for the
Additional Reason that Tamosaitis Cannot Satisfy Four of the
Required Elements of a Tortious Interference Claim.

Even if Tamosaitis’s claim against BNI were not barred by his
inability to meet the threshold requirement that the defendant be a “third-
party intermeddler,” that claim would still fail because, on these admitted

facts, he cannot satisfy four of the five required elements of the tort.

: 8 At the time of his departure from WTP, Tamosaitis had
no valid expectancy in a future WTP position.

A plaintiff asserting a tortious interference claim must demonstrate
the existence of a valid contractual relationship or business expectancy.
Commodore, 120 Wn.2d at 137. Tamosaitis concedes that he was not a
party to a contract. CP 1671. Nor can he demonstrate the existence of a
legitimate “business expectancy.”

a. Tamosaitis’s only true expectancy was the certain
knowledge that his WTP position was ending.

Tamosaitis was aware of the likely date of his departure from his
WTP position for at least a year before it occurred. For example, in May
2009 he communicated to his direct superior, Richard Edwards, his
understanding that the work of his R&T group was winding down “over

the next year +/-.” CP 1784. As the June 30, 2010 target date for M3

highlight the remainder of that sentence “—indeed, he continues to be employed
by URS to this day.” As BNI has consistently stated, BNI has no authority to fire
Tamosaitis from his URS employment relationship; however, BNI does have
authority over the staffing of WTP senior management positions.
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closure approached, Tamosaitis emailed a senior URS manager at a
different project, Duane Schmoker, regarding his interest in a new
assignment at Schmoker’s project, and stated that he would be available to
transfer off WTP “at the end of June.” CP 1787. In his deposition,
Tamosaitis acknowledged that he chose June 30, 2010 because M3 was
targeted to close on that date. CP 1671.

Tamosaitis’s self-serving claim that URS guaranteed him a
position at WTP “until he ‘retired or died,”” App. Br. at 10, is rendered
nonsensical by his own documented understanding that he was leaving
WTP in mid-2010, as well as by his intensive job search undertaken as a
result of that understanding. CP 1784, 1787-98. Moreover, Tamosaitis’s
deposition testimony acknowledging that he received “no guarantee”
concerning the length of his WTP assignment, CP 2502, flatly contradicts
his current claim of lifetime tenure,® as does an April 11, 2006 letter he
received from URS HR director David Hollan that expressly disclaims any

guaranteed tenure. Tamosaitis countersigned this letter. CP 1948.'

*® Tamosaitis’s attempt to “undo” his own deposition admissions should be
disregarded by the Court pursuant to Marshall v. AC&S, Inc., 56 Wn. App. 181,
782 P.2d 1107 (1989): “When a party has given clear answers to unambiguous
[deposition] questions which negate the existence of any genuine issue of
material fact, that party cannot thereafter create such an issue with an affidavit
that merely contradicts, without explanation, previously given clear testimony.”
56 Wn. App. at 185 (alteration in original).

*' Tamosaitis has further admitted that he had “no discussions with anybody at
BNI” regarding “how long the manager of R&T position would last.” CP 2502.
Now, however, he simply ignores his testimonial admissions and urges this Court
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b. Tamosaitis pursued numerous potential
assignments on various projects in which URS was
involved, and admittedly had no idea where he
would end up after June 30, 2010.

Tamosaitis never harbored anything even remotely resembling a
reasonable expectancy in a specific future position. In fact, as June 2010
progressed, his job search encompassed additional potential assignments,
not just at WTP but at a variety of projects in which URS was involved.
Thus, while his June 3, 2010 “Jobs for Walt” email referenced six
potential new assignments, the updated “Jobs for Walt” email he
circulated on June 16, 2010 had been “expanded” in light of “other
discussions” to list e/leven possible “jobs for me I suggested to Bill [Gay].”
CP 1789-90, 1797-98. Meanwhile, as Tamosaitis’s personal wish list
continued to grow, his employer, URS, was engaged in a parallel effort to
place him at URS’s Sellafield, England project. CP 1832-36. No wonder
Tamosaitis admitted that he “did not have any specific knowledge” of
where he was “going to end up as of June 30, 2010.” CP 1671.

Nor did Tamosaitis’s “Jobs for Walt” search ever focus on a single,

specific WTP position. Instead, when asked in his deposition to name the

to read unreasonable significance into an offhand comment made by Russo in an
email sent to a senior DOE official two weeks after the lengthy accommodation
period ended and Tamosaitis departed from the Project: “[Tamosaitis] is very
annoyed because he intended to retire off the Project.” App. Br. 24. The very
next sentence, however, makes it clear that Russo’s email lends no support to
Tamosaitis’s case: “That was never an option.” CP 2201.
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WTP opportunity with which BNI allegedly interfered, he named two
separate positions, PE&T Director (Edwards’ former position) and Chief
Engineer, and then admitted that he had only preliminary discussions with
Gay—and no discussions at all with BNI—regarding those two positions.
CP 1672-74. The bottom line, he conceded, is he had “no certain
expectation,” because he was “looking at other alternatives.” CP 1673. In
sum, to the extent he harbored hopes to be assigned to a future WTP
position, those hopes were not based on a “reasonable expectation” but on
legally insufficient “wishful thinking.” Sea-Pac Co. v. United Food &
Comm. Workers Union, 103 Wn.2d 800, 805, 699 P.2d 217 (1985).
Tamosaitis now attempts to sidestep his testimonial admissions by
arguing that he had an “expectancy” in a different WTP position.
Specifically, Tamosaitis seizes on a draft organizational announcement
prepared in connection with a plan to place him in a post-June 30
temporary position in the WTP Operations department while waiting for
the Sellafield position to open up, CP 1841-42, and argues that because the
word “temporary” is not on that document, the position in question must

have been a permanent one. App. Br. 34.%? Notably, Tamosaitis neglects

32 While some lower-level members of the R&T group did move into the
Operations group after June 30, 2010 to complete follow-on work, WTP
Operations Manager Dennis Hayes did not have the budget or the work scope for
anything other than a very short-term position for someone of Tamosaitis’s
seniority and pay grade. CP 1847-48. Tamosaitis’s June 23, 2010 email to one
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to mention the other draft organizational announcement stating that he
would soon be leaving for the Sellafield assignment. CP 1838-39.%* More
fundamentally, his newfound claim to have had an expectation of a
permanent position in the Operations department is utterly at odds with,
first, his failure to identify that alleged opportunity during his deposition,
and second, his identification of two completely different alleged
expectancies in the course of that same deposition. How could Tamosaitis
have expected to take over Edwards’ job, the WTP chief engineer job, and
a position in the Operations department all at once?

Faced with such a moving target, this Court should disregard the
entirety of Tamosaitis’s after-the-fact “wishful thinking” regarding
supposed WTP “expectancies” and instead take at face value his swomn

admission that in June 2010 he had “no specific knowledge” of where he

of his R&T subordinates made it clear that he understood these limitations.
CP 1851-52.

% In addition, Tamosaitis’s assertion that Ashley “approved” the draft
organizational announcement concerning the temporary placement in the
Operations department (App. Br. 34) proves too much. How could Ashley (or,
for that matter, Russo or BNI itself) be a “third-party intermeddler” who was a
“stranger” to this alleged “business expectancy,” if he was involved in the
preparation and approval of the announcement of it? The same can be said of
Tamosaitis’s further alternative argument that Russo blocked his return to the
Project after his July 2, 2010 departure. App. Br. 37. If Russo had the power to
decide whether Tamosaitis could return to the Project, he was hardly a stranger to
whatever senior management position Tamosaitis wished to assume.
Tamosaitis’s “return” allegations, like his pre-July 2, 2010 allegations, also fail to
identify any specific, well-defined opportunity for additional pecuniary gain—let
alone any breach or termination of Tamosaitis’s employment relationship with
URS, or any showing of economic loss. See Subsections D.1.c, D.3, and D .4,

infra.
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was “going to end up.” Tamosaitis is entitled only to the reasonable
inferences that may be drawn from the evidence, not “[u]nreasonable
inferences that would contradict those raised by evidence of undisputed
accuracy.” Cornish Coll. of the Arts v. 1000 Va. Ltd. P’ship, 158 Wn.
App. 203, 226, 242 P.3d 1 (2010), rev. denied, 171 Wn.2d 1014 (2011)
(affirming summary judgment dismissing tortious interference claim)
(internal quotations omitted).

c There is no evidence that any future assignment
on which Tamosaitis purports to base his claim
would have had additional pecuniary value.

Even if Tamosaitis were able to establish the existence of a single,
specific, well-defined missed opportunity, he would still be unable to
satisfy the “business expectancy” element of his claim. In order to be
actionable, an alleged expectancy must be “of pecuniary value.” Newron
Ins. Agency & Brokerage, Inc. v. Caledonian Ins. Group, Inc., 114 Wn.
App. 151, 158, 52 P.3d 30 (2002); see also Rest. (2d) Torts § 766B,
cmt. c; accord Kane v. City of Bainbridge Island, 2011 U.S. Dist. LEXIS
138848, at *21 (W.D. Wash. Dec. 2, 2011). It is undisputed that
Tamosaitis’s employment with URS was never interrupted, and in fact
continues uninterrupted to this day. CP 1657. Tamosaitis continues to

receive his full compensation from URS, remains at the highest non-

executive pay grade within the URS corporate system, and concedes that
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he has no non-speculative basis to calculate any economic loss. CP 1663-
64, 1683-84. He introduced no evidence that any of the potential future
assignments he was pursuing in May/June 2010 would have earned him a
single cent of additional compensation.

Tamosaitis instead equates his alleged lost “business expectancy”
with his dissatisfaction with the specific assignments he has been given by
URS since July 2, 2010: “[T]here is a lot more to job satisfaction than just
pay. There’s responsibility. There’s challenge. There’s development.”
CP 1672. Under Washington law, however, no cognizable claim exists for
“wrongful transfer”—which is in essence what Tamosaitis is complaining
about. See White v. State, 131 Wn.2d 1, 18-20, 929 P.2d 396 (1997)
(declining to recognize a “cause of action in tort for wrongful transfer”
because by “recognizing a cause of action for employer actions short of an
actual discharge, the court would be opening a floodgate to frivolous
litigation and substantially interfering with an employer’s discretion to
make personnel decisions”). Non-pecuniary concepts such as “job
dissatisfaction” are likewise not compensable. See, e.g., Eserhut v.
Heister, 62 Wn. App. 10, 14-16, 812 P.2d 902 (1991) (“Eserhut II”)
(holding that even facts amounting to workplace “social ostracism” that
led to “subjective unhappiness” on the part of plaintiff did not give rise to

a tortious interference claim).
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d. Tamosaitis’s inability to demonstrate the existence
of a valid business expectancy does not depend on
whether the alleged expectancy is “at will.”

Tamosaitis devotes a substantial portion of his brief (e.g., App. Br.
1-2, 5-6, 29-33) to the contention that a split of authority exists between
divisions ‘of the Court of Appeals as to whether a tortious interference
claim may be based on an “at will” business expectancy. In fact, that issue
has little or no relevance to this matter, for multiple reasons:

First, as discussed in Subsection IV.D.1, supra, Tamosaitis
admittedly did not have any valid business expectancy in any particular
WTP position, whether “at will” or otherwise. Second, BNI did not argue
in its summary judgment motion, and does not now argue, that a tortious
interference claim can never be based on an at-will expectancy. Instead,
because BNI has the right to terminate its subcontract with URS at any
time for any (or no) reason, CP 1738, BNI pointed out that Tamosaitis
was, in effect, an “at will” employee of an “at will” subcontractor, and
accordingly questioned whether he or any other URS employee could ever
reasonably harbor a valid “expectancy” in a WTP assignment. See

CP 1625.>* Third, Tamosaitis’s employment relationship with URS was

* In arguing the supposed centrality of the “at will” issue, Tamosaitis confuses
the grounds for the trial court’s entry of summary judgment with entirely
different issues addressed by a FRCP 12(b) motion brought a year earlier, when
the action was venued in federal court. See, e.g., App. Br. 5-6. That Rule 12(b)
motion was focused on the bare pleadings, and did not “challenge the actual
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never breached or terminated. CP 1657. He therefore has no legally valid
basis for a tortious interference claim directed to that employment
relationship, irrespective of whether he is employed on at-will basis (see
Subsection IV.D.3, in)‘in:z).35 Fourth, the “at will” issue is irrelevant to
additional independent reasons Tamosaitis’s claim is insufficient as a
matter of law (e.g., BNI cannot be a third party to any WTP expectancy,
Tamosaitis has suffered no economic loss, etc.). In short, the “at will”
issue is a red herring, the resolution of which would result in an advisory
opinion that would provide no basis to reverse the trial court’s ruling.
2. BNI was not aware of Tamosaitis’s interest in either of
the two WTP positions on which he testified his claim is
based.

Tamosaitis cannot show that BNI—the alleged “interferor”—had

knowledge, at the time of the interfering conduct, of either of the two

existence of a meritorious claim” after discovery established the absence of
genuine issues of material fact. Wright & Miller, Fed. Pract. & Proc. § 2713.

% By contrast, in each of the cases cited by Tamosaitis regarding the “at will”
issue, the alleged interference resulted in fermination of the relationship in
question. See, e.g., Evergreen Moneysource Mortgage Co. v. Shannon, 167 Wn.
App. 242, 258, 274 P.3d 375 (2012) (employees terminated their relationship
with one mortgage company and moved to work with another); Island Air, Inc. v.
La Bar, 18 Wn. App. 129, 131, 566 P.2d 972 (1977) (contract for delivery of
parcels terminated); Calbom, 65 Wn.2d at 161, (attorney-client relationship
terminated); Cherberg v. Peoples Nat'l Bank of Washington, 88 Wn.2d 595, 598,
564 P.2d 1137 (1977) (lessor terminated lease and lessee subjected to
constructive eviction); Commodore, 120 Wn.2d at 124 (employee dismissed);
Eserhut v. Heister, 52 Wn. App. 515, 517, 762 P.2d 6 (1988)” (“Eserhut I")
(employment relationship terminated); Lincor Contractors, Ltd. v. Hyskell, 39
Wn. App. 317, 319-20, 692 P.2d 903 (1984) (contractor discharged). This appeal
is therefore not an appropriate case to address the alleged conflict in appellate
authority asserted by Tamosaitis.
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alleged business expectancies he named in his deposition. He concedes
that he never spoke to anyone at BNI about either of those two positions—
PE&T Director and WTP Chief Engineer. CP 1672-74. He further
concedes that BNI approval would have been necessary for him to be
moved into either of those positions. CP 1652. Tamosaitis’s failure to
come forward with any evidence that BNI knew of his interest in either of
those positions provides yet another separate and independent ground for
affirmance of the trial court’s ruling. Fisher v. Parkview Properties, Inc.,
71 Wn. App. 468, 480, 859 P.2d 77 (1993).
3. Tamosaitis’s separate employment relationship with
URS was not breached or terminated, and thus cannot
be the basis for a tortious interference claim.

Any attempt by Tamosaitis to skirt the multiple fatal flaws in his
claim of an alleged WTP “expectancy” by making the alternative
argument that BNI somehow interfered with his separate employment
relationship with URS would be equally futile. In order to support a
tortious interference claim, the employment relationship in question must
have been breached or terminated. Commodore, 120 Wn.2d at 137
(plaintiff must show intentional interference “inducing or causing a breach
or termination of the relationship or expectancy™); Steele v. Johnson, 76

Wn.2d 750, 753, 458 P.2d 889 (1969) (whether tortious interference

occurred “depends upon the answer to the question of whether defendants
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breached a duty to plaintiff”). Tamosaitis admits that there has been no
interruption in his employment with URS. He has “continuously been a
URS employee” since he left WTP on July 2, 2010, and has “continued to
receive [his] URS salary” right up to today. CP 1657.%¢

In fact, Tamosaitis’s very next URS assignment after leaving WTP
was a position he had enthusiastically sought in the course of his intensive
job search over the prior months. His May 27, 2010 email to Schmoker
(marked “Importance: High”) spoke of a “Special Assignment” in which
he professed to be “really interested.” CP 1787 (emphasis in original).
After stating that Gay “agreed that I could be made available at the end of
June,” Tamosaitis made the pitch to Schmoker that “[ bring a lot to the
table to help you,” and indicated his interest “in learning more about the
business and the marketing side of our Company.” Id Immediately
following his transfer off WTP, Tamosaitis was assigned by URS to
Schmoker’s “skunk works” (a group supporting URS’s work at the “Tank
Farm”). Tamosaitis conceded this was the assignment he had pursued
with Schmoker:

Q: But my point is that the—that type of work is something
that you had solicited in an email, Mr. Schmoker to be
involved in, back in May 2010, correct?

* Tamosaitis’s conclusory statement that BNI “caused a breach” in his
“employment relationship with URS” (App. Br. 37) is unsupported by any
evidence,

-390



Yes.

Q: And then that’s where you ended up actually as of July 13,
2010, correct?

A: Correct.

CP 1659. Tamosaitis further conceded that this was a “genuine program,”
CP 1660, and that he was treated cordially by Schmoker and indeed by all
of his URS co-workers while assigned to it. CP 1657-58.

In light of these admissions, no reasonable juror could find that
Tamosaitis’s employment with URS was breached or terminated.”’

4. Tamosaitis has suffered no economic damages.

a. A plaintiff asserting a tortious interference claim
must demonstrate economic loss.

In order to sustain a tortious interference claim, the plaintiff must
demonstrate that he or she has suffered economic loss. See Newton Ins.,

114 Wn. App. at 158 (a business expectancy is something of “pecuniary

*” The admitted absence of any breach or termination of Tamosaitis’s URS
employment distinguishes this case from Awana v. Port of Seattle, 121 Wn. App.
429, 89 P.3d 291 (2004), where a subcontractor fired its employees after they
allegedly raised safety concerns. 121 Wn. App. at 431-32. The Court of Appeals
affirmed the trial court’s order of summary judgment dismissing wrongful
discharge and breach of contract claims brought against the Port of Seattle, the
prime contractor, by members of the subcontractor’s work crew. In dictum, the
Court noted that while no direct contract or whistleblower claim could be
sustained against the Port, the workers “presumably have an action against the
Port for tortious interference.” Id. at 436. Here, Tamosaitis admits he was not
fired, and his employment with URS continues to this day. Accordingly, the
Court of Appeals’ dictum in Awana is inapposite. Likewise, any attempt to
invoke Awana in support of a tortious interference claim premised on an alleged
WTP expectancy would be meritless: While in Awana the Port had “no
contractual or other right to intervene” in the subcontractor’s work crew
assignments, id. at 435, BNI has authority to decide who fills senior management
positions at WTP and thus cannot be considered an intermeddling third party.
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value”); Rest. (2d) Torts § 766, cmt. t (“The cause of action is for
pecuniary loss resulting from the interference™). The alleged improper
interference “must ‘in fact cause injury to the . . . contractual

relationship,’” that is, the economic relationship interfered with. Cornish,
158 Wn. App. at 225 (quoting Leingang v. Pierce County Medical Bureau,
131 Wn.2d 133, 157, 930 P.2d 288 (1997)) (alteration by the court);
accord Schmerer v. Darcy, 80 Wn. App. 499, 505, 910 P.2d 498 (1996)
(“Intentional interference . . . requires . . . injury to the person’s
contractual or business relationships.”).3 :

Tamosaitis’s contrary argument, App. Br. 42-47, misconstrues
Washington case law by purporting to rely on cases that uniformly do
involve a threshold showing of economic loss. For example, in Cherberg
v. Peoples Nat'l Bank of Washington, 88 Wn.2d 595, 564 P.2d 1137
(1977), a lessee business owner sued its landlord for harm to its business,
alleging the landlord wrongfully refused to repair the property, thereby

forcing the temporary closure of the lessee’s business. The plaintiff

satisfied the pecuniary loss requirement of the tort by introducing evidence

* Courts in other jurisdictions are in accord. See, e.g., All Star, Inc. v. Fellows,
297 Ga. App. 142, 142, 676 S.E.2d 808 (2009) (“[t]o support a verdict for
tortious interference with business relations the evidence must show . . . plaintiff
suffered some financial injury”); Tech Plus v. Ansel, 59 Mass. App. Ct. 12, 18-
19, 793 N.E.2d 1256 (2003), rev. denied, 440 Mass. 1108 (2003) (emotional
distress and harm to reputation insufficient to state claim for intentional
interference because “actual pecuniary loss” is “essential element” of the claim).
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of “business disruption” damages of $3,100. 88 Wn.2d at 600. The Court
separately addressed the appropriateness of the jury’s overall verdict of
$42,000 to determine whether it was justified in light of additional
evidence regarding the mental distress, inconvenience and discomfort
suffered by the plaintiffs. Id. at 606-07.

The Court’s reasoning in Cherberg is in keeping with the
Restatement, which emphasizes that while “[r]Jecovery may be had also
for consequential harms for which the interference was a legal cause,” the
cause of action “is for pecuniary loss resulting from the interference.”
Rest. (2d) Torts § 766, cmt. t (emphasis added). Nothing in the Cherberg
Court’s opinion negates the well-established necessity of showing
concrete pecuniary loss arising from harm to the underlying economic
relationship in order to satisfy the elements of the tort.*

Similarly, in Island Air, Inc. v. La Bar, 18 Wn. App. 129, 145, 566
P.3d 972 (1977) (cited by Tamosaitis at App. Br. 42), the Court of
Appeals addressed the question of whether the amount of damages

awarded for tortious interference was “adequate.” The court found “no

** Tamosaitis also cites to White River Estates v. Hiltbruner, 134 Wn.2d 761, 953
P.2d 796 (1998). That case did not address damages recoverable on a tortious
interference claim but rather the availability of emotional distress damages under
the Mobile Home Landlord-Tenant Act, RCW 50.20.073. 134 Wn.2d at 763.
Moreover, as in Cherberg, the plaintiff in White River Estates demonstrated
tangible economic loss—resulting in a “compensatory damages” award of
$17,800—in addition to her emotional distress claim. Id. at 765.
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basis for overturning the assessment of damages”™—$18,000 in yearly
profits—and held that there had not been “any loss to the plaintiff from
mental anguish, discomfort, inconvenience, injury to reputation or
humiliation.” Id. Neither Island Air nor any other case cited by
Tamosaitis suggests that non-pecuniary harm can satisfy the “resultant
0

damages” requirement of a tortious interference claim.’

b. Tamosaitis has admitted under oath that he has
suffered no economic loss.

Tamosaitis admits that he has “continued to receive [his] URS
salary,” and remains at the highest non-executive pay grade within the
URS system, earning a base salary of $228,800. CP 1657, 1663-64. His
total annual compensation, including his bonus and Savannah River
retirement benefits, is about $375,000, not including additional
compensation in the form of his employee benefits package. CP 1663-64.

He received a merit pay raise in 2011 of the same percentage he received

“* Tamosaitis claims that the Court in Seidell v. Taylor, 86 Wash. 645, 151 P. 41
(1915) “affirmed a judgment for loss of goodwill without any ‘tangible
damages.”” App. Br. 45. In reality, the phrase “tangible damages” appears
nowhere in the Seidell decision, and the damage award in that case was supported
by “abundant[]” evidence of pecuniary harm to the business relationship
interfered with: plaintiffs suffered a loss of “good will . . . of very substantial
value,” and “the evidence showed the manner of carrying on the business, its
receipts, expenses, and profits for some time . . . in considerable detail.” 86
Wash. at 648. Nothing in Seidell relieves Tamosaitis of the obligation to show
pecuniary harm resulting from the alleged interference in order to maintain his
claim. Tamosaitis also cites to Sunland Invest., Inc. v. Graham, 54 Wn. App.
361, 773 P.2d 873 (1989), and Calbom, 65 Wn.2d 157. In both of those cases,
however, the damages awarded to the plaintiff went to the lost value of the actual
business expectancy that was interfered with. 54 Wn. App. at 364; 65 Wn.2d at
166-67.
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in 2009 and 2010. CP 1689. He has conceded that any claim of economic
damages would be speculative. CP 1683-84.

Tamosaitis attempts to deflect attention from his failure to produce
evidence of economic damages by citing a number of cases for
unremarkable principles that are irrelevant to his claim. For example, he
cites to Wash. State Physicians Ins. Exch. & Ass’nv. Fisons Corp., 122
Wn.2d 299, 858 P.2d 1054 (1993) for the proposition that damage to
reputation may be pecuniary in nature. He also cites Taskett v. King
Broad. Co., 86 Wn.2d 439, 480, 546 P.2d 81 (1976) for the same concept,
but quotes only from Justice Horowitz’s dissenting opinion in that libel
case. He cites In re Fleege, 91 Wn.2d 324, 326, 588 P.2d 1136 (1979), for
the equally uncontested proposition that business goodwill may have “real
pecuniary value.” These authorities do not excuse Tamosaitis’s inability
to introduce any evidence of actual pecuniary loss associated with
goodwill, his professional reputation, or anything else. He instead has
offered only broad, conclusory statements that were indistinguishable
from the bare allegations of his complaint.*! In his briefing to this Court,

Tamosaitis continues to substitute meaningless, conclusory statements,

‘I Examples of the empty statements that masqueraded as evidence of damages in
Tamosaitis’s Response to BNI’s Motion for Summary Judgment included that he
has lost “career advancement opportunities” (CP 1954), “future consulting
opportunities” (id.), “income” (CP 1983), and “professional opportunities” (CP
1984). None of those conclusory allegations was supported by a shred of
evidence.

- 44 -



such as that his “career is damaged” (App. Br. 46), for actual evidence.
Such empty allegations will not suffice to avoid summary judgment.
Brown v. Park Place Homes Realty, Inc., 48 Wn. App. 554, 558-60, 739
P.2d 1188 (1987) (affirming entry of summary judgment dismissing
wrongful interference claim where plaintiff made “only broad, conclusory
statements concerning the damages he suffered,” and therefore “failed to
raise any factual issues regarding damage”).
o The trial court properly disregarded the additional

“evidence” submitted by Tamosaitis after

summary judgment was entered.

After summary judgment had been entered on January 9, 2012,
Tamosaitis attempted to remedy his wholesale failure to offer evidence of
economic damages by submitting a supplemental brief and declaration.
CP 2508-20. Tamosaitis had ample opportunity to submit those materials
within the time frame established by Civil Rule 56. In fact, he had been
aware of the alleged “damages” information contained in his supplemental
declaration since July 2010—nearly eighteen months prior to the due date
for his response to the summary judgment motion. He offered no excuse

for his failure to submit the materials in a timely fashion.*?

%2 “The realization that [the] first declaration was insufficient does not qualify the
second declaration as newly discovered evidence.” Go2Net, Inc. v. C I Host,
Inc., 115 Wn. App. 73, 91, 60 P.3d 1245 (2003); see also Sligar v. Odell, 156
Wn. App. 720, 734, 233 P.3d 914 (2010) (affirming denial of reconsideration of

sl



In denying Tamosaitis’s motion for reconsideration, the trial court
disregarded his after-the-fact attempt to supplement the record. CP 2576-
77. This was an appropriate exercise of the trial court’s discretion. In
Brown, the plaintiff filed a supplemental affidavit following the summary
judgment hearing in an attempt to remedy its “broad, conclusory
statements” regarding damages and thereby create a genuine issue of
material fact on that element of a tortious interference claim. 48 Wn. App.
at 558. The Court of Appeals affirmed the trial court’s refusal to consider
the untimely affidavit, noting that (as in the instant case) the plaintiff had
“no excuse for failing to address the issues in prior materials submitted to
the court,” id. at 560, and holding that “whether to accept or reject
untimely filed affidavits lies within the trial court’s discretion.” /d. at 559.

This Court should likewise disregard the late-filed materials.
Where evidence available at the time of a motion for summary judgment is
first presented after entry of summary judgment, a trial court does not
abuse its discretion in rejecting a subsequent motion for reconsideration;
the appellate court will consider only those facts considered by the trial

court when it entered summary judgment, and will disregard

summary judgment where declaration “could have been presented at the time the
trial court was considering the original summary judgment motion™).
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“supplemental” materials. Wagner Dev. Inc., 95 Wn. App. at 898 n.1;
RAP9.12.%

Even if Tamosaitis’s untimely materials were considered, however,
they would not create an issue of material fact on the pecuniary damages
element of his tortious interference claim. Tamosaitis’s assertion that
URS failed to return to him $2,000 worth of textbooks kept in his WTP
office does not state pecuniary loss in connection with an alleged lost
business expectancy. To support a tortious interference claim, the alleged
interference “must ‘in fact cause injury to the . . . contractual
relationship.”” Cornish, 158 Wn. App. at 225 (quoting Leingang, 131
Wn.2d at 157). Instead, Tamosaitis appears to allege a conversion of
personal property on the part of his employer, URS. His late-filed
materials are therefore irrelevant as well as untimely.

E. Ashley Took no Action that Could Be Construed as
“Intentional Interference.”

The trial court’s ruling should be affirmed for an additional reason
as to respondent Greg Ashley. Project Director Russo has testified that he

alone made the decision to direct URS to remove Tamosaitis from the

“ In a footnote (App. Br. 43, n.10), Tamosaitis mentions an earlier case,
Bremmeyer v. Peter Kiewit Sons Co., 90 Wn.2d 787, 585 P.2d 1174 (1978).
However, the Bremmeyer Court merely noted that certain materials were
submitted after the trial court’s preliminary oral ruling but before entry of the
trial court’s written order granting summary judgment. 90 Wn.2d at 789. The
Court never addressed whether late-filed materials may be considered, id. at 790,
which is the issue squarely addressed in Brown and Wagner and presented here.

et



WTP payroll on July 1, 2010. CP 1751. Tamosaitis has offered no
evidence that Ashley participated in that decision.** Instead, Tamosaitis
admits, his individual claim against Ashley is based solely on the fact that
Ashley forwarded Tamosaitis’s objectionable July 1 email to Russo with
the cryptic cover message “trouble brewing” and “told Mr. Russo he
would call him later to talk about it.” CP 1679; see also App. Br. 38.
That evidence is, as a matter of law, insufficient to support a tortious
interference claim. Tamosaitis has offered no evidence whatsoever that
Ashley made any suggestion regarding Tamosaitis’s status at the Project,
or that he did anything else that could conceivably be the basis for a
separate claim against him.** Tamosaitis’s speculation that Ashley

somehow was part of the decision-making process cannot substitute for

“ Moreover, the “good faith” test set forth in Olympic Fish Prods., cited by
Tamosaitis at App. Br. 41, is entirely inapposite here. That case states a limited
exception to the ordinary immunity of an officer for corporate acts, providing for
individual liability if an officer fails to act in “good faith” in inducing his or her
corporation to breach its own contract. Such an inducement to breach is not even
an issue in this case. More importantly, Tamosaitis fails to mention the court’s
express definition of “good faith in this context” as meaning “nothing more than
an intent to benefit the corporation.” 93 Wn.2d at 739. Here, Tamosaitis does
not dispute that Ashley and Russo were acting within the scope of their
employment at all times—and in fact has affirmatively sought to hold BNI liable
for their actions under the doctrine of respondeat superior. CP 33. Thus, even if
the Olympic Fish “good faith” test had any relevance here, it is undisputed that
Ashley and Russo meet the court’s definition.

% Both Russo and Ashley were deposed, as well as many other witnesses. In
addition, BNI electronically produced approximately 250,000 pages of
documents. Nonetheless, Tamosaitis can point to no evidence that would justify
a claim against Ashley as an individual defendant.
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actual evidence.*

F. Having Voluntarily Dismissed BNI from his ERA Case,
Tamosaitis Should Not Complain that he Lacks an Adequate
Remedy for his Whistleblower Allegations.

Tamosaitis exercised his right to bring a separate action against

URS, DOE, and BNI pursuant to the whistleblower protection provisions

of the ERA, but then voluntarily dismissed BNI from that action. App.

Br. 7. In light of that, his current assertion that if the trial court’s ruling is

affirmed he will be left without a remedy for his “whistleblower”

allegations, App. Br. 2-4, is nonsense. Tamosaitis should not be heard to
complain about the unavailability of a remedy he elected not to pursue
against BNI.

To the extent Tamosaitis argues that a plaintiff claiming retaliation
for alleged whistleblowing should be allowed to bring a tortious

interference claim, that right already exists under Washington law—so

long as the plaintiff can satisfy the legal requirements of such a claim. In

“In Woody v. Stapp, 146 Wn. App. 16, 189 P.3d 807 (2008), the plaintiff
accused his coworkers of conspiring against him merely “because at times he saw
one or more of them together, sometimes behind closed doors, or overheard them
mention his complaint.” 146 Wn. App. at 23. The Court of Appeals observed
that “[n]o evidence shows Mr, Woody’s former co-workers made any false
statements for the purpose of causing him to be terminated,” and held that
summary judgment dismissing his claims was proper. /d. at 23-24. “Mere
allegations, argumentative assertions, conclusory statements, and speculation do
not raise issues of material fact that preclude a grant of summary judgment.”
Greenhalgh v. Dep't of Corr., 160 Wn. App. 706, 714, 248 P.3d 150 (2011)
(citing Grimwood v. Univ. of Puget Sound, 110 Wn.2d 355, 360, 753 P.2d 517
(1988); Seven Gables Corp. v. MGM/UA Entm’t Co., 106 Wn.2d 1, 13, 721

P.2d 1 (1986)).
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this case, however, there is no way to shoehorn Tamosaitis’s allegations
into the legal framework of a tortious interference claim. If Tamosaitis
truly believes himself to be a whistleblower, he has an adequate remedy in
the ERA whistleblower claim he initially brought before the U.S.
Department of Labor and subsequently re-filed in federal court—after
voluntarily dismissing BNL*’
V. CONCLUSION

Walter Tamosaitis’s own documentary and testimonial admissions
demonstrate conclusively that he cannot maintain a tortious interference
claim against BNI. The admitted facts simply do not fit the legal
requirements of such a claim. The trial court’s ruling should accordingly
be affirmed on any or all of the grounds set forth herein.

DATED this 15th day of August, 2012.

CORR CRONIN MICHELSON SMITH GOODFRIEND, P.S.

BAUMGARDNER & PREECE LLP
By: %\

By:
evin C. Baumgardner (#14263) “Howard@ M. Goodfriend #14355)
1001 Fourth Avenue, Suite 3900 1109 First Avenue, Suite 500
Seattle, WA 98154-1051 Seattle, WA 98101-2988
(206) 625-8600 (206) 624-0974

Attorneys for Respondents

7 Cf. Korslund v. DynCorp Tri-Cities Servs., Inc., 156 Wn. 2d 168, 191, 125
P.3d 119 (2005) (holding that claimant’s action under the ERA provided
adequate protection for Washington public policy concerns, and declining to
consider a common law whistleblower tort cause of action).
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FILED %Qw

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF BENTON
WALTER L. TAMOSAITIS, PHD, an individual,

and SANDRA B. TAMOSAITIS, representing
the marital community,

Cause No. 10-2-02357-4

ORDER GRANTING
DEFENDANTS” MOTION FOR
SUMMARY JUDGMENT

Plaintiffs,

V5.

BECHTEL NATIONAL, INC., a Nevada
corporation; FRANK RUSSO, an individual; and
GREGORY ASHLEY, an individual,

Defendants.

THIS MATTER comes before the Court on Defendants’ Motion for Summary Judgment.
The Court having reviewed:
1 Defendants’ Motion for Summary Judgment;

2. Declaration of Kevin C. Baumgardner and exhibits thereto;

(]

Declaration of Frank Russo;

4. Plaintiffs’ Opposition and declarations and exhibits submitted in
conjunction with same;

5. Defendants’ Reply and declarations and exhibits submitted in conjunction

with same; and Plaintiffs’ Supplemental Memorandum on Evidence al

Summary Judgment; 0-000002503

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT page | of 2
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and the files and records herein, and deeming itself fully advised; NOW THEREFORE IT IS
ORDERED that Defendants’ Motion for Summary Judgment is GRANTED, and Plaintiffs’
claims against Bechtel National, Inc., Frank Russo, and Gregory Ashley are hereby dismissed in

their entirety, with prejudice, and without costs to any party.
DATED this 9" day of January, 2012

Lo Htha

Craig J. Matheson
Superior Court Judge

0-000002504

ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT page 2 of 2
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JOSIE BRELVIN
BENTON COUNTY CLERK

FEB 29 2012

FILED Egﬁb\

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR BENTON AND FRANKLIN COUNTIES

WALTER L. TAMOSAITIS, PHD,
and individual, and SANDRA B.
TAMOSAITIS, representing the
marital community,

CAUSE NO: 10-2-02357-4
ORDER ON MOTION FOR
RECONSIDERATION
Plaintiff,

A\t

T St St St S St S e’

BECHTEL NATIONAL, INC., a
Nevada Corporation, FRANK
RUSSO, an indivisual, GREGORY
ASHLEY, an individual

Defendant.

The Court, having considered the Motion for Reconsideration filed by the

Plaintiff on the;z »2 day of éé rﬂv_':z , 2012, and deeming itself fully advised in

the premises:
DOES NOW THEREFORE, enter its Order on Reconsideration, as follows:
m Motion for Reconsideration is hereby:

Granted Denied >( Modified (See Comments)

COMMENTS:

0-000002576



IT IS FURTHER ORDERED that the Court Administrator's Office shall
forthwith send copies of this Order to the parties, or attorneys if represented, at their

respective addresses of record.

DONE THIS Z day of @W ,2012

SUPERIOR COURT JUDGE
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DECLARATION OF SERVICE

The undersigned declares as follows:

1. I am employed at Corr Cronin Michelson Baumgardner &

Preece LLP, attorneys for Respondents herein.

2. On August 15, 2012, I caused the foregoing Brief of

action as follows:

Office of Clerk

Washington Supreme Court
Temple of Justice

P.O. Box 40929

Olympia, WA 98504-0929

John P. Sheridan

The Law Office of John P.
Sheridan, P.S.

Hoge Building, Suite 1200
705 Second Avenue
Seattle, WA 98104
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& E-Mail
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O U.S. Mail
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0O Messenger
O U.S. Mail
& E-Mail

I declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct.

DATED this 15th day of August, 2012, at Seattle, Washington.

Macy Brzts, Aeltid.

Mary Beth Dahl
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IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

WALTER L. TAMOSAITIS and SANDRA B. TAMOSAITIS, a marital
community,

Plaintiffs/Appellants,
V.

BECHTEL NATIONAL, INC., FRANK RUSSO, and
GREGORY ASHLEY,

Defendants/Respondents

ON APPEAL FROM BENTON COUNTY SUPERIOR COURT
(Hon. Craig J. Matheson)
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Respondents hereby submit the following non-Washington

authorities cited in the Brief of Respondents:

Cases

1-

2. All Star, Inc. v. Fellows, 297 Ga. App. 142, 676 S.E.2d 808
(2009).

3. Armer v. OpenMarket, Inc., 2009 U.S. Dist. LEXIS 72434
(W.D. Wash. July 27, 2009).

4. Celotex Corp. v. Catrett, 477 U.S. 317, 106 S. Ct. 2548, 91 L.
Ed. 2d 265 (1986).

5. Fullington v. AVSEC Services, LLC, ARB No. 04-019, ALJ
No. 2003-AIR-30 (ARB Oct. 26, 2005).

6. Kane v. City of Bainbridge Island, 2011 U.S. Dist. LEXIS
138848 (W.D. Wash. Dec. 2, 2011).

7. Leev. Caterpillar Inc., 2011 U.S. Dist. LEXIS 144959 (N.D.
Ga. Dec. 2, 2011).

8. Stephenson v. National Aeronautics and Space Admin., ARB
No. 98-025, ALJ No. 94-TSC-5 (ARB July 18, 2000).

9. Tech Plus v. Ansel, 59 Mass. App. Ct. 12, 793 N.E.2d 1256
(2003), rev. denied, 440 Mass. 1108 (2003).

Other Authorities

10. 44 B Am. Jur. 2d Interference § 7.

11. Rest. (2d) Torts § 766, cmt. t.

12. Rest. (2d) Torts § 766B, cmt. c.

13. Wright & Miller, Fed. Pract. & Proc. § 2713.

Adidas Am., Inc. v. Herbalife, Inc., 2011 U.S. Dist. LEXIS
85677 (D. Or. Aug. 1, 2011).
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LEXSEE

ADIDAS AMERICA, INC. and ADIDAS AG, Plaintiffs, v. HERBALIFE INTER-
NATIONAL, INC., Defendant.

No. CV 09-661-MO

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF OREGON,
PORTLAND DIVISION

2011 U.S. Dist. LEXIS 85677

July 29, 2011, Decided
August 1, 2011, Filed

SUBSEQUENT HISTORY: Injunction denied by Adi-
das Am., Inc. v. Herbalife Int'l, Inc., 2012 U.S. Dist.
LEXIS 69858 (D. Or., May 18, 2012)

PRIOR HISTORY: Adidas Am., Inc. v. Herbalife Int'l,
Inc., 2010 U.S. Dist. LEXIS 82991 (D. Or., Aug. 10,
2010)

COUNSEL: [*1] For Adidas America, Inc., Adidas
AG, Plaintiffs: Daniel H. Marti, LEAD ATTORNEY,
PRO HAC VICE, Kilpatrick Stockton, LLP, Washing-
ton, DC; R. Charles Henn, Jr., LEAD ATTORNEY,
PRO HAC VICE, Kilpatrick Townsend & Stockton,
LLP, Atlanta, GA; Stephen M. Feldman, LEAD AT-
TORNEY, Perkins Coie, LLP, Portland, OR; William H.
Brewster, LEAD ATTORNEY, PRO HAC VICE,
Kilpatrick Stockton, LLP, Atlanta, GA.

For Herbalife International, Inc., Defendant: Kenneth R.
Davis, 11, LEAD ATTORNEY, Lane Powell P.C., Port-
land, OR; Leila Nourani, Merl John Carson, LEAD AT-
TORNEYS, PRO HAC VICE, Foley & Lardner LLP,
Los Angeles, CA; Jon Martin Wilson, PRO HAC VICE,
Foley & Lardner, Tampa, FL; Parna A. Mehrbani, Lane
Powell, PC, Portland, OR.

For Herbalife Internmational, Inc., Counter Claimant:
Kenneth R. Davis, II, LEAD ATTORNEY, Lane Powell
P.C., Portland, OR; Leila Nourani, Merl John Carson,
LEAD ATTORNEYS, Foley & Lardner LLP, Los Ange-
les, CA; James E. Griffith, PRO HAC VICE, Foley &
Lardner LLP, Chicago, IL; Jon Martin Wilson, PRO

HAC VICE, Foley & Lardner, Tampa, FL; Parna A.
Mehrbani, Lane Powell, PC, Portland, OR.

For Adidas America, Inc., Adidas AG, Counter Defen-
dants: Stephen M. Feldman, Perkins Coie, LLP, [*2]
Portland, OR.

For Adidas America, Inc., Adidas AG, Counter Defen-
dants: Daniel H. Marti, LEAD ATTORNEY, Kilpatrick
Stockton, LLP, Washington, DC; R. Charles Henn, Jr.,
LEAD ATTORNEY, PRO HAC VICE, Kilpatrick
Townsend & Stockton, LLP, Atlanta, GA; William H.
Brewster, LEAD ATTORNEY, PRO HAC VICE,
Kilpatrick Stockton, LLP, Atlanta, GA.

JUDGES: MICHAEL W. MOSMAN, United States
District Judge.

OPINION BY: MICHAEL W. MOSMAN
OPINION

OPINION AND ORDER
MOSMAN, J.,

Adidas seeks summary judgment on Herbalife's two
remaining counterclaims. The first is for intentional in-
terference with contractual relations, business relations,
or prospective economic advantage ("intentional interfer-
ence"). The second is for violations of unfair competition
law ("unfair competition") arising under California Busi-
ness and Professions Code § 17200 ("§ 17200").
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2011 U.S. Dist. LEXIS 85677, *

1 previously found that Herbalife breached the 1998
Settlement Agreement ("1998 Agreement" or "the
agreement") by placing its name and Tri-Leaf design
trademark ("Tri-Leaf Mark") on the Galaxy MLS ("Gal-
axy") team's jerseys. This finding prevents Herbalife
from satisfying all the required elements of its intentional
interference counterclaim. The unfair competition claim
necessarily fails because [*3] it is derivative of the in-
tentional interference counterclaim. | find that Adidas is
entitled to judgment as a matter of law and grant its mo-
tion for summary judgment.

BACKGROUND

Adidas and Herbalife decided in the 1998 Agree-
ment that Herbalife would not use its Tri-Leaf Mark on
items Adidas considered its core goods, such as sports
apparel and footwear. Tr. [224] 5-6. Since 2005, Adidas
has been the sole provider of Major League Soccer, LLC
("MLS") team uniforms, footwear, and other items. An-
swer to Compl. [114] 13. MLS and its teams sell spon-
sorship rights for team uniforms, including sponsor logos
on uniforms if the sponsor is not an Adidas competitor.
Id.

In March 2007, Herbalife entered into one of these
sponsorship agreements with the owner of the Galaxy,
Anschutz Entertainment Group ("AEG"). /d. at 10. The
agreement allows Herbalife to place the Tri-Leaf Mark
and Herbalife name on the front of all Galaxy jerseys. /d.

Adidas knew of Herbalife's sponsorship agreement
with the Galaxy. /d. It printed Herbalife's logo and name
on the Galaxy jerseys from 2007-2010. /d. at 12. Begin-
ning in December 2009, Adidas challenged Herbalife's
use of the Tri-leaf mark on the Galaxy jerseys, ultimately
[*4] filing an action for trademark infringement and
other claims. /d. at 10.

Herbalife responded with four counterclaims on
April 5, 2010. Answer to Compl. [114]. The first and
fourth counterclaims have already been dismissed. Op.
and Order [159]; Op. and Order [223]. The intentional
interference counterclaim asserts that Adidas's refusal to
include Herbalife's name and logo on the Galaxy jerseys
improperly obstructs Herbalife's economic relationship
with the Galaxy. Answer to Compl. [114] 11. The unfair
competition counterclaim argues Adidas unfairly and
unlawfully disrupts Herbalife's branding and marketing
efforts. /d.

DISCUSSION

The central issue in these motions is whether
Herbalife's intentional interference and unfair competi-
tion counterclaims show a genuine dispute as to any ma-
terial fact. 1 find Herbalife fails to satisfy all the elements

of intentional interference and unfair competition coun-
terclaims.

1. Summary Judgment Standard

"The court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). Rule 56(c)(1) says
that a party arguing a fact that "cannot [*5] be or is
genuinely disputed" must support the assertion by citing
to particular parts of materials in the record or showing
the cited materials do not establish the absence or pres-
ence of a genuine dispute. Fed. R. Civ. P. 56(c)(1). The
Court may grant summary judgment "if the motion and
supporting materials--including the facts considered un-
disputed--show that the movant is entitled to it." Fed. R.
Civ. P. 56(e)(3). The U.S. Supreme Court has said Rule
56 "mandates the entry of summary judgment, after ade-
quate time for discovery and upon motion, against a
party who fails to make a showing sufficient to establish
the existence of an element essential to that party's case,
and on which that party will bear the burden of proof at
trial." Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.
Ct. 2548, 91 L. Ed. 2d 265 (1986).

I1. Intentional Interference Counterclaim

A. Herbalife's Name and Logo on the Galaxy Jerseys
Breach the 1998 Agreement

The main contention between Adidas and Herbalife
is about what | said and meant on the question of breach
at the September 14, 2010, and February 24, 2011, hear-
ings. Herbalife argues "the Court never made any finding
as to whether use of the Herbalife Tri-Leaf logo on the
Galaxy jerseys [*6] with the word 'Herbalife’ constituted
a breach of the 1998 Settlement Agreement." Opp'n to
Summ. J. [230] 1. Adidas argues 1 found the Herbalife
logo on the Galaxy jersey breached the 1998 Agreement.
Reply Mem. in Supp. of Summ. J. [232] 1. Adidas is
correct. 1 found in the February 24, 2011, hearing that
Herbalife's placement of its name and Tri-Leaf Mark on
the Galaxy jerseys violates the terms of the parties' 1998
Agreement.

At the September 14, 2010, hearing, | said, "l be-
lieve that the better of the two arguments actually ends
up being Adidas's argument, the only one that better
gives effect to the entire contract and its obvious pur-
pose." Tr. [168] 21. I also said to the parties: "I've essen-
tially told you that I think Adidas is right, and that's how
this is going to go unless Herbalife comes up with some-
thing in discovery." /d. at 27. Herbalife did not come up
with something in discovery. After hearing argument on
February 24, 1 granted Adidas's motion for partial sum-
mary judgment on the breach counterclaim. Tr. [224] 25.
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2011 U.S. Dist. LEXIS 85677, *

The context of the two hearings shows | ruled spe-
cifically on the issue of whether the Galaxy jerseys with
Herbalife's name and logo violated the 1998 Agreement.
[*7] The original September 24, 2010, hearing also con-
sidered other Herbalife product lines like sports apparel
and footwear for the public. Tr. [168] 5-6. Discovery on
those items is being produced. /d. at 8. My language
about determining the scope of breach refers to the
broader question of whether other Herbalife apparel
items violate the 1998 Agreement. Tr. [224] 25.

The specific question of whether the Galaxy jerseys
breached the 1998 Agreement became settled when
Herbalife failed to uncover additional information. /d. |
found that Herbalife's name and logo on the Galaxy jer-
seys violates the 1998 Agreement with Adidas, in part
because Herbalife agreed the jerseys constitute sports
apparel. Tr. [168] 8-9.

B. Herbalife Fails to Establish All the Elements of In-
tentional Interference

I grant summary judgment on Herbalife's counter-
claim for intentional interference with economic rela-
tions because it fails to satisfy all the elements required
under Oregon law. Under Oregon law, a plaintiff must
prove all the intentional interference counterclaim ele-
ments.' Herbalife fails to satisfy two elements: (1) "im-
proper means or for an improper purpose"; and (2) "by a
third party."

1 "(1) the existence [*8] of a professional or
business relationship (which could include, e.g., a
contract or a prospective economic advantage),
(2) intentional interference with that relationship,
(3) by a third party, (4) accomplished through
improper means or for an improper purpose, (5) a
causal effect between the interference and dam-
age to the economic relationship, and (6) dam-
ages." McGanty v. Staudenraus, 321 Ore. 532,
901 P.2d 841, 844 (Or. 1995) (citing Straube v.
Larson, 287 Ore. 357, 600 P.2d 371 (Or. 1979)).

1. Improper Means or for an Improper Purpose

Oregon courts use the Restatement (Second) of Torts
(1979) to evaluate claims for intentional interference
with economic relations. Douglas Med. Cir., LLC v.
Mercy Med Cir., 203 Ore. App. 619, 125 P.3d 1281,
1287 (Or. Ct. App. 2006). The Restatement requires de-
fendants to engage in some inherently wrongful action to
find the intentional interference was accomplished
through improper means or for an improper purpose.’
The Oregon Supreme Court held that defendants might
satisfy the Restatement by showing defendant's conduct
was "wrongful by reason of a statute or other regulation,
or a recognized rule of common law, or perhaps an estab-

lished standard of a trade or profession.” Top Serv. Body
Shop, Inc. v. Allstate Ins. Co., 283 Ore. 201, 582 P.2d
1365, 1371 (Or. 1978)."

2 "If [*9] the actor is not acting criminally nor
with fraud or violence or other means wrongful in
themselves but is endeavoring to advance some
interest of his own, the fact that he is aware that
he will cause interference with the plaintiff's con-
tract may be regarded as such a minor and inci-
dental consequence and so far removed from the
defendant's objective that as against the plaintiff
the interference may be found to be not im-
proper." Restatement (Second) of Torts § 766
cmt. j (1979).

3 Further, "[c]Jommonly included among im-
proper means are violence, threats or other in-
timidation, deceit or misrepresentation, bribery,
unfounded litigation, defamation, or disparaging
falsehood." Top Serv., 582 P.2d at 1371 n. 11.

Even if Adidas intentionally interfered with
Herbalife's sponsorship agreement, Adidas has not done
so through improper means or for an improper purpose.
My prior finding that Herbalife, not Adidas, breached the
1998 Agreement is dispositive on this issue. Adidas is
not acting by wrongful means because it seeks to enforce
its rights under the 1998 Agreement. Rather, Adidas en-
deavors to advance its legitimate interest in manufactur-
ing products in accordance with its own contractual
[¥10] and intellectual property interests. Advancing one's
legitimate interest is not wrongful by statute, common
law, or an established standard of Adidas's profession.
Herbalife fails to satisfy all the elements of its claim, so
Adidas is entitled to summary judgment.

2. By a Third Party

Even if Herbalife had established wrongful conduct
by Adidas, Herbalife also fails to establish that Adidas
was truly a "third party." Under Oregon law, "[t]he tort
of intentional interference with economic relations
'serves as a means of protecting contracting parties
against interference in their contracts from outside par-
ties.'. . . The tort thereby protects the interests of a plain-
tiff from ‘intermeddling strangers."' Wieber v. FedEx
Ground Package Sys., Inc., 231 Ore. App. 469, 220 P.3d
68, 77 (Or. Ct. App. 2009) (quoting McGanty, 901 P.2d
at 845). Parties not specifically named in the contract do
not necessarily become "intermeddling strangers." The
Ninth Circuit found that a defendant is not a stranger to a
contract if the contract requires the defendant's coopera-
tion. Marin Tug & Barge, Inc. v. Westport Petroleum,
Inc., 271 F.3d 825, 834 (9th Cir. 2001).* Where a defen-
dant "has a legitimate interest in either the [*11] contract
or a party to the contract, the defendant is not a stranger
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to the contract itself or to the business relationship." 44B
Am. Jur. 2d Interference § 7.

4  The court in Marin was analyzing California
law, but | find the analysis persuasive here.

Herbalife disputes this interpretation of "stranger,"
arguing a stranger is synonymous with a non-contracting
party. Opp'n to Mot. for Summ. J., [230] 17. Herbalife
cites Applied Equipment Corporation v. Litton Saudi
Arabia Lid., 7 Cal. 4th 503, 28 Cal. Rptr. 2d 475, 869
P.2d 454 (Cal. 1994), for the proposition that the "tort
duty not to interfere with the contract falls only on
strangers--interlopers who have no legitimate [social or
economic] interest in the scope or course of the contract's
performance." /d. at 459. Herbalife argues that one must
be a party to a contract to have a "legitimate interest" in a
contract. | reject Herbalife's argument.

Adidas has a legitimate interest in Herbalife's con-
tract with AEG. First, as the sole manufacturer of all
MLS team jerseys including the Galaxy, Adidas's coop-
eration with the Galaxy and Herbalife is essential for
Herbalife's sponsorship agreement. Answer to Compl.
[114] 13. Adidas must manufacture the jerseys for per-
formance of Herbalife's [*12] contract with AEG. Adi-
das demonstrated its clear involvement in and prior co-
operation with the contract when it printed Herbalife's
logo and name on the Galaxy jerseys from 2007-2010. /d
at 12,

Second, even if Adidas were not the sole manufac-
turer of MLS jerseys, its 1998 Agreement with Herbalife
creates a legitimate interest in Herbalife's use of the Tri-
Leaf Mark. Adidas and Herbalife agreed Herbalife would
not use its Tri-Leaf Mark on sports apparel that competes
with core Adidas goods. Tr. [224] 5-6. This prior agree-
ment alone gives Adidas justification to be legitimately
interested in Herbalife's use of its logo. Adidas possesses
both an "economic" and "social" interest in the scope and
performance of Herbalife's contract, eliminating the pos-
sibility that it is a third party to the economic relation-
ship.

C. There Is No Material Difference between Oregon
and California Intentional Interference Law

Adidas and Herbalife dispute whether Oregon or
California intentional interference law should be used to
evaluate the counterclaim. Herbalife argues that Califor-
nia intentional interference law should apply because
Adidas "illicitly disrupted" the contractual relationship
between Herbalife [*13] and AEG.* Opp'n to Mot. for
Partial Summ. J. [230] 19. Herbalife recommends Cali-
fornia law because the contractual relationship is "over-
whelmingly connected" to California via both parties'
business contacts. /d.

5 Under California law, establishing a claim for
intentional interference with contractual relations
requires the plaintiff to prove: (1) a valid contract
between plaintiff and a third party; (2) defen-
dant's knowledge of this contract; (3) defendant's
intentional acts designed to induce a breach or
disruption of the contractual relationship; (4) ac-
tual breach or disruption of the contractual rela-
tionship; and (5) resulting damage. /ntegrated
Healthcare Holdings, Inc. v. Fitzgibbons, 140
Cal. App. 4th 515, 44 Cal. Rptr. 3d 517, 523 (Cal.
Ct. App. 2006) (citing Pac. Gas & Elec. Co. v.
Bear Stearns & Co., 50 Cal. 3d 1118, 270 Cal.
Rptr. 1, 791 P.2d 587 (Cal. 1990)).

| need not evaluate this argument.® Regardless of
how significant the contacts are, Oregon conflict of law
precedent directs courts to apply Oregon law if there is
no material difference between the two (a "false con-
flict"). Angelini v. Delaney, 156 Ore. App. 293, 966 P.2d
223, 227 (Or. App. 1998) (citing Erwin v. Thomas, 264
Ore. 454, 506 P.2d 494 (Or. 1973)). A false conflict is
present if the laws of both [*14] states on the same set of
facts "would produce the same decision in the lawsuit . . .
" Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 839 n.
20, 105 S. Ct. 2965, 86 L. Ed. 2d 628 (1985).

6 To the extent this argument repeats Herbalife's
earlier affirmative defenses of laches, waiver, and
estoppel, | have already granted summary judg-
ment on those defenses. Tr. [224] 25.

There is no material difference (relevant here at
least) between the intentional interference law of Oregon
and California, and I reach the same result regardless of
which version 1 apply. Herbalife cites no authority for
the proposition that, even under California law, a party
who breaches a contract may sue the wronged party to
that contract for exercising its legitimate interests under
that contract. Herbalife's breach of the 1998 Agreement
precludes that argument's validity. 1 implicitly found
Adidas did not breach Herbalife's contract with AEG by
ruling Herbalife breached the 1998 Agreement. If 1 found
that Adidas's refusal to manufacture the Galaxy jerseys
breached Herbalife's contract, it would effectively au-
thorize Herbalife's intended Tri-Leaf Mark use in viola-
tion of the 1998 Agreement. | reject this position because
it contradicts my earlier [*15] finding.

Herbalife fails to satisfy necessary intentional inter-
ference elements under California law, so I arrive at the
same result regardless of which state's law I apply. The
false conflict between the laws eliminates any need to
measure the respective contacts to California and Ore-
gon. Erwin, 506 P.2d at 497-98.
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111. Unfair Competition Counterclaim

A. The Counterclaim Is Derived from the Intentional
Interference Counterclaim

Herbalife's unfair competition counterclaim relies on
California Business and Professions Code § 17200.” The
success of Herbalife's unfair competition counterclaim
depends on the validity of the intentional interference
counterclaim.

7 The code defines unfair competition as "any
unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or mislead-
ing advertising." Cal. Bus. & Prof. Code § 17200
(West 2008).

In defending the unfair competition counterclaim,
Herbalife explicitly outlines its dependence on the inten-
tional interference counterclaim: "Adidas's intentional
interference with Herbalife's contract with the Galaxy
constitutes an intentional interference with economic
relations under California (and Oregon) law. Conse-
quently, Adidas's [*16] conduct is unlawful and violates
the 'unlawful business act' prong of California's UCL."
Opp. To Mot. for Summ. J. [230] 21. The unfair compe-
tition law borrows violations of other laws and treats
them as independently actionable. Cel-Tech Comm'n,
Inc. v. LA. Cellular Tel Co., 20 Cal. 4th 163, 180, 83
Cal. Rptr. 2d 548, 973 P.2d 527 (1999). This is true for
each of Herbalife's specific claims under the "unlawful"
and "unfair" competition prongs of § 17200. Ingels v.
Westwood One Broad. Serv., Inc., 129 Cal. App. 4th
1050, 28 Cal. Rptr. 3d 933, 938 (Cal. Ct. App. 2005);
Cel-Tech, 20 Cal. 4th at 187.

B. The Counterclaim Fails as a Matter of Law

The unfair competition counterclaim's validity
hinges on the success of its intentional interference coun-
terclaim both factually and legally. Factually, the unfair
competition counterclaim requires that Adidas breached
Herbalife's agreement with AEG. Legally, Herbalife
would require a finding that Adidas violated intentional
interference law because violation of another law is nec-
essary to support § 17200 actions. /ngels, 28 Cal. Rptr.
3d at 938. My previous findings on the intentional inter-
ference counterclaim are dispositive. 1 found that Adidas

did not breach Herbalife's AEG agreement because of
Herbalife's [*17] 1998 Agreement breach. Further, |
found that Herbalife failed to meet all the elements of the
intentional interference counterclaim.

Herbalife's failure on the intentional interference
counterclaim eliminates the unfair competition counter-
claim. Herbalife fails to show a prior legal violation that
would justify the § 17200 claim and the derivative nature
of the claim prevents Herbalife from independently
meetings its elements. Adidas is entitled to judgment as a
matter of law.*

8  Even if Herbalife's intentional interference
counterclaim succeeded, Herbalife would still fail
on the unfair competition counterclaim. When
evaluating §17200 violations, the Ninth Circuit
requires claimants to allege the defendant en-
gaged in business practices that are forbidden by
statute, regulatory law, or court-made law.
Shroyer v. New Cingular Wireless Services, Inc.,
622 F.3d 1035, 1044 (2010). For the purposes of
§ 17200, "court-made" law has been interpreted
as "a violation of a prior court order." Nar'l Rural
Telecomm. Co-op. v. DIRECTV, Inc., 319 F.
Supp. 2d 1059, 1074 n.22 (C.D. Cal. 2003).
Common law violations are insufficient to state a
claim under § 17200. Shroyer, 622 F.3d at 1044.
Therefore, [*18] Herbalife's common law inten-
tional interference counterclaim would not be a
valid basis for § 17200 liability, even if it had
been successful.

CONCLUSION

Because | find Herbalife fails to show there is a
genuine dispute as to any material fact, | GRANT Adi-
das's Motion for Partial Summary Judgment [9].

IT IS SO ORDERED.

DATED this 29th day of July, 2011.
/s/ Michael W. Mosman
MICHAEL W. MOSMAN

United States District Court

Page 5






LEXSEE

ALL STAR, INC. v. FELLOWS et al.

A08A2014.

COURT OF APPEALS OF GEORGIA, SECOND DIVISION

297 Ga. App. 142; 676 S.E.2d 808; 2009 Ga. App. LEXIS 390; 2009 Fulton County D.
Rep. 1260

March 27, 2009, Decided
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Fellows v. All Star, Inc., 272 Ga. App. 262, 612 S.E.2d
86,2005 Ga. App. LEXIS 261 (2005)

DISPOSITION: [***1] Judgment affirmed.
PROCEDURAL POSTURE: A Georgia corporation
sued defendants, a former and a current employee, alleg-
ing tortious interference with business relations and con-
version. At a trial, the Georgia trial court directed ver-
dicts (O.C.G.A. § 9-11-50) in defendants' favor on the
tortious interference claims, and the jury returned de-
fense verdicts on the conversion claims. On appeal, the
corporation contested the directed verdicts and the ad-
mission of certain exhibits.

OVERVIEW: The Georgia corporation's sole owner
collaborated with defendants to enter the amusement
industry in Alabama, establishing a corporation there.
The appeals court rejected the Georgia corporation’s as-
sertion that evidence that it was affiliated with the Ala-
bama corporation demonstrated that it, too, had a busi-
ness relationship with the Alabama corporation's cus-
tomers. This assertion disregarded the legal significance
of the undisputed fact that the Georgia corporation and
the Alabama corporation were each a corporation. Also
rejected was the Georgia corporation's characterization
of the Alabama corporation as its agent, such that the
Georgia corporation could be credited with the Alabama
corporation's customers. The evidence failed to establish
any business relationship as alleged. There was no merit

in the Georgia corporation's claim that the cited evidence
was not admissible because defendants' claims of enti-
tlement to the funds were in the nature of recoupment, as
defendants' positions with respect to retained funds were
not in the nature of recoupment, but a defense. The trial
court did not abuse its discretion in allowing the exhibits
in support thereof.

OUTCOME: The judgment was affirmed.

COUNSEL: Lamalva & Oeland, Paul J. Oeland 1V, for
appellant.

Edmund A. Waller, for appellees.

JUDGES: PHIPPS, Judge. Johnson, P. J., and Barnes, J.
concur.

OPINION BY: PHIPPS

OPINION
[*142] [**809] Phipps, Judge.

All Star, Inc. sued Shawn Fellows and David Aw-
trey, alleging they had committed tortious interference
with business relations and conversion. At a trial, the
court directed verdicts in the defendants' favor on the
tortious interference claims, and the jury returned de-
fense verdicts on the conversion claims. Thereupon,
judgment was entered. [**810] On appeal, ' All Star
contests the directed verdicts and the admission of cer-
tain exhibits. For reasons that follow, we affirm.
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1 This appeal is from a second trial concerning
these parties. See generally Fellows v. All Star,
272 Ga. App. 262 (612 SE2d 86) (2005) (deter-
mining that Awtrey and Fellows were entitled to
directed verdicts on All Star's claims of breach of
noncompete agreements, which were held unen-
forceable as too broad; recognizing that All Star
had pursued other claims, some of which, "e.g.,
tortious interference with business relationships,
fraud, and theft by conversion, could exist inde-
pendent of the noncompete agreements"; and thus
remanding the case).

1. All Star challenges the directed verdicts.

To support a verdict for tortious inter-
ference [***2] with business relations the
evidence must show the defendant (1)
acted improperly and without privilege,
(2) purposely and with malice with the in-
tent to injure, (3) induced a third party or
parties not to enter into or continue a
business relationship with the plaintiff,
and (4) for which the plaintiff suffered
some financial injury. *

In addition, the "stranger" doctrine applies to a claim of
tortious interference with business relations and is the
same as that applicable to a claim of tortious interference
with a contractual relationship. * [*143] Regarding the
latter, the Supreme Court of Georgia has instructed:
[Tlhe plaintiff must establish that the
defendant is a "third party," ie., a
"stranger” to the contract with which the
defendant allegedly interfered. One is not
a stranger to the contract just because one
is not a party to the contract, as it has been
held that the alleged interferer is not a
stranger to the contract and thus not liable
for'tortious interference where the alleged
interferer was the agent for one of the par-
ties to the contract of insurance (i.e., the
underwriter), and all the purported acts of
interference were done within the scope
of the interferer's duties as [***3] agent. *

2 Arford v. Blalock, 199 Ga. App. 434, 440 (13)
(405 SE2d 698) (1991) (citation and punctuation
omitted), approved as a correct statement of the
law, Wilensky v. Blalock, 262 Ga. 95, 96 (2) (414
SE2d 1) (1992).

3 Atlanta Market Center Mgmt. Co. v. McLane,
269 Ga. 604, 609 (2) n. 2 (503 SE2d 278) (1998).
4 1d. at 608 (citations omitted).

In its appellate brief, All Star summarizes the theory
that underlay its claims of tortious interference with
business relations: °

The uncontroverted evidence at trial
was that Appellees, prior to ending their
employment/association with Appellant
solicited customers of Appellant, and
caused these customers ([three Alabama
businesses]) to discontinue their relation-
ship with Appellant, and, instead, to start
doing business with a competing entity
started by Appellees.

Accordingly, an essential element of each such claim
was the existence of a business relationship. ¢ Awtrey
and Fellows moved for directed verdicts on grounds that
All Star had failed to show in its case-in-chief, inter alia,
the existence of a business relationship as alleged. In
addition, Awtrey and Fellows argued that, even if such a
relationship had been shown, All Star had failed [***4]
to demonstrate that they were strangers to it.

5 Neither opening statements nor closing argu-
ments were transcribed in the record before us. In
the pre-trial order, All Star states that Awtrey and
Fellows "solicited customers of All Star and
placed games with those customers, all to the det-
riment of All Star."

6 See generally Atlanta Market Center Mgmt.
Co., supra.

A directed verdict is authorized only when "there is
no conflict in the evidence as to any material issue and
the evidence introduced, with all reasonable deductions
therefrom, shall demand a particular verdict." 7 "[W]e
review the trial court's grant of a directed verdict under
the 'any evidence' standard, construing the evidence fa-
vorably [*144] to the nonmovant." #

7 OCGA § 9-11-50 (a); see Dyer v. Souther, 272
Ga. 263, 265 (2) (528 SE2d 242) (2000).

8 Walls v. Moreland Altobelli Assocs., 290 Ga.
App. 199 (659 SE2d 418) (2008) (citation omit-
ted).

[**811] All Star, a Georgia corporation, was en-
gaged in the business of placing amusement games (or
machines) in various Georgia locations, including bars,
restaurants, and convenience stores. Anticipating that
state legislation would soon outlaw All Star's business,
the corporation's sole owner, Larry [***5] Simmons,
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sought to establish the same type of business in other
states. Simmons discussed establishing such a business
in Alabama with Awtrey and Fellows. Awtrey had for-
merly worked at All Star and was then living in Ala-
bama. Fellows also had previously worked for All Star;
he had served as vice-president of an association that
lobbied to influence the anticipated Georgia legislation;
and as of late 2000, he had been re-hired at All Star in a
management capacity with responsibilities that included
pursuing out-of-state opportunities. The three men orally
agreed to operate a business together in Alabama.

In 2001, Simmons financed the start-up of D. R.
Awtrey & Associates, Inc., d/b/a Alabama Amusements,
which Awtrey incorporated in Alabama. The new corpo-
ration began obtaining amusement games from various
sources. For example, it purchased approximately $
40,000 to $ 50,000 of games from an unrelated company,
Cadillac Games. In addition, Alabama Amusements pur-
chased games from All Star, which had been manufac-
tured by another of Simmons's corporations, Money Ma-
chines, Inc. There also was testimony that, with respect
to Alabama Amusements acquiring games manufactured
by Money Machines, "[m]ore [***6] often than not,
they'd just take the games out of the warehouse," keeping
track of them by a tagging system.

Initially, Awtrey was sole owner of Alabama
Amusements and also served as its president. Because he
lived in Alabama, his role was "the man on the ground
running the operation," and his responsibilities included
soliciting businesses for placement of games, placing the
games in the procured customers' business locations, and
collecting monies generated by those games. Awtrey
understood that his compensation would include hourly
wages, expenses, and commissions.

Fellows continued to work out of an office located
in a building in Georgia, which housed offices for All
Star, Alabama Amusements, and other corporations. * In
addition to his work for All Star, Fellows handled vari-
ous business matters for Alabama Amusements. He
[*¥145] understood that for his work on the latter, he
would be compensated through commissions.

9 Simmons owned corporations he had set up
for similar operations in Texas and Arkansas, and
these corporations also had offices in this same
building.

Thus, in accordance with their agreement, Awtrey
obtained customers in Alabama. Amusement machines
were brought into the customers' [***7] business loca-
tions. Awtrey serviced the accounts, collecting money
that had been generated by the machines. Fellows, too,
participated in setting up the Alabama operations and
thereafter servicing the Alabama customers. In addition,

another individual employed by All Star (not Fellows)
occasionally serviced routes in Alabama, replacing game
machines, collecting money, and taking the collected
money to personnel at the office building in Georgia.
While All Star provided this individual with a vehicle to
service the Alabama routes, there was evidence that he
was paid out of Alabama Amusements' revenue for his
work in Alabama.

Awtrey withheld from the monies he collected the
wages he had earned, as well as expenses he had in-
curred. There was evidence that the remaining money
was deposited into Alabama Amusements' separate bank
account at Regions Bank, on which only Awtrey, Fel-
lows, and Simmons had check writing authority.

At regular intervals, Awtrey would fax to Fellows
"collection sheets," upon which Awtrey had recorded the
amount of money collected from each machine, as well
as the location of each such machine. In addition, Awtrey
provided to Fellows written accounts of his hours
worked, [***8] activities performed, and expenses in-
curred. There was evidence that Fellows was responsible
for seeing that Alabama Amusements' taxes and other
expenses were paid out of that corporation's revenue.

[**#812] All Star's chief finance officer testified that
All Star’s revenue was "shuffled." When asked what he
meant by that term, he responded: "At the time Georgia
was doing really well, enabling us to, you know, save for
-- you know, to buy games for Alabama, to get supplies
for Money Machines in order to build the games. So, you
know, I'd have to pay this guy for something, this sup-
plier for something. That's what | meant by shuffled."
Regarding All Star's health insurance plan, there was
evidence that All Star added Awtrey to its list of covered
individuals.

By early summer 2002, Awtrey was no longer Ala-
bama Amusements' president, and Simmons wholly
owned the corporation. Awtrey and Fellows had become
dissatisfied because they were not paid commissions that
they believed they had earned. They formed a separate
company to engage in the same type of business as Ala-
bama [*146] Amusements. For the new company, they
secured the business of three customers with which Aw-
trey had placed games. Awtrey and Fellows [**#9] then
removed or caused the removal of previously placed ma-
chines from those three premises. The two then procured
amusement games from companies other than All Star
and Money Machines and placed them in those three
locations. And in early July 2002, they resigned from
Simmons's corporations.

At trial, after All Star rested its case, the defense ar-
gued that All Star had failed to establish essential ele-
ments of its claim, including the existence of any busi-
ness relationship as alleged. In addition, the defense ar-
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gued that even if such a relationship had been shown,
neither Awtrey nor Fellows was a stranger to it and con-
sequently neither of the two could be held liable.

With respect to the lack of any business relationship
argument, the defense asserted that All Star had failed to
establish that ir had a business relationship with any of
the three allegedly stolen Alabama customers. The de-
fense asserted that the evidence was undisputed that All
Star and Alabama Amusements were separate corpora-
tions and that the three Alabama businesses at issue had
been customers of the latter. In addition, the defense as-
serted that there was no evidence that the three Alabama
businesses had the alleged [***10] business relation-
ships with All Star. Referencing All Star's evidence that
All Star and Alabama Amusements shared office space
within the same building and that "employees of one
company helped out with [the other company]," the de-
fense accused All Star of essentially attempting to pierce
its own corporate veil to claim another corporation's cus-
tomers and thus make out its claim. The defense pro-
tested that All Star was estopped under principles akin to
those expressed in OCGA § 14-5-4; " in addition, the
defense cited rules of law set forth in Yukon Partners v.
Lodge Keeper Group, ' such as the rule that the mere
existence of some unspecified affiliation is not sufficient
to pierce the corporate veil. "

10 "The existence of a corporation claiming a
charter under color of law cannot be collaterally
attacked by persons who have dealt with it as a
corporation. Such persons are estopped from de-
nying its corporate existence."

11 258 Ga. App. 1 (572 SE2d 647) (2002).

12 Seeid. at 6.

All Star's counsel responded, "[T]hat has been the
argument since day one in this case." He added that the
two corporate entities -- All Star and Alabama Amuse-
ments -- had not done a "particularly good job of remain-
ing [***11] separate." Thus, he urged that a jury be al-
lowed to "recognize that this operation in Alabama was
acting as an agent or affiliate for All Star, Inc., in the
state of Alabama," claiming "there's plenty of informa-
tion that shows employees going [*147] back and forth,
paperwork going back and forth, money going back and
forth, trucks going back and forth, games going back and
forth that would be sufficient for them to determine that
while these two entities existed, that it is All Star."

After hearing extensive argument also on whether
All Star had made the requisite showing under the
"stranger" doctrine, the trial court denied the defendants'
motions for directed verdict, rejecting these and their
other grounds before recessing trial for the evening. The
next morning, however, and with no mention on the re-
cord of any specific ground, the trial court announced, "1

have [**813] decided to reverse my position with re-
gard to the claim for tortious interference, and | will
grant the directed verdict with regard to that claim." For
reasons that follow, we find that the court's "reversal"
was the correct ruling.

(a) The Existence of a Business Relationship. With
no citation to the record, '* All Star maintains [***12] in
its appellate brief that it "operates under a different
name, and, at times, through an affiliated corporation
owned and controlled by [it] and or its President, Larry
Simmons. This was the case of its operation in the state
of Alabama." Notwithstanding this asserted premise, All
Star presented no evidence that would have allowed for a
finding of any alleged business relationship.

13 See Court of Appeals Rule 25 (a) (1).

There was no evidence that All Star was authorized
to do business in any state other than Georgia. It was
uncontroverted that All Star's sole owner collaborated
with Awtrey and Fellows to enter the amusement indus-
try in Alabama. To that end, a company was incorporated
in Alabama, which conducted business as Alabama
Amusements. Thereafter, Awtrey either performed or
was in charge of the day-to-day field operations for Ala-
bama Amusements. And in that role, Awtrey procured
customers in whose respective business locations
amusement machines were placed, collected money gen-
erated by placed machines, and retained from the col-
lected money his earned wages and incurred expenses.
This evidence showed that the three Alabama businesses
were customers of Alabama Amusements; the [***13]
evidence did not further show that the three Alabama
business were also customers of All Star; nor did the
evidence otherwise establish any business relationship
between those three Alabama businesses and All Star.

We reject All Star's assertion that evidence that it
was "affiliated" with Alabama Amusements demon-
strated that it, too, had a business relationship with Ala-
bama Amusements' customers. This assertion disregards
the legal significance of the undisputed fact that [*148]
All Star and Alabama Amusements were each a corpora-
tion. "The law of corporations is founded on the legal
principle that each corporation is a separate entity." "
"Great caution should be exercised by the court in disre-
garding the corporate entity." "* "In any event, the mere
existence of some unspecified 'affiliation' is not suffi-
cient to pierce the corporate veil." '

14 Hickman v. Hyzer, 261 Ga. 38, 39 (1) (401
SE2d 738) (1991).

15 ld. (citation and punctuation omitted).

16 Yukon Partners, supra.
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We must also reject All Star's characterization of
Alabama Amusements as its agent, such that All Star can
be credited with Alabama Amusements' customers. This
characterization is another attempt to escape the ramifi-
cations [***14] of the well-founded legal principle of
corporate separateness. Although All Star showed in-
stances in which it disregarded its corporate separateness
from Alabama Amusements, such acts can serve as no
justification for the court also to disregard it for All Star's
benefit. "The concept of piercing the corporate veil is
based upon equitable principles. As a general rule, a
party cannot invoke the aid of equitable principles when
he does not come into court with clean hands. Yet, [All
Star] seeks to assert [its] [ Jclaim based upon [its own]
abuse of the corporate form, a proposition we reject." "’
While "the law authorizes the formation of subservient
corporations, the law would defeat its own purpose by
disregarding its own creature merely because a parent
corporation, or other sole owner, controls the subsidiary,
or one-man corporation, and uses it and controls it to
promote his or its ends." *

17 Pantusco v. Wiley, 274 Ga. App. 144, 146 (1)
(616 SE2d 901) (2005) (footnotes omitted).
18 Yukon Partners, supra (citation omitted).

When construed most favorably for All Star, the
evidence failed to establish any business relationship as
alleged, and therefore, defense verdicts were demanded.

(b) [***15] The "Stranger" Doctrine. In reliance
upon Tom's Amusement Co. v. Total Vending Svcs., "
Awtrey and Fellows argued that [**814] they were not
strangers to the alleged business relationships and
[*149] therefore not liable for tortious interference
thereof. The record reveals that much of the motion hear-
ing as to this element focused on Tom's Amusement Co.
without any concern that "one judge of the three con-
curred in the judgment only. For that reason, it is not
binding authority and is physical precedent only." *
Nevertheless, our decision in Division 1 (a) renders moot
whether All Star presented any evidence to satisfy the
"stranger" doctrine.

19 243 Ga. App. 294 (533 SE2d 413) (2000)
(physical precedent only). All Star concedes on
appeal that "Awtrey was not a stranger to the re-
lationship, as defined by Tom's Amusement Com-
pany, Inc." pursuing this contention only as to
Fellows. At trial, All Star presented evidence that
Fellows was its employee. Fellows thus relied
upon the following language in Tom's Amusement
Co.: "Regardless of whether an employee is act-

ing as an agent of his employer when engaging in
the interference, he is not a stranger to the busi-
ness relationship between his employer and
[¥#*16] the customers he personally services and
thus cannot be held liable under a claim of tor-
tious interference." Id. at 296 (2) (a).

20 Carter v. State, 222 Ga. App. 345, 346 (1)
(474 SE2d 240) (1996); see Court of Appeals
Rule 33 (a).

2. All Star contends that the trial court erred in al-
lowing certain exhibits in evidence, which Awtrey and
Fellows