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A. IDENTITY OF PETITIONER/DECISION BELOW

Jasori Fifzgerald requests this Court grant review pursuant to RAP
13.4 of the unpublished decision of the Court of Appeals in State v.
Fitzgerald, No. 43987-5-1I, consolidated with No. 45047-0-1I filed June 17,
2014 and amended August 5, 2014. A copy of the opinion is attached as
Appendix A.

B. ISSUES PRESENTED FOR REVIEW

1. During jury selection, the parties exercised for-cause and
peremptory challenges at sidebar. Because the trial court did not analyze the
Bone-Club' factors before conducting this important portion of jury selection
privately, did the court violate petitioner’s constitutional right to a public
trial?’

2. Whether the trial court violated petitioner’s constitutional
right to be present at all critical stages of trial when the court called the
attorneys to the bench for a sidebar at which the court heard for-cause and

peremptory challenges?

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 629 (1995).

? Petitions for review raising this issue are pending before the Court in State v. Love, 176
Wn. App. 911, 309 P.3d 1209 (2013) (Supreme Ct. No. 89619-4) and State v. Dunn, 180
Wn. App. 570, 321 P.3d 1283 (2014) (Supreme Ct. No. 90238-1). The issue in this case is
slightly different because the for-cause and peremptory challenges in this case were
exercised at sidebar and no paper record of the challenges was filed; whereas in Love and
Dunn; a page listing which side had excused which juror was subsequently made part of the
court file,



C. STATEMENT OF THE CASE

The Thurston County prosecutor charged appellant Jason Fitzgerald
with second-degree burglary, attempted residential burglary, and second-
degree theft. CP 17-18. The prosecutor also alleged the attempted
residential burglary was committed with the victim present in the home and
Fitzgerald’s high offender score and multiple current offenses resulted in
some offenses going unpunished. CP 17.

After general voir dire in open court, the trial judge called the
attorneys forward to select the jury at a sidebar. Supp. RP at 70-71.
Exercise of for-cause and peremptory challenges apparently occurred during
this sidebar. Aside from a mention of the number of challenges by each
party in the minutes, the proceedings at this sidebar were not made part of
the record.

The jury found Fitzgerald guilty on all charges and answered yes to a
special verdict about whether the victim was present during fhe attempted
residential burglary. CP 33-37. The court found some current offenses
would otherwise go unpunished and imposed exceptional consecutive
sentences for the attempted residential burglary and sccond-degree theft for a
total of 89 months. CP 54, 61. A standard range sentence for second-degree

burglary is to run concurrently. CP 54, 61.



While his direct appeal in this case wés pending, Fitzgerald, acting
pro se, filed a motion to vacate his conviction under CrR 7.8. CP® 40-69.
The Superior Court denied both that motion and Fitzgérald’s- motion for
reconsideration. CP 72, 78. Notice of appeal was timely filed. CP 79-82.
This Court consolidated appeal of the CrR 7.8 motion with the original
direct appeal. Fitzgerald now asks this Court to grant review.

D. REASONS WHY REVIEW SHOULD BE_GRANTED AND
ARGUMENT

1. THIS COURT SHOULD GRANT REVIEW OF THE
PUBLIC TRIAL ISSUE, BECAUSE DIVISION II'S
DECISION CONFLICTS WITH STATE V. STRODE AND
STATE V. WISE AND INVOLVES A SIGNIFICANT
QUESTION OF CONSTITIONAL LAW THAT SHOULD
BE RESOLVED AS A MATTER OF SUBSTANTIAL
PUBLIC INTEREST.

Jury selection is a critical part of the public trial right, and the process
must be open to the public. State v. Wise, 176 Wn.2d 1, 11, 288 P.3d

1113, 1118 (2012); State v. Strode, 167 Wn.2d 222, 227, 217 P.3d 310

(2009). Even if it were not already clear that the public trial right applies to
jury selection, closed jury selection proceedings also violate the public trial
right under the “experience and logic” test announced in State v. Sublett, 176

Wn.2d 58,292 P.3d 715 (2012).

* CP cites in this petition refer to the Clerk’s Papers in case number 45047-0-11 unless
otherwise specified.



However, relying on Division III’s decision in State v. Love, 176
Wn. App. 911, 309 P.3d 1209 (2013) and its own subsequent decision in
State v. Dunn, 180 Wn. App. 570, 321 P.3d 1283 (2014), the Court of
Appeals held that exercising peremptory challenges at sidebar was not a
courtroom closure and did not implicate the public trial right. Fitzgerald, slip
op. at 16-17. Fitzgerald asks this Court to grant review because that decision

conflicts with this Court’s decisions in Strode and Wise as well as Division

II’s decision in State v. Wilson, 174 Wn. App. 328, 337, 298 P.3d 148

(2013). RAP 13.4(b)(1), (2). Additionally, application of the public trial
right to the exercise of peremptory and for-cause challenges raises
significant constitutional questions of substantial public interest. RAP
13.4(b)(3), (4). |

The Sixth Amendment to the United States Constitution and article I,
section 22 of the Washington Constitution guarantee that accused persons

- will receive a public trial by an impartial jury.* Presley v. Georgia, 558 U.S.

209, 130 S. Ct. 721, 724, 175 L. Ed. 2d 675 (2010); Bone-Club, 128 Wn.2d
at 261-62. Additionally, article I, section 10 of the Washington Constitution
provides that “[j]ustice in all cases shall be administered openly, and without

unnecessary delay.” This latter provision gives the public and the press a

* The Sixth Amendment provides in pertinent part that “[i]n all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial, by an impartial jury . ...”
Article 1, section 22 provides that “[i]n criminal prosecutions the accused shall have the
right . . . to have a speedy public trial by an impartial jury ....”



right to open and accessible court proceedings. Seattle Times Co. v.

Ishikawa, 97 Wn.2d 30, 36, 640 P.2d 716 (1982).

While the public trial right is not absolute, a trial court may restrict
the right only “under the most unusual circumstances.” Bone-Club, 128
Wn.2d at 259. Before a trial judge can close any part of a trial, it must first

apply on the record the five factors set forth in Bone-Club. In re Pers.

Restraint of Orange, 152 Wn.2d 795, 806-09, 100 P.3d 291 (2004).

The public trial right applies to “the process of juror selection, which
is itself a matter of importance, not simply to the adversaries but to the

criminal justice system.” [Id. at 804 (quoting Press-Enterprise Co. v.

Superior Court, 464 U.S. 501, 505, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984)).
In Wise, 10 jurors were questioned privately in chambers during voir dire,
and six were excused for cause. 176 Wn.2d at 7. The court held the public
trial right was violated because jurors were questioned in a room not open to
the public without consideration of the Bone-Club factors. Id. at 11-12.
Wise does not indicate any reason to depart from this holding when the
private part of voir dire is peremptory challenges.

In Strode, jurors were questioned, and for-cause challenges were
conducted, in chambers. 167 Wn.2d at 224. This Court treated the for-cause
challenges in the same manner as individual questioning and held their

occurrence in chambers violated the public trial right. Id. at 224, 227, 231.



Review is warranted because the Court of Appeals’ holding that peremptory
and for-cause challenges may permissibly be exercised out of the public’s
view without consideration of the Bone-Club factors is in conflict with this

Court’s holdings in Wise and Strode. RAP 13.4(b)(1).

The Court of Appeals’ opinion in this case also conflicts with
Division II’s recent case law supporting the conclusion that the public trial
right éttaches to peremptory challenges. In Wilson the court applied-
Sublett’s experience and logic test to find that the administrative excusal of
two jurors for illness did not violate the defendant’s pubﬁc trial right.
Wilson, 174 Wn. App. at 347. The court noted that, historically, the public
trial right has not extended to hardship excusals that may occur
administratively before voir dire begins. Id. at 342. But in doing so, the
court expressly differentiated between administrative hardship excusals and
the exercise of for-cause and peremptory challenges, which hi_storical!y
occur in open court. Id.

In State v. Jones, 175 Wn. App. 87, 91, 303 P.3d 1084 (2013),
Division II held the public trial right was violated when, during a court
recess off the record, the clerk drew names to determine which jurors
would serve as alternates. The court recognized, “both the historic and
current practices in Washington reveal that the procedure for selecting

alternate jurors, like the selection of regular jurors, generally occurs as



part of voir dire in open court.” Id. at 101. Like Wilson, the Jones

decision refers to the exercise of peremptory challenges as a part of jury

selection that must be public. Id. Thus, under Wilson and Jones, the

experience prong of the Sublett test indicates such challenges must be open
to the public.

In addition to the historical experience refe1’ehced in Wilson and
Jones, logic dictates that public exercise of peremptory and for-cause
challenges serves the values of the public trial right. The right to a public
trial includes “circumstances in which the public’s mere presence passively
contributes to the fairness of the proceedings, such as deterring deviations
from established procedures, reminding the officers of the court of the
importance of their functions, and subjecting judges to the check of public
scrutiny.” State v. Slert, 169 Wn. App. 766, 772, 282 P.3d 101 (2012), rev.
granted, 176 Wn.2d 1031 (2013) (S. Ct. No. 87844-7).°

The peremptory challenge process, an integrél part of jury selection,’®
is one sﬁch proceeding: While peremptory challenges may be exercised
based on subjective feelings and opinions, there are important constitutional

limits on both parties’ exercise of such challenges. Georgia v. McCollum,

> In Sien, the Court of Appeals reversed Slert’s conviction, holding that an in-chambers
conference at which various jurors were dismissed based on their answers to a questionnaire
violated his right to a public trial. 169 Wn. App. at 778-79.

8 People v. Harris, 10 Cal. App.4th 672, 684, 12 Cal.Rptr.2d 758 (1992).



505 U.S. 42, 49, 112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992); Batson v.
Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986). Based on
these crucial constitutional limitations, public scrutiny of the exercise of
peremptory challenges is more than a procedural nicety; it is required by the
constitution. See Slert, 169 Wn. App. at 772 (explaining need for public
scrutiny of proceedings).

Discrimination in jury selection casts doubt on the integrity of the

judicial process and the fairness of criminal proceedings. Powers v. Ohio,

499 U.S. 400, 411, 111 S. Ct. 1364, 113 L. Ed. 2d 411 (1991); State v.

Saintcalle, 178 Wn.2d 34, 309 P.3d 326 (2013), cert. denied, 134 S. Ct.

831 (2013). Therefore, “It is crucial that we have meaningful and
effective procedures for identifying racially motivated juror challenges.”
Id. at 41. An open peremptory process is part of that procedure.

Public trials are a check on the judicial system that provides for
accountability and transparency. Wise, 176 Wn.2d at 6. ““Essentially, the
public-trial guarantee embodies a view of human nature, true as a general
rule, that judges [and] lawyers . . . will perform their respective functions
more responsibly in an open court than in secret proceedings.”” Id. at 17

(quot'ing Waller v. Georgia, 467 U.S. 39, 46 n4, 104 S. Ct. 2210, 81 L.

Ed. 2d 31 (1984)). Open exercise of peremptory challenges safeguards

against discrimination by discouraging both discriminatory challenges and



the subsequent discriminatory removal of jurors that have been improperly
challenged. The exercise of peremptory challenges directly impacts the
fairness of a trial. Both experience and logic indicate it is inappropriate to
shield that process from public scrutiny.

Because Division II’s decision conflicts with Strode and Wise, as

well as Division II’s decisions in Wilson and Jones, this Court should grant

review. RAP 13.4(b)(1), (2). This Court’s opinion in Saintcalle noting the
importance of deterring racially motivated jury selection also demonstrates
that application of the public trial right to peremptory challenges is an
important constitutional issue of substantial public interest. RAP 13.4(b)(4);
Saintcalle, 178 Wn.2d at 41.

2. THIS COURT SHOULD GRANT REVIEW BECAUSE

DIVISION II'S DECISION CONFLICTS WITH THIS
COURT’S DECISION IN STATE V. IRBY.

The federal and state constitutions guarantee criminal defendants the
right to be present at trial. State v. Irby, 170 Wn.2d 874, 880-881, 246 P.3d
796 (2011). The federal Constitution does not explicitly guarantee the right
to be present, but the right is rooted in the Sixth Amendment’s confrontation
clause and the Fourteenth Amendment’s due process guarantee. Irby, 170
Wn.2d at 880-881. A defendant has the right to be present “‘whenever his
presence has a relation, reasonably substantial, to the fullness of his

opportunity to defend against the charge.”” Id. at 881 (quoting Snyder v.



Massachusetts, 291 U.S. 97, 105-106, 54 S». Ct. 330, 78 L. Ed. 2d 674
(1934)). Stated another way, “‘the presence of a defendant is a condition of
due process to the extent that a fair and just hearing would be thwarted by his
. absence.’” Id. (quoting Snyder, 291 U.S. at 107-108).

The federal constitutional right to be present for the selection of

one’s jury is well recognized. See Lewis v. United States, 146 U.S. 370,

373-374, 13 S. Ct. 136, 36 L. Ed. 1011 (1892); Gomez v. United States, 490

U.S. 858, 873, 109 S. Ct. 2237, 104 L. Ed. 2d 923 (1989); State v. Wilson,

141 Wn. App. 597, 604, 171 P.3d 501 (2007). “Jury selection is the primary
means by which [to] enforce a defendant’s right to be tried by a jury free
from ethnic, racial, or political prejudice, or predisposition about the

defendant’s culpability[.]” Gomez, 490 U.S. 858 at 873 (citations omitted).

The defendant’s presence “is substantially related to the defense and allows
the defendant ‘to give advice or suggestion or even to supersede his
lawyers.”” Wilson, 141 Wn. App. at 604 (quoting Snyder, 291 U.S. at 106);

see also United States v. Gordon, 829 F.2d 119, 124 (D.C. Cir. 1987) (Fifth

Amendment requires opportunity to give advice or suggestions to lawyer
when assessing potential jurors).

The Washington Constitution explicitly guarantees the right to be
present and provides even greater rights. Const. art. 1, § 22. Washington

1213

thus guarantees to accused persons the right to be present to participate “‘at



every stage of the trial when his substantial rights may be affected.”” Irby,

170 Wn.2d at 885 (quoting State v. Shutzler, 82 Wash. 365, 367, 144 P. 284

(1914)). This right does not turn “on what the defendant might do or gain by
attending . . . or the exfent to which the defendant’s presence may have aided
his defense[.]” Id. at 885 n.6.

Fitzgerald asks this Court to grant review because the Court of
Appeals’ decision conflicts with Irby and presents important constitutional
issues of great public significance. RAP 13.4(b)(1), (3), (4). For-cause and
peremptory challenges were exercised at a side-bar conference at the clerk’s
desk. Supp. RP 70-72. The parties and the court then conducted for-cause
and peremptory challengés at a private conference. Supp. RP at 70-72. As
the Court of Appeals recognized, only the attorneys were called to attend the
sidebar: “[Clounsel, could I ask you at this time to approach me at sidebar.”
Fitzgerald, slip op. at 17 (quoting RP (Jury Voir Dire) at 71).

Nevertheless, the Court of Appeals held Fitzgerald was not
necessarily excluded. Fitzgerald, slip op. at 17. This holding directly
conflicts with Irby, which requires that the record affirmatively show the
defendant was able to participate. Irby, 170 Wn.2d at 884 (“‘where .
personal presence is necessary in point of law, the record must show the

fact.””) (quoting Lewis v. United States, 146 U.S. 370, 13 S. Ct. 136, 36 L.

Ed. 1011 (1892)); see also People v. Williams, 858 N.Y.S.2d 147, 52 A.D.3d

-11-



“«i

94, 96-97 (2008) (right to be present violated when defendant excluded from
sidebar conference where jurors excused by agreement; court refused to
speculate whether defendant could overhear conversations).

In Irby, the trial court, after consulting with counsel by email,
excused several potential jurors. 170 Wn.2d at 877-78. The record did not
indicate whether defense counsel was able to consult with Irby before
agreeing to the excusals. Id. at 878. This Court affirmed the Court of
Appeals holding reversing Irby’s conviction for violation of his right to be
present at all critical stages of the trial. Id. at 884-87. This Court reasoned,
“Significantly, the record here does not evidence the fact that defense
counsel spoke to Irby before responding to the trial judge’s e-mail.” Id. at
884. This fact led directly to this Court’s conclusion that “conducting jury
selection in Irby’s absence was a violation of his right under the due process
clause of the Fourteenth Amendment to the United States Constitution to be
present at this critical stage of trial.” State v. Irby, 170 Wn.2d 874, 884, 246
P.3d 796 (2011).

As in Irby, the record here does not affirmatively reflect that
Fitzgerald was present to consult on the excusal of jurors, which occurred
at a sidebar to which only counsel were invited. Because the decision
below relies on speculation that Fitzgerald may have participated in some

way, the decision is in conflict with Irby. Fitzgerald asks this Court to



grant review and hold that his right to be present at jury selection was
violated. RAP 13.4(b)(1), (3), (4).

E. CONCLUSION

The Court of Appeals opinion conflicts with decisions of this Court
and the Court of Appeals and presents significant questions of constitutional
law and public interest. Fitzgerald therefore requests this Court grant review
under RAP 13.4 (b)(1), (2), (3), and (4).

DATED this ﬁ day of September, 2014.

Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

NNIF .
WSBA No. 38068
- Office ID No. 91051

Attorney for Appellant
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STATE OF WASHINGTON
IN THE COURT OF APPEALS OF THE STATE OFsWAS >

oy

DIVISION IX
STATE OF WASHINGTON, o No. 43987-5-11
Respondent, Consolidated with:
v. '
. No. 45047-0-11
JASON ANTHONY FITZGERALD, ,
' . ORDER GRANTING MOTION
FOR RECONSIDERATION AND
AMENDING OPINION IN PART
Appellant. -

Appellant Jason Fitzgeraid has moved for reconsideration of the opinion issued by this.
court on June 17, 2014. After due consideration, we grant the motion and amend the opinion in
part as follows.

On page 15 of the opinion, we insert the fonoﬁng paragraph to the end of section B.
INEFFECTIVE ASSISTAi\ICE OF COUNSBL: |

Fitzgerald also argues that he received ineffective assistance of counsel
because counsel failed to object when the prosecutor asked one question about the
effect of the burglary on JE. Assuming, without deciding, that counsel’s
performance was deficient for failing to object to the testimony, Fitzgerald has
failed to meet his burden to show prejudice. Fitzgerald argues that there is a
reasonable probability that the result of the trial would have differed because the
testimony was an appeal to the jury’s emotions. We disagree. Here, the jury was
specifically instructed not to let their “emotions overcome [their] rational thought
process” and to decide the case on the fact and the law rather than “sympathy,
prejudice, or personal preference.” CP .at 23. We presume that juries follow the
court’s instructions. State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983).
While we recognize that an appeal to passion and prejudice in some
circumstances could be powerful enough that instructions such as these may not
be sufficient to cure the impropriety, that is not the case here. Accordingly,
Fitzgerald has failed to meet his burden to demonstrate prejudice, and his
ineffective assistance of counsel claim must fail.



No. 43987-5-1I

We do not amend any other portion of the opinion or the result.

It is SO ORDERED.

DATED this ﬂ day of éa‘;‘"di ,2014,

‘We concur:;

i




N THE COURT OF APPEALS OF THE STATE OF WASHJNGT g

' DIVISION II
STATE OF WASHINGTON, - - No. 43987-5-10
‘Respondent; .
Consolidated with:
V. _ .
s . . No. 45047-0-10
JASON ANTHONY FITZGERALD, .
a ' : ' UNPUBLISHED OPINION
Appellant. '

" LEE, J— A juq; found Jason Aﬂthony Fitzgerald guilty of second degree burélary,
_attempted residential burglary, and second degree theft. Fitzgerala appeals, arguiﬁg that the
.prosecﬁtor committed misconduct during cldsing argument, and he received ineffective

assistance of counsel because defense counsel falled to object to the prosecutor’s closmg
argu.ments Fitzgerald also argues that the trial court violated his nght to a public trial and his |
right to be present by allowing the attorneys to exercise peremptory ehallenges at a sidebar
conference. Aﬁer ﬁliﬁg his direct appeal', 'Fi"(zgeralc_l, pro se, filed a érR 7.8 motion which the
trial court der_xied.' He gﬁpealed and a commissiener of ﬂ'li'S court cons'ol'idated Fitzgerald’s
appeéls. We affirm Fitzgerald’s convict.ions and the trial court’s order denying Fitzgerald’s CrR _

7.8 motion.



No. 43987-5-11/
No. 45047-0-11

FACTS .

Lex'/i ’Ifhomipsor; lived in a house on Summit Lake Road with his girlfriend, Axﬁénda
Easterday, -and Easterdé.y’s son, JE.I On the moming of April 5, 2612, JE ran into Thompson. .
‘and Easterday’s 1'00.]11‘ ye,ilipg, “We are beil'llé-r;)bbered. We are being robbered.” 1 Réport of |
P;Qccedings (RP) at 110. Thompson dpe;ied the curtains and séw one man pul]_jng'a tarp over
the back of a truck and another man running towarci thé truck from the-back of the house.' One of .
the men got in the duiver’s side of ihe truck and the other man got.. into the paséeﬁger side of the .
truck. Thompéon also saw his generator in the back of-the trqck. Thlompson il;rlmediately called
the police and gave .t.hem a detailed description of the truck and the generator in the back of the ‘
truck. | | | .

At 9:14 AM Thurst'qn County Sheriff’s Sergean;c James Dunn, along with seven other -
. ofﬁcérs, responded to a, call reporting a burglary in prééreés, at Thompson’s house. - The
dispatcher prov.ided the description of the truck 1o all seven officers who respondt;,d to the call,
So.m'etime between 9:25 AM and 9:39 .AM, Thurston County Sheriff's Deputy Thomas Cole,
observed ; trﬁc;k mgtchipg the descri;iﬁon of the suspect truck. Cole performed a felony; or -
high-risk, uéf&: stop. Responding deputi_es arrested the truck’; three occupa'ms:, Fitzgerald, :I’y.
‘Martin and Michael Cairns. | |

* Sergeant Dunn brought ;l‘hompséh to the scene of the arrest. Thompson identiﬁed Martin
aiw.d Cairns as the two men he ,sa;v;/ getting into the truck. Thomps'on. also identified Fitzgerald b}." '

name. In addition, Thompson identified many pieces of property in the truck as his pioperty,

!"Because JE is a minor, his initials are used to protect his privacy.

1
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including the.gc'nerator. There were also several items in the "cruck that Thompéon did' not
identify as his property, 1nclud1ng masks, gloves, and tools.

The State charged F1tzgera1d w1th second degree burglary, attempted residential burglary, '
and second degree theft. " The State also charged Fitzgerald with an aggrgvator because people

were in the home at the time of the attempted burglary.

A jury trial began on September 19, 2012. Jury voir dire was conducted in open court, on
~ the record, and with Fitzgeraifi present with his attorney. After completing voir dire, the trial )
_court ‘held a side bar with tﬁe attorneys to coﬁplete Ju.ry .;elecﬁon. - After the sidebar, the trial
court made the following record: . | | |

’

I want to memorialize the sidebar we had just before the jury selection
preemptories were exercised. There was a challenge for cause of Juror No. 13 by
[defense counsel]. It was not objected to by the State, and based upon what I
heard as an answer by Juror 13 that he already made up his m1nd in this case, he

was excused for cause. :

1 RP at26-27.

During trial, Sergeant Dunn, Deputy .Cole, and Thompson testiﬁed‘ to the above facts.
Thompson testified that he knew Fitzgerald because Fitzgerald ‘was a friend ‘of Thompson’s
cousin, Josh Saunders. Fitzgerald had also been a tenant in a property Thompson helpéd .
manage, but Fitzgerald was evicted when he got significantly behind on rent. A couple. days
" prior to the burglary, Saunders was at Thompson’s home. While Saunders was at the home, he
asked Thompson sevéral questions about when he went to work, who he worked for, and what

kind of property Thompson kept in his shop. Saunders also spent time wandering around the -

‘property.
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The State’s theory of the case was that Fitzgérald was an accomplice in the burglary
because he was in the truck and could have been the driver, he was the only one of the three
suspects that was commnected to Thompson, and he could have had knowledge about' what

. propei‘ty was in the home. In closing argument, _the prosecutor stated:
Well, I'm going to talk a little bit more about it, but I came up with the

only thing I could really think of, which is kind of something my mom used to say

when I was younger, birds of a feather flock together; and she vsually meant that

to mean choose your friends wisely, because the people you hang out with usually

.. hdve common interests, and if those interests aren’t good, you’re going to be.
" involved in those. So ] want you to have that kind of mind set about these three
individuals, ,
2 RP at 304. The prosecutor illustrated this pomt with a sh,de that showed all three suspects in
handcuffs, with the captlon “BIRDS OF A FEATI-IER FLOCK TOGETHER” and the scales of
. justice in the background. “Suppl. Clerk’s Papers (CP) at 67. The prosecutor also argued that any
" argument Fitzgérald tried to make that he was not involved in thé burglary was contrary to .
common Sense. Speciﬁdally, the proseéutor argued that (1) burglars would not bring a person
uninvolved in the crime with them to be a witness to a burglary, and (2) burglars who had been
seen and were trying to flee from the police would not.stop to pick up some person on the side of
the road.
During closing argument, Fitzgerald’s defense counsel mentioned the “birds of a feather”
analogy several times:
Now, let’s go to the real crux of this whole case, which is the burglary in:
the second degree, and as I told you, I'm not disputing that Mr. Cairns and Mr.
Martin committed a burglary in the second degree, but [the prosecutor] told you
the State’s case and the basis for this whole case right at the beginning he put in

big yellow letters under the photographs of the three individuals, “Birds of a
feather flock together.”
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" Don’tlook though your instructions now. I'm being facetious. You’re not
going to find that as a jury instruction, birds of a feather flock together. . . .

. .. Talk about it amongst yourself and see what you remember, but that is
the way the State does it’s [sic] best to twist things in the way that they think
something happened. They think something is happenings, birds of a feather,
they are all together, must be guilty, and then they start sort of edging the -
evidence the way they want it to show.

I submit to you that there is some prejudice in this case. Perhaps it’s
natural. Perhaps it’s natural for the police and the prosecutors to think that if
somebody is together with a couple of bad birds, he must be a bad bird too.

2 RP a1 332,337, 338,

 The jury found- Fitzgefald guilty of second degree burglary, attempted residential '
burglary, and second degree theft. The jury also found that the attempted residential burglary
was aggravated because the victim or victims were present when the crime was committéd. The
trial court sentenced Fitzgerald to 89 months total confinement. Fitzgerald appeals.

Aﬁer the court entered Fitzgerald’s judgment and sentence, Fitzgerald filed a CrR 7.8
motion for a new trial. Fitzgerald-argued that he was entlﬂed to a new trial based on newly
discovered ewdence speclﬁcally, he claimed the afﬁdavrcs from three witnesses were newly
discovered evidence. He submitted an affidavit from Martin absolving him of involvement with

‘the burglary and two affidavits from people who stated that he had been with them that morning .

and they dropped Fifzgerald off in the Summit Lake Area, near the Thompson’s house, around 9

. aM. The trial court denied .Fitzgera.ld’s motion stating, “The defendant has not meet [sic] the

high burden for newly discovered evidence. The evidence is merely testimony that was known
_to the defense before trial.” CP (No. 45047-0-IT) at 72. F1tzgera1d appealed and a comumissioner '

of this court consohdated F1tzgera1d’s two appeals
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ANALYSIS
A, PROSECUTORIAL MISCONDUCT,
To prevail on a prosecutorial misconduct cléim, a defendant must show tha£ the

: prosecu’cor’é boﬁduct was imprbpcr and prejudicial. State v. Thorgerson, 172 Wn.2d 438, 442, '
2:58 P.3d 43 (:201 1). To show prejudice, a defendant must shqi;v a substanﬁal Tlikelihood that the
misconduct affected the vefdict. Thorgerson, 172 Wn.2d at 442-43. In analyzing prejudice, We‘
do not look at the co@cnt in isolation, but in the context of the total argument, the issues i%1 the .
case, the evidence, and the instructions given to the jury. Statc; v. Yates, ‘161 Wn.2d 714, 774,
168 P.3d 359 (2007), cert. denied, 554 U.S. 922 (2008). : '

A _défendaﬁt ;;vho ‘fai'ls to object to the proéecu'tor’s impropé‘r act at trial \Waives any error,
ﬁnl.ess the act Was S0 ﬂagrant and ill intentioh'ed that an 'instx'uéfion' coﬁld not have cured. the
resulting prejudic.ze.. ‘Thorgerson, 172 Wn;2d at 443, In this instance, a defendant must show that |
“D “no cqiative instruction would h'ave obviated ansi prejudicial'effect on the jury’ ;and (2)"che
ﬁsconduct resulted in prejudice that ‘had a. s*ubsténﬁ_al likelihood of affecting the jury verdict..’”.
State v. Emery., 174 Wn.2d 741, 761, 278 P.3d 653 (2012). Thus? the focug of th15 mquu'y is
Inore on Wheth.e'r the resulting 'prejudice could 'have be;en cured, Iath'er‘than theﬂagrant or ill-
in‘centioged nature.:,of the remark. Emery, 174 Wn.Zd at 762. |

In closing: argument, prosecutors are afforded wide latitude to draw and express
reasonable inferences from the evidenqe. State v, Reed, 168 Wn. App. 553, 577, 278 P.3d203, .
}:eyiew denied, 176 Wn.2d 1009 (201i). “A ﬁfosgcu_tor may make use ,of graphics in closing

argument to highlight relevant evidence . . . but prosecutorial misconduct. may deprive a
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" defendatit of his c'(ms'titutioﬁal right to a fair _triél.” State v. Hecht, ___ Wn. App. '_,319P.3d
836, 840 (2614). ' -

Zf‘itzggrald a.rgues; that four instances of prosecutorial misconduct during closing argument
require reversal: (1) 'the prosecutor’s use of the “birds of a feather” analogil and the
cbrresponding,slide, (2) the prosecutor improperly appealed to the. jury’s péssion and prejudice
: ;by stating the JE was éqared bj.( the burglary, (3) ;:he prosecutor trivialized the burden of proof,
and (4) the pr'osecutor improperly disparaged defénse counsel. Altho'\;gh the prosecutor’s nse of
the “birds of a feather” analogy and tﬁe (;orresponding slide was iinproper and we do not
condoﬁe it, Fitzgerald fails to meet his ;burden to show that the prosecutor’s ¢onduct resulted in
" an enduring prejudice that could not be cured by an instruction. The prosecutor’s other conduct |
- 'was not improper. "

1. “Birds of a Feather” Analogy and Slide

'Fitzgerald argues that the “birds of a feather” analogy violated his right to a fair trial
‘because it urged the jury to convict him on improper éoﬁnds. Specifically, Fitzgerald argues |
that'the prosecutor urged a conviéﬁon by arguing guilt by association. Fitzge'rallcl' also argues that
the prosecufor committed misconduct by presenting evidence that was not admitted at tnal (e,

. an al;cered and cépﬁonéd Phbtograph). , f‘itzgerald fails to meet his burden to demonstrate
prosecutorial J;r'ﬁsconduct. | ' |

In In re Personal Restraint of Glasmann, 175 Wn2d 656, 705, 286 P.3d 673 (2012), our
.Supre’me Court reversed the dgfendant’s conviction based on slides that the prosecutor used at
closing argument, many of which were .photo.s altereci with captions or phrases. The couﬁ noted

that it is improper to submit evidence to the jury that was not admitted at trial. Glasmann, 175
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Wn'.Zd at 705. The State atten'rpts to distinguish Glasmann by arguing that the photos were not
"altered because the caption‘ was on the slide, 'below the lohoto graph, ‘rather than on the
photographs themselves, This argument is not vste11=takert. .
I_n Glasma}rn, the court rloted “[t]here certainly was no photograph in evidence that aelged
- “DQ YOU BELIEVE HIM?"” 175 Wn.2d at 706. Likewise here, there was no photograph in
. evidence noting “BIRDS OF A FEATHER FLOCK TOGETHER ? Nor was there a photograph
. W1th all three suspects together m handcuffs, admitted into evrdence While there may be times
when minor alterauons to evidence may be helpful to h1ghhght specific details for the j Jury, it is
ill-advised to alter evrdence to create imagery not admitted into evidence that is s;pecrﬁcally
desrgned to mﬂuence the jury’s deliberations. See Glasmann; 175 _Wn'.Zd at 706. Nothing in
Glasmann indicates the-court intended its holding to be read as narrowly as the State suggests.”
Prosecutors represent the State as quasi-judicial officers and they have a “duty to subdue
their courtroom zeal for the sake of fairness 16 a criminal defendant.” State v. Fisher, 165 Wn,2d
727, 746, 202 P.3d 937 (2009) “A “[flair tnal’ certainly implies a trial in which the attorney
representing the state does not throw the prestige of his public office . . . and the expression of

his own belief of guilt into the scales against the accused.”” State v. Monday, 171 Wn.2d 667, '

¢

2 We also note that Glasmann is not as broad as Fitzgerald seems to suggest. At times,
Fitzgerald seems to suggest that any time the State uses a slide that is prejudicial to the defendant
misconduct has occurred. Glasmann stands for no such thing. In fact, Glasmann agrees that |
- technology certainly has its place in the courtroom. However, using technology crosses the line
into prosecutorial misconduct when the prosecutor violates the well-established principles of
appropriate conduct (e.g., using evidence that was not admitted at trial, abusing their role as a
quasi-judicial officer, offering improper opinions, etc.) and -causes an enduring, incurable
prejudice.  Accordingly, the defense should focus on these principles rather than the use of
technology during a closing argument. -
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- 677, 257 P.3d 551 (2011) (aiterations in origjnai) (quoting State v. _Case,. 49 Wn.2d 66, "71,'298
P.2d 500 (1 9.5‘6)). ' Here, the prosecutor violated the duty to ensure a fair trial for the defendant, - -
Fitzgerald 'asserts that the prosecutor use;_i’the' slide to improperly argue that Fitzgerald
was guilty By associatign. The prosecutor’s words m closing arguﬁent did not argue guilt b"y
association. But that fact doeé not excuse the prose.cutor from ﬁsing a visual aid which clearly
iilustratcs that concépt. Looking at the slide itself, the only reasonable interpretation that this
court can see is the ixﬁplicaﬁdn that Fitzgerald is guilty because he is directly connected \;vith the’
other two defendants The prosecutor even Juxtaposcd the image with the scales of justice—
throwmg the presuge of h1s office behind the op1mon that F1tzgerald must have been mvolved in
this ‘crime because he was with the other’ defendants ThlS is particularly concerning when the -
State’s entire case is based on a theory of accomphce l1ab111ty
The prosecutor s duty in this case was to apply the facts to the law Based on the facts of
) ﬁ)iS case, the prosecutor should have been more than capable of performmg this task without
resorting to ﬁsing' an illustration that serves no other purpose than to leave the jﬁry with ah image
. depicﬁng the defendant in handcuffs next to the other suspects directly involved in the crime:
The use of the image in this cpée is clearly fmproper cdnduct | |
However, Fitzgerald did not object to the prosecutor 5 conduct dunng closing argument.
As a result, he must estabhsh that the prosecutor’s misconduct was'so preJudmal that it cansed
an enduring prejudice that could not haye been cured by a timely objection.
Because the prosecutor’s slide was i;nproper, we must presume that, had Fitzgerald
objected 'prior to the prosecutor’s closing argument, any reasonable judge would ﬂave excluded

-the slide. Furthermore, had Fitzgerald objected during clésing argﬁmcnt any prejudice could .
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have been mitig_ated'by the.trial court instructing the jury to disregarci the slide and instructing
the jury as to the proper s.tandards for accomplice liability, State v. Hanna 123 Wn.2d 704, 71-i .'
871 P. 2d 135 cert denied, 513 U.S. 919 (1994) (We presume juries follow the court’s
mstruc’uons 2
In addition, the prosecutor himself mitigated some of the pfejudi'ce caused by the use of .

the impfoper image. The 'prosecutor did not' use the image repeatedly throughout closing'
" argument, and his reference ‘to the “bn:ds of a feather” analogy was br1ef and not pervasive
' throughout his argument. The prosecutor also repeatedly referenced the appropriate law .
regarding accompiice lighility and applied the fac’:tslto the law in a manner that illustrated an
" “acceptable argument ,su'ppo.rting Fitigerald’s guilt as an accomplice.. Therefore, the jury was,
overall, given a complete and proper view of the law and facts of tfﬁs.ease. : '-' |

The prosecufor’é conduct was improper, and we dé not condone 1t . However, given the .
.specific facts of this case, f‘itzgeral& has failed to meet the heightened standarci of establishjng.an '
enduring prejudice that could not have been cured by a timely objection' and instructions to the
jury. . . |

2. Appeal to the Jury’s Passion ;)r Prejudice

Fitzgerald argues that the prosécutor improperly} appealed to the ' jury’s passion and
prejudice b}‘r urging a verdict base;d on the burglgry’s effect on JE. At trial, T‘hompsqn _téstiﬁe&:

- Yeah, [JE] doesn’t like to go to bed anyl}nore. ‘We moved his bed away .
from the windows, and he constanﬂy asks us if he can sleep in our room with us,
and we tell him it’s all good, we’re going to put the dog under your bed and

everything, and it will be all right, and he still comes out and in the middle of the
night sometimes around 10:00, 11:00, sometimes midnight.

10
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It was a change, Normally, I would tell him lights out at 9: :30. You have
to go to school in the morning, and he normally wouldn’t come out, unless it was
for water or the bathroom.

1 RP at 118. Dinng closing argument, the prosecutor made one isolated comment regarding JE:

'During the commission of the attempted residential burglary, three peopie :
were sleeping inside. As you heard, [JE] has been traumatized by these events.

| _2RP at317. Defense counsel did not object.

Fltzgerald argues that the prosecuto: s comment urged the jury to convict Fxtzgerald
based on sympathy for JE. F_1tzgerald’s argunaent is not supported by the record.

A prosecutor may not make statements that are unsubported by the evidence or invite the
* jurors to decide a case based on emotlonal appeals to their pass1ons or prejudlces State v. Jones,
71 Wn App 798 808,-863 P. 2d 85 (1993), It is.clear that the prosecutor s comment was based :
on evidence in the record' Here, the prosecutor made a single cornment regarding the effect of
. the burglary on JE. The bulk of the prosecutor s argument was based on what reasonable
inferences the jury could and should make based on all the circumstantial evidence in the case. o
There is no indication that the prosecutor urged the Jjury to convict based on; the effect the "
burglar.y bad on JE Therefore, the prosecutor’s commeﬁt Wwas not improper.

3. Trivializing the State’s Burden of Proof '

Fitzgerald alleges that the State‘improperly minimized its b.urderl.of proof by equatiﬂg
beyond a reaeonable doub't with common. sense. Specifically, Fitzgerald points to -a specific
section of the proeecutor’s argument where the prosecutor allegedly_ equates the certainty:
required for, conviction to the certainty required to m.ake every day decisions: |

If someone had come 'up to you and told you,-you know, my house just got
burglarized, the cops were there within ten minutes, they pulled over the truck

11
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with three guys in it and all of the stolen property, wouldn’t you almost
automatically say, yeah, all three of those guys, yeah they must have burgled
your house, because that makes sense.

2 RP at 322. Defense counsel did not object.
A prosecutor is a quasi-judicial officer of the court, charged with the duty of ensuring that
" an accused receives a fair trial. Stafe v. Boehning, 127 Wa. App. 511, 518, 111 P.3d 899 (2005).
- A prosecutor’s argument inisstating, minimizing, or trivializing.the law regardiﬁg’ the burden of
proof can be 1mproper State v. Johnson, 158 Wn. App. 677 684 85 243 P.3d 936 (2010)
review denied, 171 Wn.2d 1013 (2011)

Here, the prosecutor s comments were made in the context of explaining cncumsta.ntlal
evidence and COmUNON Sense mferences to the Jury The prosecutor s entxre theory of the case
was based on circumstantial evidence and required the jury to infer that Fitzgerald was an
. accomplice to the burglary because it was the only reasonable inference to be drawn from the
evidence, 'The prosecutor’s argument is entirely consistent with the l'law_. The jury was
instrueted:

The evidence that has been presented to yoﬁ .may be either direct or

. circumstantial. The term “direct evidence” refers to evidence that is gwen by a witness
who has directly perceived something af issue in this case. The term “circumstantial |

ev1dence” refers to evidence from which, based on your common sense and experience,
you may reasonably infer somethmg that is at issue in this case. :

CP at 24 (Instruction No 5) Thus, the prosecutor s remarks were proper within the context of

the entire argument.

12
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4, Dieparaging Defense Counsel
Finalbr', Fitzgerald argues that the prosecutor improperly disparaged defense counsel by .
implying that defense counsel was “using deception to prevent the jury from getting at the truth.”
Br. of Appellant at 19. During rebuttal argument the prosecutor argued:
When you look at [the whole picture], you can see for miles. You can see
everything, you can see everything that’s on the horizon, everything that’s coming

at you, but if someone puts something in front of you and said, no, just focus at

- this, look to the left, look to the right, you can’t see everything. They put up these
road blocks, because they don’t wart you to see what is there. They don’t want

* you to see what you can see when you use your common sense.
Well [defense counsel] says, well, the [sic] maybe [Fitzgerald] wasn’t

even there. So, okay, the two burglars decide as they were fleeing, let’s pick up

[Fitzgerald], who Just happens to be out walking in the Summit Lake area at 9

o’clock in the morning. Does that make sense? -

It makes no sense, because what [defense counsel] has asked you to do

and what [Fitzgerald] hopes you do is leave your common sense. out here and

don’t take it back there, .
2RP at 341~42, 347, Defense counsel did not object,

It is improper for the prosecutor to disparagingly comment on defense counsel’s role or
1mpugn counsel’s mtegnty Thorgerson 172 Wn.2d at 451. For example, a prosecutor may ~
comumit misconduct by accusmg defense counsel of engaging in “slelght of hand” or using terms
such as “bogus” and “deception.” Thorgerson 172 Wn.2d at 451-55. However in rebuttal,
improper remarks are not grounds for reversal if they were “invited or provoked by defense '
counsel and are m reply to his or her acts and statements; unless the remarks are not a pertinent -

reply of are so prejudicial that a curative instruction would be ineffective.” State v. Russell, 125

' Wn.2d 24, 86, 882 P.2d 747 (1994), cert, denied, 514 U.S. 1129 (1995).

13,
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He;re, the prosecutor’s comments were madé during rebutt%l argument and were in direct -
response to defense counsel’s &gument. During closiﬁg argument, defense counsel argued that
the hlferenﬁes the prosecutor argued did not cdmport with the evidence, and more speciﬁcally,l
that the prosecutor and the police arrested and charged Fitzgerald solely because they impmper.iy
assumed he must be guilty because he was with Martin and Caims. Defense counsel went.so far
as tb accuse the prosecutor of relying on his own. prejudice when charging and trying Fitzgerald.
In response, the prosecutor argued that defense counspl Was urging the jury-to look at 'speqilﬂc '
"ch;'ngs out of contexf,‘ and wﬁen the jury looked at the entire case as a whole, the prosecutor’s
_theory. of the case was the only theory that makes sense, The prosecutor’s comments were nofch '

impro'pgr and were in response 'to'defense counsel’s closing argument.’
B. INEFFI.ECTIVE ASS.IS'I‘ANCB CF.COUNSEL‘ . -

Fiﬁéerd& argues that he. received ineffective assistancc% of couﬂse'l because of his defense i
'counsel’s' fdlﬁe to obj ect to the prosecutor’s statémeﬁts d@g closing argument. As eﬁcplained '
above, the prosecutor s statements regarding JE, the burden of proof and defense counsel were
not improper; therefore defense counsel was not meﬁ'ec‘uve for failing to obJect to them
Furthermore, defense counsel’s failure 1.:o obJ ect to the prosecutor’s use of the “birds of a feather”

| analogy and ﬂ;e corre§ponding slide was a. legitimate trial tactic and cannot be the basis for an '

- ineffective assistance of counsel claim.,

F1tzgerald also a:gues that the cumulative effect of the prosecutor ] rmsconduct denied him a
faif trial. But, because we hold that there was only one instance of improper conduct, there can
be no cumulative-effect of the prosecutor’s improper conduct. Accordingly, we do not add:ess
Fitzgerald’s argumerit that there was cumula‘uve pleJudme any further.

14
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To prevail on an ineffective assistance of counsel 'claim' Fitzgerald must show both
deﬁc1ent performance and resulting prejudice. Strzcklandv Washington, 466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Counsel’s performance is deﬁc1ent if it falls below an
objective standard of reasonableness. State v. Stenson, 132 Wn.2d 668, 705, 940-P.2d 1239
(1997), cert. denied, .523. U.S. 1008 (1998). Our scrutiny of counsel’s perfonnaﬁce is highly
" deferential; we etron'gly presume reasonableness. Statev. McFarland, 127 VS}n.Qd 322, 335, .89'9 ,

P.2d 1251 (1995). To .rebut this preé.umption,' a defendanf bears the burden of establishing the
absence of any conceivable legitimate trial tactic explaining counsel’s performance. State v.
‘ Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011). To establish prejudice, a defendant must show
-a r'eaeonéble probaBility that the outcomie of the trial would have differed absent' the deficient,
: perfonnanee. S'taz"e v. Thomds, 109. Wn.2d 222, 226, ’7‘43'-P.2d 816 t1'987). If an ineffective
assistance of counsel claim fa.iis to support & finding of either deficiency or pfejudice, it fails.
Strickland, 466 U.S. at 697

‘Here, the defense attomey repeatedly referenced the prosecutor’s “birds of a feather”

analogy-in his own closing argument. Defense counsel relied on the “birds of afeatherff analogy '
to undermine _fhe prosecutor’s theory of the case; specifically, fhat the entire case rested on the

: pree{:mpﬁon that Fitzgerald must be involved because he was w1th Ma.rtin and Caires. Using the .
-prosecutor s'own argument to undermine the prosecutor s theory of the case is a legltunate trial
tactic. Thus Fitzgerald cannot.meet his burden to prevail on his meffectwe assistance o0f counsel

claim.

15
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C. ~ PumLiC Ti{IAL..RIGHT :

. Fitzéerald argﬁes that the trial court violate& hxs right to a public trial. Fitzgerald asserié
that_ his right to a public trial was violated whén the trial court allowed fhe attorney to complete
jury selection by éompleting jury selection during a side bar. Allowing 'chgllenges to jﬁrors
'du:ing Jury selection to bg held during a side bar does not violate a defendant’s ﬁght to a public -
tnal Staz;e v. Love, 176 Wﬁ. -Ai)p. 911, 309 P.}d 12'09.(2_013). Accordingly, the trial cquﬁ did
noi violate Fitzgerald’s fight toa pubiic trial. "

| The Sixth Amendment to the; United S‘éatgs Constifuﬁon and article I, section 22 of the.
Washington State Constitution guarantee a defendant the ﬁght to a-public trial. State v. Wise, -
176 Wn.2d'1, 9, 288 P.3d 1113 (2012). This court réviews alleged violations of the publi'c trial
nght de novo. Wise, 176 Wn.2d at 9, The threshold: d’etermjna.ﬁm when addressirig an alleged
violation of :the'pilblic trial right'is whether the proceeding at issue‘even implicafes the right.
State v. Sublett, 176 Wn.2d 58, 71, 292 P.3d 715 (2612-). In Sublett, 6_ur Suﬁfeme Court adopte;i a
. a -two—part,“éxperience and logic”.test to gddress this issue: (1) whether the place and process
.historic'ally have been open to thé_ press and general public (exinerience prong),‘ and (2) whether
the public access plays a‘ significant positive rofe in tﬁe functioning of parti;:ular' progeés in
question (logic prong). 176 Wn.2d at 73. Both questions must be answered affirmatively to -
implicate the public trial right. Sublett, 176 .Wn.2d E'lt 73. |
 Fitzgerald afgues that tllme trial court yioiated his public trial right because the tnal coﬁrt
conducted the peremptory challenges portion of jury .selection during a sidebéi conference at the
clerk’s stafion( Division Three of‘this.com’t addressed this exact issue in and héld that neither

“prong of the experience and logic test suggests that the exercise of cause or peremptory
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challenges must take plaeé in public.” Love, 176 Wn. Aep. at 920, The public trial right does
not attach to the exercise oi: ehallenges during jury selection. Love, 176 Wﬁ. App. at 920,

We recenﬂ& adopted the reasening of Love and held that experience and logic do not
suggest tha"c exercising peremptory challenges at the clerk’s station implicates the publie trial
right: State v. Dunn, Wn; App. __ ,321P3d i283, 1;2'85 (2014). Acco'rdingly, the trial'
court did not violate Fitzgerald’s public trial right, and Fitzgerald’s challenge fails. |
D.  RIGHT TOBE PRESENT . |

. Fitzgerald also argues that the trial court’s jury selection procedure violated 'his' n'gh;c to |
| be present, Here, Fitzgerald was present du.ring all the questioning of jurors. At the end of the
jury voir dire, the trial court stated, “[Clounsel, could I eekyeu at this time to aplproach me at.
sidebar.” RP (Jury Voir'Dire) at 71, Because Fitzgerald.‘was present in the courtroom, it is .
.ugclear -whether Fitzgerald approached with his counsel during sici_ebar. Ge'ﬁerally, this court
does not address issues that'rely on, facfs outside the record on direct appeal. McFarland, 127
‘Wn.2d at 335 Because there is no evidence in the record confirming that Fitzgerald was not
present at the side bar, the record is insufﬁcient to review Fitzgerald’s aréument that the triel .
"court violated his right to be preseet. o |
E. CRR 7.8 MOTION-NEWLY DISCOVERED EVIDENCE
Fitzgerald filed a pro se'motio;l fo'r relief from judgment under C1R 7.8, alleging that
newly .discov'ered, evidence required the trial ceurt to vacate his judgment and sentence and order -
a new trial. ~Uﬁder CiR 7:.8(b)(2),: a defendant may obtain relief from judgmen’é based on
“[n]ewly discovered evidence which by due diligence ceuld not have been discovered in time to

move for a new trial under rule 7.5.” This court reviews a trial court’s ruling -on a CrR 7.8
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"motion for én abuse of discretion. State v. .Marﬁne{, 161 Wn.'App. 4361-440, 253 P.3d 445, -
review denied, 172 Wn.2d 1611 (2011.). A 1:1'15.1 court abuses its discretion when it exercises its
discretion in a ﬁmner that is based on unreasonable or unfenable grounds. Mézrtineg, 161 Wn.
App. ét 440. |
| There are five requirements that must ‘be met for.newly discovered evidence to warrant a |
new ’rnal State v. Eder, 78 Wn. App. 352, 357, 899 P.2d 810 (1995), Ireview denieé'i, 129 Wn.2d
1013 (1996). The evidence must (15 be such that it would probably change the result of the trial,
(2) be discovered aft;er the trial, (3) be suv:h that it could not have been discovered before the trial’
tlﬁough‘ the exerc;ise of due diligence, (4).be m.aterial'and admissible, and gS) not be curnulative .
" and impeaching.  Eder, 78 Wn. App. at 357. 'Absencé.of any of the five factors is sufficient to
- deny a new triél. Eder, 78 Wrn. App. at 357, “‘[D]efendgnts seeking postconviction relief face a
- heavy-burden and are in a éigniﬁcantly different situation than a person. facing trial.”” State v.
Gassrﬁan, 160. Wn. App. 600, 669, 248 P.3d 155 (2011) (altération in oriéinal) (Quoﬁng State v. -
~Rz’ofta, 166 Wn,Zd‘ 358, 369, 209 P.3d 467 (2009)), reviéw denied, 172 Wn.2d 1002 (2011).
Thé State argues that Fitzg’e.rald cannot meet his burden to show thgt the affidavits were .
| .newly discovered evidence (i.e., that he could not have discovereci them be;fore the trial through
the exercise of due dﬂiéence). We agree | o '
‘ Fitz'gerald'relies on State v. Slanaker, 58 Wn, App. 161, 791 P.24 575, review denied,
115 Wn.2d 1031 (1990), to argue that the affidavits were ne;wfy di.scovere‘d and ﬂ_lat they could
not have béen‘ discovered ;Nith due diligence even though he knew of tﬁe witnesses’ possible
pxiétenca. In Slaﬁaker, the defendant presented an alibi offense alleging ﬁhat he was ;;laying ‘

poker with four people during the crime. ’i‘he defendant’s friend testified that they were playing
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poker, But the defendant Was' unal;le to locate the two other members of the game, Tﬁe two otﬁcr
witnesses contacted the d'efendan"c after his conviction and'submitted affidavits cqrroboraﬁng the
defendant’s alibi and explaining why the ciefendant could not locate them earlier. . Slanakef, 58
. Wn. App. at 162-63'. The trial court xhade a specific ﬁnding that the defendant exerci;se.d due

ditigence when trying to locate the witnesses and granted the defendant’s motion. .Slanaker, S8

Wn. App. at 165. The State did not challenge the trial court’s finding, and the 'reviewin.g court |
considered it a verity on appeal.- Slanaker, 58 Wn. App. at 165. . The court held that “[a]
previously known witness’[s] t,estimoﬂy can be n.ewly discovered when that witness could not be.
located be.fore trial with the exercise of due diligence.” Slanaker, 58 Wn. App. at 166. The
couﬁ relied qﬁ the trial court’s unchallenged finding that the defendant exercised due diligence
' when holding that 'the'deferidant'met his burden under CrR 7.8:

.However, because the appellate court relied on the trial court’s unchallenged finding of
fact, Slanakér does not actually addres's the issue we must 1'§solve. The holding in Slanaker is
limited to establisﬁing that ;cesti-mon'y cén be considered “newly (iiscovere('i” even if the existence
of the witness is known at the time of trial. Slanaker docs not esta’tglish a standard for what '
constimt'es due diligence S;Jfﬁcien;c to meet the requirement of CrR 7.8. Here, the trial court did
no;c make a specific finding that Fitzgeraid acted with due diligence; therefore, we must examine
, the record to dete@ne whether evidence in the record supports a ﬁndmg thafc Fitzgerald failed to
. exercise due diligence 1n attempting to contact the witnesses. 'Alﬂioﬁgh the affidavits submitted .. :
by Fitzgerald explain why hé may have had difficulty finding 'the witnesses, there is no evi,denc;e

subrmitted that documents what efforts were made to attempt to locate them.
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Fitzéerald alleges that Martin’s testimony could not. have been discovered with due
diligence because there was a no contact order prohibiting him from contaeting Martin, But
there was nothing' prohibiting Fitzgerald’s attorney from attempting to contact Martin, or from
requesﬁng that the trial court modify the no cohfaet order such that Martin could be interviewed . "

for his testimony. There is no evidence establishing that Fitzgerald atterripted to do any of these

: thmgs or that they would have been unsuccessful. Therefore, F1tzgerald has failed to meet his o

burden to show that Martin’s testimony could not have been discovered W1th the exercise of due
diligence. ‘

- Fitzgerald also “alleges that he could not have diseovered Angel Yarh.rough;s testimony
.because she moved and changed her name, and he could not have discovered . John Balcom s |
testimony because he did not know Baleom s last:name. But Fitzgerald has not demonstrated
that he made any effort to actually locate the w1tnesses To the extent that Fitzgerald appears to
argue that he attempted to investigate the W1tnesses but his lawyer refused to do so, there isnmo
evidence suppom;ng these allegations in the_ record. Accordingly, the record does Dot pr,esent |
facts establishing that Fi&éerald acted with due diligeh'ce in attemp’.c'ing 1o locate the witnesses

during trial, and the trial court did not err by denying his CtR 7.8 motion.
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We affirm Fi;czge;ald’s conviction‘s'and' the trial cou;t’s order denyipg his CtR 7.8
motion. | |

A majority of the panel .having determined that this opin§0n will not be printed ini the °
Washington- Appellate Reports, but will be ﬁle_d for public record 1n accgr;iance with RCW :

2.06.040, itis so ordered.

‘We.concur:

98, ACT

Bjorgen, A.C.J.
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

Respondent,
SUPREME COURT NO.

V. COA NO. 43987-5-I

JASON FITZGERALD,

Petitioner.
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DECLARATION OF SERVICE
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DESIGNATED BELOW BY EMAIL AND/OR DEPOSITING SAID DOCUMENT IN THE
UNITED STATES MAIL.

[X] JASON FITZGERALD
DOC NO. 721703

STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
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SIGNED IN SEATTLE WASHINGTON, THIS 4™ DAY OF SEPTEMBER, 2014.
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