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On August 29th, 2014, Mr. Moncada filed a petition for reviesw
in this Court invoking the mailbox rule under Rulazs of General
Application (GR) 3.1 (a)-(c). See Appendix D.* On October 3rd,
2014, the Stats submitted it's Ansuwer to Mr. Moncada's pstition
for review, and on GctobertQ}, 2014, Mr, Moncada files this Reply

in rasponse theraeto.

I. RESTATEMENT OF RELEVANT FACTS

Mr. Moncada has argued, inter alia, that his spasedy trial
rights as guarantzed under hoth tha State and Federal
Constitutions, and Washington Criminsl Rule 3.3, was viaglated,
See Statement of Additional Grounds (SAG), pastitiaon for revisu,
and other supplemental motion fllsd in the Court of Appeals in
this case. The facts of this case, as related to the speady trial
violation, are =zat forth mors fully in the SAG and patition for
revisw, which are incorporated herein by refarence as though

fully set forth,

Appendix D is a continuation of the Appendices (A-C) attached to
Appellant's petition for review. Appendix D is a copy of
Appellant's Declzration of Service By Mail on thz petition for
rzview %o this Court, the Court of Appeals, and Counsel,



On QOctober 3rd, 2014, the State submitted a rasponse to the
petition for review and attach=2d as Appszndix A, an Order of
continuance by the trisl court. First, this Order contsins
"adits" without an zutheor (the dated appear to be tampared with,
but no author showing who made the edits or changad the dates).
Second, the Order of continuance limits ths agresment to only
the "Prosescutor and the defendant", not ths defendant's attorney.
See State's Apoaendix A. Spacifically, tha Order of continuance
states in capital letters that "THIS AGREEMENT MUST BE PERSONALLY
SIGNED BY THE DEFENDANT." Seas State's Appendix A, The Order of
centinuance agreemsnt to continue, was not signsd by defendant-
Mr. Moncada. Ses State's Appendix A.

The State attached, as Appendix B, a trial States Ordsr.
Howesver, This Order was not signed, nor agrsed upon by Mr,
Moncada or his Attornay. S5e8 State's Appendix B.

The States attached, as Appendix C, the Appellatz Court cass
evants for this case which shows that the pstition for revisw uss
filaed on 09/03/2014. However, Mr. Moncada filed his patition for
revisw under the mailbox rule outline in GR 3.1 (g)-(c). Se=s

Appendix D and E, attached hesrain,*

*Appendix E is tha Prison Lsgal Mail showing the date of August
29, 2014, as the date Mp, Maoncada mailed his pegtition for reviauw
to this Court, invoking GR 3.1 (a) (c).



IT. DISPUTED AND UNDISPUTED FACTS

1. Respondent disputes the timeiness of the petition for
revisw, S5ee Answer to Patition for Reviaw at pages 5-6, but does
not dispute that GR 3.1 (a8)-(c) =2llows a Prisoner, like Mr,
moncada, applicatiaon of the mailbox rule.

2. Respondent contends that the petition does not mazet tha
criteria of Rules of Appellate Procsdurs (RAP) 13.4 (b)., Howaver,
Respondent does nct dispute improper application of the spesdy
trial period under CrR 3.3. See "BRIEF OF RESPONDENT" at pagsz 9,

dated February 22nd, 2013, in State V. Moncada, C.0.A. No.

302229, "Both he, (Mr. Moncada) and Judgs McCarthy uwers
incorrect” in their interpretation of the so-called 30-day buffer
paiind under CrR 3,3.

The question as to wheth=2r CrR 3.3 (b)(5) add 30 additional
days upon expiration of esach trial continance requested by sither
party in a criminal case, presents a significant question of
constitutional interest because improper application or
misinterpretation of the Rule would violate a defsndant's
constitutional right to a spasdy trial under bhath the State and
Federal constitutions, and the Stats's speesdy trial Rule under
CrR 3.3, every time a request for a continuance is made.

This case przsents an issue of substantisl public interest that
should bhe decided by this Court because the Proszscutor in this
case mistakenly belisved that only his interpretation of the Rule

was corract while both Mr. Moncada and Judgsz McCarthy wers



incorrect in their interprstation and application of the Rule.
See "BRIEF OF RESPONDENT" at page 9, dated February 22, 2013, in

State V. Moncada, C.0.A. No,., 302229, To avoid futurs violations

of a defandant's spredy triasl rights, this Court should properly
detarmine the question to settle the law and rasolve confusion
among the lower Courts and Counsals.

3, Respondent cantands that Mr, Maoncade's speedy trial rights
werg not violated but once this Court datermines the question
presaented, it will conclude, liks reasonable jurists, that Mr,
Moncada's right to a spsedy trial under both tha State and
Federal constitutions, as well as his speedy trial right under
the State's spesdy trial rule CrR 3.3 were violated.

L., Respondant contends that Appellste counsel was not
ineffective, but appallate counsel failed t0 raise any issuszs
that challenged Mr. Moncada's convictions and sentence. Appellats
Couns2l only raised issues pertaining to conditions of Community
Custody and LFO0's. See Brief of Appsllant filed in the Court aof
Rppeals in this case.

5. Respondent caontends that the Prosscutor in this cese did
not circumvant the speedy triael rule by going to a different
Judge than thse assigned Judge, tno gzt thes continuasnce the
assigned Judge would havae denied. Respondent claims that "tha
Prosecutor had consultasd with defense counsel and they agread
with the order being prasented to Judge Rzukauf", Answer at pags

14, but Respondent failed to submit an affidavit from defensse



counsel as to that agresment, and the order Respondent submits as
Appendix B, does not contain a signature of defense counsal to
show any agreem2nt. Ses Raspondent's Appendix B. As a matter of
fact, ths order appear to have bzan conducted in an Ex Parte
hearing without defense counsel ar defendant Moncada. Ses

Raspondent's Appendix B.

IIT. ARGUMENT IN REPLY

1. The Pstition is timely filed.

Mr. Moncads asks this Court to plesase take notice of the
Respondent's deliberate efforts to deceive this Court. Respondant
argusgs that Mr. Moncada's petition faor review is untimely because
"{tlhe Rules of Appellates Procesdure strictly mandate that a
patition for review must be raecelived by thé Court within 30 days
of the decision appealed." Respondant's Answer tgo Petition for
Ravisw at 5-6.

First, Respondent cites to and rslies upon RAP 18.8 (b) uwhich
provides rastrictions on extensions of time. This rule doss not
apply to th=2 patition and Respondent failed to state how ths rule
applies to the pestition for revisw. See Raspondant's Ansuwer at
#age 5.

Second, Respondant cites tao and relies upon RAP 13.5 (a) to
argue that a petition for review must bs filed in the Suprenme
Court and a copy servad in the Court of Appeels within 33 days

after ths data of tha dscislion.



Respondent's Answer at page 5, Howaver, RAP 13.5 (a) provides
discretionary review of an intarlocutory descision of the Court of
Appeals. This rule does not apply to the petition for ravieuw
filad in the present case as this is not an "interlocutory®
appeal,

Third, Respondant citas to and relies upon RAP 18.6 (c) to
argue that petitions for ravisw are timely filad only if actually
racisved by the appropriaste appellate court within the time for
filing, which ara2 not timely filed if simply malled within the
time for filing. Respondent's Answer at pags 5-6. Respandant
amphasized that RAP 18.6 (c) states that unlike some other
pleadings such as appellate briefs, a pstition for r=view "is
timely filed only if it is recieved by the appellate court within
the time for filing". Respondent's Answ=r at page 6., Respondent
wisely ignorzs the first and sscond sentences in RAP 18.6 (c),
which starts by stating "Except as provided in GR 3.1", Mr.
Moncada is incarcerated and filed his petition for revisw
pursuant to GR 3.1, and the Respandent is well aware of this
fact. Sea Anpendicses D and E.

For the foregoing reasons, this court should find, as would
reasonabhle jurists, that the Respondant, an axperienced Attorney,
and senior deputy prosscuting attorney, is deliberately decieving
this Court by misstating the law and facts to this Court. Such
improper canduct should not be tolerated because it goss against

the administration of justice,



2. Tha Petition meets the critaria of RAP 13.4 (b),

Respandent argues that the pegitition doms not meget the criteria
of RAP 13.4 (b) because the Court of Appeals' decision does not
involve a signiflcant question of constitutiasnal law or involve
an issue of significant public interest. Respondent's Answer at
paga 7.

a. JThis case presents a significant question of law undasr
the constitution of thas State of Washington and the
Constitution of the United States.

Sae RAP 13.4 (b) (3). Article I, Sec. 22 of the Washington
State Constitution provides that "[iln criminal prosecutions the
accused shall have the right ... to have a speedy publiec triasl",

but, until State v. Iniguez, 167 Wn.2d 273 (2009), this COurt had

not yet determined whaet g "Spzedy public trial" raguires under
Article I, Sac. 22 of our Stata Constitution,

In doing so for ths first time, this Court found it us=aful to
review the spesdy trial protection guarantesd by the Sixth
Amendment of the United States Constitution as a8 hack drop to the
analysis of our own Constitution.

Sea State v, Fortune, 128 Wn.2d 464, 474-75, 909 P,.2d 530

(1996) (noting that while federal cases arz not binding for
purposes of interpreting our State Conetitution, thazy can he

"important guides" in our analysis (quotlng State v. Gunwall, 106

Wwn,2d 54, 61, 720 P.2d 808 (1986))). Because Sixth Amendment
rzads in rslevant part, "In all Criominal prosecutions, ths

accused shall 2njoy tha right to s speedy and public trial",



U.S. Const., Amend VI. The right to a speaedy trial "is fundamental
as any of the rights secured by the Sixth Amendment." Barker v.
Wingo, 407 U.S. 514, 515 N.2, 92 5.Ct. 2182, 33 L.Ed.2d 101

(1972) (quoting Klopfer v. Narth Carolina, 386 U.S5. 213,223, 87

S.Ct. 988, 18 L.Ed.2d 1 (1967)). If a defendant's constitutionsal
right to a speady trial is violated, the remedy is dismissed of
the charges with prejudice, Id. st 522.

As shown above, Mr, Moncada had s constitutional right to a
spasdy trial under the Sixth Amendment and Wash. Const., art I,
See, 22, This right is rzaffirmed by CrR 3.3, which sets out the
speedy trial time period (60 days in custady / 50 days out of
custody). Hawaver, CrR 3.3 (b) (5), according to rasspandent, adds
30 days to the expirstion of the defendant's spessdy trial
requaest, Respondant contends the defense counsal and Judgs
McCarthy were "incorrect" in intszrpreting CrR 3.3 (b) (5)'s 30~
day pe2riod. If Respondent-Praosacutor is correct, then this Court
should decide whether Judge McCarthy acted in a manifestly
unreascnable manner when hs continued trial from Ferbruary 15,
2011, to Februsry 22, 2011, uwithout 2xtending the time for trial
by 30-days as raquired by CrR 3.3 (b) (5) if any period is
excluded pursuant to CrR 3.3 (c). See SAG at 15, incarporated
harein by refarsncae,. Bacsuaz thse Sixth Amendment and Wash,
Const. art I, Sac, 22, guarantees a criminal defendant tha right
to a speedy trial, ths quastion as to whether CrR 3.3 (b) (5) add
30 additionsl days upon expiration of sach trial cantinuance

request made by sither



party in a criminsel case, involves a significant gquestian of
constitutional law under RAP 13.4 (b)) (3).

b. The Patition invalves an issue of substantial public
interest that should be determinad by this Court.

See RAP 13.4 (b) (&), If CrR 3.3 (h) (5) is to bes interprated
to add 30 additiomal days upon gxpiration of zach trial
continuance rzgquest made by sither party in a criminal cassg, than
this would result in 30 mors days in addition to the number of
days requested by =ither party (e.g., a 5-day sxtznsion would
ragult in an automatic 35-day axtension).

Respondent argues, post haoc,* that both dafenss counsel and
Judge McCarthy ware wrong in thier interprstation of CrR 3.3 (h)
(5)'s 30-day rule. Judge McCarthy found that CrR 3.3 (b) (5) did
not add 30 additional days to the 5-day extensian he ordared from
February 15, 2011, to February 22, 2011, Defense Counsel agraed
with Judge McCarthy and the Raspondent-Prpsscutor remainad
silent. Se2e SAG st 9-21, incorporatad herzin by refersncs as

though fully set forth.

*Respondent-Prosecutor did not present this argument to the
Honorable-McCarthy at the time of the alleged srror, but now
argues that Judge McCarthy was "incarrect" in his interpretation.



Becaus2 raspondent-Prosscutor and Judge McCarthy has diffarent
interpretations of CrR 3.3 (b) (5)'s 30~day rule, the issue is af
substantisl public intasrest that should bhe datermined by this
Court, At hest, jurists of resason would agrzs that the language
containad in CrR 3.3 (b) (5) stating that "the sllowancls time for
trial shall not expire sarlier than 30 days after the and of that
axcluded period? is ambiguonus. This Court should grant review to
resolve the conflict in the lowsr courts.

©c. Mr. Maoncada's right of speedy trial under the Sixth
Amendment to tha United States Constitution and Wash,
Const, art, I, Sec, 22, and the State's Criminal Rules

under CrR 3.3, was violated,

These facts and argument are set forth more fully in Mr.
Mancada's SAG at 3-20, and incorporated herein by refersnce as
though fully set forth,

d. Mr. Moncada received tha ingffactivs assistancs of
Appellate Counsel in violatiaon of the Sixth Amendment to the
United Statas Constitution and Wash. Const. art. I, Sec, 22, when

appallate counsel falled to raise viahls and meritorious issues

on appeal.

Thass facts and argument are set forth mora fully in Mr.
Moncada's SAG at 2-21, and are incorporated herein by refersnce

as though fully sst forth,.

10



IV. CONCLUSION
For the foregoling rszasons, this Court should accept review of

the issues presented for resclution.

. ,
DATED This 2D day of QOctaber, 2014,

Do s

Jose L. Moncada, #349000
Appellant Pro-S5e

Covyota Ridge Corr. Ctr.
P.0.BOX 769 H-UNIT
Caomnell, WA 99326
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