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A. IDENTITY OF PETITIONER
Miguel Garcia as<s this court to accapt review of tie decision or
parts of the decision designated in Part B of fais motion.

B. DECISION

0

Mr. Garcia seekws review of the wuling denying modificarion of the

Commissioner's erronegous order disnissing Hr. Garcia's direct appesal

on 08/22/14. & copy of the dicisions are actachad as

C. ISSUES PRESENTED FOR REVIEW

1. D1id the Division Two Court of Anpzels arr in not nodiiyving £he
grroneously entered Commizsioner's Suling disnissing r, Garcis's
direct appeal?

[

. Was thers sufficient evidence presented at trial to conviet I
Garciea

with possessiou with intent ro deliver cechanphoreuine as
i count one?

D. STATEMENT OF THE CASE

Jrocedural distory

On March &, 2013, the Cowlitz County Prosecuting Attorcey charg:d

Mr. Migusl Garcia wich onie count ol pessession with iatent to deliver

methanpnetanive., CP 1-2; 2C4 59.5

0.401(1).  The information allepsd
that the offense occurraed within 1000 feer of a scuoonl bus route ston

eund also sought an exceptional seutencs, allegiag that the offense

a najor violation of the Uniform Controlled Subs

N - ) ey
ances Act.  20Y

39,.50.435(1)(e); acw 9.644,525(2) ().

The cuse osroceeded to o jury trial before tne lHonorable [ichaszl

B

fvens, and the jury returned a guilte verdict. OCF 330, The jury

gnswered the special verdicts in the aflfirmative.  OF 531-53,  Vhe

!

court inpos=d an exceptinonzl sentence of 70 w inclading a 24-

sonth school zone onnancerent, OF

tioclon for Discrstionary lzview - P



r. Garcia, filed a Eicely appeal through aspellate counsel

Catherine <. Clinszi. Ono Juns 16, 2014 a Comaissionsr of tho

ivision

iwo Court ol Aopeals entered a Duling Grantiag Levion o thie Herits to

Affirm. Tarousht counsel, bhr. Garcia souph Iification under 2AP

17.7. the Division Two Court of Apueals subsequently denled Hr.
Garcia's reguest.,

fhis timely lotion for Discretionary Jeview follows.

Substantive Facts

U February 27, 2013, wmeaders of several law cnforcuement agoncies
ware werking on a fupitive apurehension team in Cowlitz Sounty. P

Li.  Acting on informaion that tho suspoct tnoy o

>

looking for was

at a house in Loneovisw, the team set up surveillances sround fhe

Re 21, venbers of the tean hnocked ou the front door, saplained why

o
vl
)
.

o

td receivod separch the housao.

backyard. ile had seen people walking in and out of the shed earlier,

and when he saw a woman oxit the shad, he stepoed outsice to talk to

e,

ner, ke 22, 24-25. Daphue lraaball told datuva taat there was oae

more man Iaside the shed, so Jatua and Cetective levia Sauver

approachad the shad and

out,  dY 25-26, 94,
Wipuel Garcia ouitod a nattar of seconds. 7 92,

4

ror datua ro conduct a oat down

search. =P 93, 1.6. lir. Garcia

suspect tha team was looking for. v ¥3. He did aor appzer nervous,

and ne nace no effort to run away. 2P 134,

Votion for Discretionary leview -



atua end ror owent into the shad t

3 search for fhe suspoct,
2 270 They dad non fing by, but thoy gaw, on a saelf lonpy the sine

of the shed, a oaz-pound package of maethanphetanine. b

I~
~1
]

-
frat
W
.

They alse noticed a lsrge asount of casn, sone Jdisital scales,

packaying, aad olastic bags. 20 208, G4, The officers left tie shaed

tamediate ly and placed Hr. Sarcila and s. draabell uwnder arvrost. 7

Uificer Hevoond Harvley a warraant to searca the shad.

4P 55, fhe ssarch teaw locatsd ri

sethampheta lae, scales, curcency,

some Deggleas, of ueecles, containers with residue, asnd 5 suall

vidao nonitor. The shed also contatnad nurercus other

items, suceh as & work beuch, yared tools, duect tape, an alr compruessor,
a hand-held camcorder, and a socket seb. 2P 75, 77-75, 53, i,

Garcia was charged wigh osossassion of matharmhetaming with intent
to deliver, basesd on rhe evidence found in rhe sasd.  Ar trial, latua
testifizi that e found & laree omount of o crysial substance vrappe:d
in Saran drap in tae shed, which looiod like an eigat-inch tube of

sonetiing white, AP 39-40. 1t was not lab:luer, but he recooui

as nathanphetasing, cause ha 15 trataed in recopnizing varcotics

_'.H‘j‘

aphernalia.  2F 50-41,

it Mr. Garcia, without his

rraining wight not recognize s sa 2 things us balng nercotics

Jartley 15 « doteckive with the Longview solice srrzet crines

unit, wnose primary focus is on drug entorecanent., HP 35, o

st he saw a itarge packece wrapped in cellophaune, as well

some ceasuring equipnent, harsles, ond needles, W0 59, dartley iz

dotion for biscretionary deview -




also specilfically trained to sotiece aud identify cercotics, agd to hiw

the package looked like a pound

To the untrained eye, howevoer, i & tudbe of
Sawyuer also testifies tnat when he saw the czllophens paciaps, ne
could tell it was wethamphetarmine, 272 03, He, toco, is specilically

traised to recopniza drugs aad nes wede arrcests ia over 300 cdrug

Dotective Seth Libbuy of the Longvelw Polics streer crings unt

Fyoa 1

also deszcribod his aarcotics tratning., 27 189-00, ile testitied thet

-

s has b-en involved 1o ngrcotics invostisction., aad o iaows whao

o

ethamphetasine loows 1ite wnen pucae ed in lar-e cgualitiss. %Pl

194, Libbaey festificed that he saw a

wrappsd in cellophane, whic he

cenes iantrodusodd

any traiving or axnericnce with narcotics. Pe wes act an officer, snd

138 no prive druy loted convictions., Hore importantly, there was no

evidencs introduced eotablishing by, Sorcla's dominion ond control
over th: contraband, or the presises.
E. STANDARD OF REVIEW

Court onle:

A oetition for review will be ccecaptesd by

te to contlict with 4

1) 1¢ the ducision of the Courn of An
tecision uf the Suprens Jourt; or

2) 1f the decision of tie Court ol 2ppeals is in conflict with
another decision o! the Court of Appacls; or

var roe Constiturion of tiw
i1s tavolved; or

Hotion for Discretiousry Review - Page L& of v



&) If tae petition invelves an i1ssus of =ubston
intercst that should ne dveterimined by the Suprese

11 four eriteris enuowrated

In all reality, thais ca
under AT 13.4 (L), Review by rnhis court is thus approsciata,

&, ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. The Division Two Court ot the
Connmissioner's Ruling disniss

y )t .
BAR 1 L14{a) end L

Division Two Court of Appeals disy

that it vas clearly without merit. This finding vas mads

there was nu evidence produced during trial establisnicg eivher Jr.

Garica's knowledg: ol the coatraband 1 rhe shad or his dootnion ond
coutrol over saild contraban..
Gonerally proving mere ores sround carcotics s iasufficient

to convict sungone of possession with intent £o disrribut: under
current jurisprudence.

BAD 10.14(e) (1) certzinly allows for a court cormissionsr to, on

rheir ovn mwotlen, a =mebion on rits to affipa, if i: is

daetermined that the case is clearly without merit. lowevor, tha only
thing tais case is clearly wizhout is svidaence sufiicient to find e,

Garics gullty of possession of nethaapisranics with inrant £o

distribute.
As such, it war wrror to oot conduct a do wovo reviayw of Hr.

Garcia's direct appeal. 3ee s.g., 1o ore D

ntion of Paterson, 130

Wrlgi 70, G0 BL2d 1206 (1999); State v, Dolax, 104 Uo.Z2 129

702 p.Zad 1105 (19.5); Svate v, Zolan, 95

Hotioe for Siscrotiocnzry leviasw - Pag. 5 of 4



(1359); avd State v. Vasguez, 95 Wo.app. 12, 13, 672 P.2d 10¢ (199457,

2. inere was losufficlent evidencs presented at trial to convico Hr.

Garzia with possession with intent to veliver Paphe tanits,

[

in & »rosscution ol possession methameaetanine with Lntent to

daliver, the stote vust prove thot rhe defendant either cctuslly or

g 291

Y “

panysiaal cusrody. State v. Contabrong, 83 ash.ioo,

2,24 575 (1996). Constructive possessizn requires dosinion pod
control over the ceontraband or ths praises contoining
Hr. Garics was not in oactual possession of Loz contrabead upoa

his arrest, The g.estion, taerafore, is whetner the evidencs showion

fils wresence i oo shod conraelning contraband 1w sefficient to

astablishy constructive posssssion?

is censtructive pussession, o court

exanine che "torality of the situstion™ 1o order to offectively
ascertein 1f substaatial evidence teuding (o osstablish circunistances
from which che trier of fact con reascnedly infer the defendant had

doviinien and control over the contravand., Stete v, Partin, §0 idash.2d

et 906, So7 P.id 1136, while execlusivo control is not necessary to

asteblish constructive possessiung aora proxinity 0 the contraband 1-

losutficicnt., 3tate v. Davis, 117 Jasn.apn. 702, 7048-09, 72

v
=
[
v

-

1134 (23503), revi:w 151 wash.,lo 1007, 47 p.3d 1185 (2004).

Tha evidenece in thils crse revealsed tagt Cfficer Fila Jiatus
€L

observed ceopls walking to =wd our of ¢has shed contaliing fhe

contraband., Mr. Jarcia was aot the ooly other parson in the -had with

sotle: for Discrotiouary Review - Paps b oof oo



Daphne Traabell. The evidence rturrher establis
illegal drugs ond otner ~outrabaud oresent in ohe shed, but it did qot
@stablish either jir. Garica's knowledge of ir, nor his possassion or
butent 1o discribute it.

T

Ler2 was not it

allepgaticn thot Hr.

drugs o hls pe=rsos, auwd e was comvnletely conosrative ith Law

gnforcenent, am! was not Juney Or nerJsous.

was a lerge quantity of netoanoietamine pac

sccording to polics of wihing )
e untraioed oye i oa tool sasd whore lr. Sareis
Thiz is insofficivnr to surpors the coanviction i

Support is found for Mz, darvcie's argumsnt 1o iis Jonrt's

opinion i1 3rate v. Callaghan, 77 Wa

the Apoeilate Jourt's opiaion io State

Cuza 21 (1995).

In Callahan, drugs were found

who admitoed to handling the drugs

29, Toiszs court held chat Clallohaen

ficient to :srablish zctual

this court asld thars boeouse Callahon W

digoaot csrabiish ominlos sud control

prov: constructivae possassicn.

Unlie 1o Sellahen, tho Srare did net allegse dr. Garcic nou

Fotiou for Discretiocnary Hovizsws - dape ¥ o



zotual poussession of the metnanphetanine, nor 1id i esaplish thot

Hr, Garcie was a resident ol the resiconce,  Sowever, =i dlar to

Callahan, rhe svicaeace sniy Vv, Garels's sroxialcy to che

drugs and that Mr. Jercia was solely o guesr. Dhis ecourt found ino

Callahan these clrcomscances to Lo 1nsuificiant to ahlisa

constructive possession. Callahan, 77 Wash,Zd at 2
sl

3, 1o Soruell, tne dolendans wss arrected o close

proxiuity to drugs found in & aouse, bhut

4
w

e state falled o asreseat

syidence rhan ras coefendant bed comiaion and centrol over Ui

3imoly out, evidonce showing Mir. Ssarcia's nresence 11 e shol
wiare drus parapherualia was found is insufficient for a trier ol fuce

ro reasonably lafer rhat Se. Sorcla was in ooss2ssion of

sethanpiletanine with iatens to deliver. Buvar connlsd wirh nhe fact

that s, lraabell plead guilty,

snother to deliver drups fos

officer testified he

othzr people

sha had consolred Wt

shoatt, T 17 was Hir.

said s0, she had

S0

idence oiftfered &bt Lo, Carcia's rrial only

gstaplished that ho was in ers proxinity oo sethamphebaane
pacxaged in such a wainer ¢s Lo apperar a8 notilag more Ehoo on

innocucus sal.ual. There was nothine sores -han his aresc

ey oy - oy f i
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Mr. Garceis 1o cuatitled to velicf as 1t has bosn shoun o el U oo

tive racord e evidenes ad cewst at rrial was

raticual irier of fact to nave Fouad roof boys

Jacksun v. Virgina,

G. CONCLUSION

Jader tne holdings o0 botn State v, Callahen, 77 .ash.ozd 27, 459

P2 400 and Stete ve Sprucll, 57 Washospp., 302, 740 P

the evidence presented in rhi rcase wvas insvf
puilt.  The deteraiverion of the Court of Appeals o rhe coatrary was
sade 1o direce onpo.itivn to a dacisicn out of not only this court bvd
also the Court wf sAppeals, 1t slso courains a osstion of law under

the Consticuticn aud iunvolve. oo issus of substentiel sublic interest.

Ruview ls appropriate, and, taereiors, Hr. sercia respeciofally

fay of fOetober, 2014,
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON,
Respondent,
No. 45075-5-11
V.
ORDER DENYING MOTION TO MODIFY
MIGUEL GARCIA,
Appellant.

APPELLANT filed a motion to modify a Commissioner's ruling dated June 16, 2014, in

the above-entitled matter. Following consideration, the court denies the motion. g‘g\ccﬁdi@y, it o
. | 3= <
1s w © & 23
. M ~N L
wl = =2
SO ORDERED. 7 = N 2
Vo, @EM
Dol G 2 oEF
DATED this day o ' , 2014, S s =m
» = T
@ o —~
P — 3

PANEL: Jj. Johanson, Worswick, Melnick

FOR THE COURT:
) C 9’ i
CHIEF JUDGE
Aaron Bartlett Catherine E. Glinski
Attorney at Law Glinski Law Firm PLLC
PO Box 5000 PO Box 761

Manchester, WA, 98353-0761

1013 Franklin St
glinskilaw@wavecable.com

Vancouver, WA, 98666-5000
aaron.bartlett@clark.wa.gov



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION i

THE STATE OF WASHINGTON, No. 45075-5-l1
Respondent, '
v RULING GRANTING MOTION —. ¢
ON THE MERITS TO AFFIRM P
MIGUEL GARCIA, S
Appellant. =

o : -;{ H
by u

N
Miguel Garcia appeals his conviction for possession of a controlled
substance with intent to deliver. Pursuant to RAP 18.14(a)’ and RAP

18.14(e)(1),” this court affirms his conviction.

' RAP 18.14(a) provides, in relevant part:
The appellate court may, on its own motion or on motion of a party,
affirm or reverse a decision or any part thereof on the merits in
accordance with the procedures defined in this rule.

2 RAP 18.14(e)(1) provides:

A motion on the merits to affirm will be granted in whole or in part if
the appeal or any part thereof is determined to be clearly without
merit. In making these determinations, the judge or commissioner
will consider all relevant factors including whether the issues on
review (a) are clearly controlled by settled law, (b) are factual and
supported by the evidence, or (c) are matters of judicial discretion
and the decision was clearly within the discretion of the trial court or
administrative agency.
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FACTS
~ On February 13, 2013, a fugitive enforcement team surveilled a residence
located at 863 7th Avenue, Longview, Washington, while attempting to locate a
wanted person. Officers watched the home for five to ten minutes before
knocking on the door and receiving permission to search the home. The
individual they were searching for was not in the home.

During the search, officers saw a woman emerging from a shed in the
back yard. She said her name was Daphne Kraabell and that there was a man in
the shed. An officer knocked on the door and identified himself and the
defendant emerged from the shed. Officers entered the shed and observed a
cellophane-wrapped package of methamphetamine (approximately 44 grams),
currency bundled in various denominations (totaling $6,800), a scale with
residue, measuring cups, needles, and plastic bags. Officers received a warrant
to search the shed and discovered a surveillance camera attached to the outside
of the shed. A video monitor inside the shed displayed the approach to the shed.
The shed also contained yard tools, duct tape, and an air compressor.

At trial, Garcia stipulated that the drugs were located within 1,000 feet of a
school bus stop. He also stipulated, “Daphne Kraabell was charged with
conspiracy to commit a drug crime, delivery of methamphetamine, alleged to
have occurred on February 27, 2013. She pled guilty to that charge on May 20,
2013, by admitting that she had the intent to deliver methamphetamine and she
agreed with another person to engage in that conduct, and she took a substantial

step in pursuance of that agreement.” Report of Proceedings (RP) at 296.
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ANALYSIS
Standard of Review

Sufficient evidence exists to support a conviction if any rational trier of fact
could find the essential elements of the crime beyond a reasonable doubt when
viewing the evidence in the light most favorable to the State. State v. Hosier, 157
Wn.2d 1, 8, 133 P.3d 936 (2006). A defendant claiming insufficiency of the
evidence admits the truth of the State’s evidence and all inferences that can
reasonably be drawn from that evidence. State v. Salinas, 119 Wn.2d 192, 201,
829 P.2d 1068 (1992). Circumstantial evidence and direct evidence are equally
reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). This court
defers to the trier of fact on issues of conflicting testimony, credibility of
witnesses, and the persuasiveness of the evidence. State v. Walton, 64 Wn.
App. 410, 415-16, 824 P.2d 533, review denied, 119 Wn.2d 1011 (1992).

Knowing Possession of a Controlled Substance

To convict Garcia of unlawful possession of a controlled substance, the
State had to prove beyond a reasonable doubt that he “possesse[d]” a controlled
substance without a valid prescription or other authorization. RCW
69.50.4013(1). Possession may be actual or constructive. State v. Staley, 123
Wn.2d 794, 798, 872 P.2d 502 (1994). “A defendant has actual possession
when he or she has physical custody of the item and constructive possession if
he or she has dominion and control over the item. Dominion and control means
that the object may be reduced to actual possession immediately.” State v.

Jones, 146 Wn.2d 328, 333, 45 P.3d 1062 (2002) (internal citation omitted).
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Courts determine dominion and control in light of all the circumstances.® State v.
Partin, 88 Wn.2d 899, 906, 567 P.2d 1136 (1977).

In addition, the State conceded that it was required to prove that Garcia
‘possessed methamphetamine with knowledge.” | RP at 270. In general, a
person acts knowingly if "he or she is aware of a fact, facts, or circumstances or
result described by a statute defining an offense.” RCW 9A.08.010(1)(b)(i).

Garcia argues that the State failed to prove that he knowingly possessed
the drug. He relies heavily on the argument that the methamphetamine was
wrapped and may have appeared to be a salami or sausage to inexpert eyes.
Criminal intent may be inferred “from conduct that plainly indicates such intent as
a matter of logical probability.” State v. Abuan, 161 Wn. App. 135, 155, 257 P.3d
1 (2011). Looking at the evidence in the light most favorable to the State,
including that Kraabell left Garcia in a video-monitored shed with wrapped
methamphetamine, drug packaging, residue-encrusted measuring equipment,
and cash in open sight, Garcia's knowledge that he possessed drugs may be

inferred as a matter of logical probability. Accordingly, it is hereby

* Although control need not be exclusive, the State must show more than mere
proximity to the substance. State v. Raleigh, 157 Wn. App. 728, 737, 238 P.3d
1211 (2010), review denied, 170 Wn.2d 1029 (2011). See also State v. George,
146 Wn. App. 906, 923, 193 P.3d 693 (2008) (insufficient evidence of
constructive possession where State proved only that drugs had been found
under rear floorboard where defendant had been a passenger); State v. Cote,
123 Wn. App. 546, 550, 96 P.3d 410 (2004) (evidence that defendant was at one
point in proximity to drugs found in vehicle in which he was a passenger was
insufficient to prove constructive possession).



45075-5-11

ORDERED that this court's motion on the merits to affirm is granted.

DATED this \LB\‘W | dayof\\ JUB SN 2014,

~

(e

[}

“Aurora R. Bearse
Court Commissioner

cc:  Catherine Glinski
Aaron Bartlett
Hon. Michael Evans
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