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I

IDENTITY OF PETITIONER

Petitioner Crystal Luttrell, the appellant in the court below, asks

the court to review the decision of Division II of the Court of Appeals

referred to in Section II below.

I1.

COURT OF APPEALS DECISION

Crystal Luttrell seeks review of the Court of Appeals opinion

entered on August 26, 2014. A copy of the opinion is attached.

1I1.

ISSUES PRESENTED FOR REVIEW

ISSUE 1: A prosecutor commits misconduct by “testifying” to
facts not in evidence during closing arguments. Here, the state
argued facts not in evidence. Ms. Luttrell objected but the court
did not rule on the objection, instead telling the jury that they can
“recall” the facts. Was the court’s statement that the jury “will
recall what the facts are” insufficient to cure the prejudice flowing
from the prosecutor’s “testifying” during closing argument?

ISSUE 2: A prosecutor commits misconduct by misstating the law
in closing argument. Here, the state mischaracterized the law of
self-defense in closing. The Court of Appeals found no prejudice
resulted from the argument because the court’s instructions to the
jury accurately stated the law. Were the court’s instructions —
which never admonished the jury to disregard the prosecutor’s
improper arguments -- insufficient to cure the prosecutor’s
misconduct?

ISSUE 3: Due process guarantees an accused person an impartial
jury free from outside influences. In this case, the trial court
refused to hold a hearing after a juror heard outside information
about Ms. Luttrell’s case. Did the trial judge’s refusal to hold a



hearing violate Ms. Luttrell’s Fourteenth Amendment right to due
process?

IV. STATEMENT OF THE CASE

In October of 2011, Summer Baldwin was fired on her first day of
work as a dancer at Bottoms Up in Portland. RP 30, 53. She had become
intoxicated, and assaulted another employec named Crystal Luttrell. RP
53, 136-137.

Baldwin and Ms. Luttrell didn’t see each other again until a month
later, when they ran into each other at a bar in Longview. RP 30-33, 36.
Both women were with groups of their friends. One of Ms. Luttrell’s
friends believed that Baldwin had used a racial slur, and the two groups
argued. RP 42-43, 56, 66, 127, 130-132.

The argument became physical. The bouncer at the bar, Brock
Mudge, saw Baldwin and Ms. Luttrell yelling at each other. RP 66-67, 81.
Baldwin, who was obviously intoxicated, accused Ms. Luttrell of getting
her fired from Bottoms Up. RP 134-136. Mudge saw Baldwin shove Ms.
Luttrell. RP 66-67, 81. Upon being pushed, Ms Luttrell struck Baldwin
with a beer bottle. Glass became embedded in Baldwin’s face. RP 45, 69,

136-138.



When police responded, Ms. Luttrell and her friends had already
left the bar. RP 72-73. Baldwin remained. She admitted to Officer Maini
that she had assaulted Ms, Luttrell.' RP 124.

The state charged Ms. Luttrell with Assault in the Second Degree,
with Assault in the Third Degree as an alternative charge. CP 1-2; RP 3.
At trial, Ms. Luttrell claimed self-defense.

After jury selection, a juror said that she overheard Ms. Luttrell
talking as she left the courthouse. RP 7-9. Apparently, Ms. Luttrell was
talking about “stripping”. The defense attorney asked the judge to inquire
regarding what exactly had been heard and its possible impact on the
juror. Judge Warning declined, stating: “if there is a problem, it’s one that
Ms. Luttrell brought on herself, so she’s going to have to live with it.”> RP
9.

In his closing argument, the prosecutor repeatedly argued that Ms.
Luttrell could have avoided the conflict by leaving the bar. He told the
jury that she could have left the situation with Baldwin before it escalated
into a physical fight, and that she did not. RP 161. He argued that her

failure to leave was not reasonable. RP 161. He claimed that if Ms.

! During cross-examination, Officer Maini said that Baldwin did not say that she had pushed
Ms. Luttrell. RP 128.

% The record does not indicate that Ms, Luttrell had previously been warned that jurors would
be in public areas of the courthouse where they could overhear conversations. See RP 1-9.



Luttrell really hadn’t been involved in the argument with Baldwin, she
should have left. He urged jurors to infer guilt from Ms. Luttrell’s failure
to use the “quick alternative” of exit. RP 165. Defense counsel did not
object to any of these arguments. RP 161, 165.

The state’s attorney also argued that Ms. Luttrell had used a
“stabbing motion” toward Baldwin with the beer bottle. RP 159. Ms.
Luttrell objected, pointing out that those facts were not in evidence. RP
159. In response to the objection, the judge said only that “the jury will
recall what the facts are.” RP 159.

The jury returned two verdicts of guilty. RP 18. The court vacated
the Assault Three conviction. CP 3-4. After sentencing, Ms. Luttrell
timely appealed. CP 3-14, 15-29. The Court of Appeals upheld Ms.

Luttrell’s conviction in an unpublished opinion. (Appendix).

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. The Supreme Court should accept review and hold that
prosecutorial misconduct denied Ms. Luttrell a fair trial. This
significant question of constitutional law is of substantial public
interest and should be determined by the Supreme Court. RAP 13.4
(b)(3) and (4).

Prosecutorial misconduct can deny the accused her right to a fair

trial. U.S. Const. Amend. XIV;® In re Glasmann, 175 Wn.2d 696, 286

3 See also Wash. Const. art. I, § 3.



P.3d 673 (2012) (quoting State v. Monday, 171 Wn.2d 667, 677,257 P.2d
551 (2011). It requires reversal if it is both improper and prejudicial to the
accused. Glasmann, 175 Wn.2d at 704. Misconduct that is flagrant and
ill-intentioned requires reversal even in the absence of an objection at trial.
Id. at 678. In determining whether prosecutorial misconduct prejudiced
the accused, the inquiry turns not on the other evidence admitted, but on

the misconduct and its impact. Glasmann, 175 Wn.2d at 711.

1. The prosecutor committed prejudicial misconduct by
“testifying” during closing argument.

It is misconduct for a prosecutor to argue facts that have not been
admitted into evidence. Glasmann, 175 Wn.2d at 696. It is a long-
standing rule that “consideration of any material by a jury not properly
admitted as evidence vitiates a verdict when there is reasonable ground to
believe that the defendant may have been prejudiced.” Id.

Here, the prosecutor argued during closing that the location of a
cut on Mudge’s arm demonstrated that Ms. Luttrell had been “stabbing”™
with a beer bottle when Mudge intervened. RP 159. No information was
introduced into evidence regarding the location of Mudge’s cut or any
“stabbing” motion. When defense counsel objected to this improper
argument, the court did not issue a ruling, stating only that: “the jury will

recall what the facts are.” RP 159,



Still, the Court of Appeals held that Ms. Luttrell was not
prejudiced by the improper argument because the court sustained her
objection. (Appendix, pp. 20-21). The appellate court also found that the
trial court admonished the jury that the attorneys’ remarks were not
evidence and that they could not consider them in their deliberations.
(Appendix, p. 21). But the court did not sustain Ms. Luttrell’s objection or
admonish the jury in that manner. RP 159. The Court of Appeals’
holding is based on an improper reading of the record. (Appendix, pp. 20-
21). |

The prosecutor’s statement that Ms. Luttrell had been “stabbing”
with a beer bottle was intended to make her appear more violent. The
court’s failure to rule on defense counsel’s objection exacerbated the
problem by making it appear to the jury that the prosecutor’s statement
was permissible. This improper argument prejudiced Ms. Luttrell.
Glasmann, 175 Wn.2d at 708.

The state committed prejudicial misconduct by arguing facts not in
evidence that were intended to paint Ms. Luttrell in a more violent light.
Id. Prosecutorial misconduct requires reversal of her conviction. Id.

2. The prosecutor committed flagrant, ill-intentioned, prejudicial

misconduct by mischaracterizing the law of self-defense. The
Court of Appeals erred by holding that a prosecutor’s



misstatement of the law is not prejudicial unless the court also
misstates the law in its instructions to the jury.

An accused person is denied a fair trial when the prosecutor
mischaracterizes the law when there is a substantial likelihood that the
mischaracterization affected the jury verdict. State v. Walker, 164 Wn.
App. 724,736, 265 P.3d 191 (2011), as amended (Nov. 18, 2011), review
granted, cause remanded, 164 Wn.2d 724, 295 P.3d 728 (2012)* (“A
prosccutor’s misstatement of the law is a serious irregularity having the
grave potential to mislead the jury.”). It is also misconduct for a
prosecutor to misstate the law in a way that lowers the state’s burden of
proof. Glasmann, 175 Wn.2d at 713. The state’s misstatement of the law
can require reversal even if the court’s instructions to the jury are proper.
See e.g. Walker, 164 Wn. App. at 736.

In Washington, a person who believes she is being attacked has no
duty to retreat. She is entitled to use force in self-defense. State v.
Jordan, 158 Wn. App. 297, 301 n. 6, 241 P.3d 464 (2010). An accused
person can claim self-defense if there is any evidence that the use of force
was lawful; the burden is then shifted to the state to disprove self-defense
beyond a reasonable doubt. State v. George, 161 Wn. App. 86, 95-96, 249

P.3d 202 (2011).

* In an unpublished decision, the Court of Appeals affirmed its prior decision on remand.



In this case, the prosecutor repeatedly argued that Ms. Luttrell
should have left rather than defending herself. See e.g. RP 165, 186.

The Court of Appeals assumed, without deciding, that this
argument was improper. (Appendix, p. 22). Even so, the court held that
Ms. Luttrell was not prejudiced because the trial court properly instructed
the jury that she had no duty to retreat. (Appendix, p. 22). Essentially, the
Court of Appeals held that a prosecutor’s misstatement of the law never
prejudices the accused unless the trial judge also misstates the law in his
instructions to the jury. (Appendix, pp. 22-23).

But the trial court never admonished the jury that the prosecutor’s
mischaracterizations of the law were inaccurate. RP 156-87. The fact that
the court’s instructions did not also misstate the law does not undo the
prejudice. See e.g. Walker, 164 Wn. App. at 736. This is likely because,
given two contradictory statements of the law, there is a substantial risk
that the jury will be confused and apply the incorrect standard. Indeed,
this type of misconduct is sometimes described as a prosecutor’s improper

failure to confine his/her arguments to the jury instructions.” /d.

% It is unlikely that a prosecutor’s argument based solely on the court’s instructions could be
considered misconduct even if the instructions misstated the law. It is difficult to imagine a
scenario in which a prosecutor’s mischaracterization of the law would be prejudicial under
court of appeals’ holding in this case.



The state also argued that Ms. Luttrell “only gets to claim self-
defense if the force is not more than is necessary.” RP 184 (emphasis
added). This argument mischaracterized the law of self-defense and
shifted the burden of proof by implying that Ms. Luttrell had to prove
something to the jury before she could claim to have acted in self-defense.

The Court of Appeals does not meaningfully address this
argument. (Appendix, p. 23). Instead, the court appears to hold only that
the prosecutor’s argument about “not more force than necessary” was
proper. (Appendix, p. 23).

The appellate court misapprehends Ms. Luttrell’s claim. The only
issue for the jury was whether Ms. Luttrell had actually acted in self-
defense. Because of this, the prosecutor’s mischaracterization of the law
of self-defense was flagrant and ill-intentioned and prejudiced Ms.
Luttrell. Id. Her conviction must be reversed. /d.

Even if the individual instances of misconduct in this case do not
require reversal, their cumulative effect was “so flagrant that no
instruction or series of instructions [could] erase their combined
prejudicial effect.” Walker, 164 Wn. App. at 737. This significant
constitutional issue is of substantial public interest and should be
determined by the Supreme Court. The court should grant review. RAP

13.4(b)(3), (4).



B. The Supreme Court should accept review and hold that the trial court
violated due process by refusing to inquire into potential juror
exposure to outside influence. This significant constitutional issue is
of substantial public interest and should be determined by the
Supreme Court. RAP 13.4(b)(3), (4).

Due process requires that an accused person receive a trial by an
impartial jury free from outside influences. U.S. Const. Amend. XIV;®
Sheppard v. Maxwell, 384 U.S. 333, 362, 86 S.Ct. 1507, 16 L.Ed.2d 600
(1966). Furthermore, a trial judge has the duty

to excuse from further jury service any juror, who in the opinion of

the judge, has manifested unfitness as a juror by reason of bias,

prejudice, indifference, inattention, or any physical or mental
defect or by reason of conduct or practices incompatible with
proper and efficient jury service.
RCW 2.36.110. This provision places “a continuous obligation on the trial
court to excuse any juror who is unfit to perform the duties of a juror.”
State v. Jorden, 103 Wn. App. 221, 227, 11 P.3d 866 (2000).”

A hearing in the trial court is the only appropriate forum for
determining whether a juror has been impermissibly exposed to outside
influence. Courts from other jurisdictions have explicitly held that a

factual inquiry is required when there is a suspicion of outside influence.

See e.g. State v. Loftin, 191 N.J. 172, 193-94, 922 A.2d 1210 (2007)

¢ Wash. Const. art. I, § 3.

7 Although the Jorden court upheld the trial court’s refusal to voir dire a juror who had been
sleeping during trial, the trial judge’s decision was made only after an evidentiary hearing.
Jorden, 103 Wn. App. at 228.

10



(*“...our courts have not hesitated to make inquiry of the jurors to ensure
that they have not been fatally tainted”); Tolbert v. United States, 905
A.2d 186, 191 (D.C. 2006) (“In order to determine whether extraneous
information has a prejudicial impact on the jury, the trial court should
conduct a hearing™); State v. Valcourt, 792 A.2d 732, 735 (R.1. 2002) (*To
determine a juror’s impartiality, an appropriate in camera inquiry of the
juror is necessary™); State v. R.D., 169 N.J. 551, 558, 781 A.2d 37 (2001)
(“The court is obliged to interrogate the juror, in the presence of counsel,
to determine if there is a taint; if so, the inquiry must expand to determine
whether any other jurors have been tainted thereby.”).

The Washington cases addressing similar issues assume that a
hearing will be conducted. See e.g. State v. Hopkins, 156 Wn. App. 468,
232 P.3d 597 (2010) (court did not abuse its discretion by dismissing a
juror who allegedly refused to deliberate and stated upon voir dire that she
could not be impartial); State v. Depaz, 165 Wn.2d 842, 204 P.3d 217
(2009) (court did not err by dismissing a juror for misconduct during
deliberation after questioning three jurors on the issue); State v. Elmore,
155 Wn.2d 758, 123 P.3d 72 (2005) (court applied the wrong standard in
dismissing juror for misconduct after conducting voir dire of several jurors

on the issue).

11



Here, one of the jurors was exposed to outside information
regarding the alleged assault and Ms. Luttrell’s history as a stripper. RP
7-8. When defense counsel requested that the judge ask the juror whether
the outside information affected her opinion of the case, the judge refused.
RP 9. No record was made about what, exactly, the juror overheard or
whether the information would impact her impartiality. RP 7-9. Instead,
the court noted “if there’s a problem, it’s one that Ms. Luttrell brought on
herself, so she’s going to have to live with it.” RP 9.°

Even so, the Court of Appeals held that a trial court was not
required to hold a hearing into possible juror taint because it did not
dismiss the juror. (Appendix, p. 9 (applying State v. Morfin, 171 Wn.
App. 1, 11-12, 287 P.3d 600 (2012). The appellate court relies on Morfin
for the proposition that no hearing is required when the court decides to
retain a juror. (Appendix, pp. 9-10). But the Morfin court did hold a
hearing. Morfin, 171 Wn. App. at 5-6. The court interviewed the
presiding juror and heard argument regarding the disputed juror’s fitness.
Id. at 5. Indeed, the judge in that case only retained the juror after it had

“satisfied itself” that the juror was fit. /d. at 11.

® It is not clear whether the trial court relied on the invited error doctrine in making this
determination. If so, that reliance was error. The invited error doctrine only applies when a
party induces the court to err. State v. Jones, 144 Wn. App. 284, 298-99, 183 P.3d 207
(2008) (an accused person cannot invite the error of an unfair trial).

12



The Court of Appeals also held that, because Ms. Luttrell testified
about her experience working with Baldwin at a strip club, the information
about strippers was not extrinsic information. (Appendix, p. 10). But the
information before the court was insufficient to determine what, exactly,
the juror heard. RP 9. Ms. Luttrell pointed out the need to supplement the
“scant record” regarding the possibility of juror taint and the court refused.
RP 9. The record is insufficient to determine whether the juror was
exposed to prejudicial extrinsic information. That is why the court should
have held a hearing when the possibility arose.

Prejudice is presumed when jurors overhear outside information
that “besmirches the defendant’s character.” United States v. Hall, 85
F.3d 367, 371 (8" Cir. 1996). Once such a presumption is established, the
prosecution bears the burden of establishing that extraneous juror contact
was harmless. /d. In Ms. Luttrell’s case, no hearing was held. As a
result, the state is unable to overcome the presumption of prejudice. Ms.
Luttrell’s conviction must be reversed and the case remanded for a new
trial. /d.

This significant constitutional issue is of substantial public interest
and should be determined by the Supreme Court. RAP 13.4(b)(3), (4).

This court should grant review and join other jurisdictions in holding that

13



a factual inquiry is required in situations of possible juror exposure to

outside influence.

V1. CONCLUSION

The issues raised by this case are significant under the state and
federal constitutions. Furthermore, because they could impact a large
number of criminal cases, they are of substantial public interest. The
Supreme Court should accept review pursuant to RAP 13.4(b)(3) and (4).

Respectfully submitted September 23, 2014.
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RE,

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION II
STATE OF WASHINGTON, | No. 44135-7-1
Respondent, |
V.

CRYSTAL ANNMARIE LUTTRELL, UNPUBLISHED OPINION

Appellant.

'JOHANSON, CJ. — Crystal Luttrell appeals her second; degree assault with a deadly
weapon conviction.! ‘ o
instructions, (2) the trial court abused its discretion when it failed to conduct a hearing to
determine juror unfitness, (3) the trial court abused its discretion when it admitted improper
opinion evidénce,,(4) the prosecutor committed cumul_ative prejudicial misconduct, and (5) her
counsel was ineffective.

We hold that (1) the trial court’s self-defense jury instructions were proper and the legal
standard was manifestly apparent to the average juror, (2) the trial court did not abuse its

discretion by declining to question a juror, (3) Luttrell failed to preserve the alleged improper

opinion error for review, (4) there was no cumulative error and Luttrell was not prejudiced by

I RCW 9A.36.021(1)(c); RCW 9.94A.825.

Luttrell argues that (1) the trial court gave erroneous self-defense jury -

?QJMUG 26 AH||: 37.‘



No. 44135-7-II

any possible misconduct by the prosecutor, and (5) Lu&rell fails to demonstrate ineffective
assistance of counsel. Accordingly, we affirm her conviction. |
FACTS
1. BACKGROUND

in November 2011, Summer Baldwin was at the Royal Room, a bar located in Longview,
Washington. There, she encountered Luttrell, with whom she had previously worked at a strip
club. Luttrell was accompanied by at least two other women, Laricia Shepard and Luttrell’s
sister-in-law. Baldwin and Luttrell were not strangers—one month earlie;r, the strip club had
fired Baldwin after she allegedly as;aulted Luttrell and another dancer.

After a verbal confrontation with Shepard2 on the Royal Room’s dance floor, Baldwin
retréated outside. The verbal confrontation between Baldwin and Shepard continued outside,
Luttrell stepped in, and at some point another bar patron aierted the bouncer, Brock Mudge, to
the fight. Mudge, an experienced bouncer accustomed to observing the patrons, had broken up
many altercations at the bar.. Mudge .observed Luttrell and Baldwin “face-to-face” yelling at
each other, then Baldwin shoving Luttrell, and Luttrell striking Baldwin in the face twice with a |
partially full beer bottle, which broke and cut Baldwin’s face. Report of Proceediﬂgs RP) (Aug.
20,2012) at 69. Mudge pulled Baldwin/away and Luttrell left before police arrived.

Longview Police Officer Michael Maini, the responding officer, took statements from
Mudge and Baldwin. Subsequently, Detective Ralph Webb, the assigned investigator, located. |

Luttrell, who agreed to speak with him.

" 2 Luttrell was not involved in this confrontation on the dance floor; she was elsewhere in the bar.

2



No. 44135-7-1I

II. PROCEDURE AND TRIAL

The State charged Luttrell with second degree assault with a deadly weapon (RCW
9A.36.021(1)(c); RCW 9.94A.825) and third degree assault with criminal negliéence RCW
9A.36.031(1)(d), (£)). '

The trial court granted Luttrell’s motion in limine to prohibit witnesses from referring to
Baldwin as “the victim.” Cierk’s Papers (CP) at .31. But during testimony, the prosecutor and
the State’s witnesses referred to Baldwin as “the victim” three times without objection.3 On the
second day of trial and after the fourth time the State referred to Baldwin as “the victim,” Luttrell
obj ebted, referencing her motion in limine. The trial court simpiy “agreed” with Luttrell without
admonishing the jury to disrégard the term. Neither the prosecutor nor the State’s witnesses used
the term again when referring to Baldwin.

Ixﬁmediately after voir dire, the trial court notified the parties that a juror had overheard
Luttrell asking another person, ‘.‘[W]hy did they bring up the issue about strippers[?]” in the halls
oﬁtside the courtroom. RP (Aug. 20, 2012) at 8. The trial court noted that it did not seem like
the inforr;aation would “create any issue” and admonished Lu;ctrell. RP (Aug. 20, 2012) at 8. In
its concluding instructions, the trial court instructed the jury that in could only consider evidence |
presented during testimony and during the trial. The court declined to conduct a hearing to
question the’ juror because it was concerned with drawing more attention to the issue and

worsening any potential problem.

* The prosecutor referred to Baldwin as “the victim” once when posing a question to Officer
Maini and then referred to “victims™ generally in a second question posed to Officer Maini later
in the direct. Detective Webb.referred to Baldwin as “the victim” twice before Luttrell objected
to the use of the label. '

3



No. 44135-7-11

During its case-in-chief, the State offered the testimony of four witnesses, including
Mudge and Detective Webb. Mudge testified that Luttrell hit Baldwin twice with the bottle and
that the bottle broke the second time. Mudge also testified that after the assault, Baldwin was not
responding to anything correctly, seemed dizzy, was swaying, and .was not able to say a complete
sentence without stopping. Luttrell did not object to the above testimony, and during cross-
examination she raised the possibility that intoxication could have caused Baldwin to appear
dizzy and sway. During redirect examinatioﬁ, Mudge testified that he had seen peopie drunk and
haci seen people “punch drunk” from being struck. RP (Aug. 20, 2012) at 82. Luttrell objected
to the foundation for ﬁese statements, but the trial court admitted Mudge’s testimony “[blased
on [his] training and experience.” RP (Aug. 20, 2012) at 83.

Detective Webb testified that three days after the assault, ABa.ldwin had bruising and
swelling on the right side of her face and appeared to be in pain. In contrast, Detective Webb
saw no apparent injuries or defensive’'wounds on Luttrell that day, despite Luttrell’s claim fhat
Baldwin had attacked her. Luttrell did not obj clct to this testirhgny.

Luttrell testified in her own defense, recounting her version of No{rember 6 and the prior
fight with Baldwin at the strip club. The State cross-examined Luttrell abouf inconsistencies
between her testimony and Mudge’s testimony. The court sustained objections to the following
questions:

| Q You heard the testimony of Mr. Mudge yesterday; did you not?

A I heard it. ,

Q And he described a situation incredibly different than what you just

described. [Objection]

Q h Mr. Mudge described in Exhibit 6 that you were positioned on the outside

of Ms. Baldwin, correct? '

I wasn’t,
You weren’t. But Mr. Mudge did say that; didn’t he?

Q>

4
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" [Objection]
RP (Aug. 21, 2012) at 141-42. The court sustained several othef objections during the State’s
cross-examination.

During closing argument, the trial court sustained Luttrell’s objections to some of the
prosecutor’s comments and statements. Luttrell objected to the State’s comment, “So she’s now
moved from a swinging, punching motion to a stabbing motion.” RP (Aug. 21, 2012) at 159.
The coﬁri implicitly sustained the ijectidn and admonished the jury to “recall what the facts
are.” RP (Aug. 21, 2012) at 159. Luttrell also objected to part of the State’s self-dgfense legél
argument, which the court sustained and then admonished the jury to disregard the argument.

Both the State and Luttrell proposed jury instructions, including self-defense instructions.
The court gave the following general self-defense instruction, jury instruction 17, based on 11
Washington Practice: Washington Pattern Jury Instructions: Criminal 17.02, at 253 (3d ed.
2008) (WPIC):

~

The person using the force may employ such force and means as a
reasonably prudent person would use under the same or similar conditions as they
appeared to the person, taking into consideration all of the facts and
circumstances known to the person at the time of the incident.

'CP at 53. In addition to jury instruction 17, the trial court also gave jury instruction 20, stating,
* It is lawful for a person who-is in a place where that person has a right to
be and who has reasonable grounds for believing that he is being attacked to stand
his ground and defend against such attack by the use of lawful force. The law
does not impose a duty to retreat. ‘
CP at 56. The court also gave jury instruction 18 on necessary force. Neither party objected to

any of the self-defense instructions.

The jury convicted Luttrell as charged and she no'w appeals the conviction.
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ANALYSIS
I. Jury INSTRUCTIst

Luttrell argues that the trial court failed to properly instruct the jury on the law of self-
defense when it omitted the phrase “and prior to” from the fourth paragraph of WPIC 17.02
because the correct legal standard was not “‘manifestly apparent’” to the average juror. Br. of
Appellant at 11. (quoting State v. McCreven, 170 Wn. App. 444, 462, 284 P.3d 793 (2012),
review denied, 176 Wn.2d 1015 (2013)). We disagree. h

A. STANDARD OF REVIEW AND RULES OF LAW

We review a jury instruction challenge de novo and evaluate the jury instruction “in the |
context of the instructions as a whole.” State v Benn; 120 Wn.2d 631, 654-55, 845 P.2d 289,
cert, denied, 510 U.S. 944 (1993). Jury instructions are sufﬁcienfc when they allow the parties to
argue their theories of the case, they are not misleading, and they properly inform fhe jury of the
applicable law when read as a whole. McCreven, 170 Wn. App. at 462. Jury instructions on |
self-defense must do more than adequately convey the law; they must make the “‘relevant legal
standard manifestly apparent’ to the average juror. McCreven, 170 Wn. App..at 462 (quoting
State v. ‘LeFaber, 128 Wn.2d 896,A 900, 913 P’Zd, 369 (1996), abrogated on other grounds by
State v. O’Hdra, 167 Wn.2d 91, 217 P.3d 756 (2009)). A jury instruction thét misstates the law |
on self-defense is.an érror of constitutional magnitude that an appellant can raise for the first
timé on appeal. RAP 2.5(a)(3); State v. Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009). .

B. ANALYSIS

Luttrell cites to McCreven to support her assertion that the trial court’s self-defense
in.struction did not make the legal standard “‘manifestly apparent™ to the jury. Br. of Appellant
at 10 (quoting McCréven, 170 Wn. App. at 462). But McCreven is di.stinguishable. In
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McCreven, we held that self-defense jury instructions that heightened the level of injury feared
by the defendant from “injury” to “great personal injury” and lowered the State’s burden to
disprove the defense misstated the legal standard of self-defense. 170 Wn. App. at 461, 466-67.

Here, unlike McCreven, the trial court did not increase the level of fear of injury Luttrell
must have had to invoke self-defense or otherwise misstate the law of self-defense, and did not
lower the burden of proof on‘ the State. Instead the general self—défense instruction here -
eliminated the optional phrase “and prior to” in the last sentence of the pattern instruction’s
fourth paragraph: “The person [using] [or] [offering to use] the force may employ such force
and means as a reasonably prudent person would use under the same or similar conditions as
they appeared to the person, taking into consideration all of the facts and circumstances known to
the person at the time of [and prior to] the incident.” WPIC 17.02. The failure to include this
lapguage did not prohibit or detef the jury from considering the prior assault in determining .
whether Luttrell was acting in self-defense. While it omitted “and prior to” from the pattern
instruction, the trial court explicitly instrubted the jury that it was to consider “all of the facts and
circumstances known to the person at the timé of the incident.” CP at 53 (emphasis added). In
addition, this instruction still required the State to dispfove self-defense beyond a reasonable
doubt.

When read as a whole, the trial court’s jury instruction correctly stated the iaw, did not
restrict Luttrell’s ability to argue her theory of the case, and made it"‘manifestly apparent” that
the jury could consider the prior assault in their deliberations. We presume that juries follow all
the instructions given unless there is affirmative evidence that a jury disregarded a trial court’s
instructions. State v. Brunson, 128 Wn.2d 98, 109-10, 905 P.2d 346 (19?5) (citing State v. Lord, '
117 Wn.2d 829, 861, 822 P.2d 177 (1991), cert. denied, 506 U.S. 856 (1992)). There is no
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affirmative evidence that the jury disregarded the court’s instructions. Accordingly, we hold that
the trial court’s instructions on self-defense were a proper statement of the law and that the legal
standard of self-defense was manifestly apparent to the jury.
II. JUROR FITNESS

Next, Luttrell argues that the trial court denied her due process when it failed to conduct a
hearing hafter a juror notified the court that she heard information about Luttrell outside of the
courtroom. Specifically, she argues that the trial court (1) should have conducted a hearing to-
determine whether the juror was fit to serve and (2) should have questiAoned the jmor to
determine whether thé information she heard outside the courtroom would influence her
decision. We conclude that the ﬁial 6ouft did not abuse its discretion when it retained the juror
without questioning her.

A. STANDARD OF REVIEW AND RULES OF LAW

We review .a tfial court’s decision to hold a hearing or excuse a juror for abuse of
discretion. State v.-Jorden, 103 Wn. App. 221, '226; 11 P.3d 866 (2000), review denied, 143
Wn.2d 1015 (2001). We w111 not impose a maﬁdatory format for establishing such a record and
we defer to the ﬁ*ial court’s discretion to hear and resblve the issﬁe in a way that avoids tainting
the juror a;xd creating prejudice against either party. Jorden, 103 Wn. App. at 229.

It is the dqty of the trial court to dismiss any juror who, in the court’s opinion, is.unﬁt as
a juror as a result of bias, prejudicé, indifference, inattention, or any physical or mentai defect
that would interfere with “proper and efficient jury service.” RCW 2.36.110. RCW 2.36.110
and CrR 6.5 place a continuing obligation on the trial court to excuse any juror who is unfit and
unable to perform the; duties of a juror. Jorden, 103 Wn. App. at 227. But neither RCW
2.36.110 nor CrR 6.5 feqxiires the trial court to conduct a hearing. See CrR 6.5; Jorden, 103 Wn.

8
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App. at 227. A trial court does not abuse its discretion by retaining a jmor when the court’s
reasoning is grounded on a tenable basis aﬁd there is no evidence iﬁ the record of juror
misconduct. State v. Morfin, 171 Wn. App. 1, 12, 287 P.3d 600 (2012), review denied, 176
Wn.2d 1025 (2013).

| B. ANALYSIS |

Luttrell relies on State v. Elmore, 155 Wn.2d 758, 123 P.3d 7é (2005), to support her
contention that the trial court should hayc conducted aihearing. Elmore requires t'hat when faced
;Nith questions of juror fitness, the trial court must (1) try to resolve any issue by reinstmcting the
jury; and if reinstruction is not effective, (2) conduct a “limited” inquiry that is narrowly focused
on “the conduct of the jurors and the process of deliverations.” 155 Wn.2d at 774. But the
Elmore rule applies when the triél court is dismissing a juror. 155 Wn.2d at 767. Here, the juror
was retained without anybody questioning her.

Instead, we turn to Morfin from Division Three of this court, which dealt with the trial
court retaining a juror after a complaint that the juror refused to deliberate. The trial court
determined that the juror was still fit to serve and declined to inter‘viewthe jurér. Morfin, 171
Wn. App. at 12. Division Three refused to impose a duty to conduct a hearing or interview of a
juror when a trial court retains a jﬁror and limited the second prong of Elmore to those cases -
which involve dismissal of a juror. Morfin, 171 Wn. App. at -1 1-12. Division Three held that the
trial court did not abuse its discretion when it retained the juror, that it grounded its reasoning on
a tenable basis, that it had instructed the jury on its duty to deliberate, and that there was no
evidence in the record that the juror was unfit to continue serving on the jury. Morfin, 171 Wn.

“App. at 12,
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Here, the trial court determined that the juror’s exposure to the “issue about strippers” did
not make that juror unfit to serve. RP (Aug. 20, 2012) at 8. There was no extensive questioning
- or investigation on the record. In'its concluding instructions, the trial court instructed the jury

that

[i]t is your duty to decide the facts in the case based upon the evidence
presented to you during this trial. . . .

;f'h'e. evidence that you are to consider during your deliberations consists of
the testimony that you have heard from the witnesses, stipulations and the exhibits
“that I have admitted during the trial. If evidence was not admitted or stricken

from the record, then you are not to consider it in reaching your verdict.

CP at 34. There was no evidence in the trial record that the juror engaged in misconduct or was
unfit to serve because of bias.

Because this issue does not involve juror dismissal, the trial court was not required to
conduct an extensive investigation into the jurc;r’s fitness to serve. There is no evidence that the
trial court’s admonishments and instructions failed to remedy any potential issue—thus, a
hearing was not required. Accordingly, we hold that the trial court did not abuse its discretion
when it declined to hold a hearing to investigate the juror’s fitness to serve on the jury.

Next, Luttrell argues that case law requires the trial court to question the juror to
determine whether the extrinsic information about “strippers” influenced their verdict. We
conclude that the information about strippers thaf the juror overheard was ’not. extrinsic
information because witnesses testified at trial that both Luttrell and Baldwin worked at a strip
club and,‘ therefore, the trial court did not abusp its discretion when it declined to question the
juror in these circumstances. |

Extrinsic evidence is defined as information that is outside all the evidence admitted at
trial, either orally or by document. Richards v. Overlake Hosp. Med. Ctr., 59 Wn. App. 266,
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270, 796 P.2d 737 (1990), review denied, 116 Wn.2d 10.14 (1991). There is no presumption of
prejudice when extrinsic evidence is factually developed at trial. United States-v. Hall, 85 F.3d
367, 371 (8th Cir. 1996) (citing United States v. Cheyenne, 855 F.2d 566, 568 (8th Cir. 1988)).

‘In asserting self-defense, Luttrell disclosed the “issue about strippers” during trial -
because‘the prior assault occurred at the strip club which employed both Luttrell and Baldwin as
exotic dancers. The parties extensively developed the “issue about strippers™ at trial; therefore, it
was not extrinsic evidence and this eliminates any presumption of prejudice the evidence may
have had.

Because the “issue about strippers” was not extrinsic evidence and because the trial court
properly acted to avoid any potential prejudice any questioning might cause, we hold that the
trial court did not abuse its discretion when it retained the juror without questioning.

III. OPINION TESTIMONY AND USE OF THE TERM “VICTIM”

Luttrell argues (1) that Mudge provided ir;iproper expert opinion testimony about the
source of Baldwin’s dizziness and stumbling; (2) that by his descriptions of their injuries,
Detective Webb provided improper opinion testimony about which of the women were attacked;
and (3) that the State’s witnesses commented on Luttrell’s guilt by referring to Baldwin as “the
victim.” We conclude that Mudge’s testimony was proper lay opinion testimony. ‘We further
conclude that Webb.’s testimony dici not result in manifest constitutionai error, and having failed
to object, Luttrell cannot obtain review of Webb’s testimony for the first time on appeal. Finally, .
while the references to deﬁn as “the viétim” violated the trial court’s order, Luttrell cannot
show that the term’s use materially affected the vtrial’s outcome here. We reject Luttrell’s claims

as to improper testimony.
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A. STANDARD OF REVIEW AND RULES OF LAW |

“The trial court has wide discretion fo determine the admissibility of evidence, and the
trial court’s decisioﬁ whether to admit or exclud.e evidence will not be reversed on appeal unless
the appellant can establish that the trial court abused its discretion.” State v. Demery, 144 Wn.2d
753, 758, 30°P.3d 1278 (2001). Furthermore, we generally do not consider issues for the first
time on appeal unleés the alleged error is a “manifest error affecting a constitutional right.” RAP
2.5(a)(3); State v. McFarland, 127 Wn.2d 322, 332-53, 899 P.2d 1251 (1995). Not all
constitutional errors are reviewable under RAP 2.5(a)(3), c;nly those that are mé:ﬁfest
constitutional errors. State v. Kirkman, 159 Wn.2d 918, 935, 155 P.3d 125 (2007). “Manifest”
requires that the defendant show actual prejudice. Kirkman, 159 Wp.2d at 935; McFarland, 127
Wn.2d at 333. To determine whether an error is manifest, we preview the merits of the claimed
-error to determine whether the argument will succeed. State v. Walsh, 143 Wn.2d 1, 8,17 P.3d
591 (2001).

No witness may testify, directly or indirectly, to the guilt of the defendant. State v. Black,
. 109 Wn.2d 336, 348, 745 P.2d 12 t1987). Testimony that does not directly comment on the
defendant’s guilt or veracity, helﬁs the jury, and is based on inferences from the evidence is not
irnprbper opinion testimony. State v. Johnson, 152 Wn. App. 924, 930-31, 219 P.3d 958 (2.0‘09).

Impermissible opinion testimony regarding the defendant’s guilt may be reversible error |
because such evidence violates the defendapt’s constitutional right to a jury trial, which includes
the independent determination of the facts by the jury. Kirkman, 159 Wn.2d at 927. But a lay
witness may testify to opinions or inferenées that are based upon rational perceptiqns, that help
the jury understand the witness’s testimony, and that are not based upon scientific or specialized
knowledge. ER 701. To determine whether lay opinion testimony is permissible, we consider

12
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the circumstances of the case and “‘(1) the type of witness involved, (2) the specific nature of the
testimony, (3)' the nature of the charges, (4) the type of defense, and (5) the other evidence befére '
. the trier of fact.”” Démery, 144 Wn.2d at 759 (internal quotation marks omitted) (quoting City of
Seattle v. I-featley, 70 Wn. App. 573, 579, 854 P.2d 658 (1993), review denied, 123 Wn.2d 1011
(1994)), |
B. MUDGE’S TESTIMONY
Luttrell first argues that Mudge’s tcstimony about Baldwin’s dizziness was' improper .

expert opinion that violated Luttrell’s right to trial by a jury and her 4due process right to a fair
. trial. Wé conclude that Mudge’s testimony was permissible lay opinion testimony and that the
trial court did not abuse its discretion by admitting Mudge’s testimony.

| Mudge testified that after another bar patron alerted him to the confrontation outside -
between Luttrell and Baldwin, he saw Luttrell and Baldwin “face-to-face” arguing. RP (Aug. 20,
2012) at 69. He testified that he sa§v Baldwin push Luttrell and saw Luttrell hit Baldwin with the ‘ '
almost-full beer bottle. - Mudge attempted to separate the women, and Luttrell hit Baldwin a
second time, breaking the bottle. After Baldwin was hit with tﬁe bottle, Mudge described -
Baldwin as “shaky” and “dizzy” and although she never appeared to lose consciousness, she
seemed “affected by the head.” RP (Aug. 20, 2012) a"c 72. Baldwin was swaying, 'had a hard
~ time completing sentences, and appeared to be in'shock. On cross-examinatién, Luttrell asked
Mudge if alcohol consumption could cause a person to sway and appear dizzy, and Mudge
responded that it. could. But on redirect examination, Mudge testified that he was well
accustomed to seeing people drunk and seeing people physically struck, and understood the
difference. Mudge’s training and experience as a bouncer led him to believe that Baldwin was
“punch drunk.” RP (Aug. 20, 2012) at 82.

13
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Lay witnesses may testify to opinions or inferencés that are “V(a)lrationally based on the
perception of the witness, (b) helpful to a clear understanding of the Witness’ testimony or the
determination of a fact in issue, and (c) not based on scientific, technical, or other specialized
knowledge within the scope of rﬁle 702.” ER 701. For example, a laj' witness may draw on his
or her own observations to express an opiniop on another person’s intoxication. Heatley, 70 Wn.
App. at 580. - A lay witness may also draw on his practical experience or familiarity with a
particular subject. See State v. Ortiz, 119 Wn.2d 294, 308-09, 831 P.2d 1060 (1992) (tracker’s |
lay opinion testimony permiésible based on training énd experience as a tracker); State v.
Hernandez, 85 Wn. App. 672, 676, 935 P.2d 623 (1997) (lay opinion admissible as |
| circumstantial evidence of identity of a drug).

Applying the Demery fact'qrs here shows that Mudée’s statements were ekactly the sort
of lay opinion testimony that ER 701 is intended to aliow. First, Mudge was a lay witness.
Second, while he drew on his practical experience as a bouncer, he p.ersonally saw Baldwin
immediately after she was struck with the bottle, and derived his -opinion that Baldwin was
“punch drunk” from.these personal observations. RP (Aﬁg. 20, 2012) at 82. Third, Luttrell was
charged with se;:ond and third degree assault, and Mudge provided an eye-witness account of the
fight, testifying that he saw Luttrell strike Baldwin with the beer bottle and that Baldwin was
affected after being hit. Fourth, Luttrell argued that she had struck Baldwin in self-defense, and
Mudge’s testimony helped the jury to determine whether Luttrell used reasonable force agajnst
Baldwin. Finally, the other evidence before the jury—the remainder of Mﬁdge’s testimony, the |
testimonies of Detective Webb, Officer Maini, and Baldwin,’and the photographs of Baldwin
after the attack—gave the jury ample basis to independently assess Mudge’s ophﬁon and reach
its own' conclusions as to Luttrell’s guilt. It is also significant that the defense attorney, by
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raising the possibility that Baldwin may have been intoxicated, opened the door to Mudge’s
redirect testimony of other reasons that Baldwin might have been dizzy and swaying.

Ultimately, while Mudge’s opinion that being 'struck by the beer bottle caused Baldwin’s
dizziness supports a guilty fmding, Mudge’s testimony did not impinge on the province of the
jury and was not improper. Mudge never made an explicit or near-explicit comment on
Luttrell’s guilt or w_hether he believed Baldwin. Luttrell cannot show that the trial court abused |
its discretion by admitting Mudge’s testimony, and we reject her claim.

C. DETECTIVE WEBB’S TESTIMQNY

Luttrell argues that Deteétive Wébb gave improper opinjon testimony in violation of her
right to a trial by jury and to a fair trial when he testified that Baldwin appeared to have injuries
while Luttrell did not. We conclude that Detective Webb’s testimony was not improper opinion
testimony and that Luttrell cannof show manifest constitutional error to merit‘review.

Opinion testimony by a law enforcement officer may be especially prejudicial because
the officer’s testimony carries a “special aura of réliabil‘ity,” Kirkman, 159 Wn.2d at. 928, but it is
not impropér Awhen a law enforcement officer testiﬁeé to protocol used during an investigation.
Kirkman, 159 Wn.2d at 930-31. In Kirkman, our Supreme Court held that a detective’s
' testimony as to the interview protocol he employed, and how he used the interview protocol, was
not improper opinion testimony. 159 Wn.2d at 93‘1. Such testimony does not carry a “special
aura of reliability.” Kir;kman, 159 Wn.2d at 931. |

Detective Webb testified that when he interviewed Baldwin, she had bruises and
appeared to be in pain. In contrast, he testified that when he interviewed Luttrell, shé had no
apparent injuries or defensive wounds. Detective Webb did not éomrﬁeht on the credibility of
Baldwin or Luttrell, and never stated or implied that he believed Luttrell to have assaulted
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Baldwin. The credibility and truthfulness of Baldwin and Luttrell remained a matter for the jury
to determine. | | |

Thus, Detective Webb’s testimony was not improper opinion testimony. Again, Luttrell .
failed to object to Detective Webb’s testimony and cannot show that the testimony was improper
or prejudicial. Accordingly, Luttrell fails to show that Detective Webb’s testimony constituted
manifest constitutional error to meﬁt review.

D. USE oF THE TERM “THE VICTIM”

Luttrell argues that the prosecutor and the State’s witnesses improperly commented on
Luttrell’s guilt when they referred to Baldwin as “the victim” during testimony. We conclude
that although the reference to Baldwin as “the victim” violated thé trial court’s order, it was
harmless error. |

When an error is not of constitutional magnitude, it is harrniess unless there is a
reasonable probability that the error materially affected the outcome of the trial. State v. Tharp,
96 Wn.2d 591, 599, 637 P.2d 961 (1981); accord State v. Halstien, 122 Wn.2d 109, 127, 857
P.2d 270 (1993). The imprc;per admission of evidence constitutes harmless error if the evidence
is of minor significance in reference to the overall, overwhelming evidence as a whole. See State
v. Thomas, 150 Wn.2d 821, 871, 83 P.3d 970 (2004); State v. Bourgeois, 133 Wn.2d 389, 403,
945 P.2d 1120 (1997).

First, we note that the trial court here granted Luttrell’s motion in limine to prohibit .
witnesses from referring to Luttrell as “the victim.” Therefore, any violation of this order was
improper. Luttrell asserts that the repeated use of “the victim” when referring to Baldwin was an

improper comment on her guilt and therefore prejudicial.
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In State v. Albino, 130 Conn. App. 745, 760, 24 A.3d 602 (2011), the Connecticut Court
of Appeais held that when the defendant asserts a self-defense claim, it is.an improper comment
on guilt when a prosecutor uses a term like “victim.” There, the proéecutor used the term
“victim” 27 times throughout the trial and used “victim” in conjunction with “murder” and
“murder weapon.” Albino, 130 Conn. App. at 766. Nohetheless, the court held that while the
prosecutor’s use of “the victim” was improper, the error was harmless. Albino, 130 Conn. App.
at 778. Here, the four references to Baldwin as “the victim” over two days were sporadic. When
the term was used, it was used by Detective Webb to describé his investigation steps and by
State’s counsel (1) when asking Qfﬁcer Maini about his investigation steps and (2) a general ‘
reference to victims Officer Maini has observed during his employment as a law.enforcément'
officer. .

This case is more similar to State v. Rodriguez, 107 Conn. App. 685, 946 A.2d 294,
certification denied, 288 Conn. 904 (2008), discu;sed by Albino. 130 Conn. App. at 761-62.
There, the prosecution sporadically referred to the complaining witness as “the victim” while
questioning two of its witnesses. Rodriguez, 107 Conn. App. at 701-02. The court theré held
that the sporadic use, combincci with evidentiary basis for the jury to find that the complaining
witness was a victim, did not prejudice the defendant. Rodriguez, 107 Conn. App. at 701-03.

As in Rodriguez, there was ample evidentiary basis for the couﬁ to find that Baldwin was
a victim. . First, Mudge testified that he witnessed the assault and saw Luttrell strike Baldwin
twice with the beer bottle. Second, although Baldwin shoved Luttrell first, there was no
evidence that Baldwin continued to attack Luttrell or that Baldwin had a weapon or anything that
she could use as a weapon against Luttrell. Third, all of the witnesses testified about Baldwin’s
injuriés, and the State admitted photographic evidence éf the injuries. Finally_, Luttrell herself
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admitted to confronting Baldwin on November 6 and swinging a beer bottle at Baldwip after
Baldwin shoved her, |

'In addition to the evidence presénted at trial, the trial court likely cured any potential
harm in its instructions to the jury to disregard any remarks, stateménté, and arguments made by
the attorneys because they were not evidence. And we presume that jurors follow instructions.
Brunson, 128 Wn.2d at 109. . |

The fouf references to Baldwin here as “fh_e victim” violated the trial court’s order and,
thus, were improper; but any error waé harmless because there was substantial evidence that
Luttre;ll did not act in self-defense. In light of the entire record, the use of the term “the victim”
by the prosecutor and the State’s witnesses did not materially affect the trial outcome.
Accordingly we hold that the four references to “the victim” in violation ‘of the court’s order
were harmless error.

IV. PROSECUTORIAL MISCONDUCT

Luttrell argues that the prosecutor committed prosecutorial misconduct during testimony
and closingAarguments and that the cumulative effect of the misconduct prejudiced her. While
there may havevbeen instances of misconduct during testimony and closing argument, we hold
that Luttrell fails to demonstrate cumulative error or that any alleged error had a substantial
likelihood: of affecting the verdict.

A. STANDARDS OF REVIEW AND RULES OF LAW

To prevail on her claim of prosecutorial misconduct, Luttrell must establish that the |
prosecutor’s conduct was both improper and prejudicial. State v. Gregory, 158 Wn.2d 759, 809,
147 P.3d 1201 (2006). If Luttrell éan establish that the conduct was improper, we review the
conduct for prejudice under one of two different standards. State v. Emery, 174 Wn.2d 741, 760-
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| 61, 278 P.3d 653 (2012). Where a defendant timely objects to the alleged instances of
misconduct, tl"le defendant must show that the prosecutor’s rrﬁsconduct ﬁad a substantial
likelihood of affecting the jury’s verdict. Emery, 174 Wn.2d at 760. Where a defeﬁdant fails to
object to alleged misconduct, the defendant waives the error unless he or she can show that the
.miscond_uct was so flagrant and ill intentioned that no instruction could cure the prejudice and
that the prejudice had a “‘subétantial likelihood of affecting the jury verdict.’” Emery, 174
Wn.2d at 761 (quoting State v. Thorgérson, 172 Wn.2d 438, 455, 258 P.3d 43 (2011)). We
review alleged improper statements in the contéxf of the entire argument, the issues in the case, -
and evidence presénted at trial. Gregory, 158 Wn.2d at 810.
B. ANALYSIS
1. COMMENT ON WITNESS CREDIBILITY
First, '-Luttrell asserts that ‘the prosecutor committed misconduct by asking Luttrell to
affirm Mudge’s testimony. Even if it was improper for the prosecutor to ask Luttrell to affirm
Mudge’s earlier testimony, we hold-that the misconduct did not have a sﬁbstantial likelihood of
affecting the jury’s verdict.
Itis prosecutqrial misconduct to ask one witness if another witness is lying, and askinga
- defendant to comment on the credibility of another witness is prejudicial. State v. Ramos, 164
Wn. App. 327, 334, 263 P.3d 1268 (2011). But it is not misconduét for a prosecutor to ask a
witness if another witness is mistaken. Ramos, 164 Wn. App. at 334.

Here, the prosecutor did not ask Luttrell if Mudge was mistaken or probe into the |
differeﬁces between Luttrell’s and Mudge’s testimony. Instead, he asked her to affirm Mudge’s
testimony, which seer'ns to straddle the line of .impropriety by asking the defendant to comment
on Mudge’s credibility.
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The prosecutor told Luttrell, “And he described a situation incredibly different than what
you just described.” RP (Aug. 21, 2012) at 141-42. After the trial court sustained the defense’s
objection, the prosecutor then asked Luttrell, “But Mr. Mudge did say that; didn’t he?” RP (Aug.
21, 2012) at 142. Defense counsel objected before she could respond. The jury never heard
Luttrell’s affirmation of or comménté_ on Mudge’s testimony. Additionally, the trial court
precluded the prosecution from following that line of questioning and instructed the jury to
consider only the evidence they saw and heard at trial.

As a result, Luttrell was not prejudiced because (1) counsel timely objected before
Luttrell gave any response to the prosecution’s questions regarding Mudge’s testimony, (2) the
jury did not hear or consider any potentiaily prejudicial testimony, and (3) the trial court
‘sustained Luttrell’s objections, disallowing the prosecution to pursue any questioningAabout
Mudge’s testimony. Accordingly, we hold that while the prosecutor may have asked Luttrell to
comment on Mudge’s testimony, Luttrell fails to show that any misconduct by the prosecutor
prejudiced her or had a substantial likelihood of affecting the \}erdict.

2. ARGUING FACTS NOT IN EVIDENCE

Luttrell next argues that the prosecutor committed misconduct by arguing facts not in
evidence during closing argument when he stated that Lutﬁ*ell “moved from a swinging,
punching motion to a stabbing motion,” and that the remarks were designed to rﬁake Luttrell
appear more violent. RP (Aug. 21, 2012) at 159. We hold that even if it was'improper for the
prosecutor to argue that Luttrell made a “stabbing” motion with the beer bottle, the remarks did
not have a substantial likelihood of affecting tﬁe verdict,

In light of the strong evidence presented that (1) Mudgé saw Lﬁttrell hit Baldwin with the
beer bottle; (2) there was no evidence Baldwin had a weal.)on; and (3) Mudge was cut sometime

20



_No. 44135-7-11

while he was removing Baldwiﬁ from the assault, the brief reference to the “stabbing motion,”
the obje;:tion_ to which was sustained by the judge, did not have a substantial likelihood of
affecting the verdict. After defense’s objection, the court admonished and instruc.ted the jury that
the arguments and reinarks of the attorneys were not evidence and that they could not consider
them in their deliberations. We presume that the jury followed the instructions. Brunson, 128
- Wn.2d at 109. We hold that even assﬁming the remarks were improper, they did not have a
substantial likelihood of affecting the jury verdict.
3. SELF-DEFENSE ARGUMENTS
Luttrell asserts that the prosecutor (1) misstated the iaw of self-defense during plosing
argument when he argued that Luttrell could haveﬁleft the bar to avoid the fight, and (2) shifted
the burden of proof during rebuttal argument when he argued that Luttrc;ll had to usé necessary
force to clairh self-defense. We conclﬁde that (1) any error regarding Luttrell’s ability to retreat
was cured by the “no duty to retreat” instruction, and (2) the prosecutor’s' rebuttal statemer_lté
~about necessary force were reasonable inferences from the evidence. Accordingly, we hold that
the proseéutbr’s argument was not improper. |
A prosecutor must confine his argument to the law sta’_céd in the trial court’s ihstructions,
| and when the prosecutor mischaracterizes the law, reversal is required if there is a substantial
likelihood that the misstatement affected the jury verdict and denied_ the defendant a fair ﬁid.
' Staie v. Gotcher, 52 Wn. App. 350, 355, 759 P.2d 1216 (1988); State v. Estill, 80 Wn.2d 196,
199,‘492 P.2d 1037 (1972). Once the defendant produces some evidence of self-defense, the
burden of proof is o;i the State to disprove self-defense. State v. Walden, 131 Wn.2d 469, 473,

932 P.2d 1237 (1997). A defendant is entitled to a “no duty to retreat” instruction when the
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evidence indicates that flight was a reasonable altemaﬁve. State v. Williams, 81 Wn, -App. 738,
742, 916 P.2d 445 (1996).
The trial court instructed the jury that
[i]t is lawful for a person who is in a place where that person has a right to
be and who has reasonable grounds for believing that he is being attacked to stand
his ground. and defend against such attack by the use of lawful force. The law .
does not impose a duty to retreat.
CP at 56. The trial court also instructed the jury on necessary force, stating,
| Necessary means that, under the circumstances as they reasonably
appeared to the actor at the time, (1) no reasonably effective alternative to the use
of force appeared to exist and (2) the amount of force used was reasonable to
effect the lawful purpose intended.
CP at 54.
Luttrell did not object to either instance of misconduct she alleges here; therefore, she
waived the error unless she can prove that the misconduct We.s so flagrant and ill intentioned that
-no instruction could cure the prejudice and that the prejudice had a “‘substéntial likelihood of
affecting the jury verdict.”” State v. Lindsay, 171 Wn. App. 808, 836-37, 288 P.3d 641 (2012)
(internal quotation marks omitted) (quoting In re Pers. Restraint of Glassmann, 175 Wn.2d 696,
704, 286 P.3d 673 (2012)), rev'd on other grounds, 180 Wn.2d 423, 326 P.3d 125 (2014). First,
during closing argument, the prosecutor argued that it was a reasonable alternative for Luttrell to
leave the conflict instead of remaining and that she could not have felt she was in danger because
it was “[t]hree girls against one girl.” RP (Aug. 21, 2012) at 166. Assuming without deciding
that the prosecutor’s argument improperly implied Luttrell was under a dqty to retreat, the error
was harmless. The court instructed the jury that Luttrell had no du;cy to retreat. The purpose of |
the “no duty to retreat” instruction is to prevent a jury from “erroneously conclud[ing] that

[defendants] used more force than was necessary because they did not use the obvious and
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reasonably-effective alternative of retreat.” Williams, 81 Wn. App. at 744. That is, the “no duty
to retreat” instruction is tailored to curing the exact error Luttrell complains of. Not only was the
misconduct not so flagrant and ill intentioned that an instruction would not have cured it, but the
proper curative instruction was given. This court presumes that the jury followed its instructions.
State v. Grisby, 97 Wn.2d 493, 499, 647 P.2d 6 (1982), cert. denied, 459 U.S. 1211'(1983).
Accordingly, Luttrell fails to meet her burden and she waived any error concerning the duty to
retreat.

Next, in rebuttal argument, the prosecutor stated, “[Luttrell o]nly gets to claim self-
defense if the force is not more fh_a.n is necessa_ry.” RP (Aug. 21, 2012) at 184. Earlier in his
initial closing remarks, the prosecutor correctly argued that instruction 18, the definition of
“necessary,” required that there appeared to Luttrell to be no “reasonably effective alternative” to
striking Baldwin. RP (Aug. 21, 2012) at 165; CP at 54. It was the State’s theory of the case that
the assault was not self-defense because Luttrell used more force than necessary to repel the
perceived danger when she repeatedly struck Baldwin with the bottle and that because she used -
mor.e force than was necessary, she could not assert self-defense. Accordingly, we hold that the
prosecutor’s remarks wgré not improper because the State is giveﬂ wide latitude to argue
reas.onable inferences from the evidence and the law. |

4. CUMULATIVE ERROR

Luttrell asserts that the cumulative nature of the prosecutor’s misconduct denied her a fair
trial and requires reversal of the verdict. We disagree.

Under the cumulative error doctrine, we may reverse a conviction when the combined
effect of errors during trial denied Luttrell her right to a fair trial even if each error standing -
alone would be harmless. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000). But
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cumulative error does not apply where the errors are few and have little to no effect on the.
outcome of the trial. Greiff; 141 Wn.2d at 929.

While there weré two instances of possible prosecutorial misconduct—when the
prosecutor asked Luttrell to coﬁnnent on Mudge’s testimony and when he inserted the “stabbing”
remarks during closing argument—together they did not prejudice Luttrell because counsel made
timely objections, and the trial court gave cﬁrativ_e admonishments or instructions. Because the
possible errors were few and Luttrell cannot derﬁonstrate that the misconduct had an effect on
the outcome of the tﬁal, we hold that there was no cumulative error and that Luttrell received a
fair trial.

V. INEFFECTIVE ASSISTANCE OF COUNSEL

Luttrell argues that her counsel was ineffective whén he failed to object to improper
opinion testimony and all instances of proéecutorial misconduct, and when he failed to propose
proper instruptions and to object to improper self-defense instructions. Again, we disagree.

To prevail on an ineffective assistance of counsel claim, a defendant must show both
deficient performance and resulting prejudice; failure to show either prong defeats this claim.
State v. McNeal, 145 Wn.2d 352, 362, 37 P.3d 280 (2002). Counsel’s performance is deficient
when it falls below an objective standard of reasonableness. State v. Stenson, 132 Wn.2d 668,
705, 940 P.2d 1239 (1997), cert. denied, 523 U.S. 1008 (1998). Matters that go to trial stratc.:gy-
or tactics do not constitute deficient performance. State v. Hendrickson, 129 Wn.2d 61, 77-78,
917 P.2d 563 (1996). .Prejudice occurs when, but for the deficient performance of counsel, there
is a reasonable probability that the outcome of the trial would have been different. Hendrickson,
129 Wn.2d at 78. There is a strong presumption that counsel’s performance was effective.
Strickland v. Washington, 466 U.S. 668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
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Here, defense counsel vigorously defended Luttrell, cross-examining witnesses and
objecting at several points during testimony, not least of which was an objection to the State.
asking Luttrell to comment on credibility of anpther witness. There was no need for defense
counsel to object to or propoée alternate jury instructions because the jury irllstructions were
proper. Finally, we cannot sayl that the decision to object §r not to object was not a tactical
decision. We do not review tactical decisions for ineffective assistance claims. Strickland, 466
U.S. at 689; Hendrickson, 129 Wn.2d at 77-78. Even if defense counsel’s actions were not
tactical, Luttrell has not proven that but for her counsel’s performancé, the jury verdict would
have been different. Accordingly, we hold that Luttrell received effective assistance of counsel.

We affirm. |

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed .for public record in accordance with RCW

2.06.040, it is so ordered.

We concur:

Dt -

“WIDRSWICK, J. U

MELNICK, J. J
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