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L INTRODUCTION 

Dallas Barnes appeals from a jury verdict rejecting his race 

discrimination and retaliation claims against Washington State University. 

He claims the trial court erred in evidentiary rulings and failed to act 

impartially, because it refused his special verdict form detailing eight sub-

categories of general damages. Dr. Barnes asks this Court to substitute its 

judgment on those evidentiary rulings for that of the trial court. 

The trial court has broad discretion in ruling on the admission of 

evidence. Its rulings were based on sound reasoning grounded in the facts 

and the law. The trial court's rejection of Dr. Barnes' special verdict fonn 

was proper as a matter of law, but if the court erred, that error was 

harmless. The jury returned a verdict for the University on both claims. 

II. COUNTERSTATEMENT OF ISSUES PERTAINING TO 
ASSIGNMENTS OF ERROR 

A. Did the trial court abuse its discretion by excluding the opinion of 

Dr. Barnes' expert, stating that the University retaliated against Dr. Barnes 

because he advocated for "students and faculty and administrators of 

color"? (Assignment of Error A). 

B. Did the trial court abuse its discretion in excluding the opinion of 

Dr. Barnes' expert, stating that institutional racism exists at the University 

based on a 2005 Human Rights Commission report regarding a complaint 



of racial harassment on the Pulhnan campus? (Assigrnnents of Error A, L 

and M). 

C. Did the trial court abuse its discretion in refusing to admit two 

letters about Dr. Barnes' positive qualities which were previously 

excluded by the trial court and were reoffered by Dr. Barnes based on the 

University's opening statement? (Assignments of Error B, C, D and E). 

D. Did the trial court abuse its discretion in excluding racial 

comments about Dr. Barnes and others made by one of Dr. Barnes' 

supervisors outside his presence, where Dr. Barnes neither experienced a 

racially hostile work environment nor alleged a hostile work environment 

claim? (Assignments of Error D, F, G and H). 

E. Did the trial court abuse its discretion by redacting the monetary 

sum of a settlement agreement between Dr. Barnes and the University, 

which resolved his 1994 race discrimination lawsuit, where the agreement 

was admitted into evidence to explain Dr. Barnes' transfer from the 

Pullman campus to the Tri-Cities campus? (Assignments of Error I and J). 

F. Did the trial court abuse its discretion in precluding Dr. Barnes 

from testifying that an Assistant Attorney General told him to stop 

advising students to sue the University? (Assignment of Error K). 
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G. Should the jury's verdict be affirmed where Dr. Barnes failed to 

establish that any of the trial court's evidentiary rulings prejudiced the 

outcome of the case? 

TIl. COUNTERSTATEMENT OF THE CASE 

A. Nature Of The Case 

Dr. Barnes alleges race discrimination and retaliation. CP at 641-

43. He claims the University discriminated against him because in 2005, 

it evaluated him as an administrative/professional and not as a faculty 

member and, in 2007, failed to appoint him as the Director of Student 

Affairs. CP at 528-39, 854. Dr. Barnes also claims the University 

retaliated against him because of his 1994 race-discrimination lawsuit 

against the University and because he has assisted people on the Tri-Cities 

campus "in clarifying any claims that they may have in the areas of 

discrimination, gender, race, whatever it may be .. . . " CP at 457,854-56. 

The jury returned a verdict for the University. CP at 13-14. 

B. Facts 

1. Employment At The Pullman Campus 

Dr. Barnes began his employment with the University in 1969, at the 

Pullman campus. RP at 139. In 1982, he became the coordinator of the 

Academic Development Program (ADP) , the purpose of which was to 

respond to the special needs of students who were admitted to the University 

3 



on a provisional basis or as a non-traditional student. CP at 670-71. In 1986, 

the ADP merged with the Curriculwn Advisory Program and Disabled 

Student Services to create the Student Advising and Learning Center 

(SALC). CP at 670-71. Tom Brigham, Ph.D., became the interim director. 

CP at 670-71. 

Thereafter, Dr. Barnes complained that nearly every decision made 

within the SALC was discriminatory toward him. CP at 671. He filed 

numerous complaints with various internal and external agencies. CP at 671. 

On September 15, 1994, he filed a lawsuit against the University alleging 

race discrimination and retaliation. CP at 923-28. On December 5, 1996, he 

settled that lawsuit. Ex. 101 (Appendix); RP at 435-39. As part of the 

settlement agreement, Dr. Barnes became the Assistant Branch Campus 

Director of Student Services at the University's Tri-Cities campus. Ex. 101 

(Appendix); RP at 435-39. 

2. Employment At The Tri-Cities Campus 

In 1997, Dr. Barnes began working at the Tri-Cities campus in the 

. Office of Student Affairs. RP at 173, 190. He performed adequately until 

2006. Exs. 103, 104, 106, 107, 108. In 2006, his performance became and 

remained poor. Exs. 109, 111, 114, 117, 123, 124; RP at 653-710. Eight 

supervIsors expressed concerns about his performance. RP at 710. 

Pat Wright, an African American female, completed the majority of his 
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evaluations, including his 2006 evaluation. Exs. 104, 106, 107, 108, and 

109; RP at 23l. 

On October 6, 2000, the Campus Executive Officer and Dean, 

Larry James, removed Dr. Barnes' responsibility for Disability Support 

Services. Ex. 105. Dr. Barnes failed to address the accommodation needs of 

a sight-impaired student, Wade Ricard, thereby exposing the University to 

civil liability. Ex. 105; RP at 220-22, 1012, 1025-26, 1034-36, 1046-50. 

In 2007, the Tri-Cities campus became a four-year institution and 

admitted its first freshman class. RP at 512, 519-23. This caused the 

campus to formalize counseling services. Exs. 110, 112; CP at 473-76, 520-

23, 548-50, 561-62, 591-605, 621-26, 1101. The University instructed 

Dr. Barnes to discontinue counseling students and staff. Exs. 110, 112; CP 

at 473-76,520-23,548-50, 561-62, 591-605, 621-26, 1101. 

Since Dr. Barnes has been at the Tri-cities campus, he has not 

applied for advancement, published scholarly articles, performed scholarly 

research, supervised another employee or been responsible for a budget. RP 

at 174, 445-47; 536-40, 710, 718-23; 794-803, 854-59. He has taught only 

two classes: Teaching and Learning and Diversity in Schools. RP at 177. 

3. The 2005 Human Rights Commission Investigation 

In 2005, an Asian female student at the Pullman campus alleged 

racial harassment by four players with the men's basketball team. CP at 

5 



586-96; RP at 244. The University investigated and concluded the players 

engaged in adolescent behavior involving no racial gestures or epithets, 

which was misconstrued as racially-oriented. CP at 586-96. The allegation 

and investigation received media attention, however, prompting the Human 

Rights Commission (HRC) to offer assistance in a "cooperative, outreach 

capacity, rather than its investigatory, enforcement capacity." CP at 581. 

The University accepted the HRC's offer and Marc Brenman, the 

HRC director, organized a task force to provide the University with 

recommendations. CP at 574-634 (Appendix). On july 11, 2005, the HRC 

issued a report reflecting those recommendations. CP at 574-634. Neither 

the investigation nor the HRC report concerned or referenced Dr. Bames. 

CP at 574-634 (Appendix). 

4. The 2008 OEO Investigation And The Curtiss Lawsuit 

On December 14, 2008, an employee in the Office of Student 

Affairs, Anna Mitson, verbally complained to the University's Office for 

Equal Opportunity (OEO) that her supervisor, Jaime Contreras, made 

racial and ethnic references toward her, spread a rumor that she was 

having an affair with a subordinate and retaliated against her for failing to 

assist his daughter in a student conduct matter. CP at 541-51 (Appendix). 

On March 7, 2011, the OEO concluded that Contreras had violated 

University policy by using derogatory racial and ethnic references 
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regarding himself and others and by stating that Mitson was having an 

extra-marital affair with a subordinate. CP at 541-51 (Appendix). 

On September 30, 2011, Mitson and two other Office of Student 

Affairs employees, Christina Stevenson and J ohan Curtiss, commenced a 

lawsuit against the University alleging that Contreras made racial, sexual 

and religious comments in their presence about himself and others, 

creating a hostile work envirpnment. CP at 997-1004 (Appendix: Curtiss 

et al. v. State oj Washington, Benton Cnty. Cause No. 11-2-02187-1). The 

plaintiffs alleged that some of Contreras' racial comments referenced 

Dr. Barnes, but were made without his knowledge. RP at 298, 649; CP at 

962-63. Dr. Barnes was unaware of racial comments referencing him. RP 

at 394. He learned of them from the OEO report. RP at 394. 

C. Procedural Summary 

Dr. Barnes commenced this race discrimination and retaliation· 

lawsuit on June 14,2010. CP at 676-80. He identified the specific factual 

bases for his two claims, most of which were time-barred. CP at 854-56; 

693-95, 906-07; RP at 12-17,442-787. At trial, the University moved to 

exclude (l) the opinions of Dr. Barnes' "civil rights" expert, 

Marc Brenman, (2) Contreras' racial comments about anyone but 

Dr. Barnes and himself, and (3) the monetary sum of Dr. Barnes' 1997 

settlement agreement. CP at 361-71,420-30, 503-05, 517-25; RP at 9-16, 
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29-33. The trial court granted those motions. CP at 361-71,420-30,503-

505,517-25; RP at 9-16, 29-33. Dr. Barnes appeals those rulings. 

IV. SUMMARY OF THE ARGUMENT 

The opiruons of Dr. Barnes' expert invaded the province of the 

jury and were unnecessary to the jury's understanding of the evidence. 

The trial court did not abuse its discretion by excluding those opinions. 

The trial court also properly excluded Contreras' racial comments about 

persons other than Dr. Barnes and himself, and defense counsel's 

comments on opening statement did not open the door to those comments. 

The trial court's special verdict form and damages instructions 

properly stated the law, were not misleading and allowed Dr. Barnes to 

argue his theory of damages. The failure to give Dr. Barnes' special 

verdict form with eight sub-categories of general damages was not 

prejudicial to him, because the jury returned a verdict for the University 

on both of his claims. If the trial court erred, it did not affect the verdict. 

v. ARGUMENT 

A. Standard On Review 

It is the function of the trial court to exercise its discretion in the 

control of litigation before it. Doe v. Puget Sound Blood Ctr., 117 Wn.2d 

772, 777, 819 P.2d 370 (1991). A trial court's decision to admit or 

exclude evidence and the court's balancing of probative value against 
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prejudicial effect are entitled to a great deal of deference. DeGroot v. 

Berkley Const. Inc., 83 Wn. App. 125,920 P.2d 619 (1996). 

A trial court has broad discretion in ruling on evidentiary matters 

and will not be overturned absent manifest abuse of discretion. Cox v. 

Spangler, 141 Wn.2d 431, 439,5 P.3d 1265 (2000) (quoting Sintra, Inc. v. 

City of Seattle, 131 Wn.2d 640, 662-63,935 P.2d 555 (1997)). Even the 

admission or refusal of relevant evidence lies within the discretion of the 

trial court. Maehren v. City of Seattle, 92 Wn.2d 480,488,599 P.2d 1255 

(1979), cert. denied, 452 U.S. 938 (1981). 

A trial court abuses its discretion when its decision is manifestly 

unreasonable or based upon untenable grounds or reasons. Salas v. Hi­

Tech Erectors, 168 Wn.2d 664, 668-69, 230 P.3d 583 (2010) (quoting 

State v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 (1997)). The abuse 

of discretion standard recognizes that deference is owed to the trial court, 

because it is better positioned than the appellate court to decide the issue 

in question. WA State Physicians Ins. Exch. & Ass 'n v. Fisons Corp., 122 

Wn.2d 299, 339, 858 P.2d 1054 (1993) (quoting Cooter & Gel! v. 

Hartmarx Corp., 496 U.S. 384,403, 110 S. Ct. 2447, 2459 L. Ed. 2d 359 

(1990), superseded by rule on other grounds.). The law does not allow 

Dr. Barnes to re-try the facts of this case before the appellate courts. 
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B. The Trial Court Properly Exercised Its Discretion In 
Excluding Brenman's Opinions And The 2005 HRC Report 

Brenman Opinions. The admissibility of expert testimony IS 

among the evidentiary matters within a trial court's broad discretion. 

Miller v. Likins, 109 Wn. App. 140, 147,34 P.3d 835 (2001). Dr. Barnes 

offered opinion testimony from the former HRC director, Marc Brenman, 

with whom he worked for several years. RP at 14-15, 31-33, 50-52,237. 

Brenman opined that Dr. Barnes was unable to advance at the Tri-Cities 

campus because of retaliation, that it was fruitless for him to apply for 

advancement, and that his title of Associate Director for Special Projects 

was a "code word" for a marginalized employee. RP at 247-48; see also 

RP at 48-52. He also opined that Academia is "rule-bound" and "inward 

looking," that hiring decisions are subjective and lack diversity, and that 

employees who allege discrimination in Academia will experience 

retaliation. RP at 242-43. The trial court excluded this testimony and 

Dr. Barnes made an offer of proof. CP at 356-57; RP at 237-50. 

The trial court did not abuse its discretion. Expert testimony is 

only appropriate "when it relates to issues that are beyond the ken of 

people of ordinary intelligence". Curtis v. Oklahoma City Public Schools 

Ed. of Educ .. 147 F.3d 1200, 1218 (lOth Cir. 1998), citing u.s. v. French, 

12 F.3d 114, 116 (8th Cir. 1993). Brenman did not present any scientific, 
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technical, or specialized knowledge that would have assisted the jury to 

understand the evidence or to determine a fact in issue. He simply opined 

that the University retaliated against Dr. Barnes and rationalized 

Dr. Barnes' failure to apply for the positions he claimed the University 

wrongfully failed to bestow upon him. The trial court's decision was 

sound. 

The pnmary case upon which Dr. Barnes relies, Davis v. 

Combustion Eng 'g, Inc. , 742 F.2d 916 (6th Cir. 1984), is inconsistent with 

the decisions of the many courts that have considered whether an expert 

should be allowed to testify that the particular facts in a case constitute 

discrimination or retaliation. For example, the court in Kotla v. Regents of 

the Univ. of California, 115 Cal. App. 4th 283, 292, 8 Cal. Rptr. 3d 898, 

904 (2004), recognized that numerous federal courts have discussed the 

admissibility of testimony like that proffered by Brenman and "most have 

rejected it". The Kotla court found Davis, in particular, unpersuasive. 

In Davis, the trial court held that it "was not clearly erroneous, 

given the broad [federal] standard," to allow a "personnel management 

expert" to testify that the plaintiff's discharge was the result of 

discrimination. The Kalla court observed that though "the jury in Davis 

had been instructed that it could 'totally disregard' the expert' s opinions if 

it found them unsound for any reason," it was nevertheless improper for 
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the trial court to allow such testimony. Kotla, 115 CaL App. 4th at 291-

An instruction allowing a jury to reject an expert's opinion on the very 

question they are to decide is oflittle consolation. Id. 

Other federal courts have reached the same conclusion. In Ward v. 

Westland Plastics, Inc., 651 F.2d 1266, 1271 (9th Cir. 1980), the court 

found that "[t]he question of whether gender was the basis of differential 

treatment is not so technical as to require the aid of an expert to enlighten 

the jury or the court." The Ward court held that the trial court properly 

deemed the plaintiff s expert "incompetent" to voice an opmlOn on 

whether alleged conduct constituted sex discrimination. 

Similarly, in Curtis, 147 F.3d at 1219, the tenth circuit upheld 

exclusion of such expert testimony, stating that the jury "could determine 

for itself whether the recruitment plan in this case was ineffective and 

whether it was evidence of retaliation". And in Barfield v. Orange Cnty., 

911 F.2d 644, 651 n.8 (lIth Cir. 1990), the eleventh circuit upheld the 

exclusion of expert testimony regarding whether the plaintiff was a victim 

of race discrimination, because it would not assist the trier-of-fact. 

The trial court's exclusion of Brenman's opinions was sound 

because those opinions were based on generalities and speculation. Any 

probative value was far outweighed by the potential for undue prejudice to 

the University. It is well established that conclusory or speculative expert 
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opinions lacking an adequate foundation should not be admitted. Safeco 

Ins. Co. v. McGrath, 63 Wn. App. 170, 177, 817 P.2d 861 (1991). When 

such opinion testimony is presented to a lay jury with the imprimatur of 

"expertise," it is a near certainty that the jury will give such testimony 

undue weight. Hence, "[w)here there is no basis for [an) expert opinion 

other than theoretical- speculation, the expert testimony should be 

excluded". Queen City Farms, Inc. V. Cent. Nat 'I Ins. Co. of Omaha, 126 

Wn.2d 50, 103, 882 P.2d 703 (1994). And "when ruling on somewhat 

speculative [expert] testimony, the court should keep in mind the danger 

that the jury may be overly impressed with a witness possessing the aura 

of an expert." Davidson v. Mun. of Metro. Seattle, 43 Wn. App. 569,572, 

719 P.2d 569 (1986). 

2005 HRC Report. Dr. Barnes offered the July 11, 2005 HRC 

report as evidence of a systemic and pervasive environment of racial 

hostility within the University, but the report itself states there was no 

fact-finding investigation and no legal findings. CP at 580-81 (Appendix). 

The report also states the HRC drew no conclusions whatsoever and that 

the report may contain factual errors. CP at 580-81. More importantly, 

neither the report nor the University's investigation referenced or had 

anything to do with Dr. Barnes' claims. It was properly excluded. 

13 



C. The University's Opening Statement Did Not "Open The 
Door" To Inadmissible Evidence 

Dr. Barnes claims the University's opening statement "opened the 

door" to previously-excluded evidence. RP at 125-29, 748-62; see e.g., 

RP at 105-18. But evidence only becomes admissible by the introduction 

of evidence, not by a lawyer's comments on opening statement. State v. 

"Whelchel, 115 Wn.2d 708, 801 P.2d 948 (1990); State v. Carter, 23 Wn. 

App. 297, 596 P.2d 1354, review denied, 92 Wn.2d 1035 (1979); 5D Karl 

B. Tegland, Washington Practice, Evidence § 103 (2003). 

Several state courts have held that because an opening statement is 

mere argument and has no evidentiary value, it does not open the door to 

otherwise inadmissible evidence. See, e.g., State v. Trotter, 632 N.W.2d 

325, 335-36 (2001); State v. Richards, 190 W. Va. 299, 438 S.E.2d 331 

(1993); State v. Anastasia, 356 N.J. Super. 534, 813 A.2d 601 (2003); 

Cooper v. Com., 31 Va App. 643, 525 S.E.2d 72 (2000). The courts 

reason that "'[i]f improper remarks are made by counsel, the remedy lies in 

a curative instruction to the jury or, if absolutely necessary, a mistrial." 

Anastasia, 813 A.2d at 606; see also 3 Witkin, Cal. Evidence, Presentation 

at Trial § 352, at 439-440 (4th ed. 2000), ["open the door" argument is a 

"popular fallacy" and turns on whether evidence has been admitted by 

adversary that is prejudicial and not curable by objection or motion to 
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strike (emphasis original»; Wiyifred D. v. Michelin N. Am., lnc., 165 Cal. 

App. 4th 1011, 1027 (2008) (quoting Anastasia, 356 N.J. Super. at 534 

(same»; see also State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994) 

("[F]ailure to object to an improper remark constitutes a waiver of error 

unless the remark is so flagrant and ill-intentioned that it causes an 

enduring and resulting prejudice that could not have been neutralized by 

an admonition to the jury"). 

The University's opening statement merely answered Dr. Barnes' 

opening statement and outlined the evidence that would be admitted at 

trial. RP at 90-95. Prior to opening statements, the trial court instructed 

the jury that counsel's statements were not evidence, and Dr. Barnes 

presented evidence supporting the comments of which he now complains. 

RP at 37, 132, 181-85. Moreover, Dr. Barnes did not object or request a 

limiting instruction. RP at 105-19, 761. The trial court properly rejected 

his argument. 

The University is a Marketplace ofIdeas and Diversity. 

WSU is Washington's original land grant university. It was 
founded in 1890, in Pullman, and serves about 26,000 
students. It ' s got graduates (sic), undergraduates (sic), and 
professional students. Like all major universities, it's a 
marketplace of ideas. It' sa marketplace of diversity. It is a 
marketplace of inquisitiveness. It is the base of one of the 
nation's top research institutions. That's important. Its 
president since 2007 has been Elson Floyd. He is African 
American. If you talk about WSU and Pullman, you ' re 

15 



talking about an African American CEO-Chief Executive 
Oftlcer-President 

RP at 11 0-11. These comments respond to Dr. Barnes' opening statement 

and introduce the University. Dr. Barnes himself testified to the 

University's commitment to diversity and the significant African-

American leadership within the University. RP at 132, 181-85,429-33. 

The Monetary Amount of the 1997 Settlement Agreement. 

But that lawsuit went on for a couple of years, and the 
University decided to resolve it with Dr. Barnes and 
brought him back to Pasco to WSU Tri-Cities, where he is 
from. And you'll see the agreement that they reached. It 
specifies the job he will have. It specified what he will do. 
And he agreed to it And, of course, those things changed 
over time and the evidence is going to show why they 
changed . . .. We will present you the settlement 
agreement and the acceptance letter detailing Dr. Barnes 
new position and his agreement to it. 

RP at 109, 114. These comments respond to Dr. Barnes' openmg 

statement and provide context for his transfer from the Pullman campus to 

the Tri-Cities campus. RP 57, 90-94. The entire settlement agreement, 

except the monetary sum, was admitted into evidence. RP 55-58, 434-39. 

Appointment of Pat Wright as Director of Student Affairs. 

WSU Tri-Cities was a small campus. This case is going to 
have a lot of information about growing a university. It's a 
tough business. It's a tough thing to do. And early on, 
people had to wear a lot of hats. By that I mean you've got 
one job now, you've got another job here, you've got 
another job here--one person. That's how it was. 
Flexibility was paramount If you were inflexible and 
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entrenched, you can't be asked to do other things . If you 
won't do them, someone else will. That's how it has to be. 
So as I said, when Dr. James first came in, he will tell you 
about this. Dan Capraun was head of the student services 
department. There were problems with student services. It 
did not meet with Dr. James's satisfaction. He removed 
Mr. Capraun and installed Pat Wright. Why? He will tell 
you why. Because Pat Wright, an African American 
female, was an out front person. Someone who interacted 
well with people and had the background to do the job. 
That was his assessment. 

RP at 112-13 . These comments respond to Dr. Barnes' opening statement, 

which compared his qualifications with those of Pat Wright. RP at 93-95. 

They did not open the door to admission of "character evidence" in the 

form of two letters expressing gratitude from in Dr. Barnes' personnel file. 

RP at 145-52, 212-15. Moreover, Dr. Barnes did not make an offer of 

proof regarding the two excluded letters and he testified that Pat Wright 

was, in fact, an "out front" person. RP at 212, 1008-14. 

The exclusion of the letters was not prejudicial to Dr. Barnes, 

because the trial court allowed him to testify that he received positive 

commendation letters. RP at 150-52, 212-16. The trial court observed 

that the inferences the jury could draw from Dr. Barnes' testimony was 

more favorable than the excluded letters. RP at 150-52,212-16. 

Ultimately, however, whether or not Dr. Barnes believes his 

qualifications to be superior to those of Pat Wright is irrelevant. Her 
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appointment occurred well outside the statute of limitations and was not 

an issue before the jury. CP at 15-35, 732-34. 

Contreras Did an Excellent Job as Director of Student Affairs. 

So a nationwide search was opened. Jaime Contreras and 
others applied. They went through a committee. He was 
hired. Hispanic male. Dallas Barnes never applied and 
Mr. Contreras became Dr. Barnes supervisor. And the 
freshman class came in. And by all accounts, Contreras did 
an excellent job. And we have a robust freshman and 
sophomore class at WSU Tri-Cities. And a growing and 
robust university. The evidence is going to show that the 
2007 transition required considerable review and 
substantial evaluation of curriculum, staffing, employee 
perfonnance, and procedures and practices to enhance the 
existing level of institutional performance consistent with a 
four-year institution. It's a big deal. It's not small 
potatoes. It needs to be done right and these changes affect 
everyone. 

RP at 116-17. These comments referenced the growth of the Office of 

Student Affairs under Contreras' leadership. See e.g., RP at 522-23. They 

make no reference to, and do not open the door to evidence of, Contreras' 

racial comments regarding other employees. See section V. D., below. 

Contreras Referred to Himse)f in Racial Terms. 

The evidence is going to show that his last supervisor 
before Carol Wilkerson, Jaime Contreras, is a Hispanic 
man. As Ms. Clare said, he was Mr. Barnes' supervisor for 
three years. He engaged in racial banter about Dr. Barnes 
several times over the three years. I think he used the terms 
Kunte Kinte and Thurgood Marshall. What the evidence is 
also going to show is that, as inappropriate as it is, is that 
Mr. Contreras referred to himself often as bean burrito, 
Mr. Beaner, taco boy, burrito man. He used those terms. 
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He used those terms about himself. Inappropriate. But 
that's being used by Dallas Barnes to propel a claim that it 
doesn't propel. The evidence is going to show that 
Jaime Contreras was the supervisor at the far end of 
Dallas Barnes' long litany of complaints and that the entire 
series of supervisors, all these people who will populate the 
list of discriminators, doesn't really include 
Jaime Contreras because he made few, if any, decisions 
that Dr. Barnes takes issue with. What we dispute is that 
discrimination occurred. What we dispute is that retaliation 
occurred. 

RP at 110. Over the University's objection, the trial court allowed 

Dr. Barnes to present evidence that Contreras mad~ several racial 

references to him outside Dr. Barnes' presence. RP at 49-55, 252-58. 

Johan Curtiss testified that during the three years Contreras supervised 

her, he referred to Dr. Barnes as Thurgood Marshall a "couple of times" 

and as Kunte Kinte once. RP at 280-82, 286. She also testified that 

Dr. Barnes was never present for these comments, she never told 

Dr. Barnes about the comments, and that during the same time period, 

Contreras referred to himself as taco boy or burrito man six or seven 

times. RP at 283,286. 

Anna Mitson testified that during the three years Contreras 

supervised her, he referred to Dr. Barnes as Kunte Kinte in both a joking 

manner and in an angry manner. RP at 298. Dr. Barnes never overheard 

Contreras' comments and Mitson never told Dr. Barnes about them. RP at 
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298. Mitson also testified that during the same time period, Contreras 

frequently referred to himself as bean burrito. RP at 302, 360. 

Christina Stevenson testified that during the three years Contreras 

supervised her, he referred to Dr. Barnes · as Kunte Kinte and 

Thurgood Marshall "a handful of times". RP at 649-50. Stevenson 

laughed at these comments. RP at 639. Stevenson also testified that 

Dr. Barnes never heard these comments and she never disclosed them. RP 

at 649. She testified that Contreras referred to himself as bean burrito, 

beaner, and brown beret approximately a dozen times. RP at 648. 

Former student Affairs employee, Karla Short, too, was allowed to 

testify that Contreras referred to Dr. Barnes as the black man a half a 

dozen times. RP at 360, 365-67. Contreras referred to himself as the 

token Mexican more times than she could count. RP at 360, 365-67. 

Dr. Barnes admitted that Contreras never referred to him in racial 

terms. RP at 713-18. He only learned of Contreras references by reading 

the OEO report (which also does not reference him). RP at 394, 717-18. 

D. The Trial Court Properly Exercised Its Discretion In 
Excluding Racial Comments By Jaime Contreras Regarding 
Others Employees Made Outside Dr. Barnes' Presence 

Dr. Barnes never claimed or presented evidence that Contreras 

made racially improper comments to him or in his presence. Rather, he 

alleged Contreras told students not to speak with him, removed the duty of 
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reinstating students (though he continued to do so), and failed to introduce 

him to new employees. RP at 716-17. Even if these acts were adverse 

employment actions as defined by the law, none of them have any 

connection to the claims asserted by Curtiss, Mitson and Stevenson. 

Dr. Barnes confuses the legal standards governing hostile work 

environment claims and disparate impact discrimination claims, as 

distinguished from disparate treatment claims. While "evidence of a 

general work atmosphere" (Perry v. Ethan Allen, Inc., 115 F.3d 143, 149 

(1997)), might be relevant in a hostile work environment claim, it is not 

relevant in a case regarding disparate treatment based upon specific acts of 

discrimination or retaliation. Allowing evidence of other employees' 

claims creates a mini-trial within the trial, causing undue delay and 

confusion of the issues. Given the lack of probative value of the evidence 

regarding the claims of Curtiss, Mitson and Stevenson as related to 

Dr. Barnes' allegations, the trial court did not abuse its discretion ill 

excluding that evidence. 

Evidence of other discriminatory acts by a supervisor is neither per 

se admissible nor per se inadmissible. See Sprint/United Mgmt Co. v. 

Mendelsohn, 552 U.S. 379, 128 S. Ct. 1140, 170 L. Ed. 2d 1 (2008). 

However, such evidence should be excluded if is not sufficiently closely 

related to the plaintiff's circumstances and facts of the case. When 
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evidence is proffered regarding alleged discrimination against another 

employee who is not in a position similar to the plaintiff in employment or 

in protected status, and where the evidence is likely to confuse or mislead 

a jury, a court should exclude the evidence. See Lords v. Northern 

Automotive Corp., 75 Wn. App. 589, 881 P.2 256 (1994), abrogated on 

other grounds by Mackay v. Acorn Custom Cabinetry, Inc., 127 Wn.2d 

302, 306, 898P.2 284 (1995) . 

To support his argument, Dr. Barnes relies on Heyne v. Caruso, 69 

F.3d 1475, 1480 (9th Cir. 1995). However, Heyne is distinguishable. 

Heyne involved a claim of wrongful discharge by a female 

restaurant employee based on quid pro quo sex discrimination. The Heyne 

court permitted evidence of quid pro quo sex discrimination against other 

female employees to prove the employer's stated reason for her 

dismissal-that the plaintiff was late opening the restaurant on two 

consecutive days-was a pretext. Heyne, 69 F.3d at 1479; see ER 404(b). 

Here, there is no allegation that Contreras terminated Dr. Barnes, who has 

at all times been employed by the University, or that Contreras 

discriminated against him based upon his race. 

Rather, Dr. Barnes claims that Contreras retaliated against him in 

the three particulars stated above for filing a race discrimination claim 
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and/or for counseling others about their civil rights. There is no arguable 

connection between Dr. Barnes' claims and the Curtiss claims. 

Moreover, four years after Heyne, the Ninth Circuit clarified the 

limited scope of that case, holding that an argument based on Heyne 

"might be persuasive if the evidence in question indicated that [the 

employer] was hostile toward a well-defined and protected group such as 

persons of a particular race, persons of a particular gender, or persons who 

are disabled". Beachy v. Boise Cascade Corp., 191 F.3d 1010, 1014 (9th 

Cir. 1999). No such evidence exists in this case. Again, Dr. Barnes has 

never alleged such a claim or identified evidence to support such a claim. 

Dr. Barnes also relies upon Burnside v. Simpson Paper Co., 66 

Wn. App. 510, 832 P.2d 537 (1992), abrogated on other grounds by 

Mackay, 127 Wn.2d at 310. Burnside, too, is distinguishable. 

In Burnside, Division 1 affirmed the trial court's admission of 

testimony by other terminated employees who allegedly experienced age 

discrimination because they had been through sufficiently similar 

circumstances to the plaintiffs termination. Burnside, 66 Wn. App at 522. 

The Burnside court distinguished Roberts v. Atlantic Richfield Co., 88 

Wn.2d 887, 568 P.2d 764 (1977), observing that the evidence offered 

there was "too remote and irrelevant to be admissible ... those employees 

were older than the plaintiff, and there was no showing that their jobs, 



working conditions or the way in which they were discharged were similar 

to Roberts". Burnside, 66 Wn. App at 522, n.lO (citing Roberts, 88 Wn.2d 

at 887). 

In Lords, 75 Wn. App. at 589, an age discrimination case decided 

two years after Burnside, the court excluded testimony of a witness who 

shared characteristics with the plaintiff (over 40, had a heart condition, 

and was terminated without an offer of demotion), but who did not hold . 

the same position and who did not have the same direct supervisor. Id. at 

610. The court determined that the facts were not sufficiently similar and 

that the trial court did not abuse its discretion in determining that the 

evidence "would be confusing or misleading" to the jury. Id. 

Here, Dr. Barnes' allegations are not related to those in the Curtiss 

lawsuit. Those plaintiffs allege Contreras made comments to and in the 

presence of Anna Mitson, who is Asian-American employee, following a 

conflict between Contreras' daughter, a WSU student, and another student 

named Lynn Collins. The only shared factor is that both Mitson and 

Dr. Barnes were supervised by Contreras. This does not warrant allowing 

testimony regarding Mitson's hostile work environment allegations as 

support for Dr. Barnes' claim of retaliation for filing a lawsuit and/or 

counseling others about their civil rights. 
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In addition, the court must distinguish the cases cited by 

Dr. Barnes involving disparate impact discrimination. In Obrey v. 

Johnson, 400 F.3d 691 (9th Cir. 2005), the court observed that while 

anecdotal evidence of other alleged discrimination "might prove 

inadmissible in the typical case of individual discrimination, in a case 

involving a claim of discriminatory pattern or practice," such evidence 

may be admissible. Jd. at 698. This is not a disparate impact case and 

there is no evidence of "pattern and practice". 

Dr. Barnes offered evidence of Contreras' other alleged acts to 

prove that "Contreras VIews people ill light of their 

ethnicity ... [and] ... treats employees derogatorily based upon the [sic] 

racial stereotypes." CP at 410-11. He also argued that evidence related to 

Mitson's hostile work environment claim is relevant because "[w]hen 

(Mitson and Collins) stood up to Contreras, he retaliated with force against 

each", and that Contreras' alleged removal of duties from Dr. Barnes was 

similar to the alleged removal of Mitson's duties. CP at 411. Thus, by his 

own admission, Dr. Barnes offered this evidence to prove that Contreras is 

generally "the kind of person" who treats people differently because of 

race and/or who retaliates against people when he does not like something. 

This is exactly the type of proof that ER 404(b) excludes. 
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E. The Trial Court Properly Exercised Its Discretion In 
Excluding The Monetary Sum Of The Prior Settlement 
Agreement Between Dr. Barnes And The University 

Dr. Barnes provided no authority, facts or argument that would 

allow this court to conclude that the trial court abused its discretion in 

excluding the sum of his settlement agreement with the University. 

F. The Trial Court Properly Exercised Its Discretion In 
Precluding Dr. Barnes From Testifying That An Assistant 
Attorney General Told Him To Stop Advising Students To 
Sue The University. 

The University moved to exclude Dr. Barnes' hearsay testimony 

that an Assistant Attorney General instructed him to refrain from 

counseling students to sue the University. CP at 517. Though the trial 

court granted the motion, Dr. Barnes' counsel nevertheless made that 

inquiry at trial. RP at 396-97. The trial court sustained the University's 

objection. RP at 396-97. Again, Dr. Barnes provides no authority, facts 

or argument that would allow this Court to conclude that the trial court 

abused its discretion in excluding that testimony. 

G. The Trial Court Properly Rejected Dr. Barnes' Proposed 
Special Verdict Form And The Court Was Fair 

Alleged errors of law in a trial court's instructions are legal 

questions that the appellate court reviews de novo. State v. Porter, 150 

Wn.2d 732, 735, 82 P.3d 234 (2004). Jury instructions are proper if they 

correctly state the applicable law, do not mislead the jury and permit the 
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parties to argue their case theories. State v. Mark, 94 Wn.2d 520,526,618 

P.2d 73 (1980). 

Here, Dr. Barnes proposed a Special Verdict Form in which the 

general damages question included eight sub-categories. CP at 137-38; 

RP at 1168-93; cf CP at 13-14. The trial court rejected this proposed 

special verdict form and submitted a special verdict form that was 

consistent with the Washington Pattern Instructions. CP at 13-14. The 

court also instructed the jury by a separate instruction regarding the 

breadth of the general damages available to Dr. Barnes. CP at 29-34. 

Even if the trial court's decision was error, it did not prejudice 

Dr. Barnes. He testified at length about his general damages. RP at 418-

27, 1177-82. Moreover, the jury returned a verdict for the University . 

. There is no reasonable probability that the trial court's refusal of 

Dr. Barnes' special verdict form affected the verdict. State v. Hamlet, 133 

Wn.2d 314,327,944 P.2d 1026 (1997). Any error was harmless and thus 

not cause for reversal. RCW 4.36.240; Tyrell v. Leege, 105 Wash. 438, 

178 P. 467 (1919); Shaw v. Lobe, 58 Wash. 219, 108 P. 450 (1910). 

H. The Jury's Verdict Should Be Affirmed Because Dr. Barnes 
Failed To Establish That Any Of The Trial Court's 
Evidentiary Rulings Prejudiced The Outcome Of The Case? 

Dr. Barnes fails to show how the trial court's evidentiary rulings 

prejudiced him and improperly affected the jury's verdict. Where an error 
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violates an evidentiary rule rather than a constitutional mandate, the error 

is not prejudicial unless it is reasonably likely that the outcome of the trial 

would have been materially affected had the error not occurred. State v. 

Price, 126 Wn. App. 617, 109 P.3d (2005). Here, the jury's verdict was 

supported by substantial evidence. The University denied that it 

discriminated and retaliated against Dr. Barnes and the jury returned a 

verdict based on that evidence. 

VI. ATTORNEY FEES ON APPEAL 

The University requests an award of attorney · fees and costs on 

appeal, pursuant to RAP 18.1 . 

. VII. CONCLUSION 

Based on the foregoing arguments and authorities, the University 

respectfully requests that this court affmn the judgment on the August 13, 

2012jury verdict, and award the University its attorney fees and costs. 

RESPECTFULLY SUBMITTED this 12th day of August, 2013. 

ROBERT W. FERGUSON 
Attorney General ( .. /-.--=~~-

! <----._/-~ -----------

PAdl. TRIESCH, WSBA#17445 
Assistant Attorney General 
Attorneys for Respondent 
State of Washington, 
Washington State University 
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FULL AND F1NAL RELEASE 

'!IDS IS COMPLETE RELEASE. READ IT ~FORE SIGNING. 

I hereby aod for my bein. executors ~d 
a.dministr:aIJ:m;, """""""'''' and assigIlS. re!02se and forever diJ:charge the Stale of Waslllnglan, Washington Stale 
Univemty, and thcU- respcclive offi=. aglODC;es, ageoIs, indemoilees, ""'Ployees, repr=.otat.ivcs, departments. 
servants., hcin;, """",,\0 .. and administrators. sapcesson;, s.mgIlS, and any other J'C"spIl or CDtity for whom We State 
of WasiUDgtDn could be beld liable under any theory of "'=''''1')'. from any ci..ims for injuries or damages which 
mwuCSlllIt:d or lDO~resultfrom l8y occ:urreoea which IoOkplaoe duriagplaintift'sempJoYDlelltat Washington Stale 
UJUversity betw=l1988 ""d the present dare, and my subsequent medico! care, including th~ iIljuries 0< damages 
staled in any claim for damages previously filed by the cbimantberein with Ihe Risk Management office at the state 
of Washington or \\'hich have been or could be raised in tJmted States District Court Canse No. CS94-Q32llWFN. 

In furth": ~on o[:n" pa:r~t ~ 1!o,,=iC! fiIaled above, nan .. Bamas hereby ag= \0 IICCept 3 position 
as ~tB:i-.an.ch D.mpus Di.m:~r of SWOeDI. Sen.-ices,. Y1'5'G - l):j Cii..lcs~ as OI.Itfiued in .aru":>il A ~iQv. D.illa£. 
llames will be paid at the same rate he is =tly earning as an employee at WSU. Said appOintment will begin 
at Q time conv.enienl to all'puties herein. 

It is understood and agreed thot this Re.!= is intended to <:over an .ctians, causes of action, claims and demands 
for, upon, or by reoson of ~y personal bodily injuri~ oici:ness, di><=e, and damage to or destruction of property 

. wlricb may be traced ';Ill'; directly or i.ndired.\y to u... claim and lawsuit referem:ed above, as :now appearing or 
;IS may appear 'It any time in the iurure, regardless of how remotely they ma.y be 'r<:Iatcd to the claim and lawsuit 
xtfer ... ced above. 

It is fw"ther understood and agreed. that this .ettlemctlt is the compromise of a disputed cIaim and that payment ;s 
not to be construed lIS ac admission of liability on the port of the pOJties hereby releo...oed and that this Rele.'lSe and 
settlement &ball not be used by Ille undersigned 'IT anyone <>0. bi. behalf against tl1e pa.rries hereby rel=ed or his . 
agents OT n:presentatives as a defense in any 8ction which is nOW pendi.ng ot which moy be brough.t heteofter, 
.... hether such action be asserted in .. complainl or by way of cross-action, COUDterclaim, or set-off. TIris Release 
is being giyen by na.Das Barnes voluntarjly and is not based oa any represcntarions or Elalemcnts of any kind by 
the Payers or their repr=t.ative as to the merits, legal liability. or value of my claim or any other matter rel.till! 
thereto. I _ and uDd=<! that t1ii. Stottlemen! is a cOmplete compmmise of matters involving disputed issues 
of Izw and fact, DOd I assume the risk that the facts or laws may be diffttt.nl than'we believe. 

I further acI:Dowiedge :oDd BE""" that alJ f=mc;al obligations reJatod to medical, hospit.J, nUISing. or rabted 
SMVices, or any loss, dom>ge ""d expense of any I:ind; whicb.=y bave i>et:n or m..)' be i!!Cll.rred in connection with 

. tl1e injuries ODd damages I aJl~e Were =aiDed ~~e of llle'cIaims IOel OUI above, including any bills du~ any 
pason, federal or state cniity, coIpOr<tt;on or partnership, or lien,,; or subrogated claims uDder the statnles of Ille 
SIaU- !)f ·WashiDglon. fede",l :stDtutes. OT COD tract , aTe my sale ."d separate obligation ."d th~ parties hereb)' 
released are discharged Or otherwise held h,...!nJess of any and .11 liability thereof. 

This Re.lease conoUns tbe entire agreemear between the jY..rties wi~ reg-Jrd 10 the "",ltors Set forth herein, and shall 
be binding npon. and enure 10, the benefit of ~il~ executors, administrotors, heirs, successors and 2Ssigns of coc:h. 

nu. Release :oDd agreement shall be construed and inle!preted according to the Jaws of the State o[Washington, 
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EXPlUiSSL-Y W ANB.ANY <:::LA:IM'IHAT nIlS lUil.JiASE IS NOT FAlRl-Y AND KNOWINGLY MADE. 

N WIrNESS WHERBOF, the ~cn:ignedben:.mio >:cB lW; hand lUis E- day af~ • , 19.:z,b aDd . 
agrees ~ 1his Rd= COO12im; th c:atino ag:ret:mcIlt ~ !he puno:s hereto and lhar tl& leaDs: hCR:Of &Ie 

~ omdDOl-a _ Rcic..l.. ° 



. : .... 

lD:WSl}-rC IBtCS CffICf 

Official Titletritle Code: 

Position N1llnbe:r. 

Appointm~t Status. 

roSITION DESCRII'I10N 

Assistant Branch Campus Dh·edor of Stud en I SE'rvi~s 

Administrative atld ProieSsional;Pennilnent; Full­
Tlll'Ie 

Organization and Lo01ti~n: Student Services office al Washington Slate 
University at Tri-oties 

Reports to: . 

Dc-vclopment ilnd im~ent:ltion r.i academic 
. devclopmcDt and retcn.I:iOn iniliati Ve5 :uld programs 
for studenb; at the WSU Tri-Ci~~ .. CillltpUS. Stnmg · 
interaction is expected betWeen this position. !.he Office 
of MulticulLunU Services. and the Iil.inority recruiting 
function in. the OUice of Admissions. 

Branch Campus Dinector of Student ServiQ!.<; . 

SllPe:rvi~ R.esporun'bilities: To be detennined 

Duties and Responsibilities: 

Aca demit' DevciQlJmentIReteAtion; 

.. Develop and implement lutorial. advlsing, guidBllc-e; 
and supplemtm!.al instruction programs induding- th{.· 

. use of Iclecommunications and ("(llTJpUler technoJ.ogit."S 
Lo fac:ilitare lca:mi:ng. 

Assist in ihe development oj shott- Olnd l{)~g-rallge . 
phmn.ing as it plS.'lnins to 1il:E!!>e ai"E!<IS. 

• Actively partici.p~ in ri!O"uitlllent, evaluation. and 
retention of ~l1ldents, particularly students of color. 

lnstrucI:iOD'Ment.l2rin~ 

.. Teach· u:pp~division · undergrndu .. te imdl o;~dull.te 
cx>uxses in spccialtyaroas, as appropriale. 

• Mentor undergrndualeand/or.graduatc students. <IS 

appropriate. 
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MjnjmlJm d!JaliBC2tiQn~ 

Required Qualifications 

,. Master'!; Degree from an accredited co1l~ or 
univeniily. 

~ Minimum of '1i~ yc~s cxpc.rl~ llt administTalioll 
and managexnen.t; preferably ~ higher educ:at;ion. with 
~lleast Ihrcc' years of superviJ;ory experience:. 

• Ji,c;celleiit int~rpeisoI\.ll.t organizational, and 
communication. skIDs, bOth ~pU and wrillen.. 

• Dem.o~tcd experience ~rlcing with ulder and 
other non.trad1tiDnal studenb>.. 

• Experience with clist.mcc lcaming and emnpult'f-aidt!d' 
instruct101\. 

. . -,. 
• Demoxisl:r.ll:ed cormnibnenL to cuJLw:al divcmty, equal 
a~, and opportunity pro~1.S. 

fidem:d Onalifigtign:s 

pJ.j). from an accredited college or university.' 
, , ' 

• Teaching experie~ and related re:;earch skills 

F.Iigibility for an adjunct academic- appointment .in the 
. Soda! Scicn.ceS... ' 

Ability to .function effectivety in an evolutionary lind 
growlh-briented environment. 

• Experience with budget a.ud program planning. 

• , r=niUarity witb local industries and !:he' Col~bfu. 
Basin service area. 
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Advisory members did not participate in on-site visits and interviews, but contributed very 
significantly to the work of the Task Foree. 

I. EXECUTIVE SUMMARY 

A. Washington State Human Rights Commission (WSHRq 

. The WSHRC is a state agency charged with enforcing the WashingtDn Law Against 
. Discrimination (WLAD, RCW 49.60), which prohibits discrimination on the basis ofra!:e, color, 
national origin, sex, disa.bility, age, and family status in a wide range of life experiences in the 
State of Washington. Its primary method is to investigate complaints of discrimination, but the 
WLAD also empowers the WSHRC to provide educational, preventive, outreach, and 
partnership efforts. It is under this latter responsibility that the WSHRC has undertaken this 
effort with Washington State University. 

This review is not an investigation, and no finding under the WLAD or any other law is 
being made. The WSHRC is providing expert consultative services of its exec:utive director and 
chair, the services of Commission on Asian Pacific American Affairs Commissioner Thi Huynh, 
and advisory task force members, operating objectively and neutrally. No payment has been 
offered or received to anyone participating in the Task Force. Because no official investigative 
finding is being made, WSU is not obligated to follow the recommendations made in this report. 
We expect that the WSU Board of Regents, the President, and the Executive Cabinet will review 
the recommendations and discuss any questions they have with the Task' Force befure 
reconfiguring the recommendations to be couched in language appropriate to the inner workings 
of the University. We expect WSU to implement those recommendations which are possible and 
appropriate, do not impose an undue hardship on the Universi1:y, and would not cause the 
University to change any of its essential functions. The views expressed in this Report are those 
of the Task Foree members, and not those of all the Commissioners of the WSHRC, or those of 
the advisory members. 
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:8. Introduction to the Project 

In the spring of 2005, employees, members, and affiliates of the WSHRC became aware of a 
controversial situation at the Pullman campus of Washington State University (WSU), 
surrounding a series of incidents of alleged racial harassment: After the incident was handled 
internaliy by WSU personnel" many students, facu1t)', and community mClDbers remained 
dissatisfied with the teSUlt, believing that justice bad Dot been served. The broader civil rights 
collllIllWity in the State, incLuding private groups, individuals, advocacy groups, and government 
entities, expressed urgent concern and a desire to help address the situation. . 

WSHRC Ex.ecutive. Director Marc Brenman contacted Vice President for Equity and 
Diversity Dr. Mike Tate, offering the agency's assistance ill addressing the situation as a neutral, 
objective government civil rights agency, While the primary IDlIIldate of the WSHRC is to 
address specific allegations of violations of the. state law against discrimination (RCW 49.60). 
the Executive Director proposed that the WSHRC might be able to play a role pursuant to its 
ability to further mutual goals with public and private agencies and individuals 't(}ward 
eliminating discrimination. It is in tbis cooperative, outreach capacity, rather than its 
investigatory 1 enforcement capacity. that the WSHRC is addressing the situation. 

Accordingly, WSU invited WSHRC to lead a task force to take a:fresh look at the situation 
and make recommendations. On behalf of the WSHRC, Mr. Brenman formed a task. force, 
consisting ofWSHRC Chair Reiko CaUner; 'fbi Huynh. Commissioner all the State Commission 
on. Asian Pacific American Affairs (CAPAA); advisory member Phyllis Lane, Evergreen. State 
College; advisory member Joan Menzies. WSU Spokane campus, advisory member Michael 
Chin. Intem;WSHRC; and Mr. Brenman, as coordinator. The task force-has proceeded in close 
contact with the Office of the Governor, including CAP AA, which exists under the Office of the 
Govemor, and with others who have expressed concern for the situation. (This is the first of 
such projects, at least in recent history, for the WSHRC. and the full Comnrission will review the 
protocols and efficacy of such future undertakings. While Executive Director Marc Bn:nman 
and Chair Reiko Caliner actively participated in this project, the other appoloted. con:unissioners 
did not, and the observations and recommendations of the full complement of appointed 
commissioners should not be presumed.) 

C. Objectives of the Report 

The members of the TllSkForce are aware oftbe expectation. on the part of many interested 
parties and observers, that tilis Report constitutes a definitive fact-finding conclusion as to who 
did what and with what motivation. That is not the goal of this review. . 

The objectives of this Report are to review the responses of institutions and individuals to the 
core incident, and to make positive, practical recommendations for the future. Throughout this 
Report, we refer to the "core incident" as the experiences of perceived discrimination by the 
Asian/Pacmc Is\and female undergraduate (referenced herein as "Ms. A") in the Multicultural 
Students Services Center (MSS). As discussed in more detail below, there is a trend of 
miscommunication. and polarization among the parties. If it is possible at all to reverse this 
trend, all the parties concerned need to shift their focus from fIXing the blame to fixing tbe 
problems. 
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Common. concerns stated by those viewmg the situation include the fonowing: 

• The perception that the administration and those staffing the conduct process were 
unresponsive or slow to respond to the aggrieved party's allegations; thus allegedly 
indicating a lack of concern for the seriousness of the matters addressed; 

• The perception that there was a lack of concern for the aggrieved parties, fuus allegedly 
demonstrating the authorities' indifference to their well-being, as opposed to concern for 
the well-being oftbe accused; . 

• The perception that, despite admissions of engaging in the behavior descn"bed by the two 
named students accused, the student conduct process derived the unsupportable 
conclusion that no harassment had occurred; 

• The perception that there is a lack of transparency of the process for fue peopie in the 
larger community who were concerned with the incident and its a:ftennath; 

• The further perception that the lack of transparency is symptomatic of an administration 
which is allegedly historically callous to issues of discrimination and bigotry on campus; 

• The perception that the Univers1ty values the athletic program over other aspects of the 
University; 

• The further perception 1hat the lack of transparency is· symptomatic of au administration 
historically callous to issues of discrimination and bigotry on campus; 

• The perception that the University's various statements and the existence of a variety of 
programs to address issues of sodsl justice and diversity are allegedly cosmetic and 
ineffective, and fajIto engage the people most affected by them. 

D. Methodology 

Several members of the Task Force visited the WSU Pnllxnan campus on May 1 and 2, 2005, 
to conduct interviews and site visits with a variety of students and staff. Marc Brenman 
remained on campus on May 3 to conduct additional interviews and site visits. Task Force 
members also visited with and mterviewed a wide variety of members of the Asian­
Amc:ricaJPacmc Islander (AAPI) community in Washington State, and AMI organizations. 
Additional interviews were conducted by telephone, especially with WSU administrators, 
faculty; and staff. A large volume of documents were requested from and provided by WSu. 
Other parties also provided documents. 

The recommendations are priman1y in regard to the Pullman campus, though some themes 
probably carry through the entire University. WSU was completely cooperative in the course of 
the review, and the Task Force wishes to thank WSU for its hospitality and cooperative spirit. 
All other parties were similarly cooperative, and the Task Force is gratified by the good faith 
efforts of all parties to take a thoughtful and sincere look at the core incident and the climate of 
welcomeness for people of co lor at WSU. It is entirely possible that there may be errors in the 
Task Force's report, due to the complexity of the University and the circumstances, the size of 
the University, alld the short time in which the review occurred. The Task Force hopes that the 
Report will be construed in the spirit in which it was written, with a charitable eye toward 
enhancing the relationship between the parties. 
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The Task FOIce has offered ~o maintain a continuing relationship wtth WSU, to explain the 
recommendations, to help provide arlditional expert advice, to meet with the parties as necessary, 
and to belp monitor progress in fulfilling the recommendations. 

The Task Force issued a Preliminary Report on May 4, 2005. That Report is included by 
reference in this Report as Appendix 1. The Preliminary Report is a public document, and has 
been widely distnbuted. The University desired quick action by the Task Force, as have all those 
involved. There has been media coverage of the Task Force's work, unsought by the Task 
Force. All documents and testimony provided m the Task Force were done so voluntarily. No 
documents or testimony were compelled. Other sources of information were examined, such as 
publicly available infonnation on the University, its website, law review anicies on student 
conduct codes, and II legal compendium of the Family Educational lligbts and Privacy · Act 
(FERPA). Because the Task Force is not making a legal finding, no standard of proof need be 
discussed. The Task Force used a common sense standard in examining documents and listening 
to testimony, and bas tried to clearly differentiate perceptions from fact from process. The Task 
Force has brought to bear its collective experience · in best practices in matters concerning 
university students, student conduct, discrimination, and perceptions and experience of prejudice 
in the United States. These ma~ are always controversial and sensitive, and often hinge on . 
the perceptions of those involved. They often do not admit of easy lUlSWers, and first 
imprt:ssions are sometimes wrong. 

n. BACKGROUND ON RACE RELATIONS AT WSU 

A. Brief History of Washington State University 

Washington State University was founded. in 1890 as a land-grant college and from its 
humble roots has become one: of the top public research univmities in the United States. "Under 
the terms of the: Morrill Act, adopted by Congress in 1862, the fedf:ral govemmcnt encouraged 
states to create colleges 'm teach such bnmcbes of learning as are related to agrlculme and the 
mechanic arts .,. in order to promote the hberal and practical education of the industrial classes 
in the several pursuits and professions in life,'" An Enabling Act passed in the state Legislature, 

. creating the Agricultuml College, and made the state eligible for II grallt of 190,000 acres of 
federal land on which W SU sits today. 1 

The City of Pullman won the bid to house the University by boasting good train service to 

Spokane and to Portland. Oregon and argued that because of the rail system., it had commercial 
and cultural connectionS to the larger world! Pullman is the borne to WSU's main camDUS and 
is located in the southeastem comer of Washington State. Perhaps these original boasters were 
correct, for Pullman has succeeded in attracting students from around the COU1l1Iy and world. 

I Cassandra T~. Washington Stml! Univer:rity - Snapshot HisroTy. (2004).. Historylink.com. 
http:l;'www.hisrorvliDk.oJ1!!SS'5!!"s'0!1lp1!'*1iD7tile i<l=5701. Accessed 7/6105 
lid. 
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B. Changing Demographics at WSU 

In the past 50 years, WSU has quadrupled in size. What is even more.&tri.king is the change 
in demographics that has accompanied this SUl;.~~..s.tk~~ti~.Jr0m .a lQcal 
agricultural coUege to worM-class university. In the -195U1s,-tbe ~pical student was white, 
middle class, 18 to 22 years old, and from a ~ll town in Washington.. Today, nearly 14 
percent ofWSU's students on the Pullman campus are racial minorities, with more than one third 
who are 23 years old or older. In. addition, nearly 15 percent come from outside the state, 
including 3 percent from foreign nations.3 The new demographic reflects the changing face of 
the nation and the State.4 

C. Meeting the Challenge of Diversity, Inclusion and Civility 

Having begun its endeavor to recruit more minorities beginning in 1968, WSU has made 
significant inroads in diversifying its student body, facul;.y, and a.dministration. In a.ddition to the 
diversified student body, faculty for aU of WSU are approximately 15 percent people ·of color for 
all those who reparted any type ofrace or etlmicity. AdministrativelProfessionallClassified staff 
reported themselves as 9"10 people of color. s 

With the increased exposure to a multicultural world, the UnivCISity has had to confront 
issues of raCe and diversity in a predominantly white COll1munity. According to 
HistoryLink.com, an online encyclopedia of state and local history in Washington State, the 
perception of inhospitality to racial minorities may have begun. when WSU iniliated. its 
recruitment of minorities. 

One factOr in the increasiug politicizatioD of the campus was !be hostile rCQepUon given a group of 54 
African American students from Seattle's Garfield High School, who arrived fOT a campus visit on the 
evening of May 9,1968. The visltwas part ofa nascent effort 10 recruit minorities to WSU. Due 10 an 
oversight. dormitoxy officials were not on hand to welcome the stut\.::Qts aDd assign them to rooms. Tne 
st\ldeots were foroc:rl 10 wait fur hours while efforts were made to find other accommodations. The 
tense sitnatiOD worscru:d wbt:n a ~ WSU students began taunting !be visito~ with facial insults. At 
2:30 a.m. the ncxt IIlOming, the Garfield students boarded. a bus to return to Seattle. President Terrell 
promptly issued ~ puhlic apology, but the school's image suffered a blow.' 

It is apparent that WSU has the desire to be inclusive and to diversify its campus. It is 'also 
must be noted that while numeric gains in diversity are striking on paper, Pullman is still a 
predominantly Caucasian town in a rural area that is geographically close to overtly racist 
groups. It is understandable that students of color from other parts of Washin.gtoD may feel 
isolated in an unfamiliar environment. There are Asian/Pacific Islanders (API's) who come to 

lld. 
• There is a signilksnt inflwc. of Amn imJDigrants in Washington. In the 19705 the popuIatiOll of Asian Americans 
in the Seattle area soared., as immigrants and refugees froJn Southeast Asia arrived. The trend bas continued, 
especially in K:mg County, where between 1990 IIJIdl996 the population of people of Asian and Pacific Island 
descent increased 4&%. The Asian-American population in Spokme County, where WSU has a campus, jumped 
2&% during the 1990$, well outpacing the 16 % overall population gfOwth there. . [The J~rna1 of Bwiness, 
Spokane, September 2. 2004JJ 
, News release:. 2004, WSU 
4 See Histoxylink.com 
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WSU from communities that are much more diverse; their expectations are different from, fer 
example, an API wbo bas grown up in a rural area surrounded by Caucasians all bislher life. 
Given the geographical and demographic limitations of the Pullman campus, the problems and 
challenges in addressing issues of race are issues the UDivr::rnity mUSt face directly as the stnderit 
population becomes even more diversified. 

D. A Responsibility to Serve 

WSU has a goal of diversity and equity and strives to be a powerhouse regional university. 
In fact, U.s. News and World Report raDked it as one ofllie top 50 public research universities in 
the nation in 2004. While baving developed into a full-fledged university with 73 locations 
throughout the state, WSU still acknowledges its agricultural roots and maintains a strong 
commitment ill that area. For example, WSU is the only institution in. the state, and one of the 
few in the United States that offers a program in veterinary medicine. 

It is precisely beca:use WSU is an institution with national and global reach that it must 
redouble its commitment of inclusiveness and diversity. Proclaiming itself as a world-class 
institution, the expectations of AsianlPacific Islander students are high with regard to how the 
University deals with issues of race. In the last few decades, APIs have been attending and 
graduating from coUege in dramatic numbers, well above their overall proportion in the total 
U.S. population. 7 

WSU recognizes its obligations to the students in providing not only access to higher 
education, but a safe, wekoming environment which promotes dj"en;ity and participation by all 
It would appear that not aU API students feel WSU is inhospitable towards minorities; iu·2000, 
the now defunct "A. Magll%inen conducted a survey of its :reader.; and research into which 
colleges and universities are the "best" for Asian Americans. WSU ranked 23 on this list of top 
universities. t 

In the 1960's students demanded that curriculum be made more "relevant" and include 
courses on subjects such as race relations and women's histcny.9 Today, WSU offers majors in 
Comparative Ethnic Studies and Women's Studies. The University's commitment to diversity is 
manifest, at least, in the significant and steady increase of racial and ethnic diversity on the 
campus over the past fifteen yoors. Change is being made, and change inevitably generates 
discomfort. particularly in an environment with a robust and dynamic multiplicity of views such 
as an institution of higher learning. 

E. Cnntinuing Challenges ofEtbnic Diversity and Inclusion 

To a large extent, the energies demanded by the crisis atmosphere surrounding the present 
controversy have distracted and diverted resources from core tasks for the Office of Equity and 
Diversity such as maximizing recruitment and retention projects. 

1 The latest SlIItiscics from the Ccosus show that ahnos( 45% of aU Asian- Americans at \eIlSt 2S yean of age have a 
coUege degree or higher. Although many of these degrees were obtained in their Asian CO'II11try of origin before 
immigrant Asians came 10 the U.s.., a large number represent degrees by foreign Asian students and U.S.-bam 
Asian-American&. bnp://www.asian-nation.org/best-cotleges.shtml. Visited 6/6/2005 
'lei. 
, See HislOJYliok..com 
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There have been sigrrificant controversies at the campus over hiring and retention of faculty 
and administratorS of color, and prior incidents where allegations of racial bias in discipline and 
of inadequate official response to bias incidents. 

The Task Force fOund that while there are issues of race and ethnic relations on the Pullman 
campus Iha:t need work, in the greater contex.t of social justice and race and ethnic relations in 111e 
nation and the region, disproportionate emphasis may have been placed on these issues because 
of the natural tendency on a college campus to be self-focused (which can limit one's sense of 
perspective). It could be an interesting and useful social experiment if activist students--botb 
multicultural and mainstream· students, and faculty and staff-coul.d use their considerable 
awareness and energy to address issues broader and more significant social justice import in the 
ftreal world. n Part of a new relationship between students of color on campus and administrators 
could be the willing acceptance by students of the good faith implementation of the 
reCOlIllDlmdations con:tained in this Report, in return for which the students would address their 
skills, energy. consciousness, and freedom toward some of the many pressing social needs 
beyond the campus. . . 

Studonts of color, faculty and administrators have come to an important fork in the road, 
where legitimacy of needs should not be confused with recriminations. The Task Force is not in 
any way recommending that the past be put behind and furgotten; rather, we are encouraging the 
parties to .ask themselves what would it take for the campus community to come together and 
work to develop sustainable solutions that address campus climate, particularly in the areas as 
related to students of color and issues of race. 

ill. THE CORE INCIDENT 

(Note -'this information has been derived from interviews with the persons listed above IIlld 
examination of documents. The members of the Task Force have no direct information and as 
such, Bre not "witnesses" to the events discussed herein. This chronology focuses on the time 
sequence of the conduct staff, and not on community meetings, and input with other state offices 
and offICials.) 

A. TIMELINE 

Fall 2004 
At au undetennined date during the fust semester of 2004, a group of white male students 

pass by the workplace of Ms. A, where she works as a student assistant in the evening shift for 
the Multicultural Student Center (MSS). In later reports Ms. A states they "made some animal 
noises, danced around a little but, and made some 'minstrel' type movements at me. I felt like an 
animal. in the zoo and that the guys were mimicking me as if I was a monkey doing something 
odd or funny." This is not reported to anyone at the time. Ms. A's friend, Mr. F., introduced to 
her the description "minstrel," having learned about minstrel shows from the late 17005 in 
classes. 
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"..Jtm~,2005 _ . .' ._. 
c:;') 'a gra-dum:e s1litienf who supervised MS. A and other undergraduates at the MSS, 

returns from a trip and asks Ms. A how things were going at the MSS, For the first time, Ms. A 
discloses that a group of white male students have been irritating ber as they passed by. Ms. C is 
concerned, and iea:ms from Ms. A that there were at least five incidents where she was annoyed 
by the group, iDciudiD.g at least one occasion where Ms. A descnbed that "one guy ... points to his 
eyes and makes a monon to indicate that I have 'chinky eyes.'" Ms. C tells Ms. A that she 
would report it to the MSS staff the next day. Undergraduate assistant Ms. B is also 'present 
during some of these incidents and reports witnessing similar things. 

January 26, 2005 
Ms. C reports Ms. A's concerns to the MSS staf4 including MSS Director Manuel Acevedo. 

At this time they do not know the identity of the students in question, and meet with JohD Cory, 
the facilities director of the building housing the MSS (known as the CUB). He immediately 
proposes sending some CUB employees by in the evening to make sure Ms. A is ok whiie 
working there. During tllat week they did net know the idemities of the people suspected of 
harassment. Ms. C observes some peop~e she thought might include one of the suspects, but not 
the others. outside the MSS. Ms. C goes into the hallway and pretends to be looking at the 
vending machine. While she is looking at the machine, she bears someone, never identified. say 
"those Asians, taking away the jobs." She does not bear the rest of the conversation. . 

Upon inqlriry by the Task Force, Ms. C stated she was not aware of mediation or alternate 
dispute resolution options at the campus. 

ArOund this time, MSS Director Manuel Acevedo advises Vice President for Equity and 
Diversity Mike Tate of the allegations, and they brainstorm ways to identify the suspects and to 
increase the safety and serurity of Ms. A and the other students at the MSS. . Mr. Tate's 
suggestions include placement of police interns at tll!~ MSS and installation of surveillance 
cameras tb.ere. (The latter measure was discontinued. when people at MSS expressed discomfort 
with being under surveillaru:e, themselves.) 

February 3, 2005 
Manuel Acevedo leaves a voice mail for Elaine Voss, Director of Student Conduct, that there 

is a problem at the MSS and he will come speak with her shortly about it. 

February 4, 2005 
Manuel Acevedo and Ms. C bring Ms. A's written account (See Appendi::: 2) of her 

allegations to Student Conduct Director Elaine Voss to discuss a. course of action. The identities 
of the suspected harassers are not known, so Elaine VosscaUs campus police, does not reach 
them, and provides telephone numbers for the campus police to Manuel Acevedo so that he can 
engage their assistance in locating and identifying me suspects. He does so and police respond 
that day to· interview Ms. A and Ms. C. Police interns are stati~ in the MSS to both guard 
against further incidents and to assist in identifying suspects. 
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February 7. 2005 . 
Undergraduate assiWmt Ms. B reports to a police intern present at MSS that a group of 

young men walking by are those who have been giving them problems. The intern contacts 
another police officer who joins him as he observes the group get into a car. The licen...c:e plate is 
registered to a freshman, Mr. D, and they are able to ascer1ain the residence hall in which he 
lives. Police contact Mr. D within a half hour and ask him about the incidents at the MSS.10 
According to fu,e police report, Mr. D states be and some of the freshmen members of the WSU 
basketball team eat dinner at the CUB (a student center building where the MSS is also locawd) 
and usually walk past the MSS, wbich is on their normal route. He identifws another player, Mr. 
E, as one who passes by with the group. Mr. E is also questioned. Both students state that any 
gestures or clowning by anyone in thcir group was in friendly jest, and express surprise that 
anyone had been upset. They state no one had said they were upset and one girl bad laughed. 
According to the report, "They both expressed that they were sorry about the incidents, and they 
also were told not to make any further contact with anybody from the Multicultural Center." 

February &, 2005 
Elaine Voss inquires with the WSU police about the status of their investigation. She 

requests Ii copy of the police report in order to detennine Whether any violations of the conduct 
code bad occuned. Tile police reportconclndes: "Spoke wi.th Sgt .... about this incident and that 
all investigation was complete. (Sgt} .... was sw-e that the students would not continue their 
behavior as they were very apologetic and did not mean to alarm anyone by their actions."\) 
The people at the MSS, however, are not specifically infonned that the suspects denied the racial 
behavior, nor that they had apologized, nor that they bad agreed to stay away from the MSS. 
[Note ~ the Task Force identifies this failure to reassure the people at MSS as a serious problem 
in the approach of the Conduct Office in this situation.] 

Manuet Acevedo i:o:fonns Elaine Voss of the Conduct Office and other concerned people on 
campus by email that tile students have been identified as basketball players. Charlene Jaeger, 
Vice President for Student Affairs (to whom Student Conductdivisiot1 reports); Sally Savage, 
Vice President for University Relations; and Mike Tate, Vice President for Equity and Diversity 
had been. apprised earlier and had helped · to brainstorm w?t':{s to identify suspects, including 
piacement of cameras at the MSS; President V. Lane Rawlins bad been notified of the issue 

10 ~. D self-identifies as a very actively teligious person, lind was engaged in a bible stUdy group at the time !he 
~lice carne to question him. 
, There is SOII'IC confusion about the £ole of the police with regard 16 biasJbatc i= tlw do nol cocstilllle c:rimes as 
defined by Washingmn Stall: law. Some people intervieweil expressed the belief tba the police should coDtinue an 
investigation. even after !heir initial investigation eSlBblisbes that the incident Does not constitute II crime. 
Tecmination of police involvement at that point does J\,OI constitute III endorsement by them of alleged 
discriminatory activity. The authority of the police and their obliption aruI right to insert themselves into the lives 
of tbe people in and around the campus 40es not cxtend beyond enforcement of the law. Enforcement of slUdcnt 
conduct code violations tbat are not criJDeS is !he province of the conduct board. (There was also criticism that 110! 

all potential witnesses to the incidents at the MSS were contacted by tbe police. It is not unusual that SQIIIe potential. 
witnesses are not initially contacted by patrol offi=, in Illy police investiga.Ue>n. It is often the case that additional 
Witnesses arc identified at II later time either by !he detectives in II dcpartmeut. uthe criminal allegations in the case 
WllI'I'IUIt such usc of resources, or by the prosecuting authority completing an investigation in order to prove /I case,) 
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while traveling on the east coast and inquires about the status, hearing then that the police and 
stuOcnt conduct are involved 

Student Affairs Associate Vice President Jerry Marczynski, who supervises Srudent Conduct, 
infOllllS WSU Athletic Director .fnn Sterk and Basketball Assistant Coach Ron Sanchez of the 
incident, that the police have conducted an investigation, and the nature of the allegations. That 
day an the freshmen members of the basketball team are interviewed intensively and individually 
by the basketball staff. Both the basketball staff and the students report to the Task Force 
members later that in these interviews the coaches focused on impressing upon the students the 
seriousness oftheallegatioru; and insisting that they teU the truth. 

Ms. A writes an email at 7:41 pm to President Rawlins, Vice President Charlene Jaeger and 
two other administrators, stating she wished In meet "DIRECTLY" with Pres_ Rawl:ins and VP 
Jaeger, and that they should "PLEASE respond back if you care about your students. This email 
and others will flood yow- mail box. as well as phonecalls [sic] if you do not reply." 

At 11:00 pm Ms. A writes a mass email to multiple students and several Asian 
AmericanlPacific Islander (AAPI) list-serves thanking them for support expressed in a recent 
meeting. and summarizing plans for action, including a video project, contactB with major media, 
and "Petition to hold these guys accountable (kicked out ofscbool)." . 

February 9, 2005 
Upon receipt in the moming of the email Ms. A sent the night before (2/8105) at 7:41pm, VP 

Charl~e Jaeger walles directly to the MSS and, seeing Ms. A there, offers to meet with her . 
immediately. VP Jaeger states Ms. A said she was too busy. VP Jaeger notes that Ms. A's email 
seemed to indicate urgency and asks if they could meet later that week. They agree to do so and 
then exchanged two more enuu1s over the next two hours, fmally ananging a meeting time fur 
Friday the 11th. VP Jaeger' notes for Ms.. A's information that Pres. Rawlins is out of town, and 
that VP Jaeger is advising his assistant that she and Ms. A would be meeting that Friday. 

Conduct Office Director Elaine Voss and SupeiVlsor Jerry Marczynslci, hearing that there are 
calls for the immediate expulsion of' the accased students, go to the MSS to explain to the 
students and staff to present to them bow the Student Conduct Process works. Ms. A is present 
at the beginning of the meeting. Voss and Marczynski descnbe the infonnation gathering 
process, options for sanctions, and its basically educational goals as mandated by the 
Wasl:tingtOD Administrative Code. Demands [or the expulsion of the suspected students are 
made and Ms. A Leaves the meeting part-way through, appearing upset to Ms'-Voss. Some offue 
students and staff present descnbe a pattern of racial incidents they have heard of on the campus 
dating back for about fifteen years. 12 . 

At 9:49am, Ms. A transmits an email to multiple recipients, including AsianlPacific Island 
(API) list-serves, titled «AGAIN' AND AGAIN! READ!" The email is a statement critical of 
the lack of response of the administration and dissatisfaction with the conduct code goal of 
reaching "educational·', "appropriate" sanctions Wifuin a two-week time frame. The email calls 
for recipients to "bombard" Pres. Rawlins and VP Charlene Jaeger with caUs and emaiis. 

12 The list of racial incidents allegedly unaddressed by WSU appears to be the same that circulated widely on 
campus, was presenll:d to the Task Foo;e, aod has been referenced In mass cmails 10 the broader AAPI community 
across the state. A version of the list io aaached to this report. 
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In the afternoon, the two named suspects are called in to the Student Conrluct Office, with the 
cooperation of the Athletic Department. The meeting requires the Department's assistance, as 
the team is departing for a game out.of state. The bus is delayed and students required to get off 
in order to allow the meeting to occur. The students are advised by Chris Wuthrich (Associate 
Director of S1lldent Conduct) that they will be undeIgoing the conduct investigation process, that 
the matter is e:d::remely serious, will be broadly observed, and that they will be required to 
comply with the interview process. 

February 11,2005 

With the assistance of MSS Director Manuel Acevedo, Conduct Director Elaine Voss has a 
scheduled meeting with Ms. A. The ptn"pOse of the meeting. from Vass' perspective, and typical 
of the conduct process protocol. is to fill in details of the allegations that Ms'. A made in her 
written statement submitted earlier through Manuel Acevedo, gain further details, and make sure 
the allegations were clearly understood. (See Ms..Ns written statement, attached.) A great deal 
of the narrative subjectively describes Ms. A's impressions, and .Ms. Voss seeks to fill in specific 
details to the extent possible. For ex.ample, Ms. Voss hoped Ms. A would be able to describe 
wbich person or persons made the "cbinky eyes" gesture. A graduate &tudmt is present to take 
notes for the Conduct Office. Ms. A arrives with Comparative EthnicSmdies Associ.Bte 
Professor Dr. David Leonard and another student. On Ms. A's behalf, Dr. Leonard demands the 
names of the accused students. Elaine Voss declines to provide their names at that time. Sile 
ex.plained to Task Force members later she declined to identify the accused stud~ts hecalJSe 
there were third parties present, the inv~tigation was not yet conducted and she was operating 
from the u.o.rletsfanding that the information her office gathered was confidential under the 
provisions of the Family Educational Records Privacy Act (FERP A). Ms. A and the people 
accompanying her take the position the accused students need to be expelled. Elaine Voss states 
she told them the University has a process, they need to follow it, and she can't predict the 
outcome. Sbe is not able to accomplish her goal of collecting information at that meeting, as 
most. of the discussion is conducted. by the people accompanying Ms. A and is about campus 
climate issues and historical issues of racism on campus. After Ieitex:atmg demands .to know the 
names of the students accused, Ms. A ends the meeting stating she has to go to class. 

At this meeting, Ms. A provides copies of two letters to Ms. Voss. One is dated February 8, 
2005, and is addressed to Charlene Jaeger, Michael Tate, and President Rawlins. That letter, iii 
its woWs, "is mainly being writtm to help you, as the upper administration, to stop ignoring the 
bla1a.nt discrimination that occurs on a daily basis here on the campus of VlSU ... While most of 
you may go home earlier in the daytime, most of the • colored' studmts on this campus stay 
possibly until after two am just to make sure that we can get home 'safely' with the fear of 
getting targeted because of our skin color, sexuality, or any other marker that deems us as · 
different. .. .As a woman and student of color on the Washington State University campus, I urge 
you, as a 'victim' of racist and sexist crime that you do expel the 'hays' that have taken my right 
to feeling 'safe' on this campus." 

The other letter, addressed "To you boys," mcludes the following: "It is only fair that you 
listen and read this letter with an open mind which has been something you have not allotted for 
me. I have been on this ulliversity campus for three years DOW and people like you', racist and 

. sexist, are the reasons this university cannot go furward its "diversity" goal.. ... As a woman of 
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color on this campus, I have gone through many racist and sexist events fuat would make many 
people want to give up on life. Ar. a strong woman of color I am prepared to make sure that you 
understand fully the extent of the pain that you have caused me and the multicultural community. 
Y Qu're t sic] every action that you decided to act upon every night that you saw me made me bate 
you from the darkest part of my heart. Your blatant ignOI'lUlce of my feelings and my rights -
made me feel like a slave that had been beaten to the ground. Your harassment thai: you found so 
particularly funny only caused someone else's day to be broken down ..... The only reason 1 have 
to love you is because God give& me that ... M I bad no compassion in my life I would bate you 
with aU of my heart, mind, body, and soul because you, are the image of a person who would 
lynch me." 

Ms. Vass did not deliver the letter to the suspected students. explaining to the Task Force that 
it was simply accusatory, it did not describe who did what, and described only Ms. A's feelings. 
The matter had not yet been adjudicated and the letter was conclusory in that regard. Ms. Voss 
stated she had concerns about further escalating an already tense situation. 

February 14.2005 
Elaine V ()SS teams from the coaching staff that two additional players came furward, 

identifying themselves as members of the group that walked by theMSS with Mr. D and Mr. E. 
All four students went through the Student Conduct process, though only the participation and 
identities of Mr. D and Mr. E are widely kno~u. Ms. Voss told members of the Task Force that, 
although the Student Conduct staff was prepared to issue tbe letters that would fonnally initiate 
the process at that time, there were many administrators. lawyers advising fue University on how 
to proceed at this point because of the high profile of the situation and the attention drawn to' it 
both on campus and external media, etc., and they were directed not to begin the process at that 
time. There is. instead, an infonnal meeting with the coaching staff and conduct staff, at which 
time the students are told that the matter is serious, that all four students need to tell what they 
mow, and that any player involved should not be walking on that floor of the CUB at all. The 
students aU agreed, but this, too, was not communicated later to Ms. A or to tb:e others at the 
MSS. [It is the observation a/the Task Force members that/ears o/the students and staff at the 
MSS might have been lessened had they been advised that the accused students were not going to 
pass by their office (It this poiJ1t. The Task Force understands that the ConiJuct Officers believed 
they were legally "estricted from giving this information by FERP A.) 

Ms. Voss states the students were very apologetic frOID the outset, and stated they were 
shocked that anything they'd done had "caused this much grief" to anyone. They stated to her 
they didn't know, as nobody told 1hem they were out of line, and they had thonght they were 
getting a positive response from their clowning behavior. Ms. Voss further states that nOne of 
the athletes said they had observe<! or had engaged in making "chinky eyes" as a gesture. 
Several of them stated if it had, they would have stopped it, and would have reported it, as it 
would be very offensive. There is no written account nor any person interviewed in this Review 
process indicating that any of the athletes sald this particular behavior had taken place. The team 
is very ethnically diverse, and one of the student athletes in the group passing by the MSS is 
himself an AsianlPacific Islander. They explained fue behavior they admitted to as being 
"goofy," friendly and outgoing. The dance that one of the group engaged in, according to- the 
basketball players, was his rendition of a dance performed by one of the leads in the movie 
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"Dumb and Dumber." 13 •• , Mr. D indicated that he believed he was probably mistaken by Ms. A 
for another very tall team member in the group. He agreed he had been present when the 
clowning bebavior took place, but stated he had not engaged in it, himself. 

February 15,2005 
Elaiue Voss con:tacts Manuel Acevedo questioning whether he is aware of any additional 

witnesses to the incidents in question. Mr. Acevedo identifies three potential witnesses: Ms. B,· 
mentioned above, Mr. F, also mentioned above, and a third student Ms. Voss atlcinptsto 
contact them all that day, and is able to interview Mr. F and the third s1lldent Ms. Voss also 
emails Ms. A, requesting further opportunity to meet 

February 16, 2005 
Elaine Voss has not heard from either Ms. A or Ms.B, and asks Manuel Acevedo for 

assistance in contacting them, explaining it is vital that she be able to interview them in aid of the 
investigation. She told a Task Force member she recalls noting to him that it was wrong that 
they make such serious allC?gations and .then walk away from the process. He indicates he will 

. try. that he understands neither of the students trusted the adroiDistration, including him. 
Ms, A responds to Ms. Voss' email, asks what part of the statement she needed clarified and 

states she was "OVERLOADED" with other obligations, perhaps they could speak. on the phone 
while she was working at the MSS. Ms. Voss ascertains from Manuel Acevedo that it would he 
acceptable to him if Ms. Voss interviewed Ms. A at work at the MSS, and then sends a 
confirming email to Ms. A to that effect, asking to come down to see her that Thursday (the 
17th) at 7 pm, to which Ms. A a.gtt:ed. 

February 17. 2005 
Elaine Voss anives for the appointment wlth Ms. A at the MSS at 7 pm, accompanied by 

Conduct Officer Chris Wuthrich. In aid of the investigation. the Conduct Officers prepared R 

photo montage so that Ms. A could identify which person made the "chinky·eyed" gesture at her. _ 
Police interns are still present in the MSS. Though Ms. A initially greets Ms. Voss with a Smile, 
she then turDs to Manuel Acevedo and engages in about a five~minute private conversation. Mr. 
Acevedo excuses himself and Ms. A and they retire to another part of the office while the 
conduct staff wait. The police interns advise the conduct staff that earlier in the evening, 
someone had knocked on the hallway window at the MSS and that had upset Ms. P_ He is not 
the same individual as those Under investigation. Ms. A believes it was a student from her 
communications class, and concludes it was some ally of Mr. D's and Mr. E's, attempting to 
intimidate her. The conduct staff identified all the students in Ms. A's communication section, 
and none of them are on the basketball team. There has not been any corroborative evidence that 
this incident was related to the prior incidents, nor that Mr. E, Mr. D, or the other accused 
students were aware it had taken place. Manuel re1llrns after speaking with ME. A for about 20 

Jl One oftbe conduct SIlIffers and oncoftbe Task Fonn Review team members viewed the film to see if SlIM a 
dance sequence takes place in Ihe film. There is a brief sequence wherein a lead chBJaCter CIlgages in the $ort of jig 
that the VBriOU& wilncsSCS described. 
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minutes and advises the conduct staff she is too upset to engage in the meeting with them. Ms. C 
is also present 

Elaine Vass is able to reach Ms.. B after several attempts on her cell phone, and they schedule 
a meeting on F ebroary 22nd.. 

February 18, 2005 
Ms. C coD!act:s Elaine Voss, provides an ad9itional statement about the glass-tapping incident 

and clarifies a date on her earlier written statement. 

February 22, 2005 
Elaine Voss goes tn meet Ms. B for their scheduled meeting but Ms. B does not attend. 

February 23, 2005 
Elaine Voss emails Manuel Acevedo requesting help meeting with Ms. A and Ms. B. She 

eroails Ms. A and leaves ber a voice mail to the same effecl Ms, Voss has indicated to Task 
Force members this is vay UIl1lbllal in her exper:ien.ce with complainants, who are usually 
anxioUs tbat the investigamrs have full infonnation about their complaints, 

About 200 students stage a march on the administration building about campus climate and 
racial issues, They enter the Office of the President and demand an immediate meeting. Staff 
advise be is not present at the moment and a meeting can be scheduled later that day, Mike Tate 
meets with and talks with some of the demonstratOrs, Vice President Sally Savage offers to meet 
and to talk with some of the demonstrators but is rebuffed. . 

The conduct ~taff discuss the matter and conclude tensions related to the need to resolution 
have arisen to the point they can. no longer delay the process in ~opes that Ms, ' A and Ms. B win 
provide further information. Prelimi.nary conference letters are band-delivered to the suspected 
athletes, advising them of the process and scheduling a preliminary conference for February 28, 
2005. 

February 24, 2005 
Elaine V oss sends an email to Ms. B again requesting the opportunity to interview her. 
Estimated. hundreds of 8" x lltl flyers with the photos of Mr, ·E and Mr. D were posted 

throughout the center of campus. Both flyers are topped with the word "Waming!n in bold 
letters. The tex.t under one photo read: "These are one of the individuals who have been 
identified as one of the guys tbat are involved in the Multicultuml Stndent Center racial 
harassment events." The text under the other photo read: "Makes DlOnlcey noises and gestures at 
students of color so watch oue" Once noticed in the morning, the flyers were removed by 
campus security, some atbletes., and Athletic Department stafL 

Although Ms. Voss advised a Task Force member she would consider the latter incident a 
violation of the conduct code, 'it was not pursued, after consultation with members of the Athletic 
Department, because (1) there were no suspects and (2) the situation already appeared to be 
dangerously volatile. 
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A group of protesters appears at 'the WSU basketball game, which was televised. bearing 
posters, some of which accuse Mr. E and Mr. D of being "bigots." Head Coach Dick Bennett.. 
reacting to the posting of the flyers and the presence of accusatory posters and demonstrators at 
the game, speaks to the press, stating the players "had absolutely no desire or intent to do 
anything untoward racially. That is just not them." The coach is also quoted in the media as 

. saying "Mr. D and Mr. E· weren't even the ones Who did it. They even got the wrong kids. 
There were a bunch of them. Mr. D and Mr. E did nothing. They never said anything," and 
"1:hey were flabbergasted when this came out. They didn't know and we were all confused about 
what happened. The irony is they are some of our best kids. They're top students and strong 
Ch .... istians:· 14 Though the coach is also quoted as saying he would have taken "appropriate 
actions 11 had the students been guilty as accused, the earlier statements were more the focus of 
response in the communitY. 

February 25, 2005 ; 
Ron Sanchez and John David Wicker of the Athletic Department call Elaine Voss to discuss. 

what had occur.red at the game. After conversation they decide not 10 pursue the matter as a 
complaint, even though participants in the protest, at least, could be identified They decided 
against doing anything that would further escalate the situation. . 

February 28. 2005 
President Rawlins releases a statement (attached) to the community highlighting his desire to 

worle with students on the iSsues and reminding people of tl1.e right to due process.. This adds to 
about 30 written and spoken apologies and ex.pressions of regret delivered by the Presid.e:nt in 
regard to this incident 

Preliminary conferences were held by the Student Conduct Staff (see outline of process, 
attached). Ms. A was not specifically intonned of this step ;n the process. In answer to 
questions from the Task Force, Ms. Voss explained that her prior attempts to contact Ms. A and 
Ms. B for follow up had led her to believe it would be useless to attempt to contact them further. 
Ms. Vass further notes that in their normal process, matters are conduded more quickly. She 
explained it took as long as it did because of the time spent attempting to obtain Ms. A and Ms, 
B's participation in follow-up. Chris Wuthrich conducted the conferences with Mr. E and Mr. D, 
Elaine Voss with the other two students. Though the process anticipates a seven day written 
notice of hearing, either administrative or by a Conduct Board, the students all waived their right 
to such notice and the staff elected to conduct administrative hearings then and there. Again, in 
response to inquiry by the Task Force members, Ms. Voss, Mr. Wuthrich and Mr. Marczynsld 
agreed there was considerable pressure at that point from all quarters to move the process along 
as fast as possible. Ms. Voss further explained, in response to the question of wby 1his did not go 
to a full Conduct Board, that they did not believe, based on their experiences to date, that they 
could procure Ms. A's p£esence. To have a Conduct Board proceeding, Ms. A would have had to 

I. The lat1er quotation bas beell highly inflamm&tory. It appeared to be contrlldict~ by (inaccUI1lte) media accounts 
chat the named students bad admitted to racially-bllJ'assing behavior. and to inject an irrelcvant obscrvation about the 
students' religious affiliations. The coach likely intended to convey that he Iotew his students to be fair, kind, and 
non-aggressive; but that statement did aot achieve its lntmded effect. 

Human Rigbts Commission Task Force Report 
Race imd Ethnic Relations at WSU 

594 

21 



appear at the Board - the accused people have the right to question their accuserS. Further, in the 
estimation of the conduct staff, even if true the accusation didn't arise to the level of seriousness 
over which conduct boards are commonly convened. The practice is generally reserved for 
situations involving multiple or very serious offenses when the staff is considering a serious 
sanction. In this instance, they had ari UllCOrroborated complaint to present and'believed. they 
didn't have enough to present to a hoard. Their goal is to . deal with things at the least fonnal 
process possible. They're "loolting for an educational moment R This is consistent with student 
conduct code processes and practices at other mstitutions. 

[The Task Force's position is that, despite apparent non-cooperation from the aggrieved 
students, they should have been advised that the matter was reaching the point of adjudication, 
and offered the opportunity to participate. Further, it is the Task Fon::e's position that the high 
profile of the incident and the impact of alleged racial harassment was such that it would have 
been. appropriate to conduct a full Conduct Board, with participation by students, faculty, and 
people with particuillrized training in bias msues.] 

March 1. 2005 
Results of the ado:rinistrative detcrI!lination are relayed to the four accused students. The 

conclusion is that there is not evidence tbattbe accused students engaged in harasslng behavior 
as alleged.. The conclusion was also that adolescent behavior (that did not include racial gestures 
or epithets) was misconstrued as racially..-oriented.. A press release was prepared by multiple 
parties involved in WSU administration. [It is the observation of the Task Force that the press 
release, carefully composed a.'> it was, was not clear in relaying what had occurred and why, for 
example, the matter had not gone to a full Conduct Board hearing. Further, while it is apparent, 
in hindsight, that Ms. A was not notified at the same time as Mr. D and Mr. E of the outcome 
because the administrators were attempting to coordinate support for her at the time of 
notification, the timing of notification of the various students makes it appear as though Mr, D 
and E were being favored.] 

March 2. 2005 
Immediately prior to issuance of the press release, Elaine Vass is tasked.. with bringing the 

written announcement to Ms. A. Vice President for Equity and Diversity M11ce Tate and others 
in the administration relay to Ms. Voss the results will be upsetting to Ms. A., and that she should 
have support when she bears; They enlist the aid of Alice Coil in the Women's Resource Center 
to be present with Ms. A to meet with Ms. Voss. Ms. Coil is not apprised before the fact that the 
infonnation being relayed was the outcome of the adjudication. Ms. B is upset at the result, l$ 

and Ms. Coil inquires whether there was an appeal option for a complainant if an allegation was 
dismissed, and was told that there is not (Note. it is typical of this type of adjudicative process 
and most others that a dismissal of allegations of wrongdoing are not appealable by the 
aggrieved party.] 

I~ Members of the Comparative: Ethnic Studies Dept, Women's Rcsourt.e Center. Multicultural Student Service, 
Center, and Office ofEqoily and Diversity all sta~ !bat throughoutlhe time described in this timeline, counseling 
md other SUPPD1't options were offered to Ms. A. who articulated she was receiving sufficient support from friends 
Ill\d faculty. Some oifel'S ofbelp were declined by Ms. A because ofber lack of trust in anything associated with the 
WSU administrauoo. 
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Mr. D and Mr. E issue a public statement (See Appendix 5) regarding the issues and their 
resolution, wherein they state, "At DO time did we make gestures, comments or noises directed at 
anyone that were racially motivated. We have a racially diverse team and group of friends, both 
back home and in Pullman. We are upset by the accusations of racism, the damage to our 
reputations and the burtful way our names and pictures have been associated with these events. 
We recognize a student in the Multicultural Center was offended and for that we are apologetic. 
However, again we maintain our actions were Dot racially offensive or harassing in nature and 
we were only attempting to be friendly with. a group of people_ U 

March 4. 2005 
The WSU Boaxd of Regents requests an appropriare review of me student conduct process 

during its March meeting_ 

IV. ADMINISTERlNG THE STUDENT CONDucr CODE 

A. Perceptions of tbe Student Conduct Process 

In General. During interviews conducted at WSU campus by the Task Force, everyone 
expressed dissatisfaction with the course of events. There was also little knowledge outside the 
conduct staff about how the conduct process actually functions. Highly placed faculty" MSS 
staff, student leaders on campus, including officers of the Associated Students ofWSU Officers, 
and others were not familiar with the conduct boaxd process. This iDfonnation is disseminated in 
Student Handbooks to incoming students and is accessible 011 the WSU web site, but people are 
not actually familiar with the process. 16 . 

The conduct staff feels that they were pel'Sonally attacked; ~abused"-in the words of one . 
employee--by membcl'S of the Comparative Ethnic Studies faculty and some of the MSS staff 
and students, who wished to see the process fail in order to further political agendas of their own. 
Though the Uni.versity administrators directed the conduct staffto stick to their process, the level 
of scrutiny was such that they were not able to follow their regular protocols. In addition, they 
are aware that many people perceive their process as being a failure, although they believe the 
structure is sound and that they fulfilled their duties in good faith and professionally. It appears 
they were exconared for attempting to conduct their duties fairly to aU sides aru:l for observing 
the confidentiality requirements as they understand them. 

The administrators, including the President and his top cabinet members. expressed sadness 
and frustration that the process was SO disruptive and polarizing. and that their c:fforts to address 
the concerns and feelings of the affected people were generally rejected. They also descnbcd the 
experience as consuming enormous quantities of time and resources which detracted from their 
core duties, particularly in the areas of promoting diversity, because of the need to constantl1 be 
in crisis response mode. 

16 The lack of retcnlion of knowledge regarding the process is not necessarily inexplicable, in that there is a Jot of 
informution to absorb for 11 newcomer to campus life, and no parti.cuJar l'C8SOD to familiarize oneself with the 
conduct process unless one is a.ftt.cted pemmslly by it 
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Steven Bischoff, staffer at MSS, stated.he lost faith in the process from the fU'St meeting with 
:Ms. Voss and Mr. Marczynski on February 9, 2005, upon hearing from them that the conduct 
process is an educational one. He felt the results should be more punitive, as did Ms. A, in 
meetings and emai1s transmitted widely on and beyond 1he campus commuu.ity, and, to a lesser 
extent, in mterviews with the Task Force members. It appears to have been. the position of many 
of those studeotsand some of their staff and faculty supportex:s that the conduct process, which 

. averages up to two weeks to complete an investigation arui has a range of potenti.al sanctions, 
reserving expulsion for only the most serious offenses, was itself ml.8.cceptable. The proceliS is, 

. however, as described above and is defined·as chiefly an educational one. The process, and its 
goals and values, were rejected by many at very high volume and in mUltiple arenas. (See, for 
example, the events of February 9,2005, in above chronology.) It is impossible, therefore, that 
even the most scrupulollS and exacting application of the code could satisfy its critics who 
fundamentally diSll",crreeci with it. Though. no one was actuall.y able to articulate clearly what the 
oft-demanded "zercrtolerance" is composed of, it appears to be a demand to accept allegations of 
racial bias or discrimination at. face value and to summarily expel anyone so accused, without 
any examination of the truth of the allegations, the motivations of the actors, or the magnitude of 
the offense. 

Everyone outside the conduct staff expressed confusion and at least retroactive regret that the 
matter was not heard before a Conduct Board. Multipl.e faculty members and students expressed 
the importance that such a Conduct Board include student participation, and that the adjudicatxlrs 
have publicized expertise in areas of racial sensitivity and awareness. (In the latter regard, 
however, all three of the student conduct staffers relayed they do have specific training and 
personal eq>erience in such areas, but this is not known to the larger community.) 

Ms. A stated that from her first arrival on campus, her mentors explained that she could not 
trust the administration, and she bas a high level;f suspicioD.regarding any statement or action 
by the Univeroity. This perception of Ms. A's perspective was reflected by Manuel Acevedo, 
and descnbed as relatively widespread by a number of faculty and University staff. Though she 
noted tn members of the Task Force that she was ditflcult to contact, ~. A felt excluded from 
the student conduct process and al.so felt the outcome was incorrect factually and unfair. Sbe·has 
also stated she felt very exposed to media and olller interests, although, paradoxically, she 
vigorously initiated media attention, at least via emaiL 

Ms. A also bas express¥d the. unrealistic belief that the administration and the President in 
particular can aDd sbould be able to prevent all acts of racial antagonism by other people on 
campus. 

Mr. D and Mr. E felt they bad participated and cooperated in every way possible with the 
process,· anrl yet the people accusing them were unfairly allowed to avoid the process, to resort to 
the media and public pressure. Consequently, Mr. D and Mr. E feel they are still commonly 
perceived as being guilty of the allegations, even though they were cleared by each process, 
police and University. that was conducted. They also felt the process took too long, and wish 
that the University stood by its process and results more unequivocally. 

Manuel Acevedo and Ms. C stated that, in retrospect. at the time of the core incident, they 
should have simply walked out to the hallway and told the students their actions were 
unwelcome. Their recommendations to the Task Force included the proposal that relationships 
between all parties be strengthened to heighten the possibility of actual dialogue to resolve 
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. differences. Virtually everyone interviewed, including the President of the University and 
members of the conduct staff, expressed regret that a more direct, personal resolution was not 
possible earlier in the course of events. 
. An unattributcd "Hlstory" of alleged. instances of bigotry and violence on campus., described 
as rampant and la:rgely unaddressed by the campus authorities, bas been broadly disseminated 
both on campus and beyond (a version is attached). Many people have operated on the 
unquestioned assumption that this account is factually accurate. The Student Conduct staff has 
records reflecting responses and investi~tions that were made of many of these incidents that 
could hopefully lower the level of outrage over the accounts, but has not done so because of a 
belief that they are entirely prevented from doing so by the constraints of privacy law (FERPA). 
The Task Force's understanding of the law is that there is a great deal of latitude to permit more 

. iDformation, without vi<:llating individual privacy ri_.r~pdtb.at it is-essentiSlJ.thatj,le abiJ,iJY. to,,: "., . 
share this information be re-examined in light of the' commUllity's legitimate co~. -,. ~.' . • 

'The alleged lack of action by the administration to address incidents of hatelbias has caused 
some students to resort 10 self-help remedies instead of relying on conduct proceediDgs. The 
Task Force perceives that the public humiliation inflicted upon Mr. D and Mr. E by the posting 
of accusatory fliers and accusations of bigotry at the basketball game were serious transgressions 
of civility and, quite possibly, of WSU's Conduct Code. This was virtually unaddressed, 
apparentl:y because the University authorities were effectively intimidated by the radicalism of 
those protesting issues stcmn:ring from the core incident. It is unfortunate that such an apparently 
unjust result would pertain. 

Some of the faculty appear not to have assisted the University or the students in exercising 
rights and process under the student conduct procedure, Boycotting or politiciting a process is 
not participating in it. If the process is inherently DDt equitable, or designed to arrive at pre­
determined results, one can imagine not participating in it. This review did not find support for 
that conclusion, however. Before a process is criticized or rejected, it should be, at a minimum, 
understood. If the process is essentially sound and provides basic due process, it should be 
participated in. Increased transparency in the process would assist, as well as a willingness on 
the part of critics to view the system fairly and openly before concluding that it is broken. 

B. Struc.ture and Goals of Student Conduct Process 

WSU's Standards of Conduct for Students are established under the Washington 
Administrative Code (WACs), at WAC Title 504.24 and following. WAC 504-25-200 provides 
"The university's disciplinary process is educational. but students can be suspended or dismissed 
for serious violations of the standards of coriduct." 17 Accused students' rights are set forth under 
WAC 504-25-201, and largely dictate the process that the Student Conduct staff must follow. 
The Conduct Code-- termed "Conduct Regulations" in the WACs-- is set forth under WAC 504-
25-001 and following, The section starts with definitions, addresses academic di&hanesty~.ane. 
then goes on to define violations under the titles of "Discrimination" \VI AC 504-250-020),-· .. ··, 

17 The insistence in the WAC thllt the Dlnduet process is "educational" rather than punitive migbt beer re­
examination for intellectual honesty, if nothing else. While the prin~ry purpose of an institution of higher education 
is, of course, education, it can appear disingenuous to disavow any punitive intent or impact upon a process that 
includes penalties that, lIS a matter of fact., amount 10 punisbmau.. 
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"Harassment" (WAC 504-25-040), and "Malicious Harassment" (Jl AC 504-25-041). Note: 
Some students expressed the opinion. that academic violations ~~empbasized wheMaS-~. 
incidents are not. WSU is an academic iDstitutioIl, focusing primanly on its identity as such. 
The primary focus, even structurally in the WACs, is necessarily on educational issues. As an 
example, arson would be highly disruptive to campus life, and would be a violation of the Code 
of Conduct, but arson is not highlighted in WSU's discipline structure. It does not fonow that 
the administration does not take arson seriously. 

The functions, jurisdiction, purpose, and philosophy of the Student Conduct Board are set 
forth in itl> training manuals (example attached). Fliers outiining theSe core diiectives are' ~"'; 
provided to students" parents, and the community. Training is conducted and. it appears that the 
conduct staff is dedicated to faithfully fulfilling the directives set forth for them. How, then, 
could it be that the process in this instance was such a ~~~~~'t.¥--~g ~periell,<;e? .• 

C. Appropriate Disclosnre under Family Educationsl Rights and Privacy Act (FERrA) 

1. Introduetion- What is FERPA? 
FERP A is an acronym for the Family Educational Rights and Privacy Act, codified in 20 

U.S.c. §1232g. Tbe purpose of this federal Act in a university context is to protect a 
student's privacy interest in his or her "education records." This term is broadly defined as 
records, files, documents, and other materials, which contain information dircctiy related to a 
student; and are maintained by an education agency or institution or by a person acting for 
such agency or institution.. A university is prolnoited from disclosing any ~'education 
records" or "personally identifiable information" from such records unless prior written 
consent of the eligible student is obtained. There are ·only a liInited number of specified 
circumstances when an education institution can release information without prior written 
consent. 

Section 99.3 of the regulations defines "personally identifiable information" as 
information that includes, but is not limited to: the student's name; the name of the student's 
parent or other family member; the address of the student or the student's family; a personal 
identifier, i.e. social security number; a list of personal characteristics that would make the 
student's identity easily traceable; or other information that would make the student's 
identity easily traceable. . 

Many in the legal professioll feel that tills law, while serving an important function by 
protecting the privacy of students, is limiting in other respects. For instance, because student 
disciplinary proceedings are considered a part of the student's education record, information 
from the record cannot be disclosed. Congress bas not determined that an exception for 
disciplinary proceedings should be exempt from FERP A, so apart from the narrow 
exemptions, a· -waiver by the eligible student is re<J.u~. "Q!<iore any information c,:a:n ~~ '. 
released. 

2. Implementation in the C()re Incident 
In this instance, waivers were not signed by the students until findings were made by the 

conduct officer. In the entire period prior to that, the only source of information available to 
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the public was the police report, which is exempt from FERP A and is a public document. 
The statements macfe by the accusetin!hi: pulice report became the basis ofinfonnation that 
was disseminated widely in the campus and off-campus media. All too often, what is alleg~ 
in a police report becomes engrained as fact in the minds of observers.. The administrative 
hearings decision did not publi~h findings of the incident, and it is unclear bow the three­
member board (made up of staff from the Sllldent Conduct office) made their decision or 
grounds for their decision. Also, the activist measures of disseminating the allegations as 
fact led to their acceptance as fact, even in the broader community hey01l.d the campus. 
Some of tbe dem§Dds for change stated to t1;le University are grounded in fue assumption that 
the allegations were entirely true and supported by evidence. 

The limitations placed OD. WSU by FERP A severeiy inhibit its ability to share any 
infonnation that could shed light on what the facts of the case are. Though .this ·~t ... 
should have gone onto a full Conduct Board hearing, the record of such a hearing and any 
investigation done on its behalf could not have been disclosed. 

There were several events in which an overly strict adherence to FERP A may have been 
detrimental. For example, the widow-tapping incident at the MSS (see timeline) could have 
been explained in a way to put students' minds at ease. Here, if the conduct offices had 
redacted the personally identifiable infonnation related to that student, they could have 
disclosed the f.id to Ms. A that the incident was not backlash or related to the athletes. 

3. Implementation in Broader Context 

While FERP A does pmce severe limitations on the information that the University can 
disclose, it does not prevent the University from stating that it is taking action or 
investigating a certain incident Many in the community respect the fact that the University 
must obey the law. However, it is the perception of inaction and bias that contributes to 
much of the misunderstanding. Because there at least one University official (the bead 
coach) spoke out on behalf of the players, there was a perception of unequal favorable 
treatment towards the basketball players by the University. The perception became: Why, in 
the· dearth of information, was a University official making statemen1S when no comment had 
been issued by the Office of Student Conduct? In part, this perception is based on a lack of 
understanding of how power is decentralized in a large university. 

Free and open speech is highly valued., and speech limitations are frowned upon. As 
custodiant of facts following an investigation, student conduct staff are in a position to 
substitute facts for rumor and supposition. Their duty to the larger university community, 

. . and indeed in preventing future perceptions of bias, would point toward more dissemination 
of basic, non-personally identifiable facts, and away from a cloaked process which is 
detrimental to their and the system's own credibility. 

There has been a litany of events (referenced previously in this Report) which have 
occurred in the past and allegedly illustrate WSU's non-action. WSU, through its Student 
Conduct Office, has investigated many of these alleged incidents and acted upon them. 
However, because of FER!' A. none of the findings were made public. Calls for action 
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appear, therefore, to reroaio unanswered, which petpetual:es the perception that the University 
is mdifferent about incidents of racial harassment 

4. Legal versus Educational Issues 
The campus judicial process should be an educational tool for the student which may 

carry with it consequences, corrective actions or amends. Though a particular act may not be 
a crime, the University can still view the .violation as egregious, against the ~ore valu.=s of the 
community, and ~~e to .the_ educational process fur students. These principles of. 
conduct should include bias-related incidents,· which should be seen by the campus 
community as breaches of standards of civility and equity. This view should not be in 
conflict with the need for dUe process. The threshold dete:rm.ination is whether the conduct 
occurred as alleged. If it did occur, such conduct is taken seriously. 18 Even in cases where 
there are not publicized findings, the process should illustrate how the values of a community 
are jeopardized or comprised by:.aDt.of-nte·or racism. At. this .point, determination of a 
sanction in the case of violations of the conduct code is often up to the individual judicial 
officer or the hearing board. Such. consequences should always account for the impact on the 
larger community. 

V. THE RESPONSE OF THE ADMINISTRATION 

A. Expectations of the Administration and the Administration's Reactions to Those 
Peruptions . 

Members of the Task Force perceived a widespread lack of understanding ofllie actual, 
functional dynamics of how the WSU administtation operates. Some students, staff, faculty, and 
off-campus observers evinced the beliefthat the University Presi.dent·operates. "W'J.Zard of Oz· 
tike," as the "man behind the curtain" who is able to control all aspects ofllie campus. 
Consequently, virtually every aspect of campus life that is unsatisfactory has been attributed by 
some to the President's maction., indifference, or worse, alleged malicious design. 

B. Reactive Response by the Administration t6lssues of Diversity 

Multiple programS, commissions, committees, and initiatives have been set in place in 
reaction to stated concerns about diversity issues. Some committee members addressing the 
Task Force articulated confusion over their own roles and the manner -in which they should 
interact with like-minded components of the campus community. The Offices setting these 
gronps in place have articulated !be desire to allow them to operate independently. Diversity 
proposals are sometimes discussed but are "shelved" by the administration without consistent 
implementation, monitoring, and evaluation. There appears to be a lack of assessment and goal 

It To the extent !he =ept ":zero t()iC11!llce" was meaningfully articulated to the Task Force, it means, as Ms.. A 
&tat~ the estabIish:ment of 8 campus climate wbcre the dignity of all studen~ regardless af race, is highly valued. 
No bias incident mould be considered so insignificitQt as to be unworthy of response. The concept of zero tolerance 
is discussed in more detal1 below. 
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attainment. (There is a perception, for exoonpie, that studies have been done and not necessarily 
followed up, such as the Council On Campus Climate Plan Of Action, Apn124, 2001.) 

Members of groups charged with such tasks should take the initiative to coordinate with each 
other and to CODSUlt centrally with the Office of the Vice President for Equity and DivCrsity for . 
assistance in continuity and effectiveness. The reactivity of the University results in part in 
student and faculty perceptions that the administration responds with damage control and the 
stance of "we know what is best," T'nere is a perception of a "top-down" approach to handing 
i~s~~ of diversity with little to DO feedback from the University comnmnity. The University 
has, however, long-term employees with a . wealtb of institutional history and experience in . 
addressing these issues. A sincere and thorough-going use 9f channels of commuuication is 
required to change that tendency. ' On the part of disaffected students and faculty, the willingness 
to allow the University to Hdo the right thing" must be extended for any posS1oility of success of 
their stated des~e to be included and not "marginalized. ~ 

VI. PROBLEMATIC STRUCTURAL ISSUES 

Some Structures Which Could be Useful Lack a Clear Path or are Disengaged from Racial 
Issues 

A.. Nature ofUniv~rsity Structure and Resources 

There may be a lack of persistence and adequate funding for programs and structures created 
to address some of the issues that make them less than successful. The structure of most colleges 
and universities is l.m1ike many other organizations, as they are "loosely coupled". This means 
that as an organization, though there appears to be a hierarchal structure (i.e. president, vice 
presidents, deans etc.), there are essentially various groups (i.e. students, faculty and 
administrators) who are engaged in making decisions and developing different solutions and 
taking action. Tbe core incident and what followed is a prime example. The "nature of the 
organization" therefore bas limits. 
The Task Force has observed that: 

1. Various entities tlften do not communicate directly (and in some CllSes do not share the 
same language) or talk across the groups. 

2. These groups take action and make decisions without consideration of the impact that 
action has on others. 

3. The 8SSllIllption is nurtured that an issue or probleu1 belongs to another group or that 
another entity bas the capabilities or resources to address adequately the issue or problem. 

_ . .., ... 4. A volatl1e issue can become an orphan and left until one group can recognize negligence 
by another group or the inStitution as a whole. 

When the recent budget crisis lrit higher education in the State of Washington, institutions 
were faced with deep cuts, Often valued programs were cut completely, reassigned or 
reprioritized as adminlstrators were faced with protecting the core of the institution, which is 
instruction and research. Discovery that the a.ccused. people in the core incident were athletes, 
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concern was heightened because of the perception that the athletic department has been favored 
in funding over other aspecls of the University. This perception probably colored assumptions 
about the culpability of thos~ accused, quite apart from who they are as individuals. 

B.. Relative Lack of Provost, Ombudsperson, ~ans Rale in Promoting and Supporting 
Diversity 

The entities appear to be relatively uninvolved in. solving the problems identified, although 
they are nominally charged with an important role. The Provost is the chief academic officer, 
and could playa more important role in the diversity course issue. The Ombudsperson has the 
premiere alternative dispute resolution role at the UDiversity, and could help resolve issues 
before they go into formal processes. The Deans lead their colleges and departments. 

C. Some Structures are Not Held in Respect by Activist Stlldents and Faculty 

There isa perception among some students and faculty that position of the ViCe President in 
the Office of Equity and Diversity and the Vice President's position at the University are 
"cosmetic." The Vice President for Equity and Diversity is harshly criticized for not being the 
product of a national search. Because they feel they were not included in this process, some 
students of color respond by criticizing all initiatives the Office engages in, instead of assisting in 
its goal of promoting diversity, which is a self--destructive pattem. The University has the 

. discretion to appoint positiollS without a search and has done so in a !lumber of units. It is not 
fair if only the "etluric" appointments are scrutinized ~nd criticized fur this, and· this unbalanced 
criticism reflects the general need for a better understanding of the ovemll functioning of the 
University system (referenced below). 

D. . Views of the AAPI Community 

There are many groups that constitute "the Asian American!Pacific Islander" (AAPI) 
community in the state (and nation). Even within existing coIIJIJllIllity groups there are subsets 
and individuals witb divergent views. As a historically discriminated against group, especially 
on the West Coast oftbe United States, it is understandable that AAPI's should have heightened 
sensitivity to perceived discrimination and anti-Asian bias and acts. A traditional route to 
success in America is education.. WSU, as a long-standing venue for realizing such .opportunity 
and the fear of the cuttiog off such a path to success can understandably lead to heightened 
concerns and anger in the API community. 

There have been many expressions of concern by API groups about the core incident and its 
aftennath, which positively reflect the high level of vigilance that the community maintains 
regarding the well-being of API college students. The information made available to the broader 
community and in particular that which was disseminated narrowly to the· API ..community , 
however, tended to be One sided and incomplete. The highest volume of information 
disseminated to the API community, chiefly through emails, offered as conclusive reality that 
alleged racist incidents occurred and that the administration failed to respond or responded 
improperly. One of these emails included the police report; which became the basis of factual 
conclusions, and a letter from students listing past acts of harassment. The tone of these 
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communications was purposefully incendiary and inciting; a student letter even referred to the 
athletes several times as "terrorists." 

In addition, due in part to the limitations placed by FERP A and the one-sided information 
disseminated., full information was unavailable.:fi:om the beginning. Even CMAA's report to the · 
Gove~~in~be!1l~act-iinding mission, focused on1y..~~Jhe~M$S stnd.;?~ 
and administration and was not a full-blown investigation, yet that report became viewed as a 
source of authority fuat racial harassment had in met occurred..19 The combination of the 
issuance of the poorly-worded conclusions about the Student Conduct Office adjudication, the 
purposefully lncendiary emails. subsequent statements by the head coach, selective statements 
taken from the police report, and the un-rebutted aUegatiollS by student groups, contributed in 
presenting a one-sided picture which was djfficult to refute. 

In 1his atmosphere of incomplete information and distrust of the administration, it was 
difficult for community groups to calibrate an accurate response. The typical communication to 
the administration from community groups consisted of demands for change and, action. after 
having concluded that racial harassment had taken place ami that nothing was done about .it. A 
regularized means of communication with. the Univen;ity, such as access to the Diversity Update 
as noted above, and the cultivation of productive, honest, and constructive personal relationships 
win help greatly. 

vn. RECOMMENDATIONS 

A.. University Administration un. 
A resource and dissemination plan should be developed and implemented to explain the 

institutional functioning of the administration in its policy. planning, and operations. A roa.dmap 
illustrating how the University operates would be useful, showing the various venues for redress 
of grievaJ:l.ces as well as lines of authority for decision-making to be positively assisted or 
petition~ . 

B. Student Conduct Process 

According to interviews with the Conduct Code staff and in consideration of the 
documentarion provided (see attached SanctionS and Incident Summaries), the great majority of· 
issues addressed by the Student CoDduct process are concerned with academic violations, 
alcohol violations, and petty interpersonal disputes, none of which generally significantly 
concem the larger community on and off-campus. In the majority of situations, it appears that 
the Conduct Code process functions wen in satisfying its stated purposes and policy. The Code 
is organized along a nationally-recognized model, and is acknowledged for its proficiency in 
achieving i.ts stated goals. For fue most, those goals are best achieved when the Conduct Board 
staff is permitted to operate with autonomy, according to the provisioru; of the WACs and. 
without "political" interference. 

19 CAl? AA's early intervention served the more primary pUIpose of providing support for !he API students who were 
indicating distress. 
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In other types of disputes that implicate violations of the code, however, more integrate<! 
attention needs to be made, on a regular basis, by key members of the administration and those 
executing the code. In circumstances fuat are likely to implicate broader sections of the campus 
community, a broader set of cODCems should be taken rota account 

.. --" 
1. Prior to Engaging in the Conduct Process - Options fOT Dispute Resolution 

AU members oftbe WSU ~us, but particularly the administration, faculty, staff, and 
graduate student assistants, should have a clear understanding of the options on campus for 
dispute resolution and, in any crisis situation, be ready to present these options to those in 
need. This is not possible without coordination of progzams and the development of 
relationships and lines of communication among all l~ve1s of the campus population, 
vertically and horizontally, and over time. . . 

2. Inform Student Rep()rting the Incident of the Minimum Standard of Due Process 

In any instance where the Code is specifically enforced, the student conduct staff should 
clearly educate and inform. students of the minimum stanrlaIrls associated with the student 
conduct hearings process ' (i.e. discovery, adjudication, and remedial measures and 
consequences), This information is included in the Student Handbook. Transparency of the 
sllldent conduct process should be a high priority for the Office of Student Conduct. 
Students and others who avail themselves of this service should commit to J.istenlng 1ll and 
understanding this infunnstion or the process cannot properly function. 

3. Administrative Hearing v. Council Hearing Determination 

The student conduct process should clearly explain when and under what circumstances 
an allegation will go In the administrative bearing process or 10 the general council process 
for adjudication. The present case involving a student's allegation of harassment and 
discrimination byaoother student at WSU should probably have gone to the Student Conduct 
Board process for adjudication by their peers, and members of the faculty and adnriIristration. 
The reasons for not so doing should have been discussed among the affected units, which 
may have changed the forum, and the decision should have heeD explained publicly whether 
or not the decision was changed. 

4. Investigations of All Harassment and Discrimination Incidents 

All occurrences and allegatiorui of harassment and discrimination on campus based on 
mce, national origin, gender, religion. sexual orientation, disabilities, etc .. should be 
addressed independently by the Center for Human Rights (CRR.). The WSU Police 
Department ,~e}~~ce Of. Stu~nt Affairs should immediately. :ep~ Inciden.t!i to the 
Center for Human ilghts to mvesbgate the occurrence or allegatl~ The CRR should 
actively participate in the process by which such incidents are adjudicated. 

The Office of the Vice President for Equity and Diversity, the Office for the Vice 
President for Student Affairs, and those directly engaged in these cases need. to play close 
attention to some concerns in the creation of this special arena for one particular category of 
conduct code violations. Is there a compromise of the appearance of fairness if CRR both 
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investigates and adjudicates case? Can the CHR assist in training the Conduct Office? If the 
student conduct office is to do its job with integrity, it must closely coonlina.te with eRR.. 

"Fairness does not allow an investigative"'and adjudicatory Dody to unquestioningly acce;tthe 
investigation and recommendations done by a separate entity, unless there bas been an 
agreement that the fust body -is responsible for the m:ve,stigation.. • OIMoU"Sly, this is a 
deveioping area of cooperation., and close collaboration between the units is essential. And, 
very importantly, as CHR. is given this higher level and quantity of responsibility. its resource 
allocation should be commensurate with that level and quantity for it to cany out these new 
obligations. 

5. Discrimination and Harassment Policy alld Procedure 

Similar to the alcohol and drug policy established in the Student Couduct Handbook. 
there should be a dear policy Oil how allegations of discrimination and harassment should be 
handied and guidelines enunciated according to the degree of severity. Currently, there are 
no policies that address incide:nts of discrimination and harassment in a clear and systematic 
manner. The policy should allow for flexibility to do justice in individual situations, yet have 
sanctions clearly based on the severity of the incident. The Student Conduct Handbook 
should make it clear that harsher penalties such as suspension 8IJd expulsion from school may 
be used in severe incidents of discrimination and. harassment. Typical standards for judging 
discrimination incidents include frequency, egregiousness, pervasiveness, and creation of a 

. hostiieJeaming"andtivmg environment. 

6. Mandatory Harassment and Discrimination Training for Conduct Officer and 
Student Conduct Board Members 

Specific and weU-publicized training should be 1he norm for conduct officers and student 
conduct board members who handle issues of bate/bias, discrimination and harassment. 
Proper training should include handling issues of hatelbias crimes, malicious harassment, 
FERPA, sexual assault, etc . The minority student population, appropriate divisions and 
individnals within the University, and commUDity groups should be included as resources to 
give the process legitimacy and credibility. While supplemental training might wen be 
appropriate, the conduct officers do have training in areas of cultural competence. T'nese 

. stren.:,oths shouid be stressed and spelled out, and supplemented and further legitimized with 
input from community and student groups. 

7. Inform WSU Community of Policies and Procedures regarding Distrlmination and 
Harassment 

The policies and procedures of the Student CoJJLiuct Board should bect;>me more 
transparent and unambiguous to the public on handling incidents of harassment and 
discrimination and its rationale and decisions. 
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8. Establish and Support Alternative Dispute Resolution (ADR) Programs 

. Alternative dispute resolution i~, any J?J.~dure that is used to., resolve issues in 
controversy, including but not limited t~-coriC1li.ation, facilitation, ;-~iation, fact-finding: 
mini-trials, arbitration, and use of ombuds, orac.y combination thereof. All these techniques 
have the goal of.empbasizing the relationship between the parties, respect for the individuals 
involved, and permitting those involved in a controversy to have a voice in creating their 
solutions. These teclmiques involve a neutral third party, a person who assists others in 
designing and conducting a process for reaching agreement, if possible. The neutral third 
party has no stake in the substantive outcome of the process. Depending on the 
circumstances of a particular dispute, neutral third parties may be employees or may come 
from outside the organization. Typically, all aspects of ADR are voluntary, including 1he 
decision to participate, the type of process uSed, and the content of any final agreement. In 
some cases, some ADR techniques (such as facilitation, mediation, and fact-finding) are used 
to .facilitate public involvement in decision-making by creating ownership for conflict 

. prevention, ~ent..@n1i· resolution at. various levels,. including use' of a protocol' . _ . 
everyone understands. '.;- ... ..,... . .... .' ~ '. .• ......, ....... 

The precise fonns of ADR that work best for the WSU community will be best 
recognized and developed by those living and working there.. Some disputes between 
students can be more constructively resolved by training students to mediate and resolve 
issues among themselves. This program would empower students to participate in handing 
issues of coDflict in a. healthy and non-adversarial manner. It would be useful to institute an 
ADR system prior to a formal student conduct process. It would create ownership fur 
conflict prevention. mana.,oement, and resolution at various levels, including use of a protocol 
everyone undeIStands. Some theories and examples follow . 

. a) Transformative mediation ITransformational mediation] is a model of conflict 
resolution that values both personal strength and compasslQn for others as well as 
v1ewhlg conflict as au opportunity for growth and mutual gain. The transfurmative 
mediator works to help the parties gain a greater sense of their own capacity to 
effectively deal with their conflict and an increased understaniling of the other parties' 
perspective on the conflict. The concept is that, in addition to the goal of agreement, it 
is appropriate and desirable for mediators and mediating parties to have additional 
goals, such as empowerment and mutual recognition. 

Transformational mediation is especially . suited for highly ' emotional issues such as 
employee-management relations and has been highly successfully used by the US 
Postal Service and adopted by many other major employers. It is a distinctive approach 
that concentrates less on settlement than oDtransforming the disputants' views of 
themselves and their dispute, 'Trausformation' of the conflict is measures by the 
disputants' capacity to assert their own points of view while recognizing that other 
parties may entertain different ones. 

b) Restorative justice is a philosophy for the delivery of justice that seeks to address the 
harms to victims, the community, and offenders arising from crime (in contrast to 
traditional "retributive justice," which focuses simply upon adjudicating and punishing 
offenders). It refers to bringing together victims, offenders, families, community 
members, law enforcement people and other;; into a voluntary process that can help 

Human Rights Commission Task Force Report 
Race and Etllnic Relations at WSU 

607 

34 



.... ; .... ,:' . ' .0 ." 

both VlctUns ~d;~d~s~·~~i:~an~~~ __ ~~Irea~r.i~.jo~e ~ .. ~~>-' 
__ what amends would help. Offenders may realize how they have hurt individuals, . 

families and communities. Restorative justice processes have various fo:r.ms and 
names: "jctim offender mediation, restitution, community service, group conferencing, 
sentwcmg; or peacemaking circles_ 

c) Conflict Resolution Program. In the past, the Conflict Resolution Program mainly 
handled interpersonal conflicts in the workplace, classrooms, and living environment 
Currently, this program is in transition but should be considered an important option to 
resolve conflict Currently, there are two staff members in the Office of Equity and 
Diversity who are certified in mediation; however, there is no specific conflict 
resolutionlmediation program. There should be' a cadre of individuals across the 
campus trained in mediation. The campus-wide training will serve to provide more 
comprehensive and focused efforts on resolving conflict at its lowest leveL 

d) Conflict Resolution Training. The administration is currently developing a Prejudice 
Reduction with Conflict Resolution training program. The Task Force would like to 
see fuis training involve students, faculty and staff and have on-campus trainers who 
can promote and educate the campus community in conflict resolution. 

C. Establish a Bias Response IncidentProt()(:ol 

The University · should consider developing and implementing a Bias Related Incident 
Protocol and Team, which would supplement the work of the Ceilter for Human Rights and 
provide a defined communication. forum. This team could be comprised of members' of the 
University cotIlIllWlity, including students, staff; and faculty, who are called in when there is an 
alleged incident of bias. This group would be able to articulate to the community what happened 
and assure the community that the incident is being addressed. Also, the team would be able to 
work more directly with those commtmities impacted by the incident as well as encourage dialog· 
and direct educational forums. This could offset some of the more· incendiary and emotional 
impacts of an unfettered media, wifuoutmuzzling that media. A protocol would sHow f~r more 
coordinated efforts between University offices regarding their policies and practices and 
facilitate stronger commumcatic}Jl. In the stress of the immediate aftermath of an incident, the 
resources available to those affected should be clear. 

D. Establish B Diversity Education Program 

In. Appendix 7, the University haS listed a wide variety of programs oriented toward diversity 
and inclusion. The Task Force's drawing attention to the programs listed below is not intended 
to dispaxage any programs that are successfuL We recommend, however, that these programs be 
considered critical to the UniverSity's mission, and that they be monitored and evaluated for 
success. 

1. Diversity Edncation Program 

While WSU holds programs and activities that embrace diversity, it could do more to 
educate students on these matters through discussing subjects of discrimination, harassment, 
intercultural communication, behavior, and relations (i.e. intersectiollSOf race, nationality, 

HUnlan Rights Commission Task Force Re.pert 
Race and Etbnic Relations at WSU 

608 

35 



: ~ ••• ,:::,,~-'~ ' •••• • . ;'.',~~~- - • • • " j. . ..::.:." • •• • 

gender, sexual orientation and disabilities). The program should a1so-;d&.~s issues of 
harassmalt, discrimln.ation.and iDstitutionalized "-isms" that face the WSU community. The 
Dialogue Program (a peer-to-peer diversity education program established in 1994 at WSU 
which no longer exists) would be a possible model to consider for a program to encourage 
students to address campus climate issues. The Diversity Education Program could also be 
responsible for provirung programming fur the new student orientation and for the residence 
halls and Greek system. It was reported to the Task Force that in the fall, the Office of 
Equity and Diversity will be implementing a new program created by fue National Coalition 
Building Instilllte. This program teacoos 'a model for campuses and communities on (1} 
prejudice reduction and (2) the controversial i&sues process. It also has a leadership 
development program which provides advanced training in conflict resolution skills. The 
Task Force is encouraged that the University has taken the initiative to develop a training 
program in this area of diversity. 

2. Diversity Training for Freshman Orientation 
Proficiency in intercultural communications and cultural competency is an important 

component of a university education. The Task FGIce recognizes that most learning OCCllrl) 

from interactions and experiences outside of the classroom. WSU bas a number of 
successful freshman orientation programs such as Alive! and University 100 which would be 
viable means to facilitate various. discussions and understanding of diversity. 

3. Promote Cultural Compdency/Sensitivity Training 
Cultural competency and sensitivity training should be required for all administrators, 

faculty, staff, and law enfon::ement officers, especially for individuals ~<'Jf1(,-_.~~.:, ... ~ 
students on a daily basis. Training should include how individuals , should rcspoild 
appropriately to incitients of alleged discrimination and harassment and how to foster 
intercultural relationships in a learning environment University employees who work with 
S1l1dents in a living, classroom, or employment setting should attend mandatory harassment 
and discrimination training periodically, so that new ideas and learning can be explored.. 
Such trainings should be included in the new employee orientation and training. Specific 
trainiug should be designed for faculty to be used in. classroom settings, highlighting 
strategies for facilitating difficult conversations, interventions when students may exhibit 
discriminatory behaviors, and ways to ensure that classrooms are fair and equitable. Eacb of 
these entities should receive training in FERP A as wen as the conduct code. Smdent leaders. 
particularly those representing groups likely to be affected, should have the opportunity to be 
consulted and involved in the formulation of this training. 

4. Continuous and Integrated Divenity Training 

Diversity training should not be viewed as an isolated subject but rather is more effective 
when integrated.,.tl;lrnughouftbe academic and extra-curricular experience at WSU. Diversity 
should be rlevelopmetltal and ongoing throughout the student's experience at WSU. 
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5. . Encourage, Normalize;and Promote Dialogue on Sensitive Issues 

Discussion of these topics should not be reserved for times of stress and antagonism. 
Models of community dialogue such as Study Circles that existed and functioned 
successfully on campWi previously should be reinvigorated. If succeSsful, they can serve the 
function of creating the relationships and vocabulary that the entire community needs to 
successfully confront the challenges that a changing demographic inevitably brings. 

E. Role oftbe Center fO.r Homan Rights 

The Center for Human Rights (CHR) should be included in the review and processing of ali 
harassment and discrimination investigations at WSU. It currently has a limited role and 
responsibility in conjunction with the student conduct process. Becauseot' concerns outlined 
above in regard to this new role for the eRR, it is essential that this process be developed 
carefully and collabomtively, 110 that the conduct process as defined in the WACs is not 
contradicted ·or UDdermi:ncd, and those implementing the various programs understand how their 
actio.o.s affect each others' duties. All specific recommendations below are made in light of this 
proviso, and are not to be considered binding on the formulation of a working partnership. 

1. Enhance the Investigatory Process.. · TheCHR should create specific objectives Illld 
goals .of the investigatory process for all alleged harnssment and discrimination 
occurrences and allegations on campus. This will add a perspective and focus that 
will enhance and inform the general conduct process in dealing with issues of bias 
and discrimination. 

2. Comprehensive Report on aU All~ations and Occurrences of Discrimination 
and Harassment. To provide a more ·verifiable barometer of the actual occurrence 
of bias and discrimination incidents on campus, the CRR should submit a report of 
all allegations and occurrences of discrimination and harassment to the President's 
Council and the Board of Regents. This report should inclllde all pertinent statistical 
data available, as well as specific occurrences of discrimination and harassment This 
report should be distributed to the WSU community and all interested parties. 

3. Handling of aU Discrimination and Harassment Incidents. The Center for Human 
Rights should be the primary office to handle batelbias incidents, having at a 
minimum a consulting role in any incident, even those viewed as plainly criminal. 

4. Encourage Reporting of All Discrimination and Harassment Incidents ... ..,.J]}e . . 
Center for Human Rights and the entire administration, faculty and staff shoUld 
commit to educating students, faculty and staff of their responsibilities to report all 
incidents of alleged harassment and discrimination that occurs on campus to the 
CHR. The Task Force has found a number of instances where students were unaware 
of CRR' s role to investigate discrimination and harassment on campus. 

F. Responsibilities of Law Enforcement 

1. The Hate/Bias Hotline should be answered independently from the Police 
Department 
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2. Protocol Training. There appears to be a need for a training protocol for campus 
police and other law enforcement officers in blUldling such incidents. While an 
incident may not constitute a crime as defined by Washington State law, it may well 
constitute a hateJbias incident that violates WSU's Conduct Code. The protocol for 
sharing reports of such incidents with the Conduct Board and the Center for Human 
Rights should be clear and consistently followed. 

3. Bias Awareness Training. Law enforcement officials should have knowledge, 
.. , trail:li'Qg. ~d awareness oflaws about discrimination and harassment . 

H. Addressing Campus Climate 

There is no easy means of assessing and promoting a healthy leaming environment that 
enco\.l1ages positive interactions among students. It is the responsibility of all students, faculty, 
staff, and administrators to foster with good faith dialogue and participation on campus that 
values and embraces diversity. Regularized channels of communication, even on sensitive 
topics, must be nurtured. 

1D connection with the core incident, some students and apparently some of their mentors 
protesting or reacting to perceived inaction by the University authorities acted in fairly extreme · 
fashion, sometimes with a significant failure of civility. S~h incidents as the- posting en campus ' 
of flyers bearing the tacos of the two accused students with inflammatory accusations and the. 
demonstrntion at the offices of administrators who expressed readiness to dialogue with the 
students may reflect an undergraduate penchant for revolutionary drama more than anything else. 
The alann of supportive groups and individuals beyond the campus may have been heightened 
more by the volume and heat of the rhetoric employed than by the merits of the substantive 
wrongs articulated. 

WSU's situation is not necessarily unique. For example, in 199&, the Washington State 
Board for Community and Technical Colleges; Education Division surveyed students about the 
supportive climate on campuses. Students were asked five questions related to the campus 
climate. Three of these questions · related to bow many instructors, support staff and other 
students were supportive, approacbable and helpfuL While the majority of aU students, 

. regardless of race and ethnic background, reported that most staff, students and faculty were 
supportive, more than 500 students reported that few or none of the other students, faculty or 
staff were supportive. Students of color were most likely to report that few or none were 
supportive, with Asians reporting this lack of supportive response at the highest rate. Some 15 to 
16 percent of the Asian Americans who responded to the questionnaire reported that few or none 
of the staff were helpful or .supportive. While the percentages who reported few or none of the 
others at the college as supportive is smal~ the race differences suggest that students of color feel 
less supported than do whites. 

Virtually every witness on campus interviewed by the Task Fon::e was asked whether he or 
she personally experienced or witnessed racist or discriminatory behavior at WSU. The most 
severe incident relayed in response to this quexy was the experience of one student who suffered 
the noxious experience of being subjected to· racial epithets by unidentified, apparently drunken 
partygoers. The other incidents reported as actually ~perienced by the individuals can fairly be 
described. as relatively minor, though still problematic. (For example, one person stated that an 
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unknown person misspelled "Asians Go Back" OD a poster at the MSS. On a DVD of "student 
testimonies" prepared during the time considered in this review, an AAPI student complained of 
being the only minority student in a particular class.) CHR's centralized collection of bias­
related information, a more careful application of FERP A, and the composite of imprQved 
commlJIlicatioD and dispute-resolution channels can ali contribute to a more constructive and 
accurate reflection of hate and bias issues. 

After interviewing several students, facuity, staff and administrators at WSU, the Task Force 
has drawn up the following recommendations on how better to encourage a healthy learning 
environment at WSU. These recommendations, however, are not a comprehensive list 
Members of the WSU community will undoubtedly suggest other solutions, which may he more 
suitable for the WSU community. . 

1. Campus Climate Survey 

WSU should consider admiIristering an all-campus climate survey to identify the specific 
issues of hate, bias, end harassment based on race and national origin. The University 
conducted a Climate Survey which addressed j:Qe general climate on campus, but which 
lacked credibility with some students and faculty because it reflected the opinions of the 
majority, the bulk of who are non-minority. There is some feeling that minority perspectives 
were lost in the methodology of the survey. As in most surveys, the methodology and 
limitations on interpretation need to he carefully explained. A new survey can be useful in 
determining whether WSU has met its diversity goals and plans outlined in the Strategic Plan 
for Diversity at WSU and in creating future initiatives on campus. 

2. Perform Exit Interviews of Min()rity Students, Faculty, Staff and Administrators 

It would he useful for WSU to conduct exit interviews for members of the student, 
faculty, staff, and ·administrators regarding their "WSU eltperience," which should include 
topics of diversity. Exit interviews may provide WSU with insight about the campus climate 
and relations on campus. Data drawn from the exit interviews could be induded in the Vice 
President's report to the Regents annually. 

3. University-wide Diversity Initiative 

Diversity goals and strategies are the responsibility of all colleges and departments in 
changing the campus ciimate. Each college and department shOUld review the University's 
Strategic Plan for Diversity and incorporate those areas of focus into its own specific 
diversity action plan. 

4. Focus Gn Transparency in Recruitment in Administrative Positions 

The Task Force recognized an overall lack of trust inside and outside the University, 
particularly regarding the recruitment of faculty and administrators for positions which 
address diversity on campus. A repeated theme articulated in .this respect from some 
observers on and off the campus is that direct appointment to key administrative positions 
without a national search and without articulation of why the decisions were made or 
consultation on such isrues by those affet:ted, diminishes the legitimacy and effectiveneSs of 
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those appointed. Another perspective on this issue is that some critics of the administration 
have an imperfect undersbmding of how a univeISity actually functions. This criticism could 

. apply to dlrect appointments to many positions at the University, not just those concerning 
diversity. It is not evident that those levying this criticism are themselves familiar with the 
normal processes of appointment and structuring in the University as a. whole. They may, 
consequently, over-1nflate the significance of the appointment process in the units under 
scrutiny. Nonetheless, in highly sensitive positions, such as the Office of 'Equity and 
Diversity, it is inevitable that a great deal of interest wiD be focused on how those duties, and 
it is incumbent on the adminis1lation to lend support and credence to those appointed to · such 
positions by being as open and explana.tory as possible about the validity of decisions made. 

There have also been concerns stated 'by some students that individuals appointed by 
WSU to handle diversity in recruitment may not have the necessary qualifications. Some 
students and staff interviewed assumed a lack of qualification without any basis that they 
could articulate, when requested by Task Force members. Increased dialogue on how these 
decisions are made and good faith in addressing these concerns are required on all sides. 
The flip side of this need for transparency is the need for students, faculty, and otheIs seeking 
diversity to do what they can to constructively support those engaged in attaining those goals. 
Criticism and rejection of those charged withattallring and sustaining diversity, without 
more, is destructive oftbose goals. 

5. Assessment and Evaluation ofDlversity Goal Attainment 

WSU is to be commended on its efforts to create comprehensive diversity goals for its 
community. However, WSU should foc:us on monitoring, assessing. and evaluating whether 
it has attained the goa.ls in its strategic plan for diversity. The University needs to examine 
what has worlced in the pas"t., what is working now, and what does not worlc. Some of those 
with long ex.pmence at WSU believe that the University was more successful in the past at 
full integration of people of color throughout the University at all levels of responsibility, not 
just in units focused on diversity. This issue resonates with the "'lack. of institutional 
memory" problem. WSU should also create specific strategies for each goal, to be 
impl.emented with individual colleges and departments throughout the University. 

6. Campus Participation in Diversity Initiatives 
An integral part of diversity planning and initiatives is to elicit participation from the 

entire University community including students, faculty, staff and administration.. All 
important goal of inclusion should be to footer involvement among a wider range of 
constituents to discuss and take part in the University's commitment to diversity. Diversity 
is not just the interest of students of color, but critically depends on the involvement on non­
.minority students and staff, and the readiness of an concerned to commUDicate openly and to 
explore avenues to reach common goals. 

7. Community Inp\.lt on Diversity Initiatives 

Since the harassment allegation in spring 2005, various community organizations and 
state officials have been concerned with how the· University addresses issues of harassment 
and discrimination on its campus. The concern and dedication of fuose groups is manifest 
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We recommend the University would do well to establish or emphasize its means of 
communicating its diversity goals and initiatives to the public, and receiving feedback on 
these issues. Such means could include public forums and discussioD groups to discuss 
issues of diversity. The "Diversity Update" publication from the Office of Equity and 
Diversity could be made broadly available to interested community organizations. " 

Various AAPI organizations have shOWD interest in providing input from AMI 
communities who understand the politics of identity and the dynamics of identity politics to 
assist the University on its diversity initiatives and recruitment of students and faculty to 
WSU. The UniverSity should request feedback and assistance from the community for 
support in its diversity initiatives. These colllIllunication itritiatives. moreover. must 
effectively communicate with the intended recipients. Both parties to any communication 
must extend effort for that communication to be successful. Where the WSU administration 
holds out a hand, there must be some willingness to accept that effort - tbe administration 
must be allowed to try to "do the right thing" in order to have any chance to succeed.. 

As noted elsewbere in this report, the students and the administration have been using 
different means of cotDIInUlicating, and missing each other. To be successful, 
communication must be a mutual process, and disaffected parties need to be willing to listen 
and to be heard. (The University's Department of Communication. could probably assist in 
developing a communications strategy that would meet the needs of the targeted groups.) 

8. Accountability to the Diversity Strategic Plan 
WSU has adopted a Diversity Strategic Plan which addresses issues of recruitment and 

retention of faculty, staff and students. The administration has a responsibility to ensure that 
the strategic plan is implemented in all areas of the University and assess iu effectiveness by 
using benchmarks and targets to show measurable progress in the areas outlined in the 
strategic plan. Targets could include putting money and resources towards support system 
for students, implementing the strategic plan and raising money for minority scholarships. 
Accountability should also include holding deans and department chain accountable for 
attaining benchmarks. As Doted elsewhere in this report, all members of the Executive 
Cabinet have respollsibilities for the c;:ritical mission of diversity. 

9. Application ofFERPA 

The University sbould create a plan on how FERPA should be applied in. cases of 
harassment and discrimination. FERP A is discussed in more detail elsewhere in this report. 
There Deeds to be a balance between student privacy and public safety. The widely­
disseminated "History" of accounts of unaddressed bigotry on campus should be compared 
against actual records of the Student Conduct Department anti, with the assistance of the 
Attomey General, accounts of whether incidents were investigated, Whether suspects were 
apprehended, and other information regarding the resolution of these incidents should be as 
widely shared. 
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I. Communication 

1. Campus Dialog Should Occur on Separateness Versus Integration/Assimilation 
Solutions and Approachei. 

The MSS system as currently set up encourages ethnic and racial sepllJ1l.teness as a 
vehicle for support, deliver)' of services, and creation of a safe place for racial and etb:n.ic 
minority students. But that very separateness can help create the atmosphere of 
hypersensitivity discussed elsewhere in this report For students and faculty of color to have 
the influence throughout the University that they desire, they must of necessity integrate 
themselves into the University's power structure. Integration is often considered on a par 
with inclusion. It is · the bringing of people of different racial or ethnic groups into 
unrestricted and equal association.. In U.S. history, it has been the goal of the civil rights 
movement to break down the harriers of discrimination and segregation separating African­
Americans and other traditionally discrin:rlnated-against groups from the rest of American 
society. Higher education integration bas been a hallmark of the civil rights movement, with 
U.S. Supreme Court victories won wen before Brown v. Board of Education. 

The faculty. administrators, and students of color whom the Task Force interviewed want 
barriers to opportunity and power rem£lved. At the. same time, another stream of intellectual 
and action-oriented tlwught Iu:zs seen the vitality of maintaining separateness for purposes of 
ClJltural self-identification, esteem, and enrichment. We do not know the answer to such a 
fundamental quesfion; nor would we recommend one right answer. But we do call the' 
attention of all parties to this question. cmd believe it should be discussed openly and in good 
faith. 

2. lnter-departmental Communicathm 
The Task Force observed that communications and interaction between the Office of 

Student Affairs and the Office of Equity and Diversity could be improved., as could 
communication and interaction between the Center for Human Rights, Ombudsman Office, 
Student Conduct Office, and Multicultural Student Services. 

3. Acti~e Participation and Involvement in the Multicultural Community 
The Task Force observed that some multicultural students feel "marginalized," which 

expression II.ras repeated in a number of contexts. The meaning of this characterization 
appears to be the perception that the University is also not involving students in participating 
and providing valuable feedback on student matters. Unfortunately, in the heated rhetoric 
surrounding the core incident at the University, this term may have suffered inappropriate 
use. Marginalization usually refers in general to the overt or subvert acts and trends within 
socleties whereby those perceived as lacking function or desirable traits are killed {)r 
otherwise excluded from existing systems of social and economic protection, thereby limiting 
their means far survivaL In the instant case, the students of color may mean "moved to the 
edges,'" "disregarded," and "disrespected... There is a danger that the sometimes-desired 
separateness. of students of color can bring about re-marginalization, which would be desired 
by no one. The term Umarginalization" bas been so ill-used in America today that it has even 
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been appropriated by affirmative action opponents to describe the alleged plight of European­
Americans and reverse discrimination. A major theme of this report is · the need for ali 
parties, especially the students and faculty of color, to be cautious with language. . 

The lJui:!Lersity ll~ld.encourage 8.!ld actively seek participaJioIl and feedbac~ from 
students regarding student issues and policy. For this to be effective and meaningful, 
students must be prepared to engage in such a dialogue in good faith, aDd to listen to others 
equally as much as they demand to be heard themselves. There is a further paradox that 
should he honestly ·faced. The existence of the Multicultmal Studcmt Services" program 
presents a potential for self-marginalization. It answers the needs of students from more 
djverse communities to have personalized support as they operate in a. mostly-mainstream 
institution. The physical segregation of the MSS facility, split into different ethnic and other 
groups within itself, inhibits integration and can exacerbate an emotional sense of 
"otherness." The Office of Equity and Diversity should examine, with the student body and 
with community organizations, possibilities for exploring projects aDd issues of common 

. concern for the full campus, so that diversity issues are not only framed in an "us-them" 
paradigm taking place only within the confines of the campus. 

4. Partnersbip Programs between Student Affairs and Multicultural Student Services 
The Office of Student Affairs and the Multicultural Student Services should consider 

establishing a joint partnership in admissions, (such as Alive! and Week of Welcome 
programs) and student services' (~:";gerVices, educational programming, academic 
counseling, s1llrlent leadership etc.). To fa:cilitate full> partnership. funding for student 
positions and full time equivalent personnel slots (FTEs) could be allocated imd shared by 
both the Office of Student Affairs and the Office of Equity and D1versity to fund positions 
which are mutually beneficial for both offices. Another example of where positions could be 
shared between two offices is in recruitment of minority students. Recruiters who work in 

. the Office of Admissions could be responsible for recruiting minority students and work 
closely with the recruitment efforts of the Multicultural Student Services. Community 
organizations and their resources should be called in as partners and resources in maximizing 
effective hiring of diversity recruiters and implemeDtation of their goals. This approach 
would hopefully help alleviate some of tbe AAPI community's concerns surrounding the 
core incident and its ramiflcations. . 

5. Representative Participation on Diversity Committees 

There should be more student involvement and senior leadership participation on the 
committee, to increase confidence in the work of the committees. Committees include the 
Commisslon of the Status of Minorities, etc. Also, more senior faculty and administrators 
should be appointed to these committees to assist in institutional changes. . 

6. Foster Relationships and Understanding among Students 
Students and staff need to make their own statements and actions cohercmt, rational, and 

fair. Some of the groups and individuals have operated with hyperbolic rhetoric, posturing, 
and the rapid-fire statement of irrational and extremist demands, with DO regard for issues of 
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basic fairness. Failure to immediately comply wi1h these demands has led to immediate and 
extreme condemnation and widespread, dramatic declarations of oppres&ion and injustice. 
Even some of the administration's attempts to comply with urgently-stated demands have met 
withfue same result If the activist students and their mentors were accused of bad behavior, 
thfiY would expect the opportunity to defend themselves and to have a consequence rationally 
related to . their level of culpability. The same standard should apply to anyone. UnteasOnlng 
insistence on special status bas the potential to denigrate respect and concern for legitimate 
issues of racial injustice, or to ~te skepticism toward people articulating such concerns. 

7. Update Posters and Materials on Hate Bias 

The posters and materials on hate!bias awl discrimination should be updated with new 
Contact information and procedures regarmng reporting a discrimination and harassment 
incident. l>.1aterials should be distributed to all student · services departments, student 
organizations, and academic departments. In the past, the materials have been confusing to 
students. WSU should focus on developing clear and specific policy and guidelines on how 
to it handles discrimination and harassment . 
• .... ~ - #' 

J. Curricular Issues 

1. Review the General Education Diversity Requirement lD). 
Review the General Education Diversity fDl requirement and its effectiveness in its 

intent to address issues · of diversity. Review aU cour&e$ that have been designated to fulfill 
that requitement. 

2 .. Scholarship v. Activism in the Comparative Ethnic Studies Department: Role Conflict. 

Currently, several faculty 1n the CES Department view their role as a mixture of 
scholarship and activism. The Chief Academic Officer of the University sees ail faculty as 
having the rote of scholarship and academic excellence. The University stakes its reputati.on 
on its academics and not its activism. An activist role, therefore, can put practicing faculty 
into conflict with tbe goals ofllie University. Members ofllie Task Force do not claim to be 
experts in the issue of activism in cultuml studies · departmenw in American universities. 
Under ideal circumstances, the CBS Department would play a key role in evaluating the 
efficacy of.the Diversity Courses and in proposed new and revised ones. It would use the 
scholarship of its members to infOIDl the open discussions we propose for the University BDd 
to warn the parties away from over~heated BDd mal-used rhetoric. To help achieve a high­
functioning CES Department, we recommend that a board of visitors be appointed by the 
President to obtain the best . thinking from · the most successful cultural and ethnic studies 
departments in universities around the country. 

2. Utilization of Existing Academic Resources 

Existing University resources should serve the identified needs. For example, the 
Department of Communications could contribute to enhanced inteIpersonal and inter-group 
communication. The new PhD program being implement.ed. in Intercultural 
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Communications., in this Department, could also be used to help address issues under 
discussion. 

K. Ownersbip 

1. More Involvement by Deans in creating and monitoring Diversity Action Plans (noted 
above) 

:t Facul.ty Involvement on Diversity Initiatives (noted above) 

3. Faculty Senate Address Quality and Numerosity Issues Surrt.llmding Diversity Courses. 

The Provost should consider charging the cunicu.lum review group to review the current 
designation of diversity courses. Each college and department should review the 
University's Strategic Plan for Diversity and incorporate those areas of fucus into its own 
specific diversity action plan. The Provost might consider offering inc.."tltives to departments 
which develop courses that are closer to reflecting current issues which affect students of 
color. There is also an ideal opportunity for'lhe Ombudsperson and Faculty Chair (who will 
be the same person) to foc:.us on these issues during the 2OQ5-2006 academic year. 

L. Remembering and Sustaining Best Practices 

In, regard to issues pertaining to diversity, WSU is a campus that bas historically been 
perceived as extremely white, middle..-class, and not easily integrated. A number of initiatives 
have attempted to address that reputation and reality over the University's histmy; some 
acknowledged. being more successful than others. As with many human endeavors, the 
individuals involved in executing the particular programs are often the vital ingredient to their 
success or lack of success. Some of the individuals involved with these programs over time, 
such as Ms. Felicia Gasldns in the Office ofllie Vice President for Equity IUldDiversity, are still 
present and available to help the institution promote the most successful a!>proaches. The human 
resources existing aD. the campus should be consulted and given a significant amount of input in 
composing, retaining, and resurrecting successful initiatives. 

L Hate. Biasaod Discrimination Report 
This ongoing report on campus climate and relations recommended for the Center for 

Human Rights shoul.d contain aU incidents of hate, bias, and discrimination based on race, 
nationality, gender. sexual orientation, disabilities, etc. The information should contain a 
brief summary of facts, investigation, findings, and remedies. Pursuant to FERP A, this 
document should be maintained and monitored by the Center for Human Rights and 
reviewed periodically by the administration and the Board of Regents. This report should be 
made pUblic;. 

2. Preserving Inditntional Memory 

To address the loss of institutional memory due to s1ndents regularly leaving, the 
President should. appoint an advisory board with fonner students that would meet 
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periodically with the Vice President for Equity aDd. Diversity to refresh the University's 
memory ofthe student experience, what has worked in the past and what has. not worked.. 

VDl TASKFORCEDOESNOTRECO~ND 

A. Zero Tolerance Policy 

There is misundexstanding about what a zero tolerance policy is. Most of the· people 
interviewed by the task force were not able to define it * evcn those demanding .it be 
implemented. Zero tolerance polices have firm and defmed punishments for infractions, 
sometimes even minor ones, without consideration of the 1X:ltality of the circnmstances, 
extenuating c~ces, previous infractions, degree of harm, etc. Many zero tolenmce 
policies apply harsh penalties to relatively minor student conduct. For example, under zero­
tolerance and other exclusionary policies, when college au1horities perceive a child to be 
violating a school rule or law, they remove him or her from college by suspensioD or expulsion. 
In essence, these policies allow for no margin of error -:. even the most minor student infraction 
is subject to immediate disciplinary action. Research has found that zero tolerance policies have 
been. disproportionately applied to youth of color, especially African-American youth. A 
national report. referring to zero tolerance policies as a fonn of "racial profiling in schools," 
poinred out that in 1998, African~Americans students comprised 17.1 percent of the student 
population nationally, but 32.7 percent of those suspended. Other critics have referred to zero 
tolerance policies as resulting from an attitude of "hyper-vigilance." (Ziming, F.E. (2001). 
American youth violence. New York, NY: Oxford University Press; Johnson, T., Boyden. lE., 
and Pittz, W.J. (2001). Racial profiling and punishment in U.S. public schools: How zero 
tolerance policies and high stakes testing subvert academic excellence and racial equity. 
Oakland, CA: Applied Research Center, 16.) 

B. Hate Speech. Policy 

Caution is advised. Free speech issues are inevitably implicated as a community attempts to 
control speech, even speech as noxious as hate speech. The fact of this controversy should be 
faced. and provides a potential subject for discussion in non-crisis study or discussion circies. 
This is an educational opportunity for the campus community to explore, SO that the community 
is better informed with the fundamental rights of people in the United States in this regard, and 
the historical consequences of efforts to control speech, in and outside campus settings. (See 
further- related materials in. the resources section.) 

IX. FOLLOW-UP AND COMMIT RESOURCES 

I. Follow-up by Administration. T.ne administration should follow up and coimnit 
resources to fulfill the recommendations. 

2. Financial Commitment. Commitment of financial resources to fulftll the 
recommendations. 

Human Rights Commission Task Force Report 
Race and Ethnic Relations at WSU 

619 

46 



., . .:. ~.":" " ,:,; . .:..,' . ,~ , '," ~ ..... 

3. Dissemination. Dissemination of tills report to the university cOmplunity and interest~ 
parties . ' . ' . -.... - . 

4. Accountability. Accountability/Goal Setting/Assign Tasks Based on ~endations. 

5. Monitoring. Monitor, Measure and Evaluate ProgresslReport Out on ProgresslMake 
Course Corrections as Necessary to Achieve Goals. 

6. Further Research. 

7. Impact of budget cuts. Impact of past budget cuts on equity and diversity efforts. Is 
there a «scarcity mentality" thcu: bas led to such issues not being conSidered a core 
function of the University. 

8. Commitment of the Task Foree to Remain Involved anQ Monitor 

The Task Force is cormnitied to slay involved with the process and the P~. at their request, 
and to monitor implementation of the recommendations. . .. ~ ... ' 

. X. CONCI,UDINGSTATEMENT 

The University is in a paradoxical situation. in that despite near-unanimity in. core values and 
goals xegarding diversity, there is also a near-universal subjective ex.perience surrounding the 
core incident of disappointment. betrayal, and distrust. Students of color and administrators have 
come to an important fork in the road, where legitimacy of needs should not he confused with 
recriminatioos. The Task Fome is not in any way recommending that the past be put behind 
everyone and forgotten.; rather, we are encouraging the parties to ask themselves what taking the 
proper path would look like, and to examine what could be achieved if the parties came together 
to join forces for a common goaL 

XI. RESOURCES 

Appenilix 1: The Preliminary Report ...................................................................................... 48 
Appendix 2: Written Statement by Ms. A .............................................................................. 50 
Appendix 3: Statement by President Rawlins ......................................................................... 51 
Appendix. 4: Flowchart of Student Conduct Process .................. _ ............................ _ .... _ ...... 52 
Appendix 5: Stuementby accused students Mr. D and Mr. E ............................................... 53 
Appendix 6: List of allegedly unaddressed facial incidents ........... _ ...................................... 54 
Appendix 7: Portions of Conduct Board Manual ........... ; ....................................................... 62 
Appendix 8: Sanctions and Incident Summaries from Conduct Office .................................. 70 
Appendix 9: WSU Compilation of Diversity Accomplishments ............................................ 76 
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HUMAN R!GHTS COtvh\I!SS~Oi'! 

Preliminary Status Report ofH~an Rights COllll1lission Task Force ~ ~SU 

-In ~e early ~riiga~~l'~~et~~~~beIS, and Erffili~s·~f~~e State Htnn:;-· 
Rights Commission (HRC) became aware of a controversial situation at the Pullman Campus of 
Washington State University (WSU), surrounding a series of incidents of apparent racial 
harassment. After the incident waS handled. intemally by WSU administrators, many students, 
faculty, and community members remained dissatisfied with the result, believing that justice bad· 
not been served. The broader civil rights community, including private groups, individuals, end 
govemml::Ilt entities, expressed urgent concern and a desire to help address the situation. 

FiRC Executive Director Marc Bremnancontacted Vice President for Equity and 
Diversity Dr. Mike Tate, offering assis~ce in addressing the situation as a neutral. objective 
governmell! civll rights agency. While the primary mandate oftheHRC is to address specific 
allegations of violations of the state law against discrim.i,nation (Rew 49.60), the Executive 
Director proposed that the HRC might be able to playa role pursuant to its abiiity to further 
mutual goals with public and private agencies and individuals toward eliminating discrimination. 
It is in this coopeJative, outreach capacity, rather than its investigatory, enforcement capacity, 
that the HRC is addressing the situation. 

Accordingly, WSU invited the HRC to lead a task force tn take a fresh look at the 
situation and make recommendations. On behalf of the HRe, Mr. BreDlllBn formed a task force, 
including lIRC Chair Reiko Callner, 11ri Huynh, Commissioner on the State Commission on 
Asian and Pacific American Affairs (CAPAA), advisory members, and Mr. Brenman, as 
coordinator. 

The task f[)Ice has proceeded in close contact with the Office of the Governor alld with 
CAP AA. which exists under the Office of the Governor. Before making formal 
recommendations, the task furce will also solicit input from various community-based 
organizations. 

Ms. Callner. Mr. Huynh, and Mr. Brenman., visited the WSU campus on May 1 J:( and 2Dd • 

in an accelerated outr-...achschedule. Efforts were made to respond to the frustration expressed 
within the WSU community. The task force worked from early moming into the night to 
interview as many key people as possible - over 30 - in the WSU community who were affected 
by the controversy. Among those interviewed included the principal students involved in the 
underlying incidents, faculty, student leaders in a variety of orgmi2ations, staff, and 
administrators. 
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Those interviewed were questi(med as to their Views .of the immediate situation and with 
respect to larger aspects4~i'i~jty ~.e"~t~q:: ~,the_course of gathering 
information, an participantS were Cooperative an readily pro~ the task rorce with relevant· 
documents and materials when requested. 

. The information gathered has led to a more complete understanding of the dynamics 
leading to the current sense of crisis. The task force observed many commonly~voiced areas of 

. concern, including a lack of transparency, trust in the system. and clear articulation of g~: 
There is great potential for relationship building and improvement in areas of misconception and 
communication-barriers that inhibit a more fully integrated campus experience. The task force is 
committed to elaborating on these issues and will be developingreconunendations and referrals 
for resources in time for the upcoming Board of Regents meeting in June. 

Whlle frustration, anger, and a sense of misunderstanding have been voiced, the task 
force outreach team gained the impression from this early, intense immersion that overall, this is 
a university community dedicated to the best possible potential of each of its constituents. 
Though communication lapses, misperceptions and historical issues have created mistrust, and 
people have experienced pain in the process, it is evident to the outreach members of the task 
force that the WSU constituents share a strong desire for justice and for fair treatment. They are 
optimistic that change for the better is possible, and under the right conditions. are willing to 
work together to f8.cllitate that change. The task force is hopeful that, thSIlks to the good will of 
aU the parties, solutions can be found to mend relationships and rebuild trust. Many individuals 
and 8!"0ups perceiving themselves deeply at odds with each other actually share common 
sentiments. It is therefore important to have channels of communication available in which these 
groups may effectively express these common CODCentt.. 

The task force is dedicated to remaining involved with the WSU community in this 
endeavor. We intend to deliver a full report on our observations from the early outreach 
experience, including a ~escriptlon of some of the broader themes contributing to what has lead 
to some failures in the present situation. 

We shall also deliver a thoughtful set of recommendations for implementation to the 
various players in the WSU community beyoud the administration, including various 
commissions, departments, and student organizations. Among the resources made available will 
be commumty organizations, sister educational organizations, individuals, IIlld written/net 
materials. We will strive to provide the tools and recommendations in this ongoing process of 
genuine inclusion and respect for all aspects of the WSU family. 

We applaud the community's readiness to acknowledge the need for assistance and 
openness to change where change is plainly needed. Those encountered have manifested a 
readiness to shift their energy from disappointment and recrimination to a renewed sense of 
community and dedication, which reflects .great potential moral courage and magnanimity. The 
task force appreciate.<: the kindness and cooperation of all. 
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Testimony of incidents 

Fintt day: (151. semester sometime) 
was standing in front of me while I was at the front desk, sitting, and talkiDtl 

to him about a topic of some sort. 1 was working at the time and I don't remember what 
the time was.. A group ofwbite male guys, who looked like fraternity brothers, walked by 
and made some animal noises. danced around a little bit, and made same ~IIlins!rellt type 
movements at me. I felt like an animal in the ZOO and that the guys were mimicking me as 
if! was a monkey doing something odd or funny. 

Second day (First of second semester) __ _ 
I was sitting at the front desk and the group of white guys walks by again and - -_. '" 

starts pounding against the window to get my attention. They keep making noises to get 
my attention.. One of them is lau~g. The others are just standing andtbe one guy who 
is trying to get my attention; points to his eyes and makes a motion to incficste that I have 
"cbinky eyes ", I shake my head, trying to ignore it. .. They laugh and walk ofL.making 
noises as they keep walking down the ballway, 

Third day (200 day of second semester) 
The third time, the same guys walk in the same direction as the time before. The 

taller one of the group pounds the window noxt to my window to get my attention. I 
ignore them.. The guy says, "Just look at me real quick please?" ''Please look at me" ... 
or something to this oxtent So [ finally look at him and he motions to his eyes to imply 
"IIt .. .motions the heart sign, and points at me ... His friends laugh again. and they walk 
away. They make more noises as they go down the hallway. ' 

Fourth day (3n! day of second semester) 
This time the same group of guys walks by again IN THE SAME DIRECTION. 

One of the guys says, "Hey irs that girl again". The taller guy tries to get my attention 
but this time I don't give it to him and they all start making noises at me and laugh. They 
all walk on while STILL M.AK1NG NOISES. 

Fifth day (4in day of the semester) 
is workmg while I'm working ~d while weTe just both. at the computers, 

the group walks by again but this time in the opposite direction. The shorter one this time, 
stops and makes weird screeching/animal type noises at me while waving his hands 
wildly to get my attention. Since I didn't give him IllY full attention the first time, he 
continues to make noises and comes to the window next to me and starts to wave his 
hands and make more noises at me. The rest of the guys are laughing and walking while 
the shortest guy keeps moving alongside the window and sees me nun to talk to 
I tell to look at the window and he sees her looking and he stops and waves, 

, 6th Day when building employees and'my friends, abou~ 15 of them are waiting around to 
see if the guys come again. .. A group of white guys walk: by but the short one isn't with 
them. or at least I'm guessing cuz I don't really Tecognize the other guys. ~ey look into 
the center lIlld keep walking quietly. 
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n RawHns: students h,ave 
1 right of due process 
~ 
N 

dent of this "IlDivenri.ty that is 
more importaDt aw:.. this, and 
1 am prond ofmy etrorts in 
.this regBxd, 

-We rill: aw:ee that we most 
fight h:ord fur jusW:e,.and pur­
sue rules and proc:eases that 
'protect us. B~ weDnlst be 
careful 'that we 00 IlQt sacrifice 
cxacUy what we are trying 
to protect ill tbfi process. ])() 
we prot:ecl peg~leirom fear 
by tbreateriiDg others? Do 
we make omsel._ saieJ: by 
tb:teateninr tbe safety 'of oth­
en? DoJ~'& Pl'Qtect oar pl'ivaey 
by UlVading the pDvac:tof 
otbers?' , . 

.•. 'harassing people for 
harassing others is both 

destTuctive and 
counterproductive .. 

We canDOt w1erat.e harass· 
ment of !:bose who staDd 
accased-of misbehavior. And 
~ that is what we have seen 
happeD.i.Dg on. aor campus this 
past week. posten;, I>igns and 
I1loI1laI:ks. targeting IICCIlSed 
students violate &e principles 
ofDUr university; and ~e very 
valnes seught to be prOtected, 
namely the righ1: to be treated 
~~ md with. ~ . . 

The studenl;s WhD have 
been accused.af conduc:t viola.­
tiona have the right to 'due 
proee$IS, which. after all, is 
one 'of the. fuodamental- rights 
upon which our society was 
boili. 

Sea RAWlINS, i>at:o l!\ 
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Washington State Univer.sity 
Student Conduct Process Preliminary 

Alleged 
Investigation 

• Conducted 
Violation Notification 1:0 Appear ~ (interviews w / 

(Generally letter format) complainants, 
witnesses, 
reporting parties, 
etc.) 

Pre-Hearing/Investigative Meetings 
w /University Conduct Officer 

• . Educate student/group on the University Conduct .. I 
Process 

• Interview Accused Student, 

• Obtain written statements from accused. witnesses 

• Determine appropriate bearing body 

• Provide ·7 day written hearing notice 

~ " 
Administrative Hearing University Conduct Board 

Hearing (less formal hearmg process) 

Conducted by a University Conduct Officer 

• Written notification sent to accused student 

+ Hearing (usually one-on-one w/Hearing 
Officer) 

• Deliberation 

• Sanction (if appropriate) 

• Written notificati.on of decision from the 
Office of Student Affairs sent to accused 
student/group within 10 days. 

2 Faculty Members, 2 Students, Hearing Board. 
Chair, University Conduct Officer 

Written Dotificaoon sent to accused student (1.0 
days notice) 

• Hearing (usually includes witnesses, is 
tape recorded. very formal proceeding) 

• Deliberation 

+ Sanction (if appropriate) 

• Written notice of decision sent to the 
student within 10 days of hearing -from 
the Hearing Board Chair. 

Appeals 
Must be filed IN WRITING by the student or group within 21 days of receipt of decision letter 

CASE IS CLOSED when all SANCTIONS are complete. 
A:Ily uncompleted sanctions can result in a hold on registration, hold on 

transcripts or hold on readmission. 
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The following is a statement from [Mr. OJ .and [Mr. EJ 
regarding the harassment issues that have been in the ne~s over the 
past couple of wee~s. It is a personal statement from the two 
student-athletes and is not a statement from the Washington State 
University Athletics Department nor is it a statement from University 
AdmiITistration. 

The purpose of this stat.enlent is t.o give the public an opportunity to. 
hear the truth as justified by the ·University ?olice Department and the 
Student Conduct Board. 

We are pleased that both the investigation by the WSU Police Department 
and the reView by the university'S Student Conduct Board have 
exonerated us from guilt in the events that led to us being accused of 
hax;asSIRent . 

We feel it is also important to note that any interaction we had with 
members of the Multicultural Center was intended to be friendly with a 
group of people we passed by regularly and. as found by the University 
Student Conduct Board, did not warrant . a harassment Charge. 

At no time did we make gestu~es, comments or noises directed at anyone 
that were racially motivated. We have a racially diverse team and 
group of friends, both back home and in Pullman. 

We are upset by the accusations of racism, the damage to our 
reputations and the hurtful way our names and pictures have heen 
aSSOCiated with these events. We recognize a student in the 
Multicultural Center was offended and for that we are apologetic. 
aowever, again we maintain our actions were not racially offensive or 
harassin9 in nature and we were only attempting to be friendly with a 
g~oup of people . 

We are hopeful that this issue can beco~ a page of the past and that 
we can concentrat.e on being student-athletes at Washington State 
University. 

[Mr. DJ and {HI. EJ 
3-2-05 
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We, the students of Washington State University, recognize the history of racism, sexism, 
and homophobia on our campus. We see the recent MulticultuIal Student Services 
harassment incidents as yet another CTime that is symptomatic of an oppressive campus 
climate. These criml::S have gone on unchallenged by the university; fostering hate and 
discrinrination amongst the students. 

Here is a short history ofWSU according to its marginal.i2ed students: 

Earlv 19905: East Indian woman commits suicide because of racial harassment on 
campus 
1994: Column in. Evergreen spurs on racial stereotypes of Native Americans (Tuesday, 
January 25, 1994 Neal MacDonald: The man and the Letters. Subbeadline: Native 
American Tuition Break guilt.driven.) . . . 
1994: March to French Ad by ~ people of color commuoity to *~{;~iow'" . 
nmnbers offaculty afcolor 
1995: Sorority caught objectifying Native American culture as part of their initiation 
process 
~: Two African American males beaten by a frat.."'IIlity 
1996: 18 African American faculty leave WSU, DOW called the Black Exodus 
1997: Hate letters posted on a Jewish faculty's door and the CbicanalolLatinalo center 
Wilson ball 
1998: Racial slurs against African Americans found written on walls in Rogers Hall 
1998: Racial slurs against African Americans found written on walls in the Veterinary 
building. 
1999: A gay freshman living in Stephenson Hall is severely harassed and forced move 
out of his dorm because of repeated threats to his safety. 
1999; An Asian American is beaten on campus while called numerous racial slurs 
~: Students organize the Brown Flu and demonstrate in front of the President's home 
2(01); Anti-Gay leaflets posted around campus d,uring summer semester 
~: Fall semester. An African American student severely beaten (teeth kicked out) on 
Grukrow 
:WOO; Students protest beating and overall campus climate and administration calls for a 
committee on campus climate to decide what to do. 
~: An anonymous caller left a message at the GLBTA center, noting 1hat he had, 
"fmmd a faggot" on his doorstep and that someone should come and get the "faggot" so 
he didn' t have to "hang his ass from a tree.'" 
2001: The week following the 9-1l attacks in. New Yoclc and Washington DC several 
Middle Eastern students were barassed. One male student with a cast on his foot almost 
beaten by Ii two white students yelling racial sLurs, student yells for help and a friend 
intervenes. Campus climate is dangerous fur Middle Eastem students, prompting several 
to ieave WSu. 
£llill.: Fall semester: Diversity Kick-of'f- the resolution that came out of the committee on 
campus climate is held at the Beasley Coliseum; included the signing of a "diversity 
pledge" and free hot dogs. 
2001: In response to empty rhetoric, concerned studeots bold a silent demonstration at the 
Diversity Kickoff, holding pic.ket signs and wearing white t-shirts with the word "token" 
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written on them. The students pass out a flyer willi information about why the 
demonstration that was to be published in. the Daily Evergreen hut was not puhlished. 
until two days later. 
2002: Spring Semester, "WSU:c. fag lovers" spray painted on Glen Terrell malL No 
suspects named or apprehended. • - . 
2602; Spring semester: ''N''.'''''u go homen is carved into an African American student's 
door in Orton Hall. 
2002: Flyering campaign immediately organized against rash of hate crimes, with. flyers 
like "Fags bash Back." Students, faculty, and staff join in the activity receiving 
permission to hang flyers in several buildings around campus. 
2002: While hanging signs in Todd Hall, two students were confronted by two suited 

~ --..wmte males, asking if they had permission to-ilang'signs, quoted saying, "I've been 
- . ·followingyourpeQp1eand tC;aringthese down. This'isn't abouthomophooia. it's about .';'~ ..• : . 

OUilding procedures." • . .~~;., . . ..,..... . 
2002: An ROTC student ripped down "Fags bash Back" fiyers hung ~f""the'AVery"- : ' 
Building while in sight of two- people participating in the flyering campaign. ROTC 
student was reported to have said,«Fuc1c!hem." while in the act of tearing down the sign. 
~: A facultt..tXLeJ:2bt!~~!lP·with ROTC student tearing do'Wll signs to ask why he 
bad done it. The S'tu.dEDt~ngtr"ii.t being questioned and rued a formal assault charge 
because the faculty member touched his sleeve. 
2002: Tbe same ROTC student was verbally reprimanded for inappropriate coruIuct 
within ROTC for the same incident ROTC admitted that the student was known to be, "a 
bit of a hot head" 
2002: Spring Semester; in response to the flyering campaign. a group identifying 
themselv.es as the, "Center for a Disease Free America and the White Students Union" 
bung signs that read, uFags don'tbasb back when they're dead." The signs were reported 
to- a bias hotline by concerned students, but with no suspects were named or apprehended. 
2002: Spring Semester: Rawlins administration holds a student forum to discuss tuition 
hikes and concerned students and staff attend in order to discuss recent hate crimes. 
When asked about the campus climate, Rawlins stated that he ... {page cut-off) ... memben; 
suggested ideas that her class had. come up with to help deal with the problems the 
community was facing, she was told, "shame on you!" for not knowing what the 
administration was doing about the situation, referring to the conclusion that the 
committee on campus climate had come up with. . 
~: Summer semester; a new round of "Center for a Disease Free America and the 
White Students Union" signs went up, these signs read, "People wearing rainbows make 
great targets ." Again, nothing happened. 
2M2: Fall semester; "I LOVE DICKS" and "FAGS" spray-painted a newly renovated 
Sigma-Nu Fraternity House 
2002: Fall Semester; a few weeks into the school year, African American student groups 
and WSU's multicultural comm\lnlty held a dance at a local club called the Attic in 
downtown PulJ.Inaa Police were called in to deal with 6. fight at the club as the 
conflicting people were brought downstairs to the lobby and WSU faculty of color were 
attempting to mediate and control the conflict, police came in and pepper-sprayed the 
conflicting parties and the faculty and the pepper spray penneated the entire club. 
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. 2002: Fall semester, over 300 WSU students affected by the pepper spray claim that 
police used excessive force to handle the incident, many innocent victims came to a 
forum organized by the YWCA with the WSU administration, the city Mayor· and the city 
Police Chief A few ofthevictiDlS had hospital bills that they couldn't pay for. 
2002: Fall semester; Trouble over in Greek row as a fraternity invites a sorority and thell­
freshman pledges over for a "party." Several of the sorority members start feeling queasy 
and go to the Pullman Memorial Hospital to find out what's wrong. Blood tests reveal 
that there's rophenal or date rape drugs in their system_ It appeared that the fraternity . 
members bad spiked the punch as they report that the fraternity members did not drink 
from the punch bowl. One sorority member did Dot drink from the punch bowL One 
. sorority member who did not make it to the hospital wa,s reportedly raped by a member . 

. host fratenrity. The WSU administration blocks efforts to publish the story in the Daily 
Evergreen. The Fratemi.!Y~~ natiollalchapter gives the WSU chapter the boot, nothing is 
done by the WSU a~uoxi. to reprimand or make example of the incident.. 
Zf)02: Fall semester; Students, faculty, and staff join together to de.monstrate against the 
second annual Diversity Celebration, The demonstration involves a silent protest with 
annbands, a street theatre component, media liaisons, a public reading of student 
dema.ods inside the Celebration and an orchestrated walk out at the beginning of 
Preside~~ V. Lane Rawlins. address. The demonstration Was well organized and it was the 
last annual diversity celebration. 
2003: Summer semester. Multicultural Student Services is moved from the Office of 
Human Relations a~ Diversity to Student affairs with no inp~ fro.m students_ 
Counsclon and students, after repeated meetings with the vice-provost for student affairs~- . 
demanded to be notified md consulted before another such move were to take place. 
During this move, the multicultural recruiter positions were moved out ofMS S and into 
the admissions office in efforts to "streamline" the admissions office. At this time, only 
the Asian American and Pacific Islander recruiter position is filled. Toe African 
American recruiter had not been fined for a year, and the Native American and 
Chicana/olLatiua/opositions had not been. OCCUpied since the end of the 2002 Fall 
semester. 
2063: Fail semester; eggs are thrown by a Greek row fraternity at African American 

" '"'1ffidents during the Coa.lition for Women Student's Take Back the Night march; some 
nearly missing small children. 
~: Fall semester; a young African American woman has a noose hung above her door 
as a "joke" by her white dorm-mates. 
2004: Spring semester: The last of the multicultural recruiters' contract expires and it 
takes a year for two out of the four positions to be filled- (as of now, there bas been no 
African American recruiter for WSU for over two years and no Asian American and . 
Pacific Islander recruiter for over a year.) 
2004: Fall sem,ester, President Rawlins creates the Office of Equity and Diversity (OED) 
and appoints Dr. Michael Tate as the vice-provost- within one month MSS, the WRC • . . 
CHR, and many other tLdiverse" offices are take over bytbeOED. There is no input from 
the staff or students. 
2(}O4; Fall semester; concerned students meet with Tate to discuss the role of the OED 
with students of color and the vice-provost uses consistent comparisons about the inter­
worlOugs oftbe University and those of Boeing. 
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2064-2005: Asian American women are harassed with racial comments, animal noises, 
dancing, and lewd gestures in front ofllie doors to the multiculillral center and the 
adminiStration refuses to release names or any other information to those who were 
terrorized. 

A.!l students, we want the best for the WSU community, for ourselves, for the· future, and 
for those who came before us. All the things that have been demanded in the past are still 
being asked for because oppression is still a problem. The ways in which the university 
deals/does not deal with instances of racism, sexism, and homophobia-is 110t, and has 
never been, sufficient The following is a list of demands that must be instituted 
immediately in order to address this oppressive campus climate. 

• Expuls~on oftbe Victimize:.rs as a Change in Policy 

A Zero-Tolerance policy towards acts of discrimiuation and harassment must be 
implemented and effective immediately_ This policy must be based on the definition 
of violence outlined in the Council on Campus Climate Plan of Action. (2001). 
According to this Zero-Tolerance policy, the perpetrators in the MSSharassment 
incidences must be expelled immediately. In. the interest of justice, these perpetrators 
must be identified and confronted by tbose who were terrorized. 

The 2001 President's Committee on Campus Climate defiDes violence as "words and 
actions that hurt peopie, misuse of power and control ar doing physicaL. sexual or 
psychological harm to others. Violence is a learned behavior." A zero-talerance 
policy will state that conduct violators must have right to a public trial in which tim 
student conduct board acts as 8 jury. In this utrial" a defense and a proserution team 
must be available to represent the reporting parties and the accused. If a student is 
found guilty of harassment, discrimination, and/or hate and bias acts on the basis of 
race, sex, color, creed., sexuality, or national origin they will automatically be 
expelled from the tmiversity. 

If the terrorists in the MSS harassment incidences of Spring 2005 are sanctioned with 
anything less than eJt.puision, the tmi:versity would be committing a gross injustice by 
compromising the safety of the multicultural community as well as the perpetrators. 

For a campus that presents itself as, "world-class, face-to-face," we currcntI.y have no 
policies that address the specifics of discrimination and harassment without the act of 
physical violence. Why must marginalize4 students wait until they are pbysically 
assaulted for the university to properly sanction those who violently display lewd and 
hateful student conduct? The petpetrators said that they meant their actions to be 
"jokes," and they, "didn't mean for it to be racial." However, saying "Asians take an · 
the good jobs," is, in. fact. racial. In 1983 Vincent Chin was beaten to death by a white 
man named Ronald Ebens who said that he was tired of "Asians taking aU the jobs." 
Slanting ones eyes while staring into Asian American faces has everything to do with 
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race and can be hisrorically traced to late-1800s minstrelsy shows and images of 
Asian Americans in popular cultnre. 

The terrorists chose the Multicultural Student Center as their primary target for 
harassment for a reasoD. The harassment and psychological violence inflicted upon 
front desk workers was built on a set of assumptions fostered by a hostile and 

" oppressive university campus climate. First, the fact that the perpetrators chose 10 

harass individuals in front of !:he multicultural ~dent center suggests a feelin~.of " 
resentment towards students of color by these individuals. Secondly, these terrorists 
consistently harassed Asian American women based on the racist assumptions of 
passivity among Asian American women, and also the assumption that they wOUld 
not be caught Each time those white males came back they terrorized Asian 
American women at the front desk thinking that the women would never report, and 
the fuct that they came back thai many times suggests that they .did not fear sanction. 
Finally, the fact that this incident was not reported tmtil at least three months of 
harassment shows that students of color at WSU are desensitized to overt racism. We 
live in a place where racial slurs, bigotry, and moro subtle fOIIDS of racism are 

Asian women at Washington State University are no longer safe. The news has shown 
pictures of one woman who has reported the incidents. The Evergreen has repeatedly 
published the name of the same one woman who has reponed the violence. She is not 
allowed to know the names of those individuals reported to the student conduct board, 
but they now know her. Now all students, with similar feelings about rturltmts of 
color and Asian Americans in particular can make her a taJ;get for their feelings of 
hatred. This is particularly apparent in tbe fact that a group of white males, who are 
not the ones that have been reported, came by MSS last week to intimidate this 
woman. Because we live ina society where the dominant rhetoric poses that all 
Asians "are the same/look alike," the entire commUnity is at risk of backlash for the 
reporting of the terror. And, because there is no zero-tolerance policy in place, the 
perpetratoIS will still have full access to the university, to their accusers, and to other 
Asian American Women at WSU. 

The Student Conduct Board representative official, Elaine Voss, stated that in 
instances such as these, students receive sanctions such as connnunity service. If the 
individuals were caught barassing students once then some form of cormnunity 
service would be in order. If they were caught a second time education would 
definitely be needed, but these so-called «non-racial" 'jokes" were repeated twice a 
week, evr:ry week, fur a semester and a half That is almost six months; averaging out 
to 34 separate incidences of harassment (and that is just those incidences in front of 
MSS). Surely these repeated offenses justify a harsher university sanction. 

• Guaranteed Autonomy and Funding 

Each student center must have guaranteed autonomy now, during, and after the 
potential CUB renovation project; never to lose the minimum square foot:agc which 
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they currently obtain.. In order to foster diversity, marginalized peoples must have a 
safe space to gain effective role-models and ieadersbip experiences. There must now 
and always be a space for marginalized students, and specifically students of color 
and GLBT students, at WSU. These students must have this safe space during the 
CUB renovation... 

In addition. the recruitment efforts for these centers must be guaranteed full funding 
from the University. Any mOve or policy that would threaten this autonomy must be 
vote,d on by the major attendees of the student centers. Full funding will consistently 

~~Universfty's commitment to diversity. By increasing resources for student 
rtln recruitment efforts the university assists in diversifying the student body, while 
simultaneously encouraging interested students to apply, and then stay. at WSU. 

.. Diversification of admissions and upper-level administration 

The positions of the multicul.tUral admissions specialists must be filled no later than 
April 31, 2005 with no exceptions. In addition, the entire admissions staff, as weU as 
aU of the vice-provosts and provosts, should consistently and actively recruit, 
coUaborate, and participate in student run. recruitment efforts per the request of 
student organizers. According to the racism subcommittee report (Council on Campus 
Climate Plan of Action; Recommendations, SoL 1), "Diversity-related programs and 
events initiated and funded by students of color at WSU should receive support from 
the central administration. Financial support from University funds should be 
earmarked ... Support from the administration as opposed to ASWSU is a significant 
sho';" 'Of commitment to valuable diversity related programming as well as an 
appreciation for the students involved." 

In 2002, the Office of State Superintendent of Public InstIUction recognized WSU as 
a model program for the recruitment and retention. of students of color. Currently, in 
2005, there have been no recruiters in the Asian American, Pacific Islander American 
and African American communities for over a year and a half. That is 12 months,and 
two years worth of potential WSU students of Asian, Pacific Islander, or African 
American descent will not attend WSU. Cw:rently, students who are interested in the 
Fall 2005 semester are receiving letters of acceptance. They need to know what WSU 
can offer students of color. 

If the university has these positions filled by the end of April the new admissions 
counselors will still have one month to start talldng to students about attending WSU. 
Tbey will have time this summer to train for the Fall admissions rush. But. more 
importantly, these individuals will have time to meet with students of color and to 
familiarize ·themselves with the resources provided by other students at this 
university. They will also have time to go to community functions in their targeted 
geographic areas in order to make contacts with higb school seniors as soon as 
possible. Finally, the admissions counselors will assist with alive! and other summer 
programs for underprivileged youth. Facilitating introductions between current and 
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new students increases the probability of retention by initiating personal quality 
contacts. 

The current students must always be supported in their recrui.trneut efforts. The 
. admission.s.Etaff.~lwaYs s:ec:ruit jIld ~d th=,e t<OJllerences in o~der to fos~r 
relationships with applicants as well as student leaders. This practice will also 
familiarize all of the admissions staff with the services and programs provided to 
underrepresented studenis. It is important for the multicultural recruiters to do this, 
but recruiters from other areas must also attend in case they are asked questions about 
these services andlor programs. For example, if a white recruiter works in a mostly 
:white central Washington district it would not seem like participation in these 
conferences would matter, but in fuat district there is probably at least one school that 
is mostly LatinolalChicanalo. It would be important for the recruiter to talk to those 
students about the CASHE conference in order to increase over-all enrollment of 
under-represented groups. 

The provosts and vice-provosts must be required to attend a recruitment and/or 
lnfonnational and/or empowerment conferences as well as one foJ'Wll, workshop, 
and/or speaker series per semester. This practice allows university officials.a certain 
kind of diversity training that involves direct interaction with margiruilized students 
on campus. In addition, this practiced commitment to diversity will familiarize 
administrators, first hand, about the services, history, and issues particular to students 
of coior, and GLBT students in higher education. 

• Diversity Proficiency Requirement 

A restructuring oftbe general education requirements must lake place immediately in 
order to institute diversity proficiency amongst the student population. Another 
Diversity requirement must be taken by the students in order to demonstrate 
proficiency in woIking with diverse populations. Diversity classes must also institute 
a maximum cap of thirty students in each class. 

Instituting another diversity requirement wiH ensure fuat students are proficientm t:>~. < ; .. :. . 

diversity-related issues and will assist in addressing the hostile campus climate which 
we now have. Diversity proficiency courses also serve as preventative training for 
those who might also choose to lash out at marginalized groups through the use of 
violence. 

Thirty students or less is more conducive to an interacting teaming environment in 
the classroom, and particularly when learning about diversity-reLated issues. 

• 'The True Task for the Committee on Race lID.d Ethnicity 
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In 2001 the Council on Campus Climate assessed the difficult issues students deal 
with at Washington State University and made recommendations for these issues in 
their Pbm of Action.. Today, the ills of our campus remain the same and the strategies 
for addressing them in this document remain. relevant Thus, the task for the 
President's Commission. on R!ce !Q1d Ef\micity 1s Dot to re-assess.or re-recommeud, 
but to oversee the implementation of this Plan of Action, and specifically those 
relating to race and violence. 

The President's Commission on Race and Ethnicity should oversee implementations 
of the Plan of Action to make sm:e the new statutes are addressing the specific needs 
o[racialized connnunities. Similarly, the Commission on the Status of Women, and a 
commission for the GLB TQ community (which, has yet to be instituted), must 
examine the sub-committee section. documents of the Plan of Action related to their 
communities and examine the ways in which they may or may not be helpful in 
creating a bate-free campus climate. . 

This university is a land-grant institutionwbose motto is "world-class, face-ta-face." 
Oppressed communities of students are on fliers, websites, and promotional materials, in 
feeble attempts for the university to show that it values diversity. But when lla're and bias 
incitkn.ces or discriminatjs~harassm~t occur we are not protected. Students have. . . 
demanded protection over the ye~:th.a.y 'haVe never beeD taken seriousl,..Therr . ..;: - -
demands have been submitted over and over again and the only action that the university 
has taken was to create committees, commissions, and councils. Even when these groups 
create fonnal documents for action their plans are not implemented. What bas to happen 
for the university to hear the voice of students? lfWashington State University really 
valued diversity it would implement these demands immediately. 
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V\UASHINGfON STATE . UlJNlVERSITY 

,;;:." 
Complaint Summary 

investigation final Report 
Complaint No. 201078 

Compl~jnant: Anna E. Mitson .'- •. _ .. 
~- . . ';,. 

Dffk,,, ror Equal Opportunl~ . 

Otn.Decernber 14, 1010, Ms. Anna E. Mitson (Ms. Mitson) or the Complainant), an 
eFmployee at Washington State University (WSU) Tri-Cities, telephoned the Office for 
EqJUat Opportunity (O~O), and expressed her concern that Mr. Jaime Contreras, 
Director (Mr. Contreras, or the Respondent), Student Affairs, WSU Tri--Oties, her direct 
sw,pervisor, may have engaged iIi .Ctmciuct that violatei:l·the WSU Policy Prohibitir.lg . 
Diisc~mjnation and Sexual Harassment (the WSU Policy Prohibiting Discrimination 'and 
Sexuat.Hatassment, or the Policy), Ms. Mitson did not file a complaint; however, based 
0"' her concerns, OEO opened an investigation of the Respondent's treatment of her. 
Ms. Mitstm's affical :title is Student SelVices Supervisor in Student Affairs; however, her 
wtnrking title is Assistant Director. 

Aliegations 

. ~ Mts. Mitson alleged the following spec:ific..ac~; 

'. ," 

t. 00 approximately five to six occasions, the Respondent referred to Ms. Mitson as . 
"Tokyo Rose,'" in reference to her Japanese heritage, instead of using her name, 

:.!. On more than one occasion, the Respondent referred to Ms. Mitson as ~Ga,irau, 
in reference to her }apanes:e heritage, instead of using her name. "Cojira" i~ the 
Japanese name for the film monster known as "GodziHa" in the United States. 

>_ On one occastoo, the Respondent referred to Ms. Mitson as a "Nip. "l·ln 
reference to her }apanese heritage, instead of using her name. 

4_ On at about December~Ol 0, the Respondent told Ms. Mitson to enter another 
employee's office for a work-related conversation by saying, "Get your Chinese 
ass in h.ere~/., notwithstanding that Ms. M~tson is of japanese and not Chinese 
heritage.. 

''1'<*)10 ~oseh was a u.s. citizen of lapanese heritage who, during World War U, marle broadQSts tor the japan6e 
GO\!emmeflt in English, which were intended to bfeak the morale tJf U.S. soldiers fighting Japanae torces. After the 
WlrI, she wa~ prosea.rted by the U.S. Govemmenl for l:reilson Mld war crimes. 
1 "NipH is an abbreviated form of the word Nipponese,. meanlng lapane$e; however, it·was a derogatOf}' term u.sed in 
the United States during World War I~ to reter to japanl!$e persons. 

po ~ 64l02l,. Pullman. WA 99164-1022 . 
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~ 5. On at least one occasion r the Respondent referred to a WSU student of Chinese 
Qrigin as a "Stupid Chinaman." "Chinaman" is a derogatory term used in the , 

, .::-~ U,nite~States to refer to persons of Chinese origi~,Je.~, 9~k to the--¥e~<i'~ '_ .' 
. hlgh Chinese immigration to the United States. ' . , 

6. On at least one occasion, the Respondent referred to a WSU student of Chinese 
origin as "General Mao," instead of using his name. Ms. Mitson explained that 
this was a reference to Genera~ Mao Zhe-Tung, founder of the. Chinese 
Communist Party and the People's Republic of China and that the Respondent 
meant to suggest that the student was 'acting dictatorially. 

7. On at least one occasion, the. Respondent referred to an African American 
employee as "Kuntil Kinte, til instead of using his name. . 

B. On at least one occasion, the Respondent referred to an African American 
employee as "Thurgood Marshall,'" instead of using his name. 

9. 10 reference to his Mej.:i~merican heritage, on several occasions,. .th.~ 
R.espondent referred to himseifwiih derogatory radal or ethnic terms. 

10. During the period, October to December 201 0, provoked by his belief that Ms. 
~itson, in her job as advisor to student organizations, had not protected his 
d~ughter, Ms. Amber Contreras (Ms. Contreras), a WSU Trl-Clties undergraduate 
student, in a dispute with another undergraduate student, Ms. Lynn Collins (Ms. 
Collins), the Respondent retaliated against Ms. Milson by: 

a. Making unfounded direct statements and/or strongly suggestlve 
statements to his supervisor, Dr. james R. Pratt, Vice Chancellor {Vice 
Chancellor Pratt), WSU T ri-Cities, and several emploYe6, including 
subordinates of Mr. Contreras, that Ms. Mitson was having an extra­
marital affair with a subordinate employee; 

b. Making LmfQunGi€d' statements to his supervisor, Vice Chancellor Pratt, 
anr:! s-jme' ef Mr. Contreras' 5ubcrdinates,. that Ms. Mitson was a' poor 
mllnager; 

c. Removing a program from her responsibility. 

11. On or about October 201 Of the Respondent opened an investigation of Ms. 
Collins for the improper advising of fellow students regarding .the taking or not 
taking of certain courses, which Ms. Mitson alleged was mere .pretext for, 
retaliation against Ms. Collins for her conflict with Ms. Contreras, which the 
R~pondent regarded as bullying. 

• "Kunta Kinl:eH is a reference to ~n African character in the Alex HaHev novel, ft2& 
• Thu!'900d lMarshall was, among other things, the first Justice named" ro tile US. Supreme Court who was African 
Amencan. 
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University pcj)lky at issye 

!WSU Policy PJrOhjbitir;'g~biscrimination and Sexual Harassment, Executive Policy #15 . 

Interviewees. 

During the COlurse of the investigation, OEO conducted interviews of 16 individuals, 
including the Complainant and the Respondent, as tollows: . 

1. Ms. Eadie BaUnt, Program Coordinator, WSU Tri-Cities; 
2. Ms. Kaiina Barajas, Human Resource Analyst (Ms. Barajas), Human Resource 

Services (HRS), WSU Tri-Cities; . 
3. Mr. t: .... an Buelt, Admissions Counselor and former student, WSU Td-Oties; 
4. Dr. Vicl\cy Carwein, Chancellor (Chancellor CalWein), WSU Tri-Cities; 
5, Ms. C:CjHns; 
6. Mr. COllltreras; 
7. Ms..loRaD M. Curtiss, Assistant Director, Student Affairs, WSU Tri-Cities; 
8. Ms. ChI'istina M. Davis, Academic Coordinator (Ms. Davis), WSU Tri-Oties; 
9. Ms. Kalie N. Davis, Student Affairs Advisor/Counselof, WSU Tri·Cities; 

10. Ms. Lindsay Lightner, Academic Coordinator, WSU Tri-Cities; 
11 . Ms. Linda L Miller, Student Affairs Officer 2, WSU Tn-Gties; 
12. Ms. Mi1tson; 
13 . Ms. Arraanda l. O'leary, Student Affairs AdVisor/Counselor (Ms. O'leary), WSU 

Tri-Citiesi 
14. Vice Or.ancellor Pratt; 
15. Ms. Kristen M. Wilson, Curriculum Advisor, WSU Tri-Cities; 
1 6. Ms. Zamatha M. Wilson, Human Resource Consultant, HRS. 

Time\ine of EYents Prior to Investigation 

Statements from the 16 interviewees atlowed OEO investigators to establish dates of 
significant events, which are succinctly described by the following timeline (all dates 
shown are "001 or about" the date indicated): .. r 

February 2009: The Respondent, who is Ms. Mitson's supervisor, begins making raCial 
and/or ethnic CDmments in the workplace .in reference to himself and others, induding 

'. ·Ms. Mitson. 

May 7, 2Ql0: The Respondent alleged.that Ms. Mitson dC!nced inappropriately and 
provocatively with a female student for whkh the Respondent verbally reprimanded 
Ms. Mitson . . 

May 24, 2010; The Respondent continues attempting to obtain a favorable position 
redassjfjcation for Ms. Mitson . 
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August 12, 2010: HRS approves Ms. Mitsoo's position reclassification from an 
Admissions Counseior to a Student Services Supervisor with an annual salaty increase of 
$6,151.44 . 

. September 2010: Ms. Mitson is informed by a co-worker that rumors are drculating 
within the unit that she is having an extra-marital affair with a subordinate employee. 

October 5,2010: Mr. Contreras' daughter resigns from her position as Senator Pro­
Tempore with the Associated Students of Washington State University Tn-Cities 
(ASWSUTC) after a conflict with another ASWSUTC Senator. 

October 5, 2010: The Respondent asks M~. Mitson to intervene on his daughter's 
behalf. Ms, Mitson alleges that her professional relationship with the Respondent 
deteriorates immediately after this date because she does not intervene. 

October 7,2010: The Respondent removes the Ambassadors program from Ms, 
Mitson's work duties. 

October 11,2010: A co-worker informs Ms. Mltsonthat the Respondent stated in front 
of her and another co-worker that he has informed Vice Chancellor Pratt about the 
alleged affair she is having with a subordinate. 

October 11 to 2.2, 2010: On multiple occasions, Ms. Mitson is told by three .co-workers 
that the Respondent is publicly criticizing her work performance stating that Ms. Mitson 
is a poor manager. 

November 2010: On two occasion$, the Respondent makes inquiries of Ms. Barajas 
. about Ms. Mitson's position type, possible reversion rights, and separation notification 

period. The Respondent explains to Ms. Barajas that he and Vice Chancellor Pratt are 
"working on something." 

December 2, 2010: OED receives an anonymous complaint about the Respondent 
alleging the Respondent is creating a hostile work environment for WSU Tri-Cities 
Student Affairs staff and students. The anonymous complaint requests an investigat'lon 
of the Respondent and his workplace conduct. OEO investigators subsequently learn 
that the anonymous complaint WZJ5 authored by Ms. Davis, 

SummaI)' of Investigation' 

The RespoT'ldent is the Director of Student Affairs at WSU Trl-Oties. He has supervised 
Ms. Mitson since March 2009. Ms. Mltson and the Respondent had some personal 
interaction outside work, but they differ on the extent of that relationship. Ms, Mitson 
considered It minima~ and the Respondent considered the relationship to be quite close. 
However, the allegations concerned the Respondent's behavior toward his subordinate, 
Ms. Mitson, during the course of his employment. 
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~~ The Complainant stated that the Respondent began making racial and ethnic 
comments in reference to himself and others, including her, around February 2.009, 
soon after he started his employment., pr-Ior to becoming her supervisor. The 
Complainant said that she was offended by such comments and did not invite them, 
but she chose to ignore them to maintain a good working relationship with the 
Respondent. She stated that she did not use such language. The Complainant alleged 
L'"1at this behavior continued after Mr. Contreras became her supervisor. Ms. Mitson 
complained that the Respondent's use of such language made the workplace 
unprofessional and uncomfortable tor her and other employees. 

The Complainant told OEO that she had a good working relationship with the 
Respondent until around October 2010. The Respondent said that he and Ms. Mit:son 
enjoyed an excellent working relationship until May 2010. As evidence of her good 
working relationship with the Respondent. the Complainant pointed out that. as 
recently as June 2010, he had sought to provide her a substantial job reclassification 
commensurate with her existing duties, Change her position tide to Assistant Director, 
and give her a significant salary increase. HRS personnel reported to investigators that 
Mr. Contreras had been very adamant abtilit changing Ms. Mitson's positign title to 
Assistant Director. H~S opposed the change because her duties and experience would 
not support such a change in position title . . On August 12, 2010, Ms. Mitson's position 
was reclassified to Student Services Supervisor with an accompanying annual salary 

i increase of S6,151.44. The Respondent also enabled Ms. Mitson to use the working -
I I .- title of Assistant Director. 
"!>, :i 

, ".': 

The Complainant said that her relationship with the Respondent began to deteriorate in 
October 2010. She said after that date, the Respondent removed her responsibility 
over the Ambassadors program an-d began to criticize her work to other co-workers. 
Co-workers told her that Mr. Contreras had made statements to them that she was a 
poor manager. She was also told by co-workers that Mr. Contreras had directly stated 
or· strongly suggested that she was having an extra-marital affair with a subordinate 
employee. Co-workers also told Ms. Milson that Mr. Contreras told Vice Chancetlor 
Pratt and possibly other members of the WSU Tri-Cities administration that she was 

. having an extra-marital affair with a subordinate employee. 

The Complainant stated that the Respondent's use of racial and ethnic comments 
always bothered her, but the rumor that she was having an extra-marital affair With a 
subordinate, which she denied, was the most concerning to her and compeUed her to 
complain to OEO. She stated that such a rumor, which 5he believed the Respondent 
had initiated and shared with Chancellor Carwein and Vice Chancellor Pratt, could 
devastate her personal and professional reputations. 

The Complainant regarded the Respondent's actions as retaliation because he believed 
she had not protected his daughter from personal attacks while she was a WSU Tri­
Dties student and Senator Pro Tempore in ASWSUTC. Mr. Contreras' daughter had a 
dispute with another ASWSUTC Senator starting on or around Augu$t 2010. This 
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conmet led Mr. Contreras' daughter to resign her position on October 5, 2010. The 
Complainant stated that the Respondent told her he believed that the other student 
was bullying his daughter, and asked her to intervene_ She did not intervene to the 
Respondent's satisfaction, which led him to believe that she had not protected his 
daughter. 

The Respondent stated that his working relationship with Ms. Milson became strained 
after the Crimson and Grey Ball at WSU Tri-Cities on May 7, ·2010. The Respondent 
said that at that event Ms. Mitson danced inappropriately and provocatively with a 
fema~e student. The Respondent stated that he warned Ms. Mitson about her 
unprofessional behavior. Ms. Mihon denied dancing inappropriately or prolt'ocativeo/ 
with anyone at the event, and >aid she had attended the event with her husband. In 
subsequent interviews with the Complainant's co-workers who attended the event, 
OED investigators found no one who could confirm that Ms. Mitson had danced 
inappropriately or provocatively with anyone. 1000estigato~ found substantial evidence . 
that Mf. Contreras sought to obtain Ms. Mitson's reclassification and salary increase 
after this alleged provocative dancing. 

The Respondent stated that after the Crimson and Grey BaH and his warning about her 
unprafesi>ional behavior, Ms. Mincn started to distance ner5etf from him. He saId that 
Ms. Mitson even began to conspire with other staff members against him, which is 
what culmInated in her DEC comp~aint against him. Questioned by investigators why 
he would, nevertheless, continue to advocate for a position redassification andsalasy 
inc.rease, he was unable to prolfide a credible reason. 

The Respondent admitted to OEO that he had used.racial language in reference to Ms. 
Mitsoll, other employees, a student, and himself. He stated that other co-workers, 
especially induding Ms. Mitson, also us.ed inappropriate racial and ethnic language in 
the Workplace. The Respondent stated that Ms. Mitson was the sourc.e of many racial 
statements, some of which he only repeated. He stated that his racial references made 
to Ms_ Mitson constituted only friendly banter between friends. He said his statements 
were not meant to discriminate against her Of make her uncomfortable, and that they 
were not intended for other employees to hear_ 

The Respondent stated in his written statement to OEO, dated January 2011, that Ms. 
Mitson partiCipated in the radal name calling_ He·stated that Ms. Mitson referred to 
him as "Burrito man", "Taco Boy" and "Senor Basically". He stated that when using 
these terms, Ms. Milson Ufeigned a bad accent". The Respondent stated that "in a 
joking and friendly matter [sic]" h€ twice told her: 

'[1]0 get her Chinese ass' in here (my office). She responded, "Si, 
Senor Burrito!," and we both laughed about it and said we. should 
stop [using racial references}. 
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Tl)e Respondent stated that: 

There was a time when some of the students and staff (indudiflg 
Anna Mitson) referred to our new ASWSUTC President, Lixu Ha as 

. "Mao." I did refer 1-2 times to him as "Mao" to Anna but then 
stopped. 

The Respondent stated that he called himself "Brown man" and "brownie" and would 
make" "general statements about my Latino heritage in regards to misunderstandings 
about what the term 'residence' means to many Latinos ." 

In response to Ms: Mitson's clarifying that she is Japanese American and not Chinese, 
the Respondent said:- . . 

"You're right, you are from the island country, the land of the 
'Rising Sun," "the Nikei Stock Exchange," and 'big monster 
movies." Mrs. Mitson smiled and said, "Yes:' I answered, "I'll just 
remember·'Gojira .' She looked at me with confusion. tn tum, I 
explained, I Cojird is the Japanese verslon of the mythical movie 
monster, Americans know as 'Godzilla.' 

OEO investigators found no one who could confirm that Ms.. Milson used racial 
language in the workplace. When asked by investigators to provide·names of 
indlviduals Who could confirm that Ms. Milson had used racial al)d ethnic language in 
the workplace, the Respondent initially stated that no such witnesses exi~ted. He said 
that he and Ms. Milson only used such language behind closed doors, Interviewed a 
second time, the Respondent said that witnesses did exis.t but only individuals who he 
knew woul~ He. OED investigators found no one who could confirm that Ms. Milson 
used derogatory racial or ethnic language. 

Four of the Respondent's subordinate~"alleged that the Respondent used racial 
language in·the workplace in reference to himself, staff, and students. Five of the 
Respondent's suborcHnat~ allege.d that the Respondent used sexual language in 
referenc.e to himself, staff, or students, concerning body part>, sexual activity, 
pregnancy status, or sexual orientation. Five of the Respondent's subordinates also 
alleged that the Respondent frequently engaged in conversations concerning religion 'rn 
the workp~ace. 

The Respondent denied telling anyone that Ms. Milson was engaged in an extra-marital 
affair with a subordinate, He attributed the source aT the rumor to another staff 
member in the unit. The Respondent stated that staff members in Ms. Mitson's unit 
Came to him with concems that Ms. Mitson was favoring another co-worker. The 
Respondent stated tAat he responded to the situation by sending out an email message 
concerning staff-student interaction to all his staff members. The message referenced 
the WSU Administrative Professional Handbook and Executive Policy Manual and went 
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beyond by directing his staff members to, H act with diligence to, and an adherence to 
strong ethical principles and moral uprightness." 

~E.o investigators recorded witnes statements indicating that on or around September 
to December 2010. the Respondent made statements to several employees direcdy 
stating or strongly suggesting Ms. Mitson was engaged in an inappropriate relationship 
with a subordinate employee, spending time with the employee at to cations and times 
he labeled as ·'inappropriate" . Two employees credibly said that the Respondent said 
to them that he, in fact, was counseling Ms._ Mitson's husband who believed she was 
having an inappropriate relationship with her subordinate. The Respondent also made 
a statement to one employee stating thatfl(ts. Mitson's marriage was "in a bind," Such 
statementS made to the employees ~ed them to believe the Respondent was suggesting 
M~. Mitson and her subordinate were engaged in an extra-marital affair. Two 
employees stated that he, in fact, used the word "affair." 

Investigators confirmed that the Respondent talked to Vice Chancellor Pratt about Ms. 
Mitson's alleged inappropriate relationship with the subordinate empioyee. Vice 
ChanceHor Pratt stated that the Respondent I'lever used the word "affair." Nevertheless, 
he said', it was dear that the Respondent suspected an extra-marital affair; alth9ugh, the 
Respondent provided no significant evidence. Ms. Barajas said that the Respondent 
talked to her on three occasions regarding his concern that Ms. Mitson was showing 
favoiitism to the subordinate employee, but that the Respondent never discussed a 
potential policy violation. 

The Respondent denied removing the Ambassadors program from Ms. Mitsonis work 
duties and telling other employees in their unit that she was a poor manager as alleged 
retaliation against Ms, Mitson for not protecting his daughter during her dispute with 
another student. He cited business reasons for removing the program and increasing 
performance problems for saying anything to anyone that Ms. Mitson was a poor 
manager. The Respondent stated that he bad recently approved. a significant salary 
increase for Ms. Mitson, but later he began to have legitimate concerns with Ms. 
Mitson's work performance. Investigators documented that the Respondent made 
inquiries of Ms. Barajas about eliminating Ms_ Mitson's position. The Respondent told 
investigators that he was just exploring all 'Options given WSU's fiscal problems and the 
fact that Ms. Mitson/s work quality was laggil1g, The Respondent explained the 
changeS he made to Ms. Mitson's work duties as based on changing unit needs, Vice 
Chancellor Pratt said to investigators that prior to September 2010, the Respondent had 
not reported that Ms. Mitson had any significant performance problems. OEO 
investigators reviewed Ms. Mitson's 2008 and 2009 annual performance evaluations 
and found no p€rformance problems. 

On December 2, 2010, OED received an anonymous complaint alleging the 
Respondent was creating a hostile work environment for WSU Trl-Oties Student Affairs 
'staff and students. The anonymous complaint requested an investigation of the 
Respondent and his workplace conduct, indLKfing his use of offensive racial language. 

Match 7,201) Complaint No. 201078 Page 8 

548 

....... -- ... 

I 
1 

I 
!: 

. j ' 
i 



..... 
GEl() did not open an investigation because the complaint was anonymous. OEO 
forwarded the c.omplaint to HRS and the appropriate administrative units. Ms. Davis 
later informed investigators that she was the author of the anonymous compliant. Ms. 
O'L--eaJ)' also complained to investigators about the Respondent's offensive language, 
inclluding his use of offensive racial and ethnic term.:s. 

The Respondent's own writings demonstrate that his relationships with his subordinates 
becoame increasingly .strained after the incidents concerning his daughter in early fall 
2010. He became increasingly suspicious of their actions and believed they were 
conxspiring against him. The Respondent regarded Ms. Mitson's complaint to OEO as 
baseless and stated the complaint could only be understood as a personal attack against 
him. 

On january 2, 2011, the Respondent filed a wrttten complaint with OEO against two 
employees. His complaint alleged that his daughter had been the subject of personal 
attacks by Ms. Mitson and Ms. O'leary. He further alleged that Ms. Mitson had been 
remiss in her duties as the ASWSUTC Advisor and a member of the Office of Student 
Affaiirs with respect to the alleged personal attacks on his daughter. He further alleged 
that. Ms. O'Leary had spied on him, spread gossip about him and had "violated my 
trus1:: by carrying on· dandestine investigations of me .. .". OEO referred the . 
Respondent's complaint to HRS because it did not implicate a violation of the Policy. 

OED advised the Respondent not to engage in conduct that might influence potential 
witnlesses. On lanuary 26" 2011, a witness reported that the Respondent asked him 
intO' his office to explain that he had no animus against Asians and Asian Americans. 

Findings 

Based Of' the investigation in this matter described above, OEO makes the following 
findings: 

1. The Respondent was Ms. Mitson's supervisor and called Ms. Mitson and/or 
referred to her by demeaning, derogatory racial or ethnic terms numerous times 
rn the workplace, as witnessed by other subordinates, and uninvited and 
unwelcomed by Ms. Mitson.These term~ included: "Tokyo Rose", "Nip", and 
"Gojira." The latter is the Japanese name for the film monster "Godzilla." On 
severaf occasions, the Respondent also addressed Ms. Mltson, referring to her 
person, and her posterior in particular, as "Chinese ass." Specifically, on one such 
occasion, calling her to a meeting, he said, "Get your Chinese ass in here." 

2. The Respondent created an uncomfortable and unprofessional work environment 
for the Complainant and other employees, who witnessed the Respondent using 
demeaning, derogatory racial or ethnic terms numerous times in the workplace. 
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3. The Respondent also referred to a.lthe .. employees (some of whom he supervised) 
and atleast one student by derog:;atory racial or ethnic terms. 

4. The Respondennlso referred to hiimself, in front of other employees (some of 
. whom me supervised) by derogatcacy (deial or ethnic terms: . 

5. Ms. Mit5;on did not call or refer to the Respondent or any O!ther person by 
demeaniing, derogatory racial or athAic terms. She did not -engage in mutual 
racial balnter with the Respondet1t as he alleged. 

6. Prior to nne alleged personal attadts on his daughter, the Respondent's 
professimnal relationship with the Complainant was good a.nd he sought to 
advan~. her career. . 

7. In respoll"lSe to the alleged personail attacks on his daughter .. the Respondent tried 
to n~atiWeiy affect Ms. Mitsori's employment at WSU, induding approaching 
HRS on !Dr about November 2010, to express hi:s interest in uiminating her 
position_ . 

8. Also in response to the alleged a1:t.i&cks on hts daughter, the Respondent began 
spread1n~ rumors to his subordinattes, his supervisor and HIlS that t-.(1s. Mitson was 
behavingJ inappropriately, only in $'Orne instance:s intimating that she was involved . 
in an emra-marital affair with an employee whom she supervised. In some 
instanres with subordinates, the Respondent stated bluntly that he thought Ms. 
Mitsonwwas having "an affair." 

9. In r~pornse to the alleged attacks Gn his daughter, the Re:spondent, without 
factual b.OItSis, also began criticizing 'the quality of Ms. Mitsom's worle to other 

. suborditlate:s and his supervisor. 

, O. OEO advflSed the Respondent not 1:10 engage in conduct thadtmight influence 
. potentiall witnesses. In the course ctfue investigation, a witness reported that the 
Respondtent asked him into his office to explain that he had! no animus against 
Asians amd Asian Americans, which; coold have had .the effect of influencing this 
witneli. 

11. When aslCed to provide witnesses tlO substanti;ne his allegations, the -Respondent 
replied lhiat none existed because t!he acts in question occUlrred in private.. A few 
days lateJr". he provided a different response, claiming that ruo witnesses existed 
who wouBd be truthful. . 

12. InvestigallDrs found many inconsiStencie:s, both substantial and minor, in the 
Respondent's version of events. AIR of these. factors lead 01;0 to find that the 
Respondent is not credible. 

13 . Investigaoors found no significant inconsistencies with the Gomplainant's version 
of events_ She readily·named witnesses who credibly confirmed importantfaoo.-
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Her version of events was consistent and did not vary over the course of the 
investigation. OEO finds the Complainant to be credible. . 

14. The Respondent's actions agaiflSt Ms. Mitson, August to Decen:ber 2010, were in 
response to his belief that Ms. Mitson had not protected his daughter. 

Conclusion 

Based on the foregoing findings and the totality of the investigation, OED condudes as 
follows: 

1. The RespoDdent's references to Ms. Mitson using derogatory ethnic·and raaal 
term.s, and his conduct in making statement to others about her that she was 
having an extra-marital affair violated the WSU Policy Prohibiting Discrimination 
and Sexual Harassment. 

2. The Respondent's references to himself and others with derogatory ethnic and 
racial terms violated the. WSU Policy Prohibiting Discrimination and Sexual 
Harassment. These violations were exacerbated by the Respondent's position as 
a supervisor. 

_ . Recommengations 

OEO makes the following rec{)mmendations: 

1. To the extent not done t9. date, the Respondent should be instructed to cease all 
conduct that vIolates the WSU Policy Prohibiting Discrimination aoo Sexual 
Harassment. 

2. Corrective action should be taken with respect to the Respondent, which is 
consistent with the Findings and Conclusions of this report. 

Report Disclaimer 

OED's findings and conclusions in this matter are based or; the WSU Policy Prohibiting 
Discrimination and Sexual Harassment. Nothing in this report is intended to be 
understood as a statement or interpretation of loca[, state, or federal law. 

Office for Equal Opportunity 
March 7, 2011 . 

March 7. 2011 Complaint No. 201078 Page 11 

551 



, 
I. 

1 

2 

3 ' 

4 

5 

6 

[)) !E(C~n~lEru 
lnl OCT Z 1 lUll l!:V 
AITOONEY GENERAL'S OFFICE 

TORTS DIVlSlON 
SEATILE 

7 IN TIm SUPERIOR COURT OF THE STATE OF WASHINGTON · 

8 

9 
. IN AND FOR THE COUNTY OF BENTON 

JOHAN CURTIS, 
10 CHRISTINA DAVIS STEVENSON, 
11 and ANNA MITSQN 

12 Plaintiffs, 

13 VS. 

i4 
THE STATE OFW ASHINGTON, 

15 through WASHINGTON STATE 
UN1VER.SITY; JAIME CONTRERAS 

16 and ANNA CONTRERAS, husband and 
17 wife, 

Defendants 

Plaintiffs allege: 

*-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

L 

NO, 11-2-02187-1 

AMENDED COMPLAINT 

18 

19 

20 

21 

22 

23 

All plaintiffs reside in Benton County, Waslrington.. 

24 

. 25 

26 

n. 

All three plaintiffs are female. Plaintiff Anna Mitson is Japanese-American. 
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·' 

1 

2 

3 

4 

m. 

Defendant State ofWashingtmi conducts business in Benton County, Washington. 

Defendant Jaime Contreras fonnerly conducted business in Benton County, Washington, and is 

5 believed to remain a resident of Benton. County, Washington. The conduct ofJaime Contreras 

6 was in furtherance ofhis marital community. 

7 

8 

9 

10 

11 

IV. 

During the course of employment with defendant WSU Tri-Cities and during the last 

three years. all tlrree plai~ were subjected to sexual discrimination and a hostile work 

environment. The discrimination and hostile work environment were imposed upon the plaintiffs 

12 by their manager Jaime Contreras, for which the State of Washington is automatically and 

13 vicariously liable. 

14 v. 
IS 

16 
During the course of employmcntwith defendant WSU Tri-Cities and during the ~t 

17 three years. plaintiff Anna Mitson was subjected to racial discrimination and a hostile work 

18 environment. The discrimination was imposed upon Anna Mitson her manager Jaime Contreras, 

19 for which the State of Washington is auiomaticaUy and vicariously liable-

20 

21 

22 

23 

24 

25 

26 

27· 

28 

VI. 

All three plaintiffs reported the discrimination and hostile work environment to their 

employer, WSU Tri-Cities. fu tum. they were retaliated against by defendants WSU Tri-Cities 

and Jaime Contreras. 

III 
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2 

3 

4 

5 
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-- ····---··---·----------------_4 

VlI. 

Plaintiffs sue defendant WSU Tri-Cities only under Washington law. They assert no 

claims under federal law. 

VITI. 

The retaliation and discrimination resulted in a constructive discharge from employment 

7 for plaintiffs .Anna Mitron and Christina Davis Stevenson. The retaliation and discrimination 

8 
could later lead to constructive discharge of plaintiff Joban Curtiss. 

9 

10 

11 

IX. 

As a result of the wrongful conduct and constructive discharge, plaintiffs Christina Davis 

12 Stevenson and Anna Mitson have respectively experienced lost wa.ges and benefits and loss 

13 earning capacity. Plaintiffs Christina Davis Stevenson, Anna Mitson, and Joban Curtiss have 

14 
. suffered emotional distress, humiliation, injury to reputation, and other pain and suffering. In the 

15 
event of a constructive discharge, Ioban Curtis will also suffer lost wages and benefits and loss 

16 

17 earning capacity. 

x. 18 

19 Defendant WSU Tri-Cities negligently hired, retained and supervised defendant Jaime 

20 
Contreras, to the injury and harm of an plaintiffs 

21 
XI. 

22 

23 Jaime Contreras engaged in intentional infliction of emotional distress and negligent 

24 infliction of emotional distress that hanned all plaintiffs. 

2S III 

26 
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2 

3 
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XIL 

Defendant Jaime Contreras either directly or through family members defamed plaintiffs. 

Jaime Contreras has written fal$e statements about all three plaintiffs, which statements have 

injured the reputation of plaintiffs. Jaime Contreras also falsely told other employees ofWSU 

6 Tri-Cities that plaintiff Anna Mitson was engaged in an extramarital affair. 

7 

8 

9 

10 

11 

WHEREFORE. plaintiffs seek the following relief against all defendants jointly and 

severally: 

1. . FOT judgment in an amount to be detemrined at trial; 

2. For reasonable attorney's fees and costs as provided by RCW 49.48.030 and RCW 

12 49.60; and 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3. For such further relief as seems just and equitable. 

DATED this l~ day of October, 201L 

LEAVY. SCHULTZ, DAVIS &FEARlNG, P.S. 
Attorneys for PlailltiffE loban Cmtis, 
Christina Davis Stevenson, and Anna Mitson 
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~ :,> '.' : 
IN AND FOR TIm COUNTY OF BENTON 

lORAN CURTISS. CHRISTINA DAVIS, ) 
10 mdANNAMmrnON } 

11 
Plaintiffs, 

12 
VS. 

13 . 

14 THE STATE OF WASHINGTON. 
through WASIDNGTON STATE 

15 UNlVBRSITY; JAIME CONTRBRAS 
and ANNA CONTRERAS, husband and 

16 wife, 

17 
Defendants 

18 
Piainti:ftS allege: 

} 
) 
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) 
) 
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) 
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) 
) 
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AI) plaintiffS reside in Benton County, Washington.. 

n, 

All three plaintiffs are female. Plaintiff Anna Mitson is Japanese--American. 
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25 

26 Defendant State of Washington conducts business in Benton County, Washington. 
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2 

3 

4 

5 
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Defendant Jaime Contrems [onnerly ~ucted business in Benton COUlUy, Washington, and is 

believed to remain B resident of .Benton County, Washington. TIle conduct of Jaime Contreras 

was .in furthenmce ofbis maritai community. 

IV. 

During the course of employment with defendant WSU Tri-Cities and during tho last three; 

7 years, all threo plaintiffs were subjected to sexual discrimination and a hostile work environment 

8 
The discriuiination and hostile work envixomnc:nt were imposed upon 1h e plainlifiS by their 

9 
lIl1QJJlgCt Jaime COD.t:tetas, fur which the State of Washington is autoxnatically and vicariously 

10 
11 liable. 

12 V. 

13 During the course of employment with. defendant WSU Tri--Cities and during the last 

14 
three years, plaintiff Anna Mitson was subjected to racial discrimination and a hostile walk 

15 
environment. The discriminaticm was imposed upon Anna Milson her manager Jaime Contreras, 

16 

17 .fur which the State ofWashington is automatically and vicariously liable. 

18 

19 

20 

21 ' 

22 

23 

24 

VI. 

All three plaintiffs repartcd the discrimination and hostile work environment to their 

emplo)'Cr. WSU Tri-Cities. In 'turn. they were l"etaliated against by defendat11:s WSU Tri-cities 

and 1 aiore CoD1reras. 

VIT. 

Plaintiffs sue defendant WSU Tri-Cities only under Washington law. They assert no 

25 claims \lJlder fedmll. law. 

26 

27 

28 
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vrn. 

The retaliation and discrimination resulted in a ccmstmctive discharge from. employment 

fur plaintiffs Anna Mitson and Christina Davis. The retaliation and discrimination could later 

5 lead tt> constructive discharge of plaintiff Jaban Curtiss. 

6 

7 

8 

9 

IX. 

As a result of the wrongful conduct and constructivedischatge. plaintiffu Cln'istinaDavis 

and Aona Mitson have respectively experienced lost wages and benefits and loss earning 

capacity. Plaintiffs Christina Davis, Anna Mitson, and Johan Curtiss have su.ffured emotional 
10 

11 distress, humiliation, ilUmy to reputation, and other pain and suffering. In the event of a 

12 constroctive discharge, Jaban Curtiss will also suffer lost wages and be:.nefits and loss earning 

13 

14 

15 

16 

capacity. 

x. 

Defendant WSU Tn-Cities negligently.hi.red. retained and supervised def.endantJaime 

17 Conlreras, to the llljury and harm of all plaintiffs 

18 r XL 

19 Jaime Contreras angaged in intc:ntional infliction of emotional distress and negligent 

20 
infliction of emotional distress that harmed all plaintiffs. 

21 
XII. 

22 

23 Defendant 1 aime Contreras either directly or through family members defamed plaintiffs. 

24 Jaime Contreras has writren false statements about all three plaintiffs, which statements have 

25 injured the reputation of plaintiffs. Jaime Contreras also falsely told other employees of WSU 

26 
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1 Tri-Cities that plaintiff Anna Mitson was engaged in an extramarital affair. 

2 

3 

4 

5 
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WHEREFORE, plaintiffs seek the following relief against all defendants jointly and 

severally: 

1. For judgment in an amount to b~ deten:nined at trial; 

2. For reasonable attomey's fees and costs as provided by RCW 49.4&.030 and RCW 

7 49.6(); and 

8 

9 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

26 

27 

28 

3. For such fwther relief as seems just and equitable. 

DATED this 8th day of September, 2011. 
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Attomeys for Plaintiffs loban Curtiss, 
Christina Davis, and Anna Mitson 
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I. IDENTITY OF PETITIONER. 

Petitioner, Eric Christopher Truitt, the defendant/appellant below, 

asks this Court to accept review of the following Court of Appeals' 

decision terminating review. 

II. COURT OF APPEALS DECISION. 

Mr. Truitt seeks review of Court of Appeals, Div. Ill's unpublished 

opinion filed July 11, 2013, which affirmed his conviction for an inferior 

degree offense of fourth degree assault. A copy of the opinion is attached 

hereto as Appendix A. This petition for review is timely. 

Ill. ISSUES PRESENTED FOR REVIEW. 

1. Should this court decline to find invited error under the 

circumstances of this case and review the instructional misstatement of the 

law as a manifest error affecting a constitutional right? 

2. As a matter of first impression, in a criminal trial does a "to­

convict" instruction, which affirmatively informs the jury it has a duty to 

return a verdict of guilty if it finds the elements have been proven beyond a 

reasonable doubt, violate a defendant's right to a jury trial, when there is 

no such duty under the state and federal Constitutions? 



IV. STATEMENT OF THE CASE. 

A jury found Truitt guilty of fourth degree assault--domestic 

violence, having acquitted him of second degree assault as charged, third 

degree assault as a lesser degree and harassment-threats to kill as charged. 

CP 25-26, 145-48. The jury was given "to convict" instructions 

containing the language, "If you fmd from the evidence that each of these 

elements has been proved beyond a reasonable doubt, then it will be your 

dutyto return a verdict of guilty." CP 122, 123, 125, 126. Defense 

counsel and the State both proposed the quoted language, which was taken 

from the criminal WA pattern jury instructions. CP 39, 41, 43, 44; 73, 74, 

75,76. 

On appeal, Division III declined to consider Truitt's argument, 

holding that "even if the appellate court fmds that the appellant's rights were 

violated by the jury instructions", the failure to object barred consideration of 

the constitutionality of the "to convict" instruction under the invited error rule 

as set forth in this court' s decision in State v. Henderson. 114 Wn.2d 867, 

869-71,792 P.2d 514 (1990). 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

Petitioner believes that this court should accept review of these 

issues because, as a matter of first impression, the decision ofthe Court of 

2 



Appeals involves significant questions oflaw under the Constitution of the 

United States and state constitution (RAP 13.4(b)(3)), and/or involves 

issues of substantial public interest that should be detennined by the 

Supreme Court (RAP 13.4(b)(4)). 

1. The policy behind the "invited error" doctrine is not served by 

its application to Petitioner's case. 

Division III of the Washington Court of Appeals held that Truitt is 

precluded from appellate review of this issue under the invited error 

doctrine, relying on State v. Henderson, 114 Wn.2d 867,792 P.2d 514 

(1990). Because Washington does not always rely on invited error to 

avoid review of constitutional issues regarding jury instructions, this Court 

should decline to apply the doctrine under the circumstances of this case. 

See State v. Rice, 110 Wn.2d 577, 611 n.19, 757 P.2d 889 (1988), cert. 

denied, 491 U.S. 910, 109 S.Ct. 3200,106 L.Ed.2d 707 (1989) and State 

v. Mak, 105 Wn.2d 692, 749, 718 P.2d 407, cert. denied, 479 U.S . 995, 

107 S.Ct. 599, 93 L.Ed.2d 599 (1986) . 

Invited error should only be invoked where it will prevent a party 

"from setting up an error at trial and then complaining of it on appeal." 

State v. Pam, 101 Wn.2d 507, 511,680 P.2d 762 (1984). Reviewing 

courts reasonably condemn such inconsistency because "[t]he adversary 

3 



system cannot countenance such maneuvers." Pill!!, 101 Wn.2d at 511. 

Washington decisions that invoke the doctrine "rest on a desire to prevent 

a party from strategically trapping a court, and thus leave room for 

applying the doctrine more flexibly when the error is unintentional." 

Henderson, 114 Wn.2d at 873 (Utter, 1., dissenting) (citing cases). 

For several reasons, this Court should not apply cases such as 

Henderson or State v. Studd, 137 Wn.2d 533 , 546, 973 P.2d 1049 (1999) , 

beyond their limited facts. First, Justice Utter ' s thorough and well-

reasoned dissent significantly undermines the persuasive value of the 

Henderson m~iority ' s (five to four decision) rigid application of the invited 

error doctrine. See Henderson, 114 Wn.2d at 871-79 (Utter, 1. , 

dissenting) . Second, while Justice Madsen concurred with the judgment in 

Studd, she pointed out the hypocrisy of the Court recommending the use of 

pattern jury instructions and then denying review to defendants who 

proposed them: 

The invited error doctrine should not be applied to preclude 
claimed error resulting from a pattern jury instruction proposed by 
the defense. The pattern jury instructions are the result of 
considerable work ofthe Washington Supreme Court Committee 
on Jury Instructions which was created in 1963 by order of this 
court. (citation omitted) In remarks addressing the third edition of 
the civil Washington pattern jury instructions, the members of this 
court observed that the pattern instructions reduce the time and 
effort which must be expended on the preparation of jury 
instructions in the day to day trial of cases. Furthermore, these 
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pattern instructions have greatly enhanced the quality of justice in 
our courts by improving the quality of instructions given to juries. 
The intention is to present patterns for simple, brief, accurate and 
unbiased statements of the law .... We recommend the use of these 
pattern instructions. 

Studd, 137 Wn.2d at 553 (Madsen, l, concurring). 

Third, both before aIld after Henderson, Washington courts have 

declined to apply the doctrine rigidly when its purpose would not be 

served. See e.g., State v. Wakefield, 130 Wn.2d 464,475,925 P.2d 183 

(1996) (court unanimously refused to fmd court's erroneous plea advice to 

be invited error even though defense counsel had requested the court's 

involvement); State v. Fischer, 40 Wn. App. 506,512,699 P.2d 249 

(stating that "invited error" should apply only in the situation where a party 

"request[ s] some affIrmative action from the trial court, and then, after 

having been afforded that action, complain[s] on appeal that it constituted 

error"), rev. denied, 104 Wn.2d 1004 (1985). 

As a practical matter, the invited error doctrine serves no legitimate 

purpose here when the language at issue, "then it will be your duty to 

return a verdict of guilty", is found in virtually all of the "to convict" 

instructions assembled in the criminal Washington pattern jury instructions. 

The State cannot seriously argue that Truitt's attorney "set up" an error or 

that the instructions served Truitt's tactical purposes or that the error 
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would not have occurred but for defense counsel's proposed instructions l , 

because the State proposed the same language. 2 

Where jury instructions, as here, are requested by defense counsel 

(and the State) with no intended manipulation or strategic designs, 

fundamental fairness requires that Truitt ' s issue be considered on its merits. 

As one jurisdiction has recently noted: 

In reconciling invited error and resulting constitutional defects in 
jury instructions adversely affecting criminal defendants, we balance 
competing considerations bound up in fairness-individual fairness 
for the person standing as the accused and institutional fairness for 
the system as an adjudicatory process. See N eder [v. United 
States], 527 U.S. at 18-19, 119 S.Ct. 1827.3 Ifthe lawyer 
representing a criminal defendant makes a calculated decision to 
sacrifice certain constitutionally protected interests of his or her 
client for tactical advantage in attaining an acquittal and in doing so 
induces the district court to act or rule in particular ways, then 
those actions or rulings generally cannot be asserted as points of 
error on direct appeal of a conviction. To hold otherwise would 
invite game-playing and manipulation incompatible with a fair 
adjudicatory process. See [State v. ]Henderson 114 Wn.2d at 868, 
792 P .2d 514 (Less than strict application ofthe invited error rule 
to jury instructions "would put a premium on defendants misleading 
the court; this we decline to encourage."). At the same time, 
however, an invited error of constitutional import in a jury 
instruction should not be immune from review on direct appeal if 
defense counsel requested the instruction through inadvertence and 
without strategic designs. To hold otherwise would deprive an 
accused of individual fairness. 

State v. Hargrove, 48 Kan. App. 2d 522,547,293 P.3d 787,804 (2013) . 

I CP 73 , 74, 75, 76. 
2 CP 39, 41 , 43 , 44. 
3 Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827, 144 L.Ed.2d 35 (1999). 
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For all these reasons, this Court should decline to apply the invited 

error doctrine to this case, and instead review the instructional error 

directly. 

2. Petitioner' s constitutional right to a jury trial was violated by the 

court's instructions. which affirmatively misled the jury about its power to 

acquit. 

As part ofthe "to-convict" instructions used to convict Truitt. the 

trial court instructed the jury as follows: "If you fmd from the evidence 

that each of these elements has been proved beyond a reasonable doubt, 

then it will be your duty to return a verdict of guilty." CP 122, 123, 125, 

126. This is standard language from the pattern instructions. Truitt 

contends there is no constitutional "duty to convict" and that the 

instruction accordingly misstates the law. The instruction violated Truitt's 

right to a properly instructed jury. 4 

a. Standard of review. Constitutional violations are reviewed de 

novo. Bellevue School Dist. v. E.S., 171 Wn.2d 695, 702,257 P.3d 570 

(2011). Jury instructions are reviewed de novo. State v. Bennett, 161 

4 Division One of the Court of Appeals peripherally rejected the arguments raised here 
in its decision in State v. Meggyesy, 90 Wn. App. 693, 958 P.2d 319, rev denied, 136 
Wn.2d 1028(1998), abrogated on other grounds by State v. Recuenco, 154 Wn.2d 156, 
110 P.3d 188 (2005). As discussed infra counsel respectfully contends Meggyesv did not 
address the precise issue and/or was incorrectly decided. 
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Wn.2d 303,307, 165 P.3d 1241 (2007). Instructions must make the 

relevant legal standard manifestly apparent to the average juror. State v. 

Kyllo, 166 Wn.2d 856,864,215 P.3d 177 (2009). The elements 

instruction given in this case affirmatively misled the jury to conclude it 

was without power to nullify, therefore, it was improper. E.g. , State v. 

Vander Houwen, 163 Wn.2d 25, 29, 177 P.3d 93 (2008) (explaining that 

jury instructions are improper if they mislead the jury). Moreover, because 

this error occurred in the elements instruction, which is the "yardstick" by 

which the Jury measures a defendant 's guilt or innocence, the error directly 

prejudiced Mr. Truitt's right to a fair trial and, thus, constituted a manifest 

constitutional error. 

b. The United States Constitution. In criminal trials, the right to 

jury trial is fundamental to the American scheme of justice. It is thus 

further guaranteed by the due process clauses of the Fifth and Fourteenth 

Amendments. Duncan v. Louisiana, 391 U.S . 145, 156, 88 S. Ct. 1444, 20 

L. Ed. 2d 491 (1968); Pasco v. Mace, 98 Wn.2d 87, 94, 653 P.2d 618 

(1982). 

c. Washington Constitution. The Washington Constitution provides 

greater protection to its citizens in some areas than does the United States 

Constitution. State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986) . 
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Under the Gunwall analysis, it is clear that the right to jury trial is such an 

area. Pasco v. Mace, supra; Sofie v. Fiberboard Corp., 112 Wn.2d 636, 

656,771 P.2d 711, 780 P.2d 260 (1989). 

All six Gunwall factors favor an independent application of Article 

I, Sections 21 and 22 of the Washington Constitution in this case. 

Petitioner hereby incorporates his analysis of all Gunwall factors, Brief of 

Appellant at 5-10. The state constitution provides greater protection than 

the federal constitution, and prohibits a trial court from affirmatively 

misleading a jury about its power to acquit. 

d. Jury's power to acquit. A court may never direct a verdict of 

guilty in a criminal case. United States v. Garaway, 425 F.2d 185 (9th Cir. 

1970) (directed verdict of guilty improper even where no issues of fact are 

in dispute); State v. Holmes, 68 Wash. 7, 12-13, 122 Pac. 345 (1912). Ifa 

court improperly withdraws a particular issue from the jury's consideration, 

it may deny the defendant the right to jury trial. United States v. Gaudin, 

515 U.S. 506,115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995) (improper to 

withdraw issue of "materiality" of false statement from jury's 

consideration); see Neder v. United States, 527 U.S. 1, 8, 15-16, 119 S. 

Ct. 1827, 144 L.Ed.2d 35 (1999) (omission of element injury instruction 

subject to harmless error analysis). 
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And, a jury verdict of not guilty is non-reviewable because the 

constitutional protections against double jeopardy also protect the right to 

a jury trial by prohibiting a retrial after a verdict of acquittal. U.S. Const. 

amend. 5; Const. art. I, § 9.5 

Also well-established is "the principle of noncoercion of jurors," 

established in Bushell's Case, Vaughan 135, 124 Eng. Rep. 1006 (1671). 

Edward Bushell was a juror in the prosecution of William Penn for 

unlawful assembly and disturbing the peace. When the jury refused to 

convict, the court fined the jurors for disregarding the evidence and the 

court's instructions. Bushell was imprisoned for refusing to pay the fine. 

In issuing a writ of habeas corpus for his release, Chief Justice Vaughan 

declared that judges could neither punish nor threaten to punish jurors for 

their verdicts. See generally Alschuler & Deiss, A Brief History of the 

Criminal Jury in the United States, 61 U. Chi. L. Rev. 867,912-13 (1994). 

Thus, if there is no ability to review a jury verdict of acquittal, no 

authority to direct a guilty verdict, and no authority to coerce a jury in its 

decision, there can be no "duty to return a verdict of guilty." Indeed, there 

is no authority in law that suggests such a duty. 

We recognize, as appellants urge, the undisputed power of the jury 
to acquit, even if its verdict is contrary to the law as given by the 

5 "No person shall be . . . twice put in jeopardy for the same offense." 
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judge and contrary to the evidence .... lfthe jury feels that the law 
under which the defendant is accused is unjust, or that exigent 
circumstances justified the actions of the accused, or for any reason 
which appeals to their logic or passion, the jury has the power to 
acquit, and the courts must abide by that decision. 

United States v. Moylan, 417 F.2d 1002, 1006 (4th Cir. 1969), cert. 

denied, 397 U.S. 910 (1970). 

Under Washington law, juries have always had the ability to deliver 

a verdict of acquittal that is against the evidence. Hartigan v. Washington 

Territory, 1 Wash. Terr. 447 (1874). A judge cannot direct a verdict for 

the state because this would ignore "the jury's prerogative to acquit against 

the evidence, sometimes referred to as the jury's pardon or veto power." 

State v. Primrose, 32 Wn. App. 1,4,645 P.2d 714 (1982). See also State 

v. Salazar, 59 Wn. App. 202, 211, 796 P .2d 773 (1990) (relying on jury's 

"constitutional prerogative to acquit" as basis for upholding admission of 

evidence). An instruction telling jurors that they may not acquit if the 

elements have been established affirmatively misstates the law, and 

deceives the jury as to its own power. Such an instruction fails to make the 

correct legal standard manifestly apparent to the average juror. Kyllo, 166 

Wn.2d at 864. 

This is not to say there is a right to instruct a jury that it may 

disregard the law in reaching its verdict. See, e.g., United States v. Powell, 
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955 F.2d 1206, 1213 (9th Cir. 1991) (reversing conviction on other 

grounds). However, if the court may not tell the jury it may disregard the 

law, it is at least equally wrong for the court to direct the jury that it has a 

duty to return a verdict of guilty if it finds certain facts to be proved. 

e. Scope of jury's role regarding fact and law. Although a jury may 

not strictly determine what the law is, it does have a role in applying the 

law ofthe case that goes beyond mere fact-finding. In Gaudin, the Court 

rejected limiting the jury's role to merely finding facts. Gaudin, 515 U. S. at 

514-15. Historically the jury's role has never been so limited: "[O]ur 

decision in no way underminer s] the historical and constitutionally 

guaranteed right of a criminal defendant to demand that the jury decide 

guilt or innocence on every issue, which includes application of the law to 

the facts." Gaudin, 515 U.S. at 514. See also John H. Wigmore, "A 

Program for the Trial of a Jury", 12 Am. Jud. Soc. 166 (1929). 

Furthermore, if such a "duty" to convict existed, the law lacks any 

method of enforcing it. If a jury acquits, the case is over, the charge 

dismissed, and there is no further review. In contrast, if a jury convicts 

when the evidence is insufficient, the court has a legally enforceable duty to 

reverse the conviction or enter a judgment of acquittal notwithstanding the 

verdict. Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L. Ed. 2d 
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560 (1979); State v. Green, 94 Wn.2d 216,616 P.2d 628 (1980); State v. 

Carlson, 65 Wn. App. 153,828 P.2d 30, rev. denied, 119 Wn.2d 1022 

(1992). 

Thus, a legal "threshold" exists before a jury may convict. A guilty 

verdict in a case that does not meet this evidentiary threshold is contrary to 

law and will be reversed. The "duty" to return a verdict of not guilty, 

therefore, is genuine and enforceable by law. A jury must return a verdict 

of not guilty if there is a reasonable doubt. However, there is no 

corresponding constitutional "duty"' requiring a jury to return a verdict of 

guilty if it finds every element proven beyond a reasonable doubt. In such a 

case, the law is that the jury should find the defendant guilty or may 

exercise its prerogative to acquit against the evidence. To tell a jury 

instead that it has a "duty" to return a verdict of guilty if it finds every 

element of a crime proven beyond a reasonable doubt is a misstatement of 

the applicable law. 

f Current example of correct legal standard in instructions. The 

duty to acquit and permission to convict is well-reflected in the instruction 

in Leonard v. Territory: 

If you find the facts necessary to establish the guilt of defendant 
proven to the certainty above stated, then you may find him guilty 
of such a degree of the crime as the facts so found show him to 
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have connnitted; but if you do not find such facts so proven, then 
you must acquit. 

Leonard v. Territory, 2 Wash. Terr. 381,399, 7 Pac. 872 (Wash.Terr.1885) 

(emphasis added) . This was the law as given to the jury in murder trials in 

1885, just four years before the adoption ofthe Washington Constitution. 

This al1ocation of the power of the jury "shal1 remain inviolate." 

The Washington Pattern Jury Instruction Connnittee has adopted 

accurate language consistent with Leonard for considering a special 

verdict. See WPIC 160.00, the concluding instruction for a special verdict, 

in which the burden of proof is precisely the same: 

. .. In order to answer the special verdict form "yes", you must 
unanimously be satisfied beyond a reasonable doubt that "yes" is 
the correct answer. . . . If you unanimously have a reasonable doubt 
as to this question, you must answer "no". 

The due process requirements to return a special verdict-that the 

jury must find each element of the special verdict proven beyond a 

reasonable doubt-are exactly the same as for the elements of the general 

verdict. This language in no way instructs the jury on "jury nullification." 

But it at no time imposes a "duty to return a verdict of guilty." 

In contrast, the "to convict" instruction at issue here does not 

reflect this legal asymmetry. It is not a correct statement of the law. As 

such, it provides a level of coercion, not supported by law, for the jury to 
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return a guilty verdict. Such coercion is prohibited by the right to a jury 

trial. Leonard, supra; State v. Boogaard, 90 Wn.2d 733, 585 P.2d 789 

(1978). 

g. Contrary case law is based on a poor analysis; this Court should 

decide the issue differently.6 In State v. Meggyesy, the appellant 

challenged the WPIC's "duty to return a verdict of guilty" language. The 

court held the federal and state constitutions did not "preclude" this 

language, and so affirmed. Meggyesy, 90 Wn. App. at 696. 

In its analysis, Division One of the Court of Appeals characterized 

the alternative language proposed by the appellants-"you may return a 

verdict of guilty"-as "an instruction notifying the jury of its power to 

acquit against the evidence." 90 Wn. App. at 699. The court spent much 

of its opinion concluding there was no legal authority requiring it to 

instruct a jury it had the power to acquit against the evidence. 

Division Two has followed the Meggyesy holding. State v. 

Bonisisio, 92 Wn. App. 783, 964 P.2d 1222 (1998), rev. denied, 137 

Wn.2d 1024 (1999); State v. Brown, 130 Wn. App. 767, 124 P.3d 663 

(2005). 7 Without much further analysis, Division Two echoed Division 

6 A decision is incorrect if the authority on which it relies does not support it. State v. 
Nunez, 174 Wn.2d 707, 719, 285 P.3d 21 (2012). 
7 Division 3 has not issued a published opinion on this issue to date. 
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One's concerns that instructing with the language 'may" was tantamount to 

instructing on jury nullification. 

Petitioner respectfully submits the Meggyesy analysis addressed a 

different issue. "Duty" is the challenged language herein. By focusing on 

the proposed remedy, the Meggyesy court side-stepped the underlying 

issue raised by its appellants: the instructions violated their right to trial by 

jury because the "duty to return a verdict of guilty" language required the 

juries to convict if they found that the State proved all of the elements of 

the charged crimes. 

However, portions of the Meggyesy decision are relevant. The 

court acknowledged the Supreme Court has never considered this issue. 

90 Wn. App. at 698. It recognized that the jury has the power to acquit 

against the evidence: "This is an inherent feature of the use of general 

verdict. But the power to acquit does not require any instruction telling 

the jury that it may do so." Id. at 700 (foot notes omitted). The court also 

relied in part upon federal cases in which the approved "to-convict" 

instructions did not instruct the jury it had a "duty to return a verdict of 

guilty" if it found every element proven. See, Meggyesy, 90 Wn. App. at 
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698 tn. 5. 8• 9 These concepts support Truitt's position and do not contradict 

the arguments set forth herein. 

The Meggyesy court incorrectly stated the issue. The question is 

not whether the court is required to tell the jury it can acquit despite 

finding each element has been proven beyond a reasonable doubt. The 

question is whether the law ever requires the jury to return a verdict of 

guilty. If the law never requires the jury to return a verdict of guilty, it is 

an incorrect statement of the law to instruct the jury it does. And an 

instruction that says it has such a duty impermissibly directs a verdict. 

Sullivan v. Louisiana, 508 U.S. 275, 124 L.Ed.2d 182, 113 S.Ct. 2078 

(1993). 

Unlike the appellant in Meggyesy,lO Truitt does not ask the court to 

approve an instruction that affirmatively notifies the jury of its power to 

acquit. Instead, he argues that jurors should not be affirmatively misled. 

This question was not addressed in either Meggyesy or Bonisisio; thus the 

holding ofMeggyesy should not govern here. The Brown court 

8 E.g., United States v. Powell. 955 F.2d 1206, 1209 (9th Cir.1991) ("In order for the 
Powells to be convicted, the government must have proved, beyond a reasonable doubt, 
that the Powells had failed to file their returns."). 
9 Indeed, the federal courts do not instruct the jury it "has a duty to return a verdict of 
guilty" if it finds each element proven beyond a reasonable doubt. See Ninth Circuit 
Model Criminal Jury Instructions: "In order for the defendant to be found guilty of that 
charge, the government must prove each of the following elements beyond a reasonable 
doubt : ..... 

17 



erroneously found that there was "no meaningful difference" between the 

two arguments. Brown 130 Wn. App. at 771. Meggyesy and its progeny 

should be reconsidered, and the issue should be analyzed on its merits. 

h. The court's instructions in this case affirmatively misled the jury 

about its power to acquit even if the prosecution proved its case beyond a 

reasonable doubt. The instruction given in Truitt's case did not contain a 

correct statement of the law. The court instructed the jurors that it was 

their "duty" to accept the law as instructed, and that it was their "duty" to 

convict the defendant if the elements were proved beyond a reasonable 

doubt. Instructions No.1 and 15 at CP 109, 125. A duty is "[a]n act or a 

course of action that is required of one by ... law." The American Heritage 

Dictionary (Fourth Ed., 2000, Houghton Mifflin Company). The court's 

use of the word "duty" in the ''to-convict'' instruction conveyed to the jury 

that it could not acquit if the elements had been established. This 

misstatement of the law provided a level of coercion for the jury to return a 

guilty verdict, deceived the jurors about their power to acquit in the face of 

sufficient evidence, and failed to make the correct legal standard manifestly 

apparent to the average juror. Leonard, supra 11; Kyllo, 166 Wn.2d at 864. 

10 And the appellant in Bonisisio. 
II Under the common law, juries were instructed in such a way as to allow them to 
acquit even where the prosecution proved guilt beyond a reasonable doubt. In Leonard, 
the Supreme Court reversed a murder conviction and set out in some detail the jury 
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By instructing the jury it had a duty to return a verdict of guilty based 

merely on finding certain facts, the court took away from the jury its 

constitutional authority to apply the law to the facts to reach its general 

verdict. 

The instruction creating a "duty" to return a verdict of guilty was an 

incorrect statement oflaw. The error violated Truitt's state and federal 

constitutional right to a jury trial. Accordingly, his convictions must be 

reversed and the case remanded for a new trial. Hartigan, supra. 

VI. CONCLUSION. 

For the reasons stated, Petitioner asks this Court to reverse and 

remand the matter for a new trial. 

Respectfully submitted on August 12, 2013. 

s/Susan Marie Gasch, WSBA #16485 
P. O. Box 30339 
Gasch Law Office 
Spokane WA 99223-3005 
Telephone: (509) 443-9149 
FAX: None 
E-mail: gaschlaw(aJ.msn.com 

instructions given in the case. The court instructed the jurors that they "should" convict 
and "may find [the defendant] guilty" ifthe prosecution proved its case, but that they 
"must" acquit in the absence of such proof. Leonard, at 398-399. Thus the common 
law practice required the jury to acquit upon a failure of proof, and allowed the jury to 
acquit even if the proof was sufficient. Id. 
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UNPUBLISHED OPINION 

KORSMO, C.J. - Eric Truitt challenges his fourth degree assault (domestic 

violence) conviction on the grounds that the jury instructions misled the jury about its 

power to acquit. Our courts have repeatedly rejected this argument and we again do so 

here. The conviction is affIrmed. 

The facts are of no consequence to this appeal and we need not dwell on them 

other than to note that a jury heard allegations that Mr. Truitt committed second degree 
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assault and felony harassment against a household member. The jury, however, 

convicted him solely of the inferior degree offense of fourth degree assault. 1 

Prior to closing argument, both parties presented jury instructions that included the 

standard pattern elements instruction. The court used that instruction to advise the jury 

concerning the elements it must find before returning a guilty verdict. After sentencing, 

Mr. Truitt timely appealed to this court. 

Mr. Truitt argues that the trial court's "duty to convict" instruction violated his 

constitutional right to a jury trial because it affirmatively misled the jury about its power 

to acquit. We decline to consider Mr. Truitt's argument because it is barred by the 

invited error doctrine. 

'" A party may not request an instruction and later complain on appeal that the 

requested instruction was given. ,,, State v. Henderson, 114 Wn.2d 867, 870, 792 P.2d 

514 (1990) (quoting State v. Boyer, 91 Wn.2d 342, 345, 588 P.2d 1151 (1979)). This 

iteration of the invited error rule applies even if the appellate court finds that the 

appellant's rights were violated by the jury instructions. Id. at 869-71. 

Mr. Truitt requested the Washington Pattern Jury Instructions that all contained 

the same language he now challenges on appeal. His argument is barred under the 

I Mr. Truitt filed a statement of additional grounds that raises three issues that 
have no merit. We note that his claim that he had no notice that he could face inferior 
offenses is governed by statute. See RCW 10.61.003; RCW 10.61.010. 
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invited error doctrine, and thus we do not reach his arguments concerning the 

constitutionality of the "to convict" instruction. 

Affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

Korsmo, C.J. 

WE CONCUR: 

Brown, J. 

Kulik, J. 
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