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X INTRODUCTION

Dallas Barnes appeals from a jury verdict rejecting his race
discrimination and retaliation claims against Washington State University.
He claims the trial court erred in evidentiary rulings and failed to act
impartially, because it rc;fuscd his special verdict form detailing eight sub-
categories of general damages. Dr. Barnes asks this Court to substitute its
judgment on those evidentiary rulings for that of the trial court.

The trial court has broad discretion in ruling on the admission of
evidence. Its rulings were based on sound reasoning grounded in the facts
and the law. The trial court’s rejection of Dr. Barnes’ special verdict form
was proﬁer as a matter of law, but if the court erred, that error was
harmless. The jury returned a verdict for the University on both claims.

I1. COUNTERSTATEMENT OF ISSUES PERTAINING TO
ASSIGNMENTS OF ERROR '

A. Did the trial court abuse its discretion by excluding the opinion of
Dr. Barnes’ expert, stating that the University retaliated against Dr. Barnes
because he advocated for “students and faculty and administrators of
color™? (Assignment of Error A).

B. Did the trial court abuse its discretion in excluding the opinion of
Dr. Barnes’ expert, stating that institutional racism exists at the University

based on a 2005 Human Rights Commission report regarding a complaint



of racial harassment on the Pullman campus? (Assignments of Error A, L
and M).

C. Did the trial court abuse its discretion in refusing to admit two
letters about Dr. Barnes’ positive qualities which were previously
excluded by the trial court and were reoffered by Dr. Barnes based on the
University’s opening statement? (Assignments of Error B, C, D and E).

D. Did the trial court abuse its discretion in excluding racial
comments about Dr. Bammes and others made by one of Dr. Barnes’
supervisors outside his presence, where Dr. Barnes neither experienced a
racially hostile work environment nor alleged a hostile work environment
claim? (Assignments of Error D, F, G and H).

E. Did the trial court abuse its discretion by redacting the monetary
sum of a settlement agreement between Dr. Bames and the University,
which resolved his 1994 race discrimination lawsuit, where the agreement
was admitted into evidence to explain Dr. Bames’ transfer from the
Pullman campus to the Tri-Cities campus? (Assignments of Error I and J).
F. Did the trial court abuse its discretion in precluding Dr. Barnes
from testifying that an Assistant Attorney General told him to stop

advising students to sue the University? (Assignment of Error K).
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G. Should the jury’s verdict be affirmed where Dr. Barnes failed to
establish that any of the trial court’s evidentiary rulings prejudiced the
outcome of the case?
III. COUNTERSTATEMENT OF THE CASE

A. Nature Of The Case

Dr. Bamnes alleges race discrimination and retaliation. CP at 641-
43. He claims the University discriminated against him because in 2005,
it evaluated him as an administrative/professional and not as a faculty
member and, in 2007, failed to appoint him as the Director of Student
Affairs. CP at 528-39, 854. Dr. Bames also claims the University
retaliated against him because of his 1994 race-discrimination lawsuit
against the University and because he has assisted people on the Tri-Cities
campus “in clarifying any claims that they may have in the areas of
discrimination, gender, race, whatever it may be . . . .” CP at 457, 854-56.

The jury returned a verdict for the University. CP at 13-14.
B. Facts

1. Employment At The Pullman Campus

Dr. Barnes began his employment with the University in 1969, at the
Pullman campus. RP at 139. In 1982, he became the coordinator of the
Academic Development Program (ADP), the purpose of which was to

respond to the special needs of students who were admitted to the University
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on a provisional basis or as a non-traditional student. CP at 670-71. In 1986,
the ADP merged with the Curriculum Advisory Program and Disabled
Student Services to create the Student Advising and Leamning Center
(SALC). CP at 670-71. Tom Brigham, Ph.D., became the interim director.
CP at 670-71.

Thereafter, Dr. Barnes complained that nearly evéry decision made
within the SALC was discriminatory toward him. CP at 671. He filed
numerous complaints with various internal and external agencies. CP at671.
On September 15, 1994, he filed a lawsuit against the University alleging
race discrimination and retaliation. CP at 923-28. On December 5, 1996, he
settled that lawsuit. Ex. 101 (Appendix); RP at 435-39. As part of the
settlement agreement, Dr. Barnes became the Assistant Branch Campus
Director of Student Services at the University’s Tri-Cities campus. Ex. 101
(Appendix); RP at 435-39.

2. Employment At The Tri-Cities Campus

In 1997, Dr. Barnes began working at the Tri-Cities campus in the
Office of Student Affairs. RP at 173, 190. He performed adequately until
2006. Exs. 103, 104, 106, 107, 108. In 2006, his performance became and
remained poor. Exs. 109, 111, 114, 117, 123, 124; RP at 653-710. Eight
supervisors expressed concerns about his performance. RP at 710.

Pat Wright, an African American female, completed the majority of his



evaluations, including his 2006 evaluation. Exs. 104, 106, 107, 108, and
109; RP at 231.

On October 6, 2000, the Campus Executive Officer and Dean,
Larry James, removed Dr. Bames’ responsibility for Disability Support
Services. Ex. 105. Dr. Barnes failed to address the accommodation needs of
a sight-impaired student, Wade Ricard, thereby exposing the University to
civil liability. Ex. 105; RP at 220-22, 1012, 1025-26, 1034-36, 1046-50.

In 2007, the Tri-Cities campus became a four-year institution and
admitted its first freshman class. RP at 512, 519-23. This caused the
campus to formalize counseling services. Exs. 110, 112; CP at 473-76, 520-
23, 548-50, 561-62, 591-605, 621-26, 1101. The University instructed
Dr. Bamnes to discontinue counseling students and staff. Exs. 110, 112; CP
at 473-76, 520-23, 548-50, 561-62, 591-605, 621-26, 1101.

Since Dr. Bames has been at the Tri-cities campus, he has not
applied f"or advancement, published scholarly articles, performed scholarly
research, supervised another employee or been responsible for a budget. RP
at 174, 445-47; 536-40, 710, 718-23; 794-803, 854-59. He has taught only
two classes: Teaching and Learning and Diversity in Schools. RP at 177.

3. The 2005 Human Rights Commission Investigation

In 2005, an Asian female student at the Pullman campus alleged

racial harassment by four players with the men’s basketball team. CP at



586-96; RP at 244. The University investigated and concluded the players
engaged in adolescent behavior involving no racial gestures or epithets,
which was misconstrued as racially-oriented. CP at 586-96. The allegation
and investigation received media attention, however, prompting the Human
Rights Commission (HRC) to offer assistance in a “cooperative, outreach
capacity, rather than its investigatory, enforcement capacity.” CP at 581.
The University accepted the HRC’s offer and Marc Brenman, the
HRC director, organized a task force to provide the Umiversity with
recommendations. CP at 574-634 (Appendix). On July 11, 2005, the HRC
issued a report reflecting those recommendations. CP at 574-634. Neither
the investigation nor the HRC report concerned or referenced Dr. Barnes.
CP at 574-634 (Appendix).
4. The 2008 OEO Investigation And The Curtiss Lawsuit
On December 14, 2008, an employee in the Office of Student
Affairs, Anna Mitson, verbally complained to the University’s Office for
Equal Opportunity (OEO) that her supervisor, Jaime Contreras, made
racial and ethnic references toward her, spread a rumor that she was
having an affair with a subordinate and retaliated against her for failing to
assist his daughter in a student conduct matter. CP at 541-51 (Appendix).
On March 7, 2011, the OEO concluded that Contreras had violated

University policy by using derogatory racial and ethnic references



regarding himself and others and by stating that Mitson was having an
extra-marital affair with a subordinate. CP at 541-51 (Appendix).

On September 30, 2011, Mitson and two other Office of Student
Affairs employees, Christina Stevenson and Johan Curtiss, commenced a
lawsuit against the University alleging that Contreras made racial, sexual
and religious comments in their presence about himself and others,
creating a hostile work environment. CP at 997-1004 (Appendix: Curtiss
et al. v. State of Washington, Benton Cnty. Cause No. 11-2-02187-1). The
plaintiffs alleged that some of Contreras’ racial comments referenced
Dr. Bames, but were made without his knowledge. RP at 298, 649; CP at
962-63. Dr. ﬁarnes was unaware of racial comments referencing him. RP
at 394. He learned of them from the OEO report. RP at 394.

8 Procedural Summary

Dr. Barnes commenced this race discrimination and retaliation
lawsuit on June 14, 2010. CP at 676-80. He identified the specific factual
bases for his two claims, most of which were time-barred. CP at 854-56;
693-95, 906-07; RP at 12-17, 442-787. At trial, the University moved to
exclude (1) the opinions of Dr. Bames® “civil nghts” expert,
Marc Brenman, (2) Contreras’ racial comments about anyone but
Dr. Barnes and himself, and (3) the monetary sum of Dr. Barnes’ 1997

settlement agreement. CP at 361-71,420-30, 503-05. 517-25: RP at 9-16,



29-33. The trial court granted those motions. CP at 361-71,420-30, 503-
505, 517-25; RP at 9-16, 29-33. Dr. Barnes appeals those rulings.
IV. SUMMARY OF THE ARGUMENT

The opinions of Dr. Barnes’ expert invaded the province of the
jury and were unnecessary to the jury’s understanding of the evidence.
The trial court did not abuse its discretion by excluding those opinions.
The trial court also properly excluded Contreras’ racial comments about
persons other than Dr. Bames and himself, and defense counsel’s
comments on opening statement did not open the door to those comments.

The trial court’s special verdict form and damages instructions
properly stated the law, were not misleading and allowed Dr. Barnes to
argue his theory of damages. The failure to give Dr. Barnes’ special
verdict form with eight sub-categories of general damages was not
prejudicial to him, because the jury returned a verdict for the University
on both of his claims. If the trial court erred, 1t did not affect the verdict.

V. ARGUMENT
A. Standard On Review

It is the function of the trial court to exercise its discretion in the
control of litigation before it. Doe v. Puget Sound Blood Crr., 117 Wn.2d
772, 777, 819 P.2d 370 (1991). A trial court’s decision to admit or

exclude evidence and the court’s balancing of probative value against



prejudicial effect are entitled to a great deal of deference. DeGroor v.
Berkley Const. Inc., 83 Wn. App. 125, 920 P.2d 619 (1996).

A trial court has broad discretion in ruling on evidentiary matters
and will not be overturned absent manifest abuse of discretion. Cox v.
Spangler, 141 Wn.2d 431, 439, 5 P.3d 1265 (2000) (quoting Sintra, Inc. v.
City of Seattle, 131 Wn.2d 640, 662-63, 935 P.2d 555 (1997)). Even the
admission or refusal of relevant evidence lies within the discretion of the
trial court. Maehren v. City of Seattle, 92 Wn.2d 480, 488, 599 P.2d 1255
(1979), cert. denied, 452 1.S. 938 (1981).

A ftrial court abuses its discretion when its decision is manifestly
unreasonable or based upon untenable grounds or reasons. Salas v. Hi-
Tech Erectors, 168 Wn.2d 664, 668-69, 230 P.3d 583 (2010) (quoting
State v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 (1997)). The abuse
of discretion standard recognizes that deference is owed to the trial court,
because it is better positioned than the appellate court to decide the issue
in question. WA State Physicians Ins. Exch. & Ass’'n v. Fisons Corp., 122
Wn.2d 299, 339, 858 P.2d 1054 (1993) (quoting Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 403, 110 S. Ct. 2447, 2459 L. Ed. 2d 359
(1990). superseded by rule on other grounds.). The law does not allow

Dr. Barnes to re-try the facts of this case before the appellate courts.



B. The Trial Court Properly Exercised Its Discretion In
Excluding Brenman’s Opinions And The 2005 HRC Report

Brenman Opinions. The admissibility of expert testimony is
among the evidentiary matters within a trial court’s broad discretion.
Miller v. Likins, 109 Wn. App. 140, 147, 34 P.3d 835 (2001). Dr. Barnes
offered opinion testimony from the former HRC director, Marc Brenman,
with whom he worked for several years. RP at 14-13, 31-33, 50-52, 237.
Brenman opined that Dr. Barnes was unable to advance at the Tri-Cities
campus because of retaliation, that it was fruitless for him to apply for
advancement, and that his title of Associate Director for Special Projects
was a “code word” for a marginalized employee. RP at 247-48; see also
RP at 48-52. He also opined that Academia is “rule-bound” and “inward
looking,” that hiring decisions are subjective and lack diversity, and that
employees who allege discrimination in Academia will experience
retaliation. RP at 242-43. The trial court excluded this testimony and
Dr. Barnes made an offer of proof. CP at 356-57; RP at 237-50.

The trial court did not abuse its discretion. Expert testimony is
only appropriate “when it relates to issues that are beyond the ken of
people of ordinary intelligence™. Curtis v. Oklahoma City Public Schools
Bd. of Educ., 147 F.3d 1200, 1218 (10th Cir. 1998), citing U.S. v. French,

12 F.3d 114, 116 (8th Cir. 1993). Brenman did not present any scientific,
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technical, or specialized knowledge that would have assisted the jury to
understand the evidence or to determine a fact in issue. He simply opined
that the University retaliated against Dr. Bames and rationalized
Dr. Bames® failure to apply for the positions he claimed the University
wrongfully failed to bestow upon him. The trial court’s decision was
sound.

The primary case upon which Dr. Bames relies, Davis v.
Combustion Eng’g, Inc., 742 F.2d 916 (6th Cir. 1984), is inconsistent with
the decisions of the many courts that have considered whether an expert
should be allowed to testify that the particular facts in a case constitute
discrimination or retaliation. For example, the court in Kotla v. Regents of
the Univ. of California, 115 Cal. App. 4th 283, 292, 8 Cal. Rptr. 3d 898,
904 (2004), recognized that numerous federal courts have discussed the
admissibility of testimony like that proffered by Bremman and “most have
rejected 1t”. The Kotla court found Davis, in particular, unpersuasive.

In Davis, the trial court held that it “was not clearly erroneous,
given the broad [federal] standard,” to allow a “personnel management
expert” to testify that the plaintiff’s discharge was the result of
discrimination. The Kotla court observed that though “the jury in Davis
had been instructed that it could ‘totally disregard’ the expert’s opinions if

it found them unsound for any reason,” it was nevertheless improper for



the trial court to allow such testimony. Kotla, 115 Cal. App. 4th at 291.
An instruction allowing a jury to reject an expert’s opinion on the very
question they are to decide is of little consolation. /d.

Other federal courts have reached the same conclusion. In Ward v.
Westland Plastics, Inc., 651 F.2d 1266, 1271 (9th Cir. 1980). the court
found that “[t]he question of whether gender was the basis of differential
treatment is not so technical as to require the aid of an expert to enlighten
the jury or the court.” The Ward court held that the trial court properly
deeméd the plaintiff's expert “incompetent” to voice an opinion on
whether alleged conduct constituted sex discrimination.

Similarly, in Curtis, 147 F.3d at 1219, the tenth circuit upheld
exclusion of such expert testimony, stating that the jury “could determine
for itself whether the recruitment plan in this case was ineffective and
whether it was evidence of retaliation”. And in Barfield v. Orange Cnty.,
911 F.2d 644, 651 n.8 (11th Cir. 1990), the eleventh circuit upheld the
exclusion of expert testimony regarding whether the plaintiff was a victim
of race discrimination, because it would not assist the trier-of-fact.

The trial court’s exclusion of Brenman’s opinions was sound
because those opinions were based on generalities and speculation. Any
probative value was far outweighed by the potential for undue prejudice to

the University. It is well established that conclusory or speculative expert



opinions lacking an adequate foundation should not be admitted. Safeco
Ins. Co. v. McGrath, 63 Wn. App. 170, 177, 817 P.2d 861 (1991). When
such opinion testimony is presented to a lay jury with the imprimatur of
“expertise,” it is a near certainty that the jury will give such testimony
undue weight. Hence, “[w]here there i1s no basis for [an] expert opinion
other than theoretical speculation, the expert testimony should be
excluded”. Queen City Farms, Inc. v. Cent. Nat'l Ins. Co. of Omaha, 126
Wn.2d 50, 103, 882 P.2d 703 (1994). And “when ruling on somewhat
speculative [expert] testimony, the court should keep in mind the danger
that the jury may be overly impressed with a witness possessing the aura
of an expert.” Davidson v. Mun. of Metro. Seattle, 43 Wn. App. 569, 572,
719 P.2d 569 (1986).

2005 HRC Report. Dr. Barnes offered the July 11, 2005 HRC
report as evidence of a systemic and pervasive environment of racial
.hostility within the University, but the report itself states there was no
fact-finding investigation and no legal findings. CP at 580-81 (Appendix).
The report also states the HRC drew no conclusions whatsoever and that
the report may contain factual errors. CP at 580-81. More importantly,
neither the report nor the University’s investigation referenced or had

anything to do with Dr. Barnes’ claims. It was properly excluded.



C. The University’s Opening Statement Did Not “Open The
Door” To Inadmissible Evidence

Dr. Bames claims the University’s opening statement “opened the
door” to previously-excluded evidence. RP at 125-29, 748-62; see e.g.,
RP at 105-18. But evidence only becomes admissible by the introduction
of evidence, not by a lawyer’s comments on opening statement. State v.
Whelchel, 115 Wn.2d 708, 801 P.2d 948 (1990); State v. Carter, 23 Wn.
App. 297, 596 P.2d 1354, review denied, 92 Wn.2d 1035 (1979); 5D Karl
B. Tegland, Washington Practice, Evidence § 103 (2003).

Several state courts have held that because an opening statement is
mere argument and has no evidentiary value, it does not open the door to
otherwise inadmissible evidence. See, e.g., State v. Trotter, 632 N.W.2d
325, 335-36 (2001); State v. Richards, 190 W. Va. 299, 438 S.E.2d 331
(1993); State v. Anastasia, 356 N.J. Super. 534, 813 A.2d 601 (2003);
Cooper v. Com., 31 Va. App. 643, 525 S.E.2d 72 (2000). The courts
reason that “[i]f improper remarks are made by counsel, the remedy lies in
a curative instruction to the jury or, if absolutely necessary, a mistrial.”
Anastasia, 813 A.2d at 606; see also 3 Witkin, Cal. Evidence, Presentation
at Trial § 352, at 439-440 (4th ed. 2000), [“open the door™ argument 1s a
“popular fallacy” and turns on whether evidence has been admitted by

adversary that is prejudicial and not curable by objection or motion to



strike (emphasis original)); Winfred D. v. Michelin N. Am., Inc., 165 Cal.
App. 4th 1011, 1027 (2008) (quoting Anastasia, 356 N.]. Super. at 534
(same)); see also State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994)
(“[F]ailure to object to an improper remark constitutes a waiver of error
unless the remark is sohﬂagrant and ill-intentioned that it causes an
enduring and resulting prejudice that could not have been neutralized by
an admonition to the jury™).

The University’s opening statement merely answered Dr. Barnes’
opening statement and outlined the evidence that would be admitted at
trial. RP at 90-95. Prior to opening statements, the trial court instructed
the jury that counsel’s statements were not evidence, and Dr. Barnes
presented evidence supporting the comments of which he now complains.
RP at 37, 132, 181-85. Moreover, Dr. Barnes did not object or request a
limiting instruction. RP at 105-19, 761. The trial court properly rejected
his argument.

The University is a Marketplace of Ideas and Diversity.

WSU is Washington’s original land grant university. It was

founded in 1890, in Pullman, and serves about 26,000

students. It’s got graduates (sic), undergraduates (sic), and

professional students. Like all major universities, it’s a

marketplace of ideas. It’s a marketplace of diversity. Itisa

marketplace of inquisitiveness. It is the base of one of the
nation’s top research institutions. That’s important. Its

president since 2007 has been Elson Floyd. He is African
American. If you talk about WSU and Pullman, you're



talking about an African American CEO—Chief Executive
Officer—President.

RP at 110-11. These comments respond to Dr. Barnes’ opening statement
and introduce the University. Dr. Barnes himself testified to the
University’s commitment to diversity and the significant African-
American leadership within the University. RP at 132, 181-85, 429-33.

The Monetary Amount of the 1997 Settlement Agreement.

But that lawsuit went on for a couple of years, and the
University decided to resolve it with Dr. Bames and
brought him back to Pasco to WSU Tri-Cities, where he is
from. And you’ll see the agreement that they reached. It
specifies the job he will have. It specified what he will do.
And he agreed to it. And, of course, those things changed
over time and the evidence is going to show why they
changed . . . . We will present you the settlement
agreement and the acceptance letter detailing Dr. Barnes
new position and his agreement to it.

RP at 109, 114. These comments respond to Dr. Bames’ opening
statement and provide context for his transfer from the Pullman campus to
the Tri-Cities campus. RP 57, 90-94. The entire settlement agreement,
except the monetary sum, was admitted into evidence. RP 55-58, 434-39.

Appointment of Pat Wright as Director of Student Affairs.

WSU Tri-Cities was a small campus. This case is going to

have a lot of information about growing a university. It's a

tough business. It’s a tough thing to do. And early on,

people had to wear a lot of hats. By that I mean you’ve got

one job now, you've got another job here, vou've got

another job here—one person. That’s how it was.
Flexibility was paramount. If you were inflexible and
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entrenched, you can’t be asked to do other things. If vou

won’t do them, someone else will. That’s how 1t has to be.

So as I said, when Dr. James first came in, he will tell you

about this. Dan Capraun was head of the student services

department. There were problems with student services. It

did not meet with Dr. James’s satisfaction. He removed

Mr. Capraun and installed Pat Wright. Why? He will tell

you why. Because Pat Wright, an African American

female, was an out front person. Someone who interacted

well with people and had the background to do the job.

That was his assessment.

'RP at 112-13. These comments respond to Dr. Barnes® opening statement,
which compared his qualifications with those of Pat Wright. RP at 93-95.
They did not open the door to admission of “character evidence” in the
form of two letters expressing gratitude from in Dr. Barnes” personnel file.
RP at 145-52, 212-15. Moreover, Dr. Bammes did not make an offer of
proof regarding the two excluded letters and he testified that Pat Wright
was, in fact, an “out front” person. RP at 212, 1008-14.

The exclusion of the letters was not prejudicial to Dr. Barnes,
because the trial court allowed him to testify that he received positive
commendation letters. RP at 150-52, 212-16. The trial court observed
that the inferences the jury could draw from Dr. Barnes’ testimony was
more favorable than the excluded letters. RP at 150-52. 212-16.

Ultimately, however, whether or not Dr. Barnes believes his

qualifications to be superior to those of Pat Wright is irrelevant. Her
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appointment occurred well outside the statute of limitations and was not
an issue before the jury. CP at 15-35, 732-34.
Contreras Did an Excellent Job as Director of Student Affairs.

So a nationwide search was opened. Jaime Contreras and
others applied. They went through a committee. He was
hired. Hispanic male. Dallas Barnes never applied and
Mr. Contreras became Dr. Barnes supervisor. And the
freshman class came in. And by all accounts, Contreras did
an excellent job. And we have a robust freshman and
sophomore class at WSU Tri-Cities. And a growing and
robust university. The evidence is going to show that the
2007 transition required considerable review and
substantial evaluation of curriculum, staffing, employee
performance, and procedures and practices to enhance the
existing level of institutional performance consistent with a
four-year institution. It's a big deal. It’s not small
potatoes. It needs to be done right and these changes affect
everyone.

RP at 116-17. These comments referenced the growth of the Office of

Student Affairs under Contreras’ leadership. See e.g., RP at 522-23. They

make no reference to, and do not open the door to evidence of, Contreras’

racial comments regarding other employees. See section V. D., below.
Contreras Referred to Himself in Racial Terms.

The evidence is going to show that his last supervisor
before Carol Wilkerson, Jaime Contreras, is a Hispanic
man. As Ms. Clare said, he was Mr. Barnes’ supervisor for
three years. He engaged in racial banter about Dr. Barnes
several times over the three years. 1 think he used the terms
Kunte Kinte and Thurgood Marshall. What the evidence is
also going to show is that, as inappropriate as it is, is that
Mr. Contreras referred to himself ofien as bean burrito,
Mr. Beaner, taco boy, burrito man. He used those terms.
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He used those terms about himself. Inappropriate. But

that’s being used by Dallas Barnes to propel a claim that it

doesn’t propel. The evidence is going to show that

Jaime Contreras was the supervisor at the far end of

Dallas Bammes’ long litany of complaints and that the entire

series of supervisors, all these people who will populate the

list of  discriminators, doesn’t really include

Jaime Contreras because he made few, if any, decisions

that Dr. Barnes takes issue with. What we dispute is that

discrimination occurred. What we dispute 1is that retaliation

occurred.
RP at 110. Over the University’s objection, the trial court allowed
Dr. Barnes to present evidence that Contreras made several racial
references to him outside Dr. Barnes’ presence. RP at 49-55, 252-58.
Johan Curtiss testified that during the three years Contreras supervised
her, he referred to Dr. Barnes as Thurgood Marshall a “couple of times”
and as Kunte Kinte once. RP at 280-82, 286. She also testified that
Dr. Bamnes was never present for these comments, she never told
Dr. Barnes about the comments, and that during the same time period,
Contreras referred to himself as taco boy or burrito man six or seven
times. RP at 283, 286.

Anna Mitson testified that during the three years Contreras
supervised her, he referred to Dr. Barnes as Kunte Kinte in both a joking

manner and in an angry manner. RP at 298. Dr. Barnes never overheard

Contreras’ comments and Mitson never told Dr. Barnes about them. RP at



298. Mitson also testified that during the same time period, Contreras
frequently referred to himself as bean burrito. RP at 302, 360.

Christina Stevenson testified that during the three years Contreras
supervised her, he referred to Dr. Bames as Kunte Kinte and
Thurgood Marshall “a handful of times”. RP at 649-50. Stevenson
laughed at these comments. RP at 639. Stevenson also testified that
Dr. Barnes never heard these comments and she never disclosed them. RP
at 649. She testified that Contreras referred to himself as bean burrito,
beaner, and brown beret approximately a dozen times. RP at 648.

Former student Affairs employee, Karla Short, too, was allowed to
testify that Contreras referred to Dr. Bames as the black man a half a
dozen times. RP at 360, 365-67. Contreras referred to himself as the
token Mexican more times than she could count. RP at 360, 365-67.

Dr. Barnes admitted that Contreras never referred to him in racial
terms. RP at 713-18. He only learned of Contreras references by reading
the OEO report (which also does not reference him). RP at 394, 717-18.

D. The Trial Court Properly Exercised Its Discretion In
Excluding Racial Comments By Jaime Contreras Regarding
Others Employees Made Outside Dr. Barnes’ Presence

Dr. Bames never claimed or presented evidence that Contreras

made racially improper comments to him or in his presence. Rather, he

alleged Contreras told students not to speak with him, removed the duty of
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reinstating students (though he continued to do so), and failed to introduce
him to new employees. RP at 716-17. Even if these acts were adverse
employment actions as defined by the law, none of them have any
connection to the claims asserted by Curtiss, Mitson and Stevenson.

Dr. Bames confuses the legal standards governing hostile work
environment claims and disparate impact discrimination claims, as
distinguished from disparate treatment claims. While “evidence of a
general work atmosphere™ (Perry v. Ethan Allen, Inc., 115 F.3d 143, 149
(1997)), might be relevant in a hostile work environment claim, it is not
relevant in a case regarding disparate treatment based upon specific acts of
discrimination or retaliation. Allowing evide.nce of other employees’
claims creates a mini-trial within the trial, causing undue delay and
confusion of the issues. Given the lack of probative value of the evidence
regarding the claims of Curtiss, Mitson and Stevenson as related to
Dr. Bames’ allegations, the trial court did not abuse its discretion in
excluding that evidence.

Evidence of other discriminatory acts by a supervisor is neither per
se admissible nor per se inadmissible. See Sprint/United Mgmt Co. v.
Mendelsohn, 552 U.S. 379, 128 S. Ct. 1140, 170 L. Ed. 2d 1 (2008).
However, such evidence should be excluded if is not sufficiently closely

related to the plaintiff's circumstances and facts of the case. When



evidence is proffered regarding alleged discrimination against another
employee who 1s not in a position similar to the plaintiff in employment or
in protected status, and where the evidence is likely to confuse or mislead
a jury, a court should exclude the evidence. See Lords v. Northern
Automotive Corp., 75 Wn. App. 589, 881 P.2 256 (1994), abrogated on
other grounds by Mackay v. Acorn Custom Cabinetry, Inc., 127 Wn.2d
302, 306, 898 P.2 284 (1995).

To support his argument, Dr. Bames relies on Heyne v. Caruso, 69
F.3d 1475, 1480 (9th Cir. 1995). However, Heyne is distinguishable.

Heyne involved a claim of wrongful discharge by a female
restaurant employee based on quid pro quo sex discrimination. The Heyne
court permitted evidence of quid pro quo sex discrimination against other
female employees to prove the employer’s stated reason for her
dismissal—that the plaintiff was late opening the restaurant on two
consecutive days—was a pretext. Heyne, 69 F.3d at 1479-; see ER 404(b).
Here. there is no allegation that Contreras terminated Dr. Barnes, who has
at all times been employed by the University, or that Contreras
discriminated against him based upon his race.

Rather, Dr. Bamnes claims that Contreras retaliated against him in

the three particulars stated above for filing a race discrimination claim



and/or for counseling others about their civil rights. There is no arguable
connection between Dr. Barnes™ claims and the Curriss claims.

Moreover, four years after Heyne, the Ninth Circuit clarified the
limited scope of that case, holding that an argument based on Heyne
“might be persuasive if the evidence in question indicated that [the
employer] was hostile toward a well-defined and protected group such as
persons of a particular race, persons of a particular gender, or persons who
are disabled”. Beachy v. Boise Cascade Corp., 191 F.3d 1010, 1014 (9th
Cir. 1999). No such evidence exists in this case. Again, Dr. Barnes has
never alleged such a claim or identified evidence to support such a claim.

Dr. Barnes also relies upon Burnside v. Simpson Paper Co., 66
Wn. App. 510, 832 P.2d 537 (1992), abrogated on other grounds by
Mackay, 127 Wn.2d at 310. Burnside, too, is distinguishable.

In Burnside, Division 1 affirmed the trial court’s admission of
testimony by other terminated employees who allegedly experienced age
discrimination because they had been through sufficiently similar
circumstances to the plaintiff’s termination. Burnside, 66 Wn. App at 522.
The Burnside court distinguished Roberts v. Atlantic Richfield Co.. 88
Wn.2d 887, 568 P.2d 764 (1977), observing that the evidence offered
there was “too remote and irrelevant to be admissible . . . those employees

were older than the plaintiff, and there was no showing that their jobs,

-3
LY



working conditions or the way in which they were discharged were similar
to Roberts™. Burnside, 66 Wn. App at 522, n.10 (citing Roberts, 88 Wn.2d
at 887).

In Lords, 75 Wn. App. at 589, an age discrimination case decided
two years after Burnside, the court excluded testimony of a witness who
shared characteristics with the plaintiff (over 40, had a heart condition,
and was terminated without an offer of demotion), but who did not hold
the same position and who did not have the same direct supervisor. Id. at
610. The court determined that the facts were not sufficiently similar and
that the trial court did not abuse its discretion in determining that the
evidence “would be confusing or misleading” to the jury. /d.

Here, Dr. Bames’ allegations are not related to those in the Currfss
lawsuit. Those plaintiffs allege Contreras made comments to and in the
presence of Anna Mitson, who is Asian-American employee, following a
conflict between Contreras” daughter, a WSU student, and another student
named Lynn Collins. The only shared factor is that both Mitson and
Dr. Barnes were supervised by Contreras. This does not warrant allowing
testimony regarding Mitson’s hostile work environment allegations as
support for Dr. Barnes’ claim of retaliation for filing a lawsuit and/or

counseling others about their civil rights.



In addition, the court must distinguish the cases cited by
Dr. Barnes involving disparate impact discrimination. In QObrey v.
Johnson, 400 F.3d 691 (9th Cir. 2005), the court observed that while
anecdotal evidence of other alleged discrimination “‘might prove
inadmissible in the typical case of individual discrimination, in a case
involving a claim of discriminatory pattern or practice,” such evidence
may be admissible. Jd. at 698. This is not a disparate impact case and
there is no evidence of “pattern and practice”.

Dr. Barnes offered evidence of Contreras’ other alleged acts to
prove that “Contreras views people in light of their
ethnicity . . . [and] . . . treats employees derogatorily based upon the [sic]
racial stereotypes.” CP at 410-11. He also argued that evidence related to
Mitson’s hostile work environment claim is relevant because “[w]hen
(Mitson and Collins) stood up to Contreras, he retaliated with force against
each”, and that Contreras’ alleged removal of duties from Dr. Barnes was
similar to the alleged remoﬁa] of Mitson’s duties. CP at411. Thus, by his
own admission, Dr. Barnes offered this evidence to prove that Contreras is
generally “the kind of person™ who treats people differently because of
race and/or who retaliates against people when he does not like something.

This is exactly the type of proof that ER 404(b) excludes.



E. The Trial Court Properly Exercised Its Discretion In
Excluding The Monetary Sum Of The Prior Settlement
Agreement Between Dr. Barnes And The University
Dr. Bames provided no authority, facts or argument that would

allow this court to conclude that the trial court abused its discretion in

ekcluding the sum of his settlement agreement with the University.

F. The Trial Court Properly Exercised Its Discretion In
Precluding Dr. Barnes From Testifying That An Assistant
Attorney General Told Him To Stop Advising Students To
Sue The University.

The University moved to exclude Dr. Barnes® hearsay testimony
that an Assistant Attorney General instructed him to refrain from
counseling students to sue the University. CP at 517. Though the trial
court granted the motion. Dr. Barnes’ counsel nevertheless made that
inquiry at trial. RP at 396-97. The trial court sustained the University’s
objection. RP at 396-97. Again, Dr. Barnes provides no authority, facts
or argument that would allow this Court to conclude that the trial court

abused its discretion in excluding that testimony.

G. The Trial Court Properly Rejected Dr. Barnes’ Proposed
Special Verdict Form And The Court Was Fair

Alleged errors of law in a trial court’s instructions are legal
questions that the appellate court reviews de novo. State v. Porter, 150
Wn.2d 732, 735, 82 P.3d 234 (2004). Jury instructions are proper if they

correctly state the applicable law, do not mislead the jury and permit the
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parties to argue their case theories. State v. Mark, 94 Wn.2d 520, 526, 618
P.2d 73 (1980).

Here, Dr. Barnes proposed a Special Verdict Form in which the
general damages question included eight sub-categories. CP at 137-38;
RP at 1168-93; ¢f. CP at 13-14. The trial court rejected this proposed
special verdict form and submitted a special verdict form that was
consistent with the Washington Pattern Instructions. CP at 13-14. The
court also instructed the jury by a separate instruction regarding the
breadth of the general damages available to Dr. Barnes. CP at 29-34.

Even if the trial court’s decision was error, it did not prejudice
Dr. Bamnes. He testified at length about his general damages. RP at 418-
27, 1177-82. Moreover, the jury returned a verdict for the University.
There is no reasonable probability that the trial court’s refusal of
Dr. Barnes’ special verdict form affected the verdict. State v. Hamlet, 133
Wn.2d 314, 327, 944 P.2d 1026 (1997). Any error was harmless and thus
not cause for reversal. RCW 4.36.240; Tyrell v. Leege, 105 Wash. 438,
178 P. 467 (1919): Shaw v. Lobe, 58 Wash. 219, 108 P. 450 (1910).

H. The Jury’s Verdict Should Be Affirmed Because Dr. Barnes
Failed To Establish That Any Of The Trial Court’s
Evidentiary Rulings Prejudiced The Outcome Of The Case?

Dr. Bames fails to show how the trial court’s evidentiary rulings

prejudiced him and improperly affected the jury’s verdict. Where an error



violates an evidentiary rule rather than a constitutional mandate, the error
is not prejudicial unless it is reasonably likely that the outcome of the trial
would have been materially affected had the error not occurred. State v.
Price, 126 Wn. App. 617, 109 P.3d (2005). Here, the jury’s verdict was
supported by substantial evidence. The University denied that it
discriminated and retaliated against Dr. Barnes and the jury returned a
verdict based on that evidence.
VI. ATTORNEY FEES ON APPEAL

The University requests an award of attorney fees and costs on

appeal, pursuant to RAP 18.1.
VII. CONCLUSION

Based on the foregoing arguments and authorities, the University
respectfully requests that this court affirm the judgment on the August 13,
2012 jury verdict, and award the University its attorney fees and costs.

RESPECTFULLY SUBMITTED this 12th day of August, 2013.

ROBERT W. FERGUSON
Attorney General

{ -
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[
PAUL J. TRIESCH. WSBA #17445
Assistant Attorney General
Attorneys for Respondent
State of Washington.
Washington State University
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FULL AND FINAL RELEASE

THIS IS COMPLETE RELEASE. READ IT BEFORE SIGNING.

] I bereby and for my heirs, executors and
atministrators, ¥ and assigy 1 and forwe:dmb:rgnlhr.&me of Washingion, Washington State
Uhniversity, and their respeclive officers, agencies, apents, itees, employees, representatives, departments,
servants, hars, tors and admani S, SUCCLSSOTS, mgns,mdlnynﬂxcrpa‘mnormmyfq:whmﬂmsw
of Washimgton could be beld liable under any theory of recovery, from any clu focr', ies or damages which
hwam!ﬁwm;mltfmuymmmkphmdmgw ._.‘._ ¥ at Washington State

Tniversity between 1988 and the present date, and any subseq l care, incl I:lwmm_}nnau;dzmgos
Mmmynlmfmdamg:sprmmnslyﬁ]aﬂbyﬂnchmthmM&M&&Mamgmtofﬁmnihem
oleshinmm_'Whiehhwebmurm&dbemiwdinl&iwdsmmﬂﬂcr%dGnus:NmMﬂ\'r’FN.

further Sderztion of the payment of the mories m:ednbme,!)a]]nsﬂameshuebylgmtn:meplambm
25 Assisoat Branch Campus Direcior of Sindent Services, W3T - Tri Ciiies, as outfiued in Bxhivit A hereso. Dalas K
B:nmwmbupuﬂﬂlhemniehe:smﬂyn.rmnguanmmloyua..ws‘ﬂ Said appointment will begin
atau:mecaa\rmulloﬂ]padushwem.

1t is understood and agreed that this Relsase is intended to cover alt actions, causes of action, claims and demands

for, upon, or by rezson of any personal bodily injuries, sickn di , and damage 1o or destruction of property
which may be traced either directly or indirecily 10 the claim and lawsuit referenced above, as now appearing or
asmaynppuraeanyhmmu»fuwe, gardless of how 1y they may be Telated {o the claim and lewsuit
referenced above.

Itisf\mhanndﬂstoodmdagrmdﬂ:nthis ttl is the promise of a disputed claim and that payment is

" mot to be construed as an admission of liability on the part of the parties hereby released and that this Release and
settlement shall not be used by the undersigned or anyone on his bebalf against the parties heréby released or his -
agents OT TopE 1ves as a defi in any aclion which is now pending or which may be brought hereafter,
whether such action be assertzd in 2 complaint or by way of cross-action, aountcrdmm, or sed-off. This Release
is being given by Dallas Bames voluntarily and is nol based ou any reg or of any kind by
the Payers or their representative as to the mexits, Jegal liability, or value of my claim or any other matter relatipg
thereto. I agree and undarstand that this settlement is a complete compromise of matters involving disputed issues
of law and fact, and T assume the risk that the facts or laws may be different than-we believe.

I further acknowiedpe and agres that all fipancial obligations related to medical, hospital, ing, or related
sarvices, or any loss, damage and expense of any kind, which may bave bexn or may be ircarred in connection with
the imjunies und damages I sllege were sustained because of the chiims set out sbove, including any bills due any
person, federal or state entity, corporation or parmership, or liens of subrogated claims under the statutes of the
State of Washington, federal or , are my sole and scparate obligation and the parties hereby
released arc &iad:mged or otherwise held bapmiess of any and all Jiability thereof.

This Releass coptains the eatire agreement between the patties w:fh regard to the maters set forth herein, and shall
be bmdm,g upon, and enuvre 1o, the benefit of the tors, heirs, suc and assigns of each.

This Ralns: apd agreement shall be construed and intespreted according to the iaws of the State of Washingtoa.
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IDECLARE THAT THE TERMS OF THIS SETTLEMENT HAVE BEEN COMPLETELY READ AND FULLY

* UNDERSTOOD AND VOLUNTARILY ACCEPTED FOR THE PURPOSE OF MAKING A FULL AND FINAL
COMPROMISE AND SETTLEMENT OF ALL CLAIMS, DISFOTED OR OTHERWISE, ON ACCOUNT OF
THE DAMAGE OR LOSS ABOVE-MENTIONED FOR THE EXPRESS FUEPOSE OF TERMINATING AND
MGMMADDIHONALMSMGQUTOF. OR IN ANY WAY CQNNECIED
WIIE. 'I:EBE\’ENTS REFERENCED IN THIS RELEASE.

Imrmmmmmm OUNENOWN- CONSEQUENCES OF
REFEEENCBDABOVE. I RECOGNIZE THAT THE FULL EXTENT AND FUTURE COURSE OF FRESENT
TNIURIES OR OTHER DAMAGES CANNOT BE DETERMINED OR PREDICTED WITH CERTAINTY AND
MYWMMMEATMMBNOTFMYWMYME

mem ‘&h:md:rnpcdhmmmhshmﬂdmg ) d:ynf.th_Elémd
wﬂn&ﬂus]{dummﬂwm:'blg— 3 the h m.d!‘htlﬂa:lnmhﬂmfm

contractnal and nol & mene recital. .. L Kl

STATE OF WASHINGTON )
)=
COUNTY and )
O the dayof 11y, betore  N1hanne A unesppearcd the individusls desaibed

m axd mhdﬁmfumgomxkdamudfhe){shc)(ﬂwy)ﬂmwhdgadmmthnﬂm}(she)[ﬂnq)
volmtanly execuied the same .

Mymmg_t_ﬁ_.ng

As the legal counsel for the party ing this » 2od by reason of bemg joint payee regandmg this
s=ttlcment agrecment, I enter into this agresment as @ the content and provisions of parzgraph IV md apree to see
thst mny aod all'=xpenses, mmﬁmmﬁdwmmhﬂwmm&mﬂmhm
l:mtb}'mlﬂodmhddhmﬂmudmdemﬁndam and all soch claims,

Da.tnd:h.u ) MOIDCM 53(

J.Bm’;ws_ﬂ:mzc :



Offical Title/Title Code:
Position Number:

Appointment Stalus;

Organization and Location:

Basic Function:

Reports to: _

1141 *96.13:5¢4 1D:\SU-TC DEAR'S OFFICE FAX:509-375-9258 PAE 2

POSITION 'DESCRIPI'ION

Assistant Branch Campus Direclor ol Studenl Serviees

Administrative and Profesmona} Permanent; Full—-
Time '

Studen! Services Office al Wasiﬁngtom State

University at To-Cities

Development and implementation of academic
development and retenBion initiatives and programs
for students at the WSO Tri-Ciies mmpus. Strong -
interacton is expected between this position, the Offce
of Multicullural Services, and the minorily recruiting
funcdon in the Office of Admissions.

Branch Campus Direetor of Student Services

Supervisary Responsibilitiess  To be determined

Duties and Responsibilifies:

femic Devel kit

-

Develop and implement hutoral, advising, guidance,
and supplemenlal instruclion programs induding the
use of felecommunications and computer technalogics

Lo facﬂi!:atr.-lcami::ng

Assist In the development of short- and 1nng-ra'nge '
planning as it peziains to these areas.

Actively partidipate in recruitment, evaluation, and
retention of students, partcularly swdcn!s of color.

] son/M .

‘Teach upper division undergraduate and/ or .gil-ddunre

courses in spedalty areas, as appropriale.

Mentor undergraduate and /or graduam students, as
appropriate. i

Eyhibit A
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AUIWSU L UEHN D Wi

FHA - DUS—S F oo ' rHas, 3

¢ ed Onalificatt

Master’s Degree from an accredited college ar
universily:

Minimum of five year's experience in adiministration
and management, p:refembiy in higher education, with
al Yeast three years of supervisary experience.

Excellefit interpersonal, orgamntional, and
communication skiils, borh oral and wrillen.

Demonstrated axpmmce worbng with older and
olher nonh'adlﬂnna.l ﬁm.d.ent:.. )

Rxperience with distance ln:mmg and mrnpule.-r—mdcd
instructian.

Demonstrated commitment lo culuoal dxvemty, equal -
access, and opportumty programs.

PRD. from an accredited college or university. ~
Teaching experience and related research skills

Fligibility for an adjunct academic appointment in the

Admiristrative experience in higher sducation,

Ability to function effectively in an evolutionary and
growth-oriented environment

Experience with budget and program planning.

. Familiarity with local mdnstrms and e Coiumbm

Basmscrucema.
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WASHINGTON STATE HUMAN
RIGHTS COMMISSION

TASK FORCE REPORT
Race and Ethnic Relations at
Washington State University

July 11, 2005
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Marc Brenman, Coordinator, Executive Director, Washington State Human Righis
Commission

Advisory members:

Phyllis Lane, Dean of Students, The Evergreen State College
Joan Menzies, Director of Student Services, WSU Spokane
Michael Chin, intern, Washington State Human Rights Commission
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1. EXECUTIVE SUMMARY

A. Washington State Human Rights Commission (WSHRC)

The WSHRC is a state agency charged with enforcing the Washington Law Against
_Discrimination {(WLAD, RCW 49.60), which prohibits discrimination on the basis of race, color,
national origin, sex, disability, age, and family status in a2 wide range of life experiences in the
State of Washington. Its primary method is fo investigate complaints of discnmination, but the
WLAD also empowers the WSHRC to provide educational, preventive, outreach, and
partmership efforts. It is under this latter responsibility that the WSHRC hes undertaken this
effort with Washington State University.

This review is not an investigation, and no finding under the WLAD or any other law is
being made. The WSHRC is providing expert consultative services of its executive director and
chair, the services of Commission on Asian Pacific American Affairs Commissioner Thi Huynh,
and advisory task force members, operating objectively and neutrally. No payment has been
offered or received to anyone participating in the Task Force. Because no official investigative
finding is being made, WSU is not obligated to follow the recommendations made in this report.
We expect that the WSU Board of Regents, the President, and the Executive Cabinet will review
the recommendations and discuss aoy questions they have with the Task Force before
reconfiguring the recommendations to be couched in language appropriate to the inner workings
of the University. We expect WSU to implement those recommendations which are possible and
appropriate, do not impose an undue hardship on the University, and would not cause the
University to change any of its essential fimctions. The views expressed im this Report are those
of the Tesk Force members, and not those of all the Commuissioners of the WSHRC, or those of
the advisory members.
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B. Introduction to the Project

In the spring of 2005, employees, members, and affiliates of the WSHRC became aware of a
confroversial situation at the Pullman campus of Washington State University (WSU),
surrounding a series of imcidents of alleged racial harassment. Adter the incident was handled
intemally by WSU personnel, mapy smdents, faculty, and community members remained
dissatisfied with the result, believing that justice bad not been served. The broader civil rights
community in the State, including private groups, individuals, advocacy groups, and government
entities, expressed urgent concern and a desire to help address the situstion.

WSHRC Executive . Director Marc Bremman contacted Vice President for Equity and
Diversity Dr. Mike Tate, offering the agency's assistance in addressing the situation as a neutral,
objective government civil rights agency. While the primary mandate of the WSHRC is to
address specific aliegations of violations of the state law against discimination (RCW 49.60),
the Executive Director proposed that the WSHRC might be able to play a role pursuant to ifs
ability to further mumal goals with public and private agencies and individwals toward
eliminating discrimipation. It is in this cooperative, outreach capacity, rather than its
investigatory, enforcement capacity, that the WSHRC is addressing the situation.

Accordingly, WSU invited WSHRC 1o lead a task force to take a fresh look at the sitnation
and make recommendations. On bebalf of the WSHRC, Mr. Brenman formed a task force,
consisting of WSHRC Chair Reiko Callner; Thi Huynh, Commissioner on the State Commission
on Asian Pacific American Affairs (CAPAA); advisory member Phyllis Lane, Bvergreen State
College; advisory member Joan Menzies, WSU Spokane campus, advisory member Michael
Chin, Intern, WSHRC; and Mr. Brenman, as coordinator. The task force-has proceeded i close
contact with the Office of the Govermor, inchiding CAPAA, which exists under the Office of the
Governor, and with others who have expressed concemn for the situation. (This is the first of
such projects, at least in recent history, for the WSHRC, and the full Commission will review the
protocols and efficacy of snch future undertaldngs. While Executive Director Marc Brenman
and Chair Reiko Callner actively participated in this project, the other appointed commissioners
did not, and the observations and recommendations of the full complement of appointed
commissioners should not be presumed.)

C. Objectives of the Report

The members of the Task Force are aware of the expectation, on the part of many interested
parties and observers, that this Report constitutes a definitive fact-finding conclusion as to who
did what and with what motivation. Thatis not the goal of this review. -

The objectives of this Report are to review the responses of institutions and individuals to the
core incident, and to make positive, practical recommendations for the future. Thronghout this
Report, we refer to the “core incident” as the experiences of perceived discrimination by the
Asian/Pacific Island female undergraduate (referenced herein as "Ms. A™) in the Mnlticultural
Students Services Center (MSS). As discussed in more detail below, there is a trend of
miscommunication and polarization among the parties. If it is possible at all to reverse this
trend, all the parties concerned need to shift their focus from fixing the blame to fixing the
problems.
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Common concerns stated by those viewing the situation include the following:

» The perception that the administration and those staffing the conduct process were
unresponsive or siow to respond to the apgrieved party’s allegations, thus allegedly
indicating a lack of concem for the seriousness of the matters addressed;

» The perception that there was a lack of concern for the aggrieved parties, thos allegedty
demonstrating the authorities’ indifference to their well-being, as opposed to concemn for
the well-being of the accused: i

= The perception that, despite admissions of engaging in the behavior described by the two
pamed students accused, the student conduct process derived the umsupportable
conclusion that no harassiment had occurred;

s The perception that there is a lack of transparency of the process for the people in the
larper community who were concerned with the incident and its afiermath;

e The further perception that the lack of transparency is symptomatic of an administration
which is allegedly historically callous to issues of discrimination and bigotry on campus;

» The perception that the University values the athletic program over other aspects of the
University;

» The further perception that the lack of transparency is symptomatic of an administration
historically callous to issues of discrimination and bigotry on campus;

» The perception that the University's various statements and the existence of a variety of

programs to address issues of social justice and diversity are allegedly cosmetfic and
ineffective, and fail to engage the people most affected by them.

D. Methodology

Several members of the Task Force visited the WSU Pullman campus on May 1 and 2, 2005,
to conduct interviews and site visits with a variety of students and staff. Marc Brenman
remained on campus on May 3 to conduct additiopal interviews and site visits. Task Force
members also visited with and interviewed a wide vanety of members of the Asian-
America/Pacific Islander (AAPI) community in Washington State, and AAPI organizations.
Additional interviews were conducted by telephone, especially with WSU administrators,
faculty, and staff. A large volume of documents were requested from and provided by WSU.
Other parties also provided documents.

The recommendations are primarily in regard to the Puliman campus, though some themes
probably carry through the entire University. WSU was completely cooperative in the course of
the review, and the Task Force wishes to thank WSU for its hospitality and cooperative spirit.
All other partics were similarly cooperative, and the Task Force is gratified by the good faith
efforts of all parties to take & thoughtful and sincere look at the core incident and the climate of
welcomeness for people of color at WSU. 1t is entfirely possible that there may be errors in the
Task Force’s report, due to the complexity of the University and the circumstances, the size of
the University, and the short tirne in which the review occurred.  The Task Force hopes that the
Report will be construed in the spirit in which it was written, with a charitable eye toward
enhencing the relationship between the parties.
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The Task Force hes offered to matntain 2 continning relationship with WSU, to explain the
recommendations, to help provide additional expert advice, to meet with the parties as necessary,
and to help monitor progress in fulfilling the recommendations.

The Task Force issued a Preliminary Report on May 4, 2005, That Report is included by
reference in this Report as Appendix 1. The Preliminary Report is 2 public dociment, and has
been widely distributed. The University desired quick action by the Task Force, as have all those
involved, There has been media coverage of the Task Force's work, unsought by the Task
Force. All documents and testrmony provided to the Task Force were done so voluntarily. No
documents or testimony were compelled. Other sources of information were examined, such as
publicly available information on the University, its website, law review articles on student
conduct codes, and 2 legal compendium of the Family Educational Rights and Privacy Act
(FERPA). Because the Task Force is not making a legal finding, no standard of proof need be
discussed, The Task Force used & common sense standard in examining documents and listening
to testimony, and has tried to clearty differentiate perceptions from fact from process. The Task
Force has bronght to bear its collective experience in best practices in matiers concerning
university students, student conduct, discrimination, and perceptions and experience of prejudice
in the United States. These matters are always controversial and sensitive, and often hinge on -
the perceptions of those involved. They often do not admit of easy answers, and first
Impressions ar¢ sometimes Wrong.

. BACKGROUND ON RACE RELATIONS AT WSU

A. Brief History of Washington State University

Washington State University was founded in 1890 as a land-grant college and from its
humble roots has become one of the top public research univezsities in the United States. “Under
the terms of the Morrill Act, adopted by Congress in 1862, the federal government encouraged
states to create colleges 'to teach such branches of learning as are related to agriculture and the
mechapic arts ... in order to promote the liberal and practical education of the industrial classes
in the several pursuits and professions in life.”” An Enabling Act passed in the state Legislature,

. creating the Agricultural Coliege, and made the state eligible for a grant of 190,000 acres of
federal land on which WSU sits today.’

The City of Pullman won the bid to house the University by boasting good train service to
Spokane and to Portland, Oregon and arguad that becanse of the rail system, it had commercial
and cultural connections to the larger wordd.” Pullman is the home to WSU’s main campus and
is located in the sontheastern corer of Washington State. Perbaps these original boasters were
correct, for Pullman has succeeded in attracting students from around the country and world.

! Cassandra Tate, Washingion State University — Snapshot History, (2004). Historylink.com.
htp/fwwwe historviink ore'essavs/output ciiu?ffle id=5701. Accessed 7/6/05
14
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B. Changing Demographics at WSU

In the past 50 years, WSU has quadnipled in size. What is even more strildng is the change -
in demographics that has accompanied this grovdl,. % Iﬁ};‘hﬁ&t‘mﬁ@ from 2 local -
agricultural college to world-class university. In the the typical student was white,
middle class, 18 to 22 years old, and from a small town in Washington  Today, peasty 14
percent of WSU’s students on the Puliman cempus are racial minorities, with more than one third
who are 23 years old or older. In addmon, nearly 15 percent come from outside the state,

including 3 percent- fmm foreign nations.” The new demographic reflects the changing face of
the nation and the State.*

C. Meeting the Challenge of Diversity, Inclusion snd Civility

Having begun its endeavor 10 recruit more minorities beginning in 1968, WSU has made
significant inroads in diversifying its student body, faculty, and administration. In addition to the
diversified student body, faculty for ail of WSU are approximately 15 percent people 'of color for
all those who reported amy type of race or ethmctry Admmmvd?mfessmnaVChsstﬁcd staff

- reported themselves as 9% people of color.®

‘With the increased exposure to a multiculturai woﬂd, the University bas had to confront
issues of race and diversity in a predominantly white commumity. According to
HistoryLink com, an online encyclopedia of state and local history in Washington State, the
perceplion of inhospitality fo racial minorities may have begum when WSU initiated its
recruitment of minorities.

One factor in the mereasiog politicization of the carpus was the hostile reception given a group of 54
African American students from Seattle’s Garfield High School, who arrived for 2 campus visit on the
evening of May 9, 1968. The visit wes part of a nascent effort to recruit minorities to WSU. Due to an
oversight, dormitory officials were not on hand to welcame the students and assign them to rooms. The
students were forced to wait for hours while effosts were made to find other accommodations. The
tense sitnation worsened when a few WSU students began taunting the visitors with racial insuits. At
2:30 a.ro. the next moming, the Garfield students boarded a bus to retum 10 Sesttle. President Terrell
promply issued a public apology, but the school's image suffered a blow. ©

It is apparent that WSU has the desire to be inclusive and to diversify its campus, It is'also
must be noted that while mmmeric gains in diversity are striking on paper, Pullman is still a
predominantlty Cancasian town in 2 rtural area that is geographically close to overtly racist
groups. It is understandable that smdents of color from other parts of Washington may feel
isolated in an unfamiliar environment, There are Asian/Pacific Islanders (API's) who come to

’1d.

¢ There is a significant influx of Asian mmigrants in Washington, In the 1970s the population of Asian Americans
in the Seattle area soared, as immigrants and refugees from Southsast Asia arrived. The trend has continued,
especially in King County, where between 1990 and 1996 the population of people of Asian and Pacific Island
descent increased 48%. The Asian-American population in Spokeme Coonty, where WSU has a cempus,

28% during the 1990s, well outpacing the 16 % overall population geowth there. . fThe Journal of Business,
Spokane, September 2, 2004]]

* News release, 2004, WSU

€ See Historylink.com
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WSU from communities that are much more diverse; their expectations are different from, for
example, an API who has grown up in a rural area surrounded by Caucasians all his/her life.
Given the geographical and demographic limitations of the Pullman campus, the problems and
challenges in addressing issues of race are issues the University must face directly as the student
population becomes even more diversified.

D. A Responsibility to Serve

WSU has a goal of diversity and equity and strives to be a powerhouse regional university.
In fact, U.S. News and World Report ranked it as one of the top 50 public research vniversities in
the nation in 2004. While baving developed into a full-fledged university with 73 locations
throughout the state, WSU still acknowledges its agricultural roots and inaintains a strong
commitment in that area. For exampie, WSU is the only institution in the state, and one of the
few in the United States that offers a program in veterinary medicine.

It is precisely because WSU is an institution with pational and global reach that it must
redouble its commitment of mclusiveness and diversity. Proclaiming itself as a world-class
institution, the expectations of Asian/Pacific Islander students are high with regard to how the
University deals with issues of race. In the last few decades, APls have been attending and
graduating from college in dramatic numbers, well above their overall propostion in the total
U.S. population.’

WSU recognizes its obligations to the students in providing mot only access to higher
education, but a safe, welcoming environment which promotes diversity and participation by all
It would appear that not all API students feel WSU is inhospitable towards minorities; in-2000,
the now defunct "A. Magazine" conducted a survey of its readers and research into which
colleges and universities are the "best” for Asian Awmericans. WSU ranked 23 on this list of top
universities.

In the 1960’s students demanded that curriculum be made more “relevant” and mclude
courses on subjects such s race relations and women’s history.” Today, WSU offers majors in
Comparative Ethnic Studies and Women's Studies. The University's commitment to diversity is
manifest, at least, in the significant and steady increase of racial and ethnic diversity on the
campus over the past fifteen yesrs. Change is being made, and change inevitably generates
discomfort, particularly in an environment with a robust and dypemic multiplicity of views such
as an instirution of bigher learning.

E. Continuing Challenges of Ethnic Diversity and Inclusion

To a large extent, the energies demanded by the crisis atmosphere surrounding the present
controversy have distracted and diverted resources from core tasks for the Office of Equity and
Diversity such as maximizing recruitrent and retention projects.

7 The Jatest statistics from the Censns show that almost 45% of all Asian~ Americass at least 25 years of age have a
college degree or higher. Although many of thesc degrees were obtained in their Asian comntry of origin before
immigrant Asians came {o the U.S., a large number represent degrees by foreign Asian smdents and U.S.-bom
;ksim-mmm. hrp:/fwerw asian-nation.org/best-colleges shiml. Visited 6/6/2005

Jd
* See Historylink.com
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There have been significant controversies at the campus over biring and retention of faculty
and administrators of color, and prior incidents where allegations of racial bias in discipline and
of inadequate official response to bias incidents.

The Task Force found that while there are i1ssues of race and ethmic relations on the Pullman’
campus that need work, in the greater context of soctal justice 2nd race and ethnic relations i the
nation and the region, disproportionate empbasis may have been placed on these issues because
of the natoral tendency on a college campus to be self-focused (which can limit one's sense of
perspective). It could be an interesting and useful social experiment if activist students—both
multicultural and mainstream ‘students, and faculty and staff—could use their considerable
awareness and energy to address issues broader and more significant social justice import in the
"real world." Part of 2 new relationship between stadents of color on campus and administrators
could be the willing acceptabce by sindents of the good faith implementation of the
recommendations contained in this Report, in tetum for which the students would address their
skills, energy, consciousness, and freedom toward some of the many pressing social needs
beyond the campus. )

Students of color, faculty and administrators have come to an important fork in the road,
where legitimacy of needs should not be confused with recriminations. The Task Force 18 not in
any way recommendmg that the past be put behind and forgotten; rather, we are encouraging the
parties to ask themselves what would it take for the campus community to come together and
work to develop sustaineble solutions that address campus climate, particularly in the areas as
related to students of color and issues of race.

IIl. THE CORE INCIDENT

(Note - this information has been derived from interviews with the persons listed above and
examination of documents. The members of the Task Force bave no direct information and as
such, are oot “witnesses" to the events discussed herein. This chronology focuses on the time
sequence of the conduct staff, and not on community meetings, and input with other state offices
and officials,)

A. TIMELINE

Fall 2004

At an undetermined date during the first semester of 2004, a group of white male students
pass by the workplace of Ms. A, where she works as 2 student assistant in the evening shift for
the Multienttural Stodent Center (MSS). In later reports Ms. A states they "made some animal
noises, danced around a little but, and made some ‘minstrel’ type movements at me, I felt like an
animal in the zoo and that the guys were mimiclang me as if I was 2 monkey doing something
odd or funny.” This is ot reported to anyone at the time. Ms. A's friend, Mr. F., introduced to
her the description "mimstre}," having learned about minstrel shows from the late 1700s in
classes.
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%, C, 2 gradufte stifdenf who supervised Ms. A and other undergraduates at the MSS, -
returns from a trip and asks Ms. A how things were going at the MSS. For the fust time, Ms. A
discloses that a group of white male stadents have been irritating her as they passed by. Ms. Cis
concerned, and learns from Ms. A that there were at least five incidents where she was annoyed
by the group, including at least one occasion where Ms. A described that "one guy...points to his
evyes and makes 2 motion to indicate that ] have ‘chinky eyes.” Ms. C tells Ms. A that she
would report it to the MSS staff the next day. Underpraduate assistant Ms. B is also ‘present
during some of these incidents and reports witnessing similar things.

January 26, 2005 ;

Ms. C reports Ms. A's concerns to the MSS staff, including MSS Director Mamuel Acevedo.
At this time they do not know the identity of the students in question, and meet with John Cory,
the facilities director of the building housing the MSS (known as the CUB). He immediately
proposes sending some CUB employees by in the evening to make sure Ms. A is ok while
working there. During that week they did not know the identities of the people suspected of
harassment. Ms. C observes some people she thought might include one of the suspects, but not
the others, outside the MSS. Ms. C goes into the hallway and preends to be looking at the
vending machine. While she is looking at the machine, she hears someone, never identified, say
"those Asians, taking away the jobs." She does not hear the rest of the conversation.

Upon inquiry by the Task Force, Ms. C stated she was pot aware of mediation or alternate
dispute resolution options at the campus. _

Around this tme, MSS Director Manuel Acevedo advises Vice President for Equity and
Diversity Mike Tate of the allegations, and they brainstorm ways to identify the suspects and to
increase the safety amd security of Ms. A and the other students at the MSS.,  Mr. Tate's
suggestions include placement of police interns at the MSS and installation of surveillance
camerss there. (The latter measure was discontinued when people at MSS expressed discomfort
with being under surveillance, themselves.)

February 3, 2005 ’
Manuel Acevedo leaves a voice mail for Elaine Voss, Director of Smdent Conduet, that there
is 2 problem at the MSS and he will come speak with ber shortly about it.

February 4, 2005

Manuel Acevedo and Ms. C bring Ms. A’s written account (See Appendix 2) of her
allegations to Smdent Conduct Director Elaine Voss to discuss a course of action. The identities
of the suspected harassers are not known, so Elaine Voss calls campus police, does not reach
them, and provides telepbone numbers for the campus police to Manuel Acevedo so that he can
engage their assistance in locating and identifying the suspects. He does so and police respond
that day to interview Ms. A and Ms. C. Police interns are stationed in the MSS to both puard
against further incidents and to assist in identifying suspects.
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February 7.2005 _ _

Undergraduate assistant Ms. B reports to a police infern present at MSS that a group of
young men walidng by are those who have been giving them problems. The intern contacts
another police officer who joins him as he observes the group get into 2 car. The license plate is
registered to a freshman, Mr. D, and they are able to ascertain the residence hall in which he
lives, Police contact Mr. D within a half hour and ask him about the incidents at the MSS.*
According to the police report, Mr. D states he and some of the freshmen members of the WSU
basketball team eat dinner at the CUB {a student center building where the MSS is also located)
and usually walk past the MSS, which is on their normal route. He identifies another player, Mr.
E, as one who passes by with the group. Mr. E is also questioned. Both students state that any
gestures or clowning by anyone in their group was in friendly jest, and express surprise that
anyone had been upset. They state no one had said they were upset and one girl had laughed.
According to the report, "They both expressed that they were sorry about the incidents, and they
also were told not to mele any further contact with anybody from the Multicultural Center."

E 8, 2005 '

Elaipe Voss inguires with the WSU police about the status of their investigation. She
requests a copy of the police report in order to determine whether any violations of the conduct
code had occumred. The police report-concindes: "Spoke with Sgt....about this incident and that
all investigation was complete, [Spt]....was sure that the students would not continue their
behavior as they were very apologetic and did not mean to alarm anyone by their actions.""’
The people at the MSS, however, are not specifically informed that the suspects denied the racial
behavior, nor that they had apologized, nor that they bad agreed to stay away from the MSS.
[Note - the Task Force identifies this failure to reassure the people at MSS as a serious problem
in the approach of the Conduct Office in this situatien. ]

Manuel Acevedo iforms Elaine Voss of the Conduct Office and other concemed people on
campus by email that the students have been identified as basketball players. Charlene Jaeger,
Vice President for Student Affairs (to whom Student Conduct division reports); Sally Savage,
Vice President for University Relations; and Mike Tate, Vice President for Equity and Diversity
had been apprised earlier and had helped to brainstorm ways to identify suspects, including
placement of cameras at the MSS; President V. Lane Rawlins had been notified of the issue

¥ Mr. D self-identifies as & very actively religious person, and was engaged in a bible study group at the time the
Fahccmctnqumunnhm

There is some confusion about the role of the police with regard to bias/hate issues thar do not constituts crimes as
defined by Washington Stete law. Some people interviewed expressed the belief that the police should continue =
investigation even afier their mitiel mvestigation establishes that the incident does not constitute a crime.
Tetmination of police mvolvement at that pomt does not constitute an endorsement by them of alleged
disciminatory activity. The authority of the police and their obligation snd right to insert themselves mto the lives
of the people in and around the campus does not extend beyond enforcement of the law. Enforcement of stodeat
conduct code viola{ions that are not crimes is the province of the conduct board. (There was also criticism that not
all potential witnesses to the incidents at the MSS were contacted by the police. It is not unusual that some potential
wimesses are not initially contacted by patrol officers, in any police investigation. it is often the case that additional
witnesses are jdentified at a fatec time either by the detectives in a department, if the criminal aliegations in the case
warrant such use of resovrees, or by the prosecuting authority completing an investigation m order to prove a case,)

Human Rights Commission Task Force Report 15
Race and Ethnic Relations at WSU -

588



.a.i."'m’ Bt

while traveling on the east coast and inquires about the status, hearing then that the police and
student conduct are mvolved.

Student Affairs Associate Vice President Jemry Marczynski, who supervises Student Conduct,
informs WSU Athletic Director Jim Sterk and Basketball Assistant Coach Ron Sanchez of the
incident, that the police have conducted an investigation, and the nature of the allegations. That
day all the freshmen members of the basketball team are interviewed intensively and individually
by the basketball staff. Both the basketball staff and the smdents repost o the Task Force
members later that in these nterviews the coaches focused on impressing upon the students the
seriousness of the allegations and insisting that they t=ll the truth.

Ms. A writes an email at 7:41 pm to President Rawlins, Vice President Charlen:. Jaeger and
two other administrators, stating she wisbhed to meet "DIRECTLY" with Pres. Rawhns and VP
Jaeger, and that they should "PLEASE respond back if you care about your smdents, This email
and others will flood your mail box as well as phonecalls [sic] if you do not reply.”

At 8:00 pm Ms. A writes 2 mass cmail to mulfiple students and several Asian
American/Pacific Islander (AAPI) list-serves thanking them for support expressed in a recent
meeting, and summarizing plans for action, including a video project, contacts with major media,
and "Petition to hold these guys accouniable (kicked out of school).”

February 9, 2005

Upon receipt in the morning of the email Ms. A sent the night before (2/8/05) at 7:41pm, VP
Charlene Jaeger walks directly to the MSS and, seeing Ms. A there, offers to meet with her
immediately. VP Jaeger states Ms. A said she was too busy. VP Jaeger notes that Ms. A's email
seemed to indicate urgency and asks if they could meet later that week. They agree to do so and
then exchanged two more emails over the next two hours, finally arranging a meeting time for
Friday the [1th. VP Jaeger notes for Ms. A's information that Pres. Rawlins is out of town, and
that VP Jaeger is advising his assistant that she and Ms. A would be meeting that Friday.

Conduct Office Director Elaine Voss and Supervisor Jerry Marczynski, hearing that there are
calls for the immediate expulsion of the accused students, go to the MSS fo explain to the
students and staff to present to them bow the Student Conduct Process works. Ms. A is present
at the beginning of the meeting. Voss and Marczynsid describe the information gathering
process, options for sanctions, and its basically educational goals as mandated by the
Washington Administrative Code. Demands for the expulsion of the suspected students are
made and Ms. A leaves the meeting part-way through, appearing upset to Ms. Voss. Some of the
students and staff present describe a pattem of racial incidents they have heard of on the campus
dating back for about fifreen years.'?

At 9:49am, Ms. A transmits an email to multipie recipients, including Asian/Pacific Island
(API) list-serves, titfled “AGAIN AND AGAIN! READ!” The email is a statement critical of
the lack of response of the admipistration and dissatisfaction with the conduct code goal of
reaching “educational’, “appropriate” sanctions within a two-week time frame. The email calls
for recipients to “bombard” Pres. Rawlins and VP Charlene Jaeger with calls and emails.

17 The fist of racial incidents allegedly unsddressed by WSU appears to be the same that circulated widely on
campus, was presented to the Task Force, and has been referenced in mass emails to the broader AAPI community
arross the state. A version of the list is anached to this report.
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In the afternoon, the two named suspects are called in to the Student Conduct Office, with the
cooperation of the Athletic Department. The meeting requires the Department's assistance, as
the team is departing for a game out of state. The bus is delayed and students required to get off
in order to allow the meeting to occur. The students are advised by Chris Wuthrich (Associate
Director of Student Conduct) that they will be undergoing the conduct mvestigation process, that
the matter is exiremely serious, will be broadly observed, and that they will be required t
comply with the interview process.

February 11. 2005

With the assistance of MSS Director Manue] Acevedo, Conduct Director Blaine Voss has a
scheduled meetmg with Ms. A. The purpose of the meeting, from Voss' perspective, and typical
of the conduct process protocol, is to fill in details of the aliegations that Ms. A made in her
written statemnent submitted earlier through Manue] Acevedo, gain further details, and make sure
the allegations were clearly vnderstood. (See Ms. A's written statement, attached.) A great deal
of the narrative subjectively describes Ms, A's impressions, and Ms. Voss seeks to fill in specific
details to the extent possible. For example, Ms. Voss hoped Ms. A would be able to describe
which person or persons made the "chinky eyes” gesture. A graduate student is present to take
notes for the Conduct Office. Ms. A emives with Comparative Bihnic Studies Associate
Professor Dr. David Leonard and another student. On Ms. A's behalf, Dr. Leonard demands the
pames of the acensed smdents. Elaine Voss declines to provide their names at that time. She
explained to Task Force members later she declined to identify the accused students because
there were third parties present, the investigation was not yet conducted and she was operating
from the understanding that the information her office gathered was confidential under the
provisions of the Family Bducational Records Privacy Act (FERPA). Ms. A and the people
accompanying her take the position the accused students need to be expelled. Elaine Voss states
she told them the University has a process, they need to follow it, and she can’t predict the
outcome. She is not able to accomplish her goal of collecting information at that meeting, as
most of the discussion is conducted by the people accompanying Ms. A and is about campus
climate issues and historical issues of racism on campus. After reiteraiing demands to know the
names of the shidents accused, Ms, A ends the meetmg stating she has to go to class.

At this meeting, Ms. A provides copies of two lefters to Ms. Voss, One is dated February 8,
2005, end is addressed to Charlene Jaeger, Michael Tate, and President Rawlins. That letter, in
its wosds, "is mainly being written to belp you, as the upper administratior, to stop ignoring the
blatant discrimination that occurs on a daily basis here on the campuos of WSU...While most of
you may go home earlier in the daytime, most of the ‘colored’ students on this campus stay
possibly umtil after two am just to make sure that we can get home ‘safely’ with the fear of
getting targeted because of our skin color, sexuality, or any other marker that deems us as
different....As 2 woman and stdent of color on the Washington State University campus, I urge
you, as a ‘victim® of racist and sexist crime that you do expel the ‘boys’ that have taken my right
to feeling ‘safe’ on this campus.”

The other letter, addressed "To you boys," includes the following: "It is onty fair that you
listen and read this letter with an open mind which has been something you have not allotted for
me. I have been on this university campus for three years now and people like you, racist and

- sexist, are the reasons this university cannot go forward its "diversity” goal.....As a woman of
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color on this campus, I have gone through many racist and sexist events that would make many
people want to give up on life. As a sirong woman of color I am prepared to make sure that you
understand fully the extent of the pain that you have cansed me and the multicultural community.
You're [sic] every action that you decided to act upon every night that you saw me made me hate
you from the darkest part of my beart. Your blatant ignorance of my feelings and my rights -
made me fee] like a slave that bad been beaten to the ground. Your harassment that you found so
particularly funny only caused someone else's day to be broken down.....The only reason I have
to love you is because God gives me that.. Jf I had po compassion in my life I would hate you
with all of my heart, mind, body, and soul because you, are the mmage of a person who would
lyonch me."

Ms. Voss did not deliver the letter to the suspected students, explaming to the Task Fozce that
it was simply accusatory, it did not deseribe who did what, and described only Ms. A's feelings.
The matter had not yet been adjudicated and the letter was conclusory in that regard.  Ms. Voss
stated she had concerns sbout further escalating an already tense sitnation. -

Feb 4, 2005

Elaine Voss learns from the coaching staff that two additional players came forward,
identifying themselves as members of the group that walked by the MSS with Mr. D and Mr. E.
All four students went through the Student Conduct process, though only the participation and
identities of Mr. D and Mr. E are widely known. Ms. Voss told members of the Task Force that,
although the Student Conduct staff was prepared to issue the letters that would formally initiate
the process at that time, there were many administrators, lawyers advising the University on how
to proceed at this point because of the high profile of the sitvation and the aftention drawn 1o it
both on campus and external media, etc., and they were directed not fo begin the process at that
time. There is, instead, an informal meeting with the coaching staff and conduct staff, at which
time the students are told that the matter is serious, that all four students need to tell what they
Jmow, and that any player involved shonld not be walking on that floor of the CUB at all. The
students all agreed, but this, too, was not communicated later to Ms. A or to the others at the
MSS. [it is the observation of the Task Force members that fears of the students and siqff at the
MSS might have been lessened had they been advised that the accused students were not going to
pass by their office at this point. The Task Force understands that the Conduct Officers believed
they were legally restricted from giving this information by FERPA.]

Ms. Voss states the students were very apologetic from the outset, and stated they were
shocked that anything they’d done had "caused this much grief" to anyone. They stated to her
they didn’t lmow, as nobody told them they were out of line, and they had thonght they were
getting a positive response from their clowning behavior. Ms. Voss further states that nope of
the athletes said they had observed or had engaged in making "chinky eyes" as a pgesnure.
Several of them stated if it bad, they would have siopped it, and would bave reported it, as it
would be very offensive. There is no written account nor any person interviewed in this Review
process indicating that any of the athletes said this particular behavior bad taken place. The team
is very etimically diverse, and one of the student athletes in the group passing by the MSS is
himself an Asian/Pacific Islander. They explained the behavior they admitted to as being
"goofy," friendly and ontgoing, The dance that ose of the group engaged in, according to the
basketball players, was his rendition of a dance performed by one of the leads m the movie
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"Dhumb and Dumber.*”>.” Mr. D indicated that he believed he was probably mistaken by Ms. A
for another very tall team member in the group. He apreed he had been present when the
clowning behavior took place, but stated he had not engaged in it, imself.

Eebruary 15, 2005

Elaine Voss coniacts Manuel Acevedo questioning whether he is aware of any additional
witnesses to the mcidents in question. Mr. Acevedo identifies foree potential witesses: Ms. B, -
mentioned above, Mr. F, also mentioned sbove, and a third student. Ms. Voss attempis to
contact them all that day, and is 2ble to interview Mr. F end the third stndent Ms. Voss also
emails Ms. A, requesting further opportunity to meet.

E 16, 2005

Elaine Voss bas not heard from either Ms. A or Ms. B, and asks Mamel Acevedo for
assistance in contacting ther, explaining it is vital that she be able 1o interview them in &id of the
investigation. She iold a Task Force member she recalls noting to him that it was wrong that
they make such serious allegations and then walk away from the process. He indicates he will
try, that he understands neither of the students trusted the administration, including him.

Mis. A responds to Ms. Voss' email, asks what part of the statement she needed clarified and
states she was "“OVERLOADED" with other obligations, perhaps they could speak on. the phone
while she was working at the MSS. Ms. Voss ascertains from Manuel Acevedo that it would be
acceptable to him if Ms. Voss mterviewed Ms. A at work at the MSS, and then sends a
confirming email to Ms. A to that effect, asking to come down to see ber that Thursday (the
17th) at 7 pm, to which Ms. A agyeed.

February 17, 2005

Elaine Voss amives for the appointment with Ms. A at the MSS at 7 pm, accompanied by
Conduct Officer Chris Wuthrich. In aid of the investigation, the Conduct Officers prepared 2
photo montage so that Ms. A could identify which person made the "chinky-eyed" gesture at her.
Police interns are still present in the MSS. Though Ms. A initially greets Ms. Voss with & smile,
she then turns to Mannel Acevedo and engages in about a five-minute private conversation. Mr.
Acevedo excuses himself and Ms. A and they refire to another part of the office while the
conduct staff wait. The police wterns advise the conduct staff that earlier in the evening,
someone had knocked on the hallway window at the MSS and that had upset Ms. A. He is not -
the same individual as those under investigation. Ms. A believes it wes a student from her
communications class, and concludes it was some ally of Mr. D's and Mr. E's, attempting to
intimidate her. The conduct siaff identified all the students in Ms. A's communication section,
end none of them are on the basketball team. There has not been any corroborative evidence that
this incident was related to the prior imcidents, nor that Mr. E, Mr. D, or the other accused
students were aware it had taken place, Manue! returns after speaking with Ms. A for about 20

1 One of the conduct swaffers and one of the Task Form Review team members viewed the film to see if such 2

dance sequence takes place in the film. There is a brief sequence wheremn a lead character engages in the sort of jig
that the varioas witnesses described.
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minutes and advises the conduct staff she is too upset to engage in the meeting with them. Ms. C
is also present.

Elaine Voss is able to reach Ms. B after several atternpts on her cell phone, and they schedule
a meeting on February 22nd.

Fe 18, 2005
Ms, C contacts Elaine Voss, provides an additional statement about the glass-tapping incident
and clarifies a date on her earlier written stateroent.

February 22 2005
Elaine Voss goes to meet Ms. B for their scheduled meeting but Ms. B does not atiend.

February 23. 2005

Elaine Voss emails Mamnel Acevedo requesting help meeting with Ms. A and Ms. B. She
emails Ms. A and leaves her 3 voice mail to the same effect. Ms. Voss has indicated to Task
Force members this is very unusual in her experience with complainants, whoareusuaﬂy
anxious that the investigators have full information about their complaints.

About 200 students stage a march on the administration building about campus climate and
racial issues. They enter the Office of the President and demand an immediate meeting, Staff
advist he is not present at the moment and 2 meeting can be scheduled later that day. Mike Tate
meets with and falks with some of the demonstrators. Vice President Sally Savage offers to meet
and to talk with some of the demonstrators but is rebuffed. '

The conduct staff discuss the matter and conchude tensions related to the need to resolution
have arisen to the point they can no longer delay the process in hopes that Ms. A and Ms. B will
provide further information. Preliminary conference letiers are hand-delivered to the suspected

athietes, advising them of the process and scheduling a preliminary conference for February 28,
2005.

Fe 24,2005

Elaine Voss sends an email to Ms. B again requesting the opportunity to interview her.

Estimated hundreds of 8" x 11" flyers with the photos of Mr.-E and Mr. D were posted
throughout the center of campus. Both fiyers are topped with the word "Warning!" in bold
letters. The text under one photo read: “These are one of the individuals who have been
identified as one of the guys that are involved m the Multicultural Stadent Center racial
harassment events." The textunder the other photo read: "Makes monkey noises and gestures at
studenis of color so watch out!" Once noticed in the momning, the flyers were removed by
campus security, some athietes, and Athletic Department staff.

Although Ms. Voss advised & Task Force member she would consider the latter incident a
violation of the conduct code, it was not pursued, afier consuliation with members of the Athletic

Department, because (1) there were no suspects and (2) the situation already appeared to be
dangerously volatile.
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A group of protesters appears at the WSU basketball game, which was televised, bearing
posters, some of which accuse Mr. E and Mr. D of being "bigots.” Head Coach Dick Bennett,

reacting to the posting of the flyers and the presence of accusatory posters and demonstrators at

the game, speaks to the press, stating the players "had absolutely no desire or intent to do
anything untoward racially. That is just not them." The coach is also quoted in the media as
saying "Mr. D and Mr. E weren't even the ones who did it.  They even got the wrong kids.
There were a bunch of them. Mr. D and Mr. E did nothing. They never said anything,” and
"They were flabbergasted when this came out. They didn't know and we were all confused about
what happened. The irony is they are some of our best kids. They're top students and strong
Christians.™™ Though the coach is also quoted as saying he would have taken "appropriate
actions” had the students been guilty as accased, the earlier statements were more the focus of
response in the community.

Eebruary 25, 2005 )

Ron Sanchez and Jobn David Wicker of the Athletic Department call Elaine Voss to discuss.
what had occurred at the game. After conversation they decide not 1o pursue the matter as a
complaint, ever though participants in the protest, at least, could be identified They decided
againgt doing amything that would further escalate the situation. '

Febsuary 28, 2005

President Rawlins releases a statement (attached) to the community highlighting his desire to
work with students on the issues and reminding people of the right to due process. This adds to
about 30 written and spoken apolopies and expressions of regret delivered by the President in
regard to this mncident.

Preliminary conferences were held by the Student Conduct Staff (see outline of process,
attached). Ms. A was not specifically informed of this step in the process. In answer to
questions from the Task Force, Ms. Voss explained that her prior attempts to contact Ms. A and
Ms. B for follow up had led her to believe it would be useless to attempt to contact them further.
Ms. Voss firther notes that in their normal process, matters are concluded more quickly. She
explained it took as long as it did because of the time spent atternpting to obtain Ms. A and Ms,
B's participation in follow-up. Chris Wuthrich conducted the conferences with Mr. E and Mr. D,
Eilaine Voss with the other two students. Though the process anticipates a seven day written
notice of hearing, either administrative or by 2 Conduct Board, the students all waived their right
to such notice and the staff elected to conduct administrative hearings then and there. Again, in
response to inguiry by the Task Force members, Ms. Voss, Mr. Wuthrich and Mr, Marczynski
agreed there was considerable pressure at that point from all quarters to move the process along
as fast as possible. Ms. Voss further explained, in response to the question of why this did not go
to a full Conduct Board, that they did not believe, based on their experiences to date, that they
could procure Ms. A's presence. To have a Conduct Board proceeding, Ms. A would have had to

' The latter quotation bas been highty inflammatory. It appeared to be contradicted by (inaccurate) media accounts
that the named students had admitted to racially-barassing bebavior, and to inject an irrelevant obsarvation about the
students' religious affiliadons. The coach likely mtended to convey that he knew his students to be fair, kind, and
non-aggressive, but that statement did not achieve its intended effect.
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appear at the Board - the accused people have the right to question their accusers. Further, in the
estimation of the conduct staff, even if true the accusation didn't arise to the level of seriousness
over which condnct boards are commonly convened. The practice is geperally reserved for
situations involving multiple or very serious offenses when the staff is considering a serious
sanction. In this instance, they had an mmcorroborated complaint to present and believed they
didn’t bave enough to present to a board. Their goal is to deal with things at the least formal
process possible. They're "looking for an educational moment" This is consistent with studmt
conduct code processes and practices at other institutions.

[The Task Force's position is that, despite apparent non-cooperation from the aggrieved
students, they should have been advised that the matter was reaching the point of adjudication,
and offered the opportunity to participate. Further, it is the Task Force's position. that the high
profile of the ncident and the impact of alleged racial harassment was such that it would have
been appropriate to conduct 2 fisll Conduct Board, with participation by smdents, faculty, and
people with particularized training in bias issues.]

March 1 5

Results of the administrative determination are relayed to the four accused students. The
conclusion is that there is not evidence that the accused students enpaged in harassing behavior
as alleged. The conclusion was also that adolescent behavior (that did not include racial gestures
or epithets) was misconstrued as racially-oriented. A press release was prepared by mulfiple
parties involved in WSU admimistration. [It is the observation of the Task Force that the press
release, carefully compased as it was, was not clear in relaymg what had occurred and why, for
example, the matier had not gone to a full Conduct Board hearing. Further, while it is apparent,
in hindsight, that Ms. A was not notified at the same time as Mr. D and Mr. E of the outcome
because the administrators were attempting to coordinate support for her at the time of
notification, the timing of notification of the various students makes it appear as though Mr. D
and E were bemg favored.]

March 2, 2005

Immediately prior to issnance of the press release, Elaine Voss is tasked with bringing the
written announcement to Ms. A. Vice President for Equity and Diversity Mike Tate and others
in the administration Telay to Ms. Voss the results will be upsetting to Ms. A, and that she should
bave suppaort when she hears. They enlist the aid of Alice Coil in the Women's Resource Center
to be present with Ms. A to meet with Ms. Voss. Ms, Coil is not apprised before the fact that the
information being relayed was the outcome of the adjudication. Ms. B is upset at the result,"”
and Ms. Coil inguires whether there was an appeal option for a complainant if an allegation was
dismissed, and was told that there is not. [Note - it is typical of this type of adjudicative process
and most others that a dismissal of allegations of wrongdoing are not appealable by the
aggrieved party ]

15 Miembers of the Comparative Ethnic Studies Dept., Women's Resource Center, Multicolmral Student Services
Center, and Office of Equity and Diversity il stated that throughout the time described in this timeline, counseling
and other suppor options were offered 10 Ma. A, who articulated she was receiving sufficient support from fends
and facuity. Some offers of belp were declined by Ms. A because of her lack of trust in anything associated with the
WSU administration.
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Mr. D and Mr. E issue a public statement (See Appendix 5) regarding the issues and their
resolution, wherein they state, "At no time did we malke pestures, comments or noises directed at
anyone that were racially motivated. We have a racially diverse team and group of frends, both
back home and in Pullman. We are upset by the accusations of racism, the damage to our
reputations and the hurtful way our names and pictures have been associated with these events.
We recognize a student in the Multicultural Center was offended and for that we are apologetic.
However, again we maintain our actions were not racially offensive or barassing in nature and
we were only attempting to be friendty with a group of people.*

March 4, 2005

The WSU Board of Regents requests an appropriate review of the student conduct pruces-s
during its March meeting.

IV. ADMINISTERING THE STUDENT CONDUCT CODE

A. Perceptions of the Student Conduct Process

In General During interviews conducted at WSU campus by the Task Force, everyone
expressed dissatisfaction with the course of events. There was also little knowledge outside the
conduct staff about how the conduct process acmaily functions. Highly placed faculty, MSS
staff, student leaders on campus, including officers of the Associated Students of WSU Officers,
and others were not familiar with the condnct board process. This information is disseminated in
Student Handbooks to incoming students and is accessible on the WSU web site, but people are
not actually familiar with the process. '

The conduct staff feels that they were personally attacked; abused”—in the words of one = _

employee—by members of the Comparative Bthoic Studies faculty and some of the MSS staff
and students, who wished to see the process fail in order to further political agendas of their own.
Though the University administrators directed the conduct staff to stick to their process, the level
of scrutiny was such that they were not able to follow their regular protocols. In addition, they
are aware that many people perceive their process as bemng a faiture, although they believe the
structure is sound and that they fulfilled their duties in good faith and professionally. It appears
they were excoriated for attempting to conduct their duties fairly to all sides and for observing
the confidentiality requirements as they understand them

The administrators, including the President and his top cabinet members, expressed sadness
and frustration that the process was so disruptive and polarizing, and that their efforts to address
the concerns and feelings of the affected people were generally rejected. They also described the
experience as copsuming enormous quantities of time and resources which detracted from their

core duties, particularly in the areas of promoting l:hversn}', because of the peed to constantly be
in crisis response mode,

' The lack of retention of knowledge regarding the process is not necessarily nexplicable, in that there is a lot of
information to absorb for 2 newcomer to campus life, and no particular resson to familiarize oneself with the
conduct process unless one is affected personally by it.
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Steven Bischoff, staffer at MSS, stated he lost faith in the process from the first meeting with
Ms. Voss and Mr. Marczynski on February 9, 2005, upon hearing from them that the conduct
process is an educational one. He felt the results should be more punitive, as did Ms. A, in
meetings and emails transmitted widely on and beyond the campus community, and, to a lesser
extent, in mterviews with the Task Force membess. It appears to have been the position of many
of those students and some of their staff and faculty supporters that the conduct process, which
averages up to two weeks to complete an investigation and has a range of potential sanctions,
reserving expulsion for only the most serious offenses, was itself wmacceptable. The process is,

however, as described above and is defined -as chiefly an educational one. The process, and its

goals and values, were rejected by many at very high volume and in multiple arenas. (See, for
example, the events of February 9, 2005, in above chronology.) It is impossible, therefore, that
even the most scrupulous and exacting application of the code could satisfy its critics who
fundamentally disagreed with it. Though no one was actually able to articulate clearly what the
oft-demanded "zero-tolerance” is composed of, 1t appears to be & demand to accept allegations of
racial bias or discrimination at face value and to summarily expel anyone so accused, without
any examination of the truth of the allegations, the motivations of the actors, or the magnitude of
the offense.

Everyone outside the conduct staff expressed confusion and at least retroactive regret that the
matter was not heard before a Conduct Board. Muitiple faculty members and students expressed
the importance that such a Conduct Board include student participation, and that the adjudicators
have publicized expertise in areas of racial sensitivity and awareness. (In the latter regard,
however, all three of the student conduct staffers relayed they do bave specific training and
personal experience in such areas, but this is nof known to the larper community.)

Mes. A stated that from her first arrival on campus, her mentors explained that she could not
trust the administration, and she has a high level of suspicion regarding any statement or action
by the University. This perception. of Ms. A's perspective was reflected by Manuel Acevedo,
and described as relafively widespread by a number of faculty and University staff. Though she
noted to members of the Task Force that she was difficult fo contact, Ms. A felt excluded from
the student conduct process and also feit the outcome was incorrect factually and unfair. She.has
also stated she felt very exposed to media and other interests, although, paradoxically, she
vigorously initiated media attention, at least via email.

Ms. A zlso bas expressed the unreaiistic belief that the administration and the President in
particnlar can and should be able to prevent all acts of racial antagonism by other people on
campus.

Mr. D and Mr. E felt they had participated and cooperated in every ‘way possibie with the
process, and yet the people accusing them were unfairly allowed to avoid the process, to resort to
the media and public pressure. Consequently, Mr. D and Mr. E feel they are still commonly
perceived ac being guilty of the aliepations, even though they were cleared by each process,
police and University, that was conducted. They also felt the process took too long, and wish
that the University stood by its process and results more unequivocally.

Manuel Acevedo and Ms. € stated that, in retrospect, at the time of the core incident, they
should have simply walked out to the hallway and told the students their actions were
unwelcome. Their recommendations to the Task Force included the proposal that relationships
between all parties be strengthened to heighten the possibility of actval dialogue to resolve
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differences. Virtually everyone interviewed, mcluding the President of the University and
members of the conduct staff, expressed regret that a more direct, persona) resolution was not
possible earlier in the course of events.

An unattributed *History" of alleged instances of bigotry and viclence on campus, described
as rampant and largely unaddressed by the campus authorities, has been broadly dissemmated
both on campus and beyond (& version is attached). Many people bhave operated on the
unquestioned assumption that this account is factually accurate. The Student Conduct staff has
records reflecting responses and investigations that were made of many of these incidents that
could hopefully lower the level of outrage over the accousts, but has not done so because of 2
belief that they are entirely prevented from doing so by the constraints of privacy law (FERPA).
The Task Force's understanding of the law is that there is a great deal of latitude to permit more -

- information, without violating individual privacy rights; apd that it is-cssential that the ability. tg, g
share this information be re-examined in light of the community's legitimate concerns,

The alleged lack of action by the administration to address incidents of hate/bias has caused
some stidents to resort to self-help remedies instcad of relying on conduct proceedings. The
Task Force perceives that the public bummiliation inflicted upon Mr. D and Mr. E by the posting
of accusatory fliers and accusations of bigotry at the baskefbali game were serious transpressions
of civility and, quite possibly, of WSU's Condunct Code. This was virmally unaddressed,
apparently becanse the University authorities were effectively intimidated by the radicalism of
those protesting issues stemming from the core incident. It is unfortunate that such an apparentiy
unjust result would pertain.

Some of the facnlty appear not to have assisted the University or the students in exercising
rights and process umder the student conduct procedure. Boycotting ar politicizing a process is
not participating in it. If the process is inherently not equitable, or designed 1o arrive at pre-
determined results, one can imegine not participating m it. This review did not find support for
that conclusion, however. Before a process is criticized or rejected, it should be, at a mininmum,
understood. If the process is essenfially sound and provides basic due process, it should be
participated in. Increased transparency in the process would assist, as well as 2 willingness on
the part of critics to view the system fairly and openly before concluding that it is broken.

B. Structure and Goals of Student Conduct Process

WSU's Stendards of Conduct for Students are established under the Washington
Administrative Code (WACs), at WAC Title 504.24 and following. WAC 504-25-200 provides
"The university's disciplinary process is educational, but students can be suspended or dismissed
for serious violations of the standards of conduct.” 17 Accused students' rights are set forth under
WAC 504-25-201, and largely dictate the process that the Student Conduct staff must follow.
The Conduct Code-- termed "Conduct Regulations" in the WACs— is set forth under WAC 504-
25-001 and following. The section starts with definitions, addresses academic dishonesty,-and
then goes on to define violations under the titles of "Discrimination” (WAC 504-250-020), "

¥ The insistence in the WAC that the Conduct process is "edvcational® sather than pumitive might bear re-
examination for inteliectual honesty, if nothiog eise. 'While the primary purpose of an institation of higher education
is, of course, education, it can appear disingenuous to disavew any punitive intent or impact upon a process that
incindes penalties that, as a mater of fact, amount to punishment.
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“Harassment” (WAC 504-25-040), and "Malicious Harassment" (WAC 504-25-04]1). Note:
Some students expressed the opinion that academic violations #re-empbasized whezeas bias
incidents are not. WSU is an academic mstitution, focusing primanly on its identity as such.
The primary focus, even structurally in the WACs, is necessarily on educational issnes. As an
example, arson would be highly distuptive to campus life, and would be a violation of the Code
of Conduct, but arson is not highlighted in WSU’s discipline structure. 1t does not follow that
the administration does not take arson seriously.

The functions, jurisdiction, purpose, and philosophy of the Student Conduct Board are set

forth in its training manuals (example attached), Flyérs outlining these core directives are

provided to students, parents, and the commumity. Training is conducted and it appears that the
conduct staff is dedicated to faithfully fulfilling the directives set forth for them. How, then,
could it be that the process in this instance was wch a %%sgpgmmg qunncn‘ga? :

C. Appropriate Disclosure under Family Educational Rights and Privacy Act (FERPA)

1. Introduction — What is FERPA?

FERPA is an acronym for the Family Educational Rights and Privacy Act, codified in 20
U.S.C. §1232g. The purpose of this federal Act in a university context is to protect a
student’s privacy interest in his or her “education records.” This term is broadly defined as
records, files, documents, and other matesials, which contein mformation directly related to a
student; and are maintained by an education agency or institution or by a person acting for
such agency or institution A university is prohibited from disclosing any “education
records” or “personally identifiable information™ from such recards unless prior wrtten
copsent of the eligible student is obtained. There are.only a limrted number of specified
circurnstances when an education institution can release information without prior written
consent.

Section 993 of the regulations defines “personally idenlifiable nformation” as
information that includes, but is not limited to: the student’s name; the name of the student’s
parent or other family member; the address of the student or the student’s family; a personal
identifier, i.e, social security number; 2 list of personal characteristics that would make the
student’s identity easily traceable; or other information that would make the student’s
identity easily traceable. '

Many in the legal profession feel that this law, while serving an important function by
protecting the privacy of students, is Jimiting in other respects. For instance, because student
disciplinary proceedings are considered a part of the student’s education record, information
from the record cammot be disclosed. Congress has not determined that ap exception for
disciphinary proceedings should be exempt from FERPA, so apart from the namow

exemptions, 4 -waiver by the eligible student is requir_fg_b;fnm any information can he. ...

released.

2. Implementation in the Core Incident

In this instance, waivers were not signed by the students until findings were made by the
conduct officer. In the entire period prior to that, the only source of information available to
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the public was the police report, which is exempt from FERPA and is a public document.
The statements made by the accuser in the police report became the basis of information that
was disseminated widely in the campus and off-campus media. All too often, what is alleged
m 2 police report becomes engrained as fact in the minds of observers. The administrative
bearings decision did not publish findings of the incident, and it is onclear how the three-
member board (made up of staff from the Smdent Conduct office) made their decision or
grounds for their decision. Also, the activist measures of disseminating the allegations as
fact led to their acceptance as fact, even in the broader community beyood the campus.
Some of the demands for change stated to the University are grounded in the assumption that
the allegations were entirely true and supported by evidence.

The limitations placed on WSU by FERPA severely imbibit its ability to share any
information that could shed light on what the facts of the case are. Though this -ingident. -
should have gone onto a full Conduct Board hearing, the record of such a hearing and any
investigation dope on its behalf could not have been disclosed.

There were several events in which an overly strict adherence to FERPA may have been
detrimental. For example, the widow-tapping incident at the MSS {see timeline) could have
been explained in 2 way to put students’ minds at ease. Here, if the conduct offices had
redacted the personally identifiable information related to that student, they could have
disclosed the fict {6 Ms. A that the incident was not backlash or related to the athletes.

3. [DImplementation in Broader Context .

While FERPA does place severe limitations on the information that the University can
disclose, it does nmot prevent the University from stating that it is taking action or
investigating a certain incident. Many in the community respect the fact that the University
must obey the law. However, it is the perception of inaction and bias that contributes to
much of the misunderstanding. Becanse there at least one University official (the head
coach) spoke out on behalf of the players, there was a perception of unequal favorable
treatment towards the basketball players by the University. The perception became: Why, in
the dearth of information, was a University official meking statements when 80 comment had
been issued by the Office of Student Conduct? In part, this perception is based on a lack of
understanding of bow power is decentralized in a large university.

Free and open speech is highly valued, and speech limitations are frowned upon. As
custodians of facts following an investigation, student conduct staff are in a position to
substitute facts for ramor and supposition. Their duty to the larger university community,
and indeed m preventing future perceptions of bias, would pomnt toward more dissemmation
of basic, non-personally identifiable facts, and away from a closked process which is
detrimental to their and the system’s own credibility.

There has been a litany of events (referenced previously in this Report) which have
occurred in the past and allegedly illusate WSU’s non-action. WSU, through its Student
Conduct Office, has investigated many of these alleged incidents and acted upon them.
However, becanse of FERPA, none of the findings were made public. Calls for action

Human Rights Commission Task Force Report 27
Race and Ethnic Relations at WSU . -

600



appear, therefore, to remain unanswered, which perpetuates the perception that the University
is indifferent about incidents of racial harassment.

4. Legal versus Educational Issues

The campus judicizl process should be an educational tool for the student which may
carry with it consequences, corrective actions or amends. Though a particuiar act may not be
a crime, the University can still view the violation as egregious, against the core values of the
community, and disraptive to. the. educational process for students. These principles of
condnct should include bias-related incidents, which should be seen by the campus
community as breaches of standards of civility and equity. This view should not be in
conflict with the need for due process. The threshold determination is whether the conduct
occurred as aHéped. If it did occur, such conduct is taken seriously.’® Even in cases where
there are not publicized findings, the process should illustrate how the values of a community
are jeopardized or comprised by actssof-race-or racism. At this point, determination of a
sanction in the case of violations of the conduct code is often up to the individual judicial
officer or the hearing board. Such consequences shoutd always account for the impact on the
larger commumity.

V. THE RESPONSE OF THE ADMINISTRATION

A. Expectations of the Administration and the Administration's Reactions to Those
Perceptions

Members of the Task Force perceived a widespread lack of understanding of the acmal,
functional dynamics of how the WSU administration operates. Some students, staff, faculty, and
off-campus observers evinced the belief that the University President operates, "Wizard of Oz-
like," as the "man behind the curtain” who is able to control all aspects of the campus.
Consequently, virtually every aspect of campus life that is unsatisfactory has been attributed by
some to the President's inaction, indifference, or worse, alleged malicious design.

B. Reactive Response by the Administration to Issues of Diversity .

Multiple programs, commissions, committees, and initiatives have been set in place in
reaction to stated concems about diversity issues. Some committee members addressing the
Task Force articulated confusion over their own roles and the mammer-in which they should
interact with like-minded compopents of the campus community. The Offices sctting these
groups in place have arficulated the desire to allow them to operate independentty. Diversity
proposals are sometimes discussed but are “shelved” by the administration without consistent
implementation, monitoring, and evaluation. There appears to be a lack of assessment and goal

™ To the extent the concept “zero wicrance” was meaning fully articulated to the Task Force, it means, as Ms. A
stated the establishment of a campus climate where the digmity of 21l students, regardless of race, is highly valued,
No bias incident should be considered so mosignificant as to be wnworthy of response. The concept of zexo tolerance
is discossed in more detail below,
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attainment, (There is a perception, for example, that studies have been done and not necessarily
followed up, such as the Council On Campus Climate Plan Of Acticn, April 24, 2001.)

Members of groups charged with such tasks should take the initiative to coordinate with each
other and to consult centrally with the Office of the Vice President for Equity and Diversity for .
agsistance I continuity and effectiveness. The reactivity of the University results in part in
student and faculty perceptions that the administration responds with damage control and the
stance of “we know what is best” There is a perception of a "top-down" approach to handing
issues, of diversity with fittle to no feedback from the University community. The University
has, however, long-termn employees with a wealth of institutional history and experience in
addressing these issues. A sincere and thorough-going wse of channels of communication is
required to change that tendency. - On the part of disaffected students and faculty, the willingness
to allow the University to "do the nght thing" must be extended for any possibility of success of
their stated desire to be included and not “marginalized "

V1. PROBLEMATIC STRUCTURAL ISSUES

Some Structures Which Counld be Useful Lack a Clear Path or are Disengaged from Racial
Issues

A. Nature of University Structure and Resources

There may be a lack of persistence and adequate funding for programs and structures created
to address some of the issues that meke themn less than successful. The strcture of most colleges
and universities is unlike many other organizations, as they are “loosely coupled”. This means
that as an organization, though there appears to be a hierarchal structure (i.e. president, vice
presidents, deans etc.), there are essentially various groups (i.e. students, faculty and
administrators) who are engaged in making decisions and developing different solutions and
taldng action. The core incident and what followed is a prime example. The “nature of the
organization” therefore has limits.

The Task Force has observed that:

1. Various enfities often do not communicate directly (and in some cases do xot share the
same language) or ialk across the groups.

2. These groups take action and make decisions without consideration of the 1mpact that
action has on others.

3. The assumption. is nurtored that an issue or problem belongs to another group or that
another entity has the capabilities or resources to address adequately the issue or problem.

- w4 A volatile issue can becorp::: an orphan and left until one group can recognize negligence

by another group or the institution as a whole.

When the recent budget crisis lit higher education in the State of Washington, institutions
were faced with deep cuts. Often valued programs were cut completely, reassigned or
reprioritized as administrators were faced with protecting the core of the insttution, whick is
instruction and research. Discovery that the accused people in the core incident were athletes,
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concern was heightened because of the perception that the athletic department has been favored
in funding over other aspects of the University. This perception probably colored assurnptions
about the culpability of those accused, quite apart from who they are as individuals.

B. Relative Lack of Provest, Ombudsperson, Deans Role in Promoting and Supporting
Diversity

The entities appear to be relatively uninvolved in solving the problems identified, although
they are nominally charged with an important role. The Provost is the chief academic officer,
and could play a mare important role in the diversity course issue. The Ombudsperson has the
premyiere alternative dispute resolution role at the University, and could help resolve issues
before they go into formal processes. The Deans lead their colleges and departments.

C. Some Structures are Nof Held in Respect by Activist Students and Faculty

There is a perception among some students and faculty that position of the Vice President in
the Office of Equity and Diversity and the Vice President’s position at the University are
“cosmetic.” The Vice President for Equity and Diversity is harshly criticized for not being the
product of a pational search. Because they feel they were not inciuded in this process, some
students of color respond by criticizing all mitiatives the Office engages in, instead of assisting in
its goal of promoting diversity, which is a self-destructive paftem. The University has the

-discretion to appoint positions without a search and has done so in a number of units. It is not

fair if only the “ethnic” appointments are scrutinized and criticized for this, andthis unbalanced
criticism reflects the general need for a better understanding of the ovemll functioning of the
University system (referenced below).

D. Views of the AAPI Community

There are many groups that constitute “the Asian American/Pacific Islander" (AAPI)
community in the state (and nation). Even within existing comuumity groups there are subsets
and individuals with divergent views. As a historically discriminated agamst group, especially
on the West Coast of the United States, it is understandable that AAPT's should have heightened
sensitivity to perceived discrimination and anti-Asian bias amd acts. A taditional route to
success in America is education. WSU, as a Jong-standing venue for realizing such opportunity
‘and the fear of the cuthing off such a path to success can understandably lead to heightened
concerns and anger in the AP]1 commumity.

There bave been many cxpressions of concern by API groups about the core incident and its
aftermath, which positively reflect the high level of vigilance that the community maintains
regarding the weli-being of API college students. The information made available to the broader
commnuunity and in particular that which was disseminated narrowly to the- AP] -community,
bowever, tended to be one sided and incomplete. The ghest volume of information
disseminated to the API community, chiefly through emails, offered as conclusive reality that
alleged racist incidents occurred and that the administration failed to respond or responded
improperly. One of these emails included the police report, which becamé the basis of factual
conclusions, and a letiter from students listing past acts of harassment. The tone of these
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communications was purposefully incendiary and inciting; a student letter even referred to the

athletes several times as “terrorists.”

In addition, due in part to the limitations placed by FERPA and the one-sided information
disseminated, full information was unavailable from the beginning. Even CAPAA’s report to the
Govcrmr-mhﬂrm in pag.to-be & fact-Guding mission, focused only oy the MSS stadents
and administration and was not e full-blown investigation, yet that reponT:mme viewed as a
source of anthority that racial harassment bad in fact occurred.” ‘The combination of the
issuznce of the poorly-worded conclusions about the Student Conduct Office adjudication, the
purposefully incendiary emails, subsequent statements by the head coach, selective statements
taken from the police repost, and the un-rebutted allegations by student groups, contributed in
presenting a one-sided picture which was difficult to refute.

In this atmosphere of incomplete information and distrust of the administration, it was
difficult for community groups to calibrate an accurate response. The typical communication to
the administration from community groups consisted of demands for change and action, after
having concluded that racial barassment had taken place and that nothing was done about it. A
regularized means of communication with the University, such as access to the Diversity Update
as poted above, and the cultivation of productive, honest, and constructive personal relationships
will help greatly.

VII. RECOMMENDATIONS

A_ University Administration 101.

A resource and dissemination plan should be developed and implemented to explain the
institutional functioning of the administration in its policy, planning, and operations. A roadmap
illustrating how the University operates would be useful, showing the various venues for redress
of grievances as well as lines of authority for decision-making to be positively assisted or
petitioned.

B. Student Conduct Process

According to interviews with the Conduct Code staff and in consideration of the
documentation provided {(see attached Senctions and Incident Summaries), the great majority of
issues addressed by the Stdent Conduct process are concermned with academic violations,
alcobol violations, and petty interpersonal disputes, none of which penerally significantly
concern. the larger community on and off-campus. In the majority of situations, it appears that
the Conduct Code process functions well in satisfying its stated purposes and policy. The Code
is organized along a nationally-recognized model, and is acimowledged for its proficiency in
achieving its stated goals. For the most, those goals are best achieved when the Conduct Board
staff is permitted to operate with autonomy, according to the provisions of the WACs and |
without "political” interference.

'¥ CAPAA's early intervention served the more primary purpose of providing support for the AP students who were
mdicatimg distress.
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In other types of disputes that implicate violations of the code, however, more integrated

attention needs to be made, on a regular basis, by key members of the administration and those
executing the code. Iu circumstances that are likely to umplicate broader sections of the campus
commumity, a broader set of copcems should be taken into account

- -

1.  Prior to Engaging in the Conduct Process - Options for Dispute Reselution

All members of the WSU campus, but particularly the administration, faculty, staff, and
graduate student assistants, should have 2 clear understanding of the options on campus for
dispute resolution and, in any crisis situation, be ready to present these options to those in
need. This is not possible without coordination of programs and the development of
relationships and lines of communication among all levels of the campus pupulat:om
vertically and horizontally, and over time.

2. Inform Student Reporting the Incident of the Minimum Standard of Due Process

In any instance where the Code is specifically enforced, the student conduct staff should
clearly educate and inform students of the mimmum standards associated with the student
conduct hearings process (i.e. discovery, adjudication, and remedial measures and
consequences). This information is included in the Student Handbook Transparency of the
student conduct process should be & high priority for the Office of Smdent Conduct.
Students and others who avail themselves of this service should commit to listening to and
understanding this mformation or the process cannot properly function.

3. Administrative Hearing v. Council Hearing Determination

The student conduct process should clearly explain when and under what circumstances
an allegation will go © the administrative hearing process or to the general council process
for adjudication. The present case involving a student’s allegation of harassment and
discrimination by another student at WSU should probably bave gone to the Student Conduct
Board process for adjudication by their peers, and members of the facuity and administration.
The reasons for not 50 doing should have been discussed among the affected units, which
may bave changed the forum, and the decision should have been explained publicly whether
or not the decision was changed.

4. Investigations of All Harassment and Discrimination Incidents

All occurrences and allegations of harassment and discrimination on campus based on
rece, national origin, gender, religion, sexusl orientation, disabilifes, etc., should be
addressed independently by the Center for Human Rights (CHR). The WSU Police
Department and the Office of Student Affairs should immedietely report incidents to the
Center for Humanﬁxghts o investigate the occurrence or allegatid®™® The CHR should
ectively participate in the process by which such incidents are adjudicated.

The Office of the Vice President for Equity and Diversity, the Office for the Vice
President for Student Affairs, and those directly engaged in these cases need to play close
attention to some concerns in the creation of this special arepa for one particular category of
conduct code violations. Is there a compromise of the eppearance of faimess if CHR. both
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investigates and adjudicates case? Can the CHR assist in training the Conduct Office? If the
stndent conduct office is to do its job with integrity, it must closely coordinate with CHR.
“Fairness does not allow an nvestigative*ind adjudicatory body to unquestioningly accest the
investigation and recommendafions done by a separate entity, unless there has been an
agreement that the first body-is responsible for the investigation. » Obviously, this is a
developing area of cooperation, and close collaboration between the units is essential. And,
very importantly, as CHR is given this higher level and quantity of responsibility, its resource
allocation should be commensurate with that level and quantity for it to camy out these new
obligations.

5. Discrimination and Harassment Policy and Procedure

Similar to the alcohol and drug policy established in the Student Conduct Handbook,
there should be a clear policy oo how allegations of discrimination and harassrent should be
handled and guidelines enunciated according to the degree of severity. Currently, there are
no policies that address incidents of discrimination and harassment in a clear and systematic
manner. The policy should allow for flexibility to do justice in individual situations, yet have
senctions clearly based on the severity of the incident. The Stmdent Conduct Handbook
should make it clear that harsher penalties such as suspension and expulsion from school may
be used in severe incidents of discrimination and harassment. Typical standards for judging
discrimination incidents include frequency, egregiousness, pervasiveness, and creation of a

= - hostile.learning gnd living environment.

6. Mandatory Harassment and Discrimination Training for Conduct Officer and
Student Conduct Board Members

Specific and well-publicized training should be the norm for conduct officers and student
conduct board members who handle issues of hate/biss, discrimination and harassment.
Proper training should include handling issues of hate/bias crimes, malicious harassment,
FERPA, sexual assauit, etc. The minorify student population, appropriate divisions and
individoals within the University, and cornmunity groups should be included as resources to
give the process legitimacy and credibility. While supplemental training might well be
appropriate, the conduct officers do have training in areas of cultural competence. These

. strengths should be stressed and spelied out, and supplemented and further legitimized with

input from community and student groups.

7. Inform WSU Community of Policies and Procedures regarding Discrimination and
Harassment
The policies and procedures of the Student Conduct Board should become more
transparent and unambiguous to the public on handling incidents of harassment and
discrimination and its rationale and decisions.
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8. Establish and Support Alternative Dispute Resolution (ADR) Programs

Alternative dispute resolution i§. any .Q:chcdm that is us:d to - resolve issues in
controversy, including but not limited t¥; conciliation, facilitation, med:anon, fact-finding,
mini-trials, arbitration, and use of ombuds, or any combination thereof. All these techniques
have the goal of emphasizing the relationship between the parties, respect for the individuals
involved, and permitting those involved in 2 controversy to bave 2 voice in creating their
solutions. These techniques involve a neuwal third party, a person who assists others in
designing and conducting a ' process for reaching agreement, if possible. The neutral third
party has no stake i the subsiantive outcome of the process. Depending on the
circumstances of a particular dispute, neutral third parties may be employees or may come
from outside the organization. Typically, all aspects of ADR are vohmtary, inclnding the
decision to participate, the type of process used, and the content of any final agreement. In
some cases, some ADR techniques (such as facilitation, mediation, and fact-finding) are used
to facilitate public involvement in decision- malc'mg by creating ownership for conflict
prevention, managementgand- resolution at vmous lcvcls mr.ludmg use ‘of a pmtocql ;
everyone understands. T

The precise forms of ADR that work best for the WSU commmunity will be best
recognized and developed by those living and working there. Some disputes between -
students can be more constructively resolved by training students to mediate and resolve
issues among themselves. This program would empower students to participate in handing
issues of conflict in a healthy and non-adversarial manner. It would be useful to institute an
ADR system prior to a formal student conduct process. It would create ownership for
conflict prevention, management, and resolution at various levels, inciuding use of a protocol
everyone understands. Some theories and examples follow,

a) Trapsformative mediation [Trensformational mediation] is a mode! of conflict

resolution that values both personai strength and compassion for others as well as
viewing conflict as an opportunity for growth and mumal gain. The transformative
mediator works to help the parties gain a greater sense of their own capacity to
effectively deal with their conflict and an increased understanding of the other parties’
perspective on the conflict. The concept is that, in addition to the goal of agreement, it
is appropriate and desirable for mediators and mediating parties to have additional
goals, such as empowerment and mutual recognition.
Transformational mediation is especially suited for highly emotional issues such as
employee-management relations and has been highly successfully used by the US
Postal Service and adopted by many other major employers. It is a distinctive approach
that concentrates less on séttlement than on transforming the disputants' views of
themselves and their dispute. "Transformation' of the conflict is measures by the
disputants' capacity to assert their own points of view while recognizing that other
parties may entertain different ones.

b) Restorative justice is a philosophy for the delivery of justice that seeks to address the
harms to victims, the community, and offenders arising from crime (in contrast to
traditional "retributive justice," which focuses simply upon adjudicating and punishing
offenders). It refers to brnging together victims, offenders, families, community
members, law enforcement people and others mto a voluntary process that can help
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both victims 2 SEenders. Pazhcxpantx‘ﬁlk "”an‘-oﬂ'cujpl;'p_as done and

what amends would belp. Offenders may realize how they have hurt individuals,

families and commmnities. Restorative justice processes have various forms and

pames: victim offender mediation, restitution, community service, group conferencing,

sentencing, or peacemaking circles.

¢) Conflict Resolution Program. In the past, the Conflict Resolution Program mamly
handled intecpersonal conflicts in the workplace, classrooms, and living environment.
Currently, this program is i transition but shouid be considered an important option to
resolve conflict. Currently, there are two staff members m the Office of Equity and
Diversity who are certified in mediation; however, there is no specific conflict
resolution/mediation program. There should be & cadre of individuals across the
caropus trained in mediation, The campus-wide traiming will serve to provide more
comprehensive and focused efforts on. resolving conflict at its lowest level. .

d) Conflict Resolution Training, The administration is currently developing a Prejudice

Reduction with Conflict Resolution training program. The Task Force would like to

see this training involve students, faculty and staff and bave on-campus trainers who

can promote and educate the campus community in conflict resohution.

C. Establish a Bias Response Incident Protocol

The University should consider developing and implementing a Bias Related Incident
Protocol and Team, which would supplement the work of the Center for Human Rights and
provide a defined commumication forum. This team could be comprised of members of the
University community, including students, staff, and faculty, who are called in when there is an
alleged incident of bias. This group would be able to articulate to the community what happened
and assure the community that the incident is being addressed. Also, the team would be able to
work more directly with those commmmities impacted by the incident as well as encourage dialog -
and direct educational forums. This could offset some of the more. incendiary and emotional
impacts of an unfetiered media, without muzzling that media. A protocol would allow for mere
coordinated efforts between University offices regarding their policies and practices and
facilitate stronger communication. In the stress of the immediate aftermath of an incident, the
resources available to those affected should be clear.

D. Establisk a Diversity Education Program

In Appendix 7, the University has listed a wide variety of programs oriented toward diversity
and inclusion. The Task Force's drawing attentior to the programs listed below is not intended
to disparage any programs that are successful. We recommend, however, that these programs be
considered critical to the University’s mission, and that they be monitored and evalvated for
Success.

"~ 1. Diversity Edncation Program

While WSU holds programs and activities that embrace diversity, it could do more to
educate students on these matters through discussing subjects of discimination, harassment,
intercultural communication, bebavior, and relations (i.e. mtersections of race, nationality,
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gender, sexual orientation and disabilities). The program should also address issues of
harassment, discrimination, and institutionalized “~isms™ that face the WSU community. The
Dialogue Program (a peer-to-peer diversity education program established in 1994 at WSU
which no longer exists) would be a possible mode] to consider for a program to esncourage
students to address campus climate issues, The Diversity Education Program could also be
responsible for providing programming for the new student orientation and for the residence
halls and Greek system. It was reported to the Task Force that in the fall, the Office of
Equity and Diversity will be implementing a new program created by the National Coalition
Building Instiate. This program teaches -a model for campuses and communities on (1}
prejudice reduction and (2) the controversial issues process. It also bas a leadership
development program which provides advanced training in conflict resolution skills. The
Task Force is encouraged that the Umiversity has taken the initiative to develop a training
program in this arca of diversity.

2. Diversity Training for Freshman Orientation

Proficiency in intercultural communications and cultural competency is an important
component of a university education. The Task Force recognizes that most learning occurs
from interactions and experiences ountside of the classroom. WSU has a number of
successful freshman orientation programs such as Alive! and University 100 which would be
viable means to facilitate various discussions and understanding of diversity.

3. Promote Cultural Competency/Sensitivity Training

Cultural competency and sensitivity training should be required for all administrators, f
faculty, staff, and law enforcement officers, especially for individuals WHIRwIEK™~J#h = ‘<" =
students on a daily basis. Traning should include bhow individuals should respond
appropriately to incidents of alleged discrimination and barassment and how to foster
intercultnral relationships in a learning environment. University employees who work with
smdents in a liviog, classroom, or employment setting should attend mandatory harassment
and discrimination training periodically, so that new ideas and learning can be explored
Such trainings should be included in the new employec orientation and fraining, Specific
training should be designed for faculty to be used in classroom settings, highlighting
strategies for facilitating difficult conversations, interventions when stdeats may exhibit
discriminatory bebaviors, and ways to ensure that classrooms are fair and equitable. Each of
these entities should receive training in FERPA as well as the conduet code. Smdent leaders,
particularly those representing groups likely to be affected, should have the opportunity to be
consulted and involved in the formulation of this training,

4. Continuous and Iniegrated Diversity Training

Diversity training should not be viewed as an isolated subject but rather is more effective
when integrated throughout the academic and extra-curricular experience at WSU. Diversity
should be developmental and ongoing throughout the student’s experience at WSTU.
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5. Encourage, Normalize, and Promote Dialogue on Sensitive Issues

Discussion of these topics should not be reserved for times of stress and antagonism.
Models of commmmity dialogue such as Study Circies that existed and functioned
successfulty on campus previously should be remvigorated. If successful, they can serve the
function of creating the relationships and vocabulary that the entire community needs to
successfully confront the challenges that a changing demographic inevitably brings,

E. Role of the Center for Human Rights

The Center for Human Rights (CHR) should be inciuded in the review and processing of all
harassment and discrimination investigations at WSU. 1t currently bas a limited role and
responsibility in conjunction with the student conduct process. Because of concerns outlined
above in regard to this new role for the CHR, it is essential that this process be developed
carefully and collabogatively, so that the conduct process as defined m the WACs is not
contradicted -or undermined, and those impiementing the various programs understand how their
actions affect each others' duties. All specific recommendations below are made in light of this
proviso, and are not to be considered binding on the formulation of a working partnership.

1

Enhance the Investigatory Process. - The CHR should create specific objectives and
goals of the investigatory process for all alleged barassment and discrimination
occurrences and allegations on campus. This will add a perspective and focus that
will enhance and inform the gcucml conduct process in dealing with issues of bias
and discrimination.

Comprehensive Report on all A]legatmns and Occurrences of Discrimination
and Harassment. To provide a more verifiable barometer of the aciual occurrence
of bias and discrimination incidents on campus, the CHR should submit a report of
all allegations and occurrences of discrimination and harassment to the President’s
Council and the Board of Regents. This report should include all pertinent statistical
data available, as well as specific occurrences of discrimination and harassment. This
report should be distributed to the WSU commumsty and all interested parties.
Handling of all Discrimination and Harassment Incidents. The Center for Human
Rights should be the primary office to handle hate/bias incideats, having at 2
minimum 2 consulting role in any incident, even those viewed as plainly criminal,
Encourage Reporting of AN Discrimination and Harassment Incidents,,. The .
Center for Human Rights and the entire administration, faculty and staff should
commit to educating students, faculty and staff of their responsibilities to report all
incidents of alleped harassment and discrimination that occurs on campus to the
CHR. The Task Force has found a number of instances where students were unaware
of CHR's role to investigate discrimination and harassment on campus.

F. Respensibilities of Law Enforcement

1. The Hate/Bias Hotline should be answered independently from the Police
Department.
Human Rights Commission Task Force Report 1)
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2, Protocol Training. There appears to be a need for 2 training protocol for campus
police and other law enforcement officers in bandling such incidents. While an
mcident may not constitute a crime as defined by Washington State law, it may well
copstitute a hate/bias incident that violates WSU's Conduct Code. The protocol for
sharing reports of such mcidents with the Conduct Board and the Center for Human
Rights should be clear and consistently foliowed.

3. Bias Awareness Training. Law enforcement officials should have knowledge,
= - trainigg and awareness of laws about discrimmation and haxasmcn:_

H. Addressing Campus Climate

There is no easy means of assessing and promoting a healthy leaming environment that
encowrages positive interactions among stadents. It is the responsibility of all students, facuity,
staff, and sdministrators to foster with good faith dislogue and participation on campus that
values and embraces diversity. Repularized channels of communication, even on sensitive
topics, must be nurtured.

" In connection with the core mmdcm, some students and apparently some of their mentors
protesting or reacting to perceived inaction by the University authorities acted in fairly extreme
fashion, sometimes with & significant failure of civility. Such mcidents as the posting en campus-
of flyers bearing the faces of the two accused students with inflammatory accusations and the
demonstration at the offices of administrators who expressed readiness to dialogue with the
students may reflect an undergraduate penchant for revolutionary drama more than anything else.
The alarm of supportive groups and individuals beyond the campus may have been heightened
more by the volume and heat of the rhetoric employed than by the merits of the substantive
wrongs articulated.

WSU’s situation is not necessarily umique. For example, in 1998, the Washington State
Board for Community and Technical Colleges; Education Division surveyed students about the
supportive climate on campuses. Students were asked five questions related to the campus
climate. Three of these questions related to how many instructors, support staff and other
students were supportive, approachable and helpful. Whnle the majority of all stadents,
regardless of race end ethnic background, reported that most staff, students and faculty were
supportive, more than 500 stadents reported that few or none of the other students, faculty or
staff were supportive. Students of color were most likely to report that few or none were
supportive, with Asians reporting this lack of supportive response at the highest rate. Some 15 to
16 percent of the Asian Americans who responded to the questionnaire reported that few or none
of the staff were helpful or supportive, While the percentages who reported few or none of the
others at the college as supportive is small, the race differences suggest that students of color feel
less supported than do whites.

Virtually every witness on campus interviewed by the Task Force was asked whether he or
she personally experienced or witnessed racist or discriminatory behavior at WSU. The most
severe incident relayed in response to this query was the experience of one student who suffered
the noxious experience of being subjected to racial epithets by unidentified, apparently drunken
partygoers. The other incidents reported as actually experienced by the individuals can fairly be
described as relatively minor, though still problematic. (For example, one person stated that an
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unknown person misspelled "Asians Go Back" on a poster at the MSS. On 2 DVD of "student
testimonies” prepared during the time considered in this review, an AAPI student coroplained of
being the only minority student in a particolar class.) CHR's centralized collection of bias-
related information, a more careful apphication of FERPA, and the composite of improved
communication and dispute-resolution channels can all contribute to a more constructive and
accurate refiection of hate and bias issues.

After interviewing several smidents, facuity, staff and administrators at WSU, the Task Force
has drawn up the following recommendations on how better to encourage 2 healthy leaming
environment af WSU. These recommendations, however, are not a comprehensive hst
Members of the WSU comomnity will undoubtedly sugpest other solutions, which may be more
suitzble for the WSU community.

1. Campus Climate Survey

WSU should consider administering an all-campus climate survey to identify the specific
issues of hate, bias, and harassment based on race and national origin. The University
conducted a Climate Survey which addressed the general climate on campus, but which
lacked credibility with some students and faculty because it reflected the opinions of the
majority, the bulk of who are non-minority. There is some feeling that minority perspectives
were lost in the methodology of the survey. As in most surveys, the methodology and
limitations on interpretation need to be carefully explained. A new survey can be useful in
determining whether WSU has met its diversity goals and plans outlined in the Strategic Plan

~ for Diversity at WSU and in creating future initiatives on campus.

2. Perform Exit Interviews of Minority Stadenfs,Faculty, Staff and Admintstrators

It would be useful for WSU to conduct exit interviews for members of the student,
faculty, staff, and administrators regarding their *“WSU experience,” which should include
topics of diversity. Exit interviews may provide WSU with insight abont the campus climate
and relations on campus, Data drawn from the exit interviews could be inciuded in the Vice
President’s report to the Regeats annually.

3.  University-wide Diversity Initiafive

Diversity goals and strategies are the responsibility of all colleges and departments in
changing the campus climate. Each college and depariment should review the University's
Strategic Plan for Diversity and incorporate those areas of focus o its own specific
diversity action plan,

4. Focus on Transparency in Recruitment in Administrative Positions

The Task Force recognized an overall lack of trust inside and outside the University,
particularly regarding the recruitment of faculty and administrators for positions which
address diversity on campus, A repeated theme articulated in this respect from some
observers on and off the campus is that direct appointment to key administrative positions
without & pabional search and without articulation of why the decisions were made or
consuitation on such issues by those affected, diminishes the legitimacy and effectiveness of
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those appointed. Another perspective on this issue is that some critics of the administration
have an imperfect understanding of how a university actvally functions. This criticism could
"apply 1o direct appointments to many positions at the University, not just those concerning
diversity. It is ot evident that those levying this criticism are themselves familiar with the
normal processes of appointment and structuring in the University as a whole. They may,
consequently, over-inflatz the significance of the appointment process in the units under
scrutiny, Nonetheless, in highly sensitive positions, such as the Office of Equity and
Diversity, it is inevitable that a preat deal of interest will be focused on how those duties, and
it is incumbent on the administration to lend support and credence to those appointed to such
positions by being as open and explanatory as possible about the validity of decisions made.
There have also been concerns stated by some students that individuals appointed by
WSU to handle diversity in recruitment may not have the necessary qualifications. Some
students and staff interviewed assumed a lack of qualification without any basis that they
could articulate, when requested by Task Force members. Increased dialogue on how these
decisions are made and good faith in addressing these concerns are required on all sides.
The flip side of this need for transparency is the need for students, faculty, and others seeking
diversity to do what they can to constructively support those engaged in attaining those goals.
Criticism and rejection of those charged with attaining and sustamning diversity, without
more, is destructive of those goals.

5. Assessment and Evalnation of Diversity Goal Aftainment

WSU is to be commended on its efforts to create comprehensive diversity poals for its
community. However, WSU should focus on monitoring, assessing, and evaluating whether
it has aftained the poals in its strategic plan for diversity. The University needs io examine
what has worked in the past, what is working now, and what does not work. Some of those
with long experience at WSU believe that the University was more successful in the past at
full integration of people of color throughout the University at all levels of responsibility, not
just in units focused on diversity. This issue resonates with the “lack of institutional
memory” problem. WSU should also create specific strategies for each goal, to be
implemented with individual colleges and departments throughout the University.

6. Campus Participation in Diversity Initiatives

An integral part of diversity planning and initiatrves is to elicit participation from the
entire University community including smdents, faculty, staff and administration. An
important goal of inclusion should be to foster involvement among & wider range of
copstilnents to discuss and take part in the University’s commitment to diversity. Diversity
is not just the interest of students of color, but critically depends on the involvement on non-
minority students and staff, and the readiness of all concerned to communicate openly and to
explore avenues to reach common goals.

7. Community Input on Diversity Initiatives

Since the barassment allegation in spring 2005, various community organizations and
state officials have been concerned with how the University addresses issues of harassment
and discrimination on its campus. The concern and dedication of those groups is manifest.
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We recommend the University would do well to establish or emphasize its means of
communicating its diversity goals and imitiatives to the public, and receiving feedback on
these issues. Suchk means could inchide public forums and discussion groups to discuss
issues of diversity. The "Diversity Update" publication from the Office of Equity and
Diversity could be made broadly available to interested community organizations. )

Various AAPI organizations have shown interest in providing input from AAPI
communities who understand the politics of identity and the dynamics of identity politics to
assist the University on its diversity initiatives and recnotment of students and faculty o
WSU. The University should request feedback and assistance fromi the community for
support in its diversity imitiatives. These communication inifiatives, moreover, must
effectively communicate with the intended recipients. Both parties to any communication
must extend effort for that communication to be successful. Where the WSU administration

" holds out a hand, there must be some willingness to accept that effort - the administration
must be allowed to try to “do the right thing" in order to have any chaace to succeed.

As noted elsewhere in this report, the students and the administration have been using
different means of communicating, and missing each other, To be successful,
commumnication mmust be a mutual process, and disaffected parties need to be willing to listen
and to be heard. (The University's Department of Communication could probably assist im
developing a communications strategy that would meet the needs of the mrgeted groups.)

8. Accountability to the Diversity Strategic Plan

WSU has adopted a Diversity Strategic Plan which addresses issues of recruitment and
retention of facuity, staff and students. The administration bas a responsibility to ensure that
the strategic plan is implemented ir all areas of the University and assess its effectiveness by
using benchmarks and targets to show measurable progress in the aress outlined in the
strategic plan. Targets could mclude putting money and resources towards support system
for students, implementing the strategic plan and mising money for minority scholarships.
Accountability should also include holding deans and department chairs accountable for
attaining benchmarks. As noted elsewhere i this report, all members of the Executive
Cabiret have respousibilities for the critical mission of diversity.

9. Application of FERPA

The University should create a plan on how FERPA should be applied in cases of
harassment and discrimination. FERPA is discussed in more detail elsewhere in this report.
There peeds to be a balasce between student privacy and public safety. The widely-
disseminated "History" of accounts of unaddressed bigotry on campus should be compared
against actual records of the Student Condnct Department and, with the assistance of the
Attorney General, accounts of whether incidents were investigated, whether suspects were
apprehended, and other information regarding the resolution of these incidents should be as
widely shared. ’
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I. Communication

1. Campus Dialog Should Occur on Separateness Versus Integrafion/Assimilation
Solutiens and Approaches.

The MSS system as currently set up encourages ethmic and racial separateness as a
vehicle for support, delivery of services, and creation of a safe place for racial and ethnic
minority students. But that very scparateness can help create the atmosphere of
hypersensitivity discussed elsewhere in this repart. For students and faculty of color to have
the influence throughout the University that they desire, they must of necessity integrate
themselves into the University’s power structure. Integration is often considered on a par
with inclusion. It is the bringing of people of different racial or ethmic groups into
unrestricted and equal association. In U.S. history, it has been the goal of the civil nghts
movement to break down the barriers of discrimination and segregation separating African-
Americans and other traditionally discriminated-against groups from the rest of American
society. Higher edncation integration has been a ballmark of the civil nghts movement, with
U.S. Supreme Court victories won well before Brown v. Board of Education.

The faculty, administrators, and students of color whom the Task Force interviewed want
barriers to opportunity and power removed. At the same time, anather stream of intellectual
and action-oriented thought has seen the vitality of maintaining separateness for purposes of
cultural self-identification, esteem, and enrichment. We do not know the answer to such a

fundamental question; nor would we recommend one right mswer. Buf we do call the’
attention of all parties to this question, and believe it should be discussed gpenly and in good
Jaith.

2. Inter-departmental Communication

The Task Force observed that communications and interaction between the Office of
Student Affairs and the Office of Equity and Diversity could be improved, as could
communication and interaction between the Center for Human Rights, Ombudsman Office,
Student Conduct Office, and Multicultural Student Services.

3.  Active Participation and Involvement in the Mulficultural Community

The Task Force observed that some multicultural smudents feel "marginalized," which
expression was repeated in a number of contexts. The meaning of this characterization
eppears to be the perception that the University is also not involving stidents in participating
and providing valuable feedback on student matters. Unfortunately, m the heated rhetoric
surrounding the core incident at the University, this term may have suffered inappropriate
use. Marginelization usually refers in general to the overt or subvert acts and trends within
societies whereby those perceived as lacking fumction or desirable fraits are killed or
otherwise excluded from existing systerns of social and economic protection, thereby limiting
their means for survival. In the instant case, the students of color may mean “moved to the
edges,” “distegarded,” and “disrespected.” There is a danger that the sometimes-desired
separateness. of students of color can bring about re-marginalization, which would be desired
by no one. The term “‘marginalization™ has beea so ill-used in America today that it has even
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been appropriated by affirmative action opponents to describe the alleged plight of European-
Americans and reverse discrimination, A major theme of this report is the need for all
parties, especially the students and faculty of color, to be cantions with language.

The Upiversity shauld encourage and actively seek participation and feedback from
students reparding student issues and policy. For this to be effeciive and meaningful,
students must be prepared to engage in such a dialogue in good faith, and to listen to others
equally as much as they demand to be heard themselves. There is a further paradox that
should be honestly ‘faced. The existence of the Multicnltural Stndent Services- program
presents a potential for self-marginalization. It answers the needs of students from more
‘diverse communities to have personalized support as they operate in a mostly-mainstream
wstitution, The physical segregation of the MSS facility, split into different ethnic and other
groups within itself, inhibits integration and can exacerbate an emotional sense of
"otherness." The Office of Equity and Diversity should examipe, with the sindent body and
with community organizations, possibilities for exploring projects and issues of common
‘concern for the full campus, so that divessity issues are not only framed in an "us-them”
paradigm taking place only within the confines of the campus.

4. Partpership Programs between Student A ffairs and Multicultural Student Services

The Office of Student Affairs and the Multicultural Student Services should consider
establishing a jomt parmership in admissions, (such as Alive! and Week of Welcome
programs) and student services” (café®r?services, educational programming, academic
counseling, student leadership etc.). To facilitate this partuership, funding for student
positions and full time equivalent persomnel slots (FTEs) could be allocated and shared by
both the Office of Smdent Affairs and the Office of Equity and Diversity to fund positions
which are mutnally beneficial for both offices. Another example of where positions could be
shared between two offices is in recruitment of minority smdents. Recruiters who work in
the Office of Admissions could be responsibie for recruiting minority students and work
closely with the recruitment effors of the Multicultura] Student Services. Community
organizations and their resources should be called in as partners and resources in maximizing
effective hiring of diversity recruiters and implementation of their goals. This approach
would hopefully help alleviate some of the AAP] community’s concerns surrounding the
core incident and its ramifications. '

5. Representative Participation on Diversity Committees

There should be more student involvement and senior leadership participation on the
committee, to increase confidence in the work of the committess. Committees include the
Commission of the Status of Minonities, etc. Also, more senior faculty and admm:strators
should be appointed to these comumittees to assist in institutional changes. o

6. Foster Relationships and Understanding among Students

Students and staff need to make their own statements and actions coberent, rational, and
fair. Some of the groups and individuals have operated with hyperbolic rhetoric, posturing,
and the rapid-fire statement of irrational and extremist demands, with no regard for issues of
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basic faimess, Failure to immediately comply with these demands has led to immediate and
exireme condemnation and widespread, dramatic declarations of oppression and injustice.
Even some of the administration's attempts to comply with urgently-stated demands have met
with the same result. If the activist students and their mentors were accused of bad behavior,
they would expect the opportumity to defend themselves and to have a consequence ratiopally
related to their level of culpability, The same standard should apply to anyone. Unreasoning
insistence on special status has the potential to denigrate respect and concem for legitimate
issues of racial injustice, or to create skepticism toward people articulating such concems.

7. Update Posters and Materials on Hate Bias

The posters and materials on hate/bias and discrimination should be updated with new
contact nformation and procedures regarding reporting 2 discrznination and harassment
incident. Materials should be distributed to all student” services departments, student
organizations, and academic departments. In the past, the materials have been confusing to
students. WSU should focus on developing clear and specific policy and guidelines on how
to it bandles discrimination and harassment.

v, o

Curricular Issues

1. Review the General Education Diversity Requirement [D).

Review the General Education Diversity [D] requirement and its effectiveness m its
intent to address issues of diversity. Review all courses that have been designated to fulfill
that requirement.

2. Scholarship v. Activism in the Comparative Ethmic Studies Department: Role Conflict

Currently, several faculty in the CES Department view their role as a mixture of
scholarship and activism. The Chief Academic Officer of the University sees all faculty as
having the role of scholarship and academic excellence. The University stakes its reputation
on its academics and pot its activism. An activist role, therefore, can put practicing faculty
into conflict with the goals of the University. Members of the Task Force do not claim to be
experts in the issue of activism in  cultural studies departments in American universities.
Under ideal circumstances, the CES Department would play & key roie in evaluating the
efficacy of the Diversity Courses and in proposed new and revised ones. It would use the
scholarship of its members to inform the open discussions we propose for the University and
to warn the parties away from over-heated and mal-used rhetoric. To help achieve a high-
functioning CES Department, we recommend that a board of visitors be appointed by the
President to obtain the best thinidng from the most successful cultural and ethnic studies
departments in universities around the country.

2. Utilization of Existing Academic Resources

Existing University resources should serve the identified needs. For example, the
Department of Communications could contribute to enhanced interpersonal and inter-group
communication. The pew PhD program being implemented, in Intercuttural
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Communications, in this Department, could also be used to help address issues under
discussion.

X. Ownership
1. More Involvement by Deans in creating and monitoring Diversity Action Plans (noted
above)

2.  Facnlty Involvement on Diversity Initiatives (noted above)
3. Faculty Senate Address Quality and Numerosity Issues Surrounding Diversity Courses.

The Provost should consider charging the cirriculum review group to review the current
designation of diversity courses. [Each college and depariment should review the
University’'s Strategic Plan for Diversity and mcorporate those areas of focus into its own
specific diversity action plan. The Provost might consider offering incentives to departments
which develop courses that are closer to reflecting current issues which affect students of
color. There is also an ideal opportunity for the Ombudsperson and Faculty Chair (who will
be the same person) to focus on these issues during the 2005-2006 academic year.

L. Remembering and Sustaining Best Practices

In regard to issues pertaming fo diversity, WSU is a campus that bas historically been
perceived as extremely white, middle-class, and not easily integrated. A pumber of mitiatives
have attempted to address that reputation and reality over the University's history; some
acknowledged - being more successful than others. As with many buman endeavors, the
individuals invoived in executing the particular programs are often the vital ingredient to their
success or lack of success. Some of the individuals involved with these programs over time,
such as Ms. Felicia Gaskins in the Office of the Vice President for Equity and Diversity, are still
present and available to help the institution promote the most successful approaches. The hurnan
resources existing on the campus should be copsulted and given a significant amount of input in
composing, retaining, and reswrecting successful initiatives.

1. Hate, Bias and Discrimination Report

This ongoing report on campus climate and relations recommended for the Center for
Human Rights should contain all incidents of hate, bias, and discrimination based on race,
nationality, gender, sexne! orientation, disabilities, etc. The information should contain a
brief summary of facts, investipation, findings, and remedies. Puorsuant to FERPA, this
document should be maintamed and monitored by the Center for Human Rights and
reviewed periodicaily by the administration and the Board of Regents. This report should be
made public,

2. Preserving Institafional Memory

To address the loss of institufional memory due to students regularly leaving, the
President should appoint an advisory board with former students that would meet
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periodically with the Vice President for Equity and Diversity to refresh the University's
memory of the student experience, what has worked i the past and what has.not worked.

VIIL TASK FORCE DOES NOT RECOMMEND

A. Zero Tolerance Policy

There is misunderstanding about what a zero tolerance policy is. Most of the- people
interviewed by the iask force were not able to define it - even those demanding it be
implemented.  Zero tolerance polices have firm and defined pumishments for infractions,
sometimes even minor ones, without comnsideration of the totality of the circomstances,
extenuating circumstances, previous infractions, degree of harm, etc. Many zero tolerance
policies apply harsh penalties to relatively minor student conduct. For example, under zero-
tolerance and other exclusionary policies, when coliege anthorities perceive a child to be
violating & school rule or law, they remove him or her from college by suspension or € ion,
In essence, these policies allow for no margin of error — even the most minor student infraction
is subject to immediate disciplinary action. Research has found that zero tolerance policies have
been disproportionately applied to youth of color, especially African-American youth. A
national report, referring to zero tolerance policies as a form of “"racial profiling in schoals,"
pointed out that in 1998, African-Americans students comprised 17.1 percent of the student
population nationally, but 32.7 perceat of those suspended. Other critics have referred to zero
tolerance policies as resulting from an attitude of "hyper-vigilance.” (Ziming, F.E. (2001).
American youth violence. New York, NY: Oxford University Press; Johnson, T., Boyden, J.E.,
apd Pittz, W.). (2001). Recial profiling and punishment in U.S. public schools: How zero
tolerance policies and high stakes testing subvert academic excellence and racial egquity.
Oakland, CA: Applied Research Center, 16.)

B. Hate Speech Policy

Caution is advised. Free speech issues are incvitably implicated as a cormunity attempts to
control speech, even speech as noxious as hate speech. The fact of this controversy should be
faced, and provides a potential subject for discussion in nop-crisis study or discussion circles.
This is an educational opportunity for the campus cormmunity to explore, so that the community
is better informed with the fundamental rights of people in the United States in this regard, and
the historical consequences of efforts to contro] speech, in and outside campus settings. {See
further related materials in the resources section.)}

IX. FOLLOW-UP AND COMMIT RESOURCES

1. Follow-np by Administration. The admmmtrmon should follow up and commit
resources to fulfill the recommendations.

2. Financial Commitment. Commitment of financial resources to fulfill the

recommendations.

Human Rights Commission Task Force Report 46
Race and Ethnic Relations at WSU -

618



3. Dissemination. Dlssemmahon of this report to the university community and interested

partiés

4. Accountability. Accountability/Goal Setting/Assign Tasks Based on Recommendations.

5. Monitoring. Monitor, Measure and Evaluate Progress/Report Out on Progress/Make
Course Corrections as Necessary to Achieve Goals.

6. Further Research.

7. Impact of budget cuts. Impact of past budget cuts on éqnity and diversity efforts. Is
there a “scarcity mentality” that bas led to such issues not being considered a core
function of the University.

8. Commitment of the Task Foree to Remain Involved and Monitor

The Task Force is committed to stay involved with the process and the pm*m.-s at their reguest,
and to monitor implementation of the recommendations.

X CONCLUDING STATEMENT

The University is-in a paradoxical situation, in that despite near-unanimity in core values and
goals regarding divexsity, there is also a near-universal subjective experieace surrounding the
core incident of disappointment, betrayal, and distrust. Students of color and administrators bave
come to an important fork in the road, where legitimacy of needs should not be confused with
recriminations. The Task Force is not in any way recommending that the past be put behind
everyone and forgotten; rather, we are encouraging the parties to ask themselves what taking the
proper path would look like, and to examine what could be achieved if the parties came topgether
to join forces for a common goal.

XI. RESOURCES

Appendix 1:
Appendix 2:
Appendix 3:
Appendix 4:
Appendix 5:
Appendix 6:
Appendix 7:
Appendix &:
Appendix 9:
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Written Statement by Ms. A ............ 50
Statement by President Rawlins....... TP, 3 |
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Statement by accused students Mr. Dand Mr. E ... 53
List of allegedly unaddressed racial incidents ..... 54
Portions of Conduct Board Manuat e 62
Sanctions and Incident Summaeries from Conduct Dffice.connnuaiinsnn 70
WSU Compilation of Diversity Accomplishments. s A
Human Rights Comunission Task Force Report 47
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STATE GF WASHINGTON

HUMAN RIGHTS COMAMISSION

T depth Capil Way, Suite 402 ¢ PO Sou 425 - Ohvmpia, Wusiungion THETG. 2250
L350 TE AT R05. 3TL 3237 « 1 Q) L Ind: TRE-2T82
hilp. wwie . wdgin Thry

Prehmmary Status Report of Human nghts Comumission Task Force - WSU

Iu the early sprmg mﬁ éﬁxp%yecs mambers and mfﬁhams of the State Human = -
Rights Commission (HRC) became aware of a controversial situafion at the Pullman Campus of
‘Washington State University (WSU), surrounding a series of incidents of apparent racial
harassment. Afier the incident was bandled internalty by WSU administrators, many stdents,
faculty, and community members remained dissatisfied with the result, believing that justice had
not been served. The broader civil rights cormmunity, including private groups, individuals, end
government entities, expressed urgent concern and a desire to help address the situation.

HRC Executive Director Marc Brenman contacted Vice President for Equity and
Diversity Dr. Mike Tate, offering assistance in addressing the situation as a neutral, objective
government ¢ivil rights agency. While the primary mandate of the HRC is to address specific
allegations of violations of the state law against discrimination (RCW 49.60), the Executive
Director proposed that the HRC might be able to play a role pursuant to its ability to further
murtual goals with public and private agencies and individuals toward eliminating discrimination.
1t is in this cooperative, outreach capacity, rather than its investigatory, enforcement capacity,
that the HRC is addressing the situation.

Accordingly, WSU invited the HRC to lead a task force to take a fresh look at the
situation and make recommendations. On behalf of the HRC, Mr. Brenman formed a task force,
including HRC Chair Reiko Callner, Thi Huynh, Commissioner on the State Commission on
Asian and Pacific American Affairs (CAPAA), advisory members, and Mr. Brenman, as
coordinator.

The task force has proceeded in close contact with the Office of the Governor and with
CAPAA, which exists under the Office of the Governor. Before meking formal
recommendations, the task force will also solicit input from various community-based
orgamzations,

Ms. Caliner, Mr. Huynh, and Mr. Brenman, visited the WSU campus on May 1% and 2™,
in an accelerated outreach schedule, Efforts were made to respond to the frustration expressed
within the WSU community. The task force worked from early moming into the night to
interview as many key pzople as possible - over 30 - in the WSU community who were affected
by the controversy. Among those interviewed inchnded the principal stadents involved in the
underlying incidents, faculty, student leaders in 2 variety of organizations, staff, and
administrators.
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Those mmterviewed were qusshon:d as fo their v:cws of the immediate s;tuatmn and with
respect to larger aspects ity %LWS& In the course of gatherimg
information, all participants Were cooperative and rea vided the task force with relevant®
documents and materials when requested.

. The mformation gathersd has led to a more complets understanding of the dynamics
leading to the current sense of crisis. The task force observed many commonly-voiced ereas of
" concern, including a lack of fransparency, trust in the system, and clear articntation of goals.
There is great potential for relationship building and improvement in areas of miscopception and
communication-barriers that inhibit a more fully integrated campus experience. The task force is
committed to elaborating on these issues and will be developing recommendations and referrals
for resources in time for the upcoming Board of Regents meeting in June.

‘While frustration, anger, and a sense of misunderstanding have been voiced, the task
force outreach team gamed the impression from this early, intense immersion that overall, this is
a university commmunity dedicated to the best possible potential of each of its constituents.
Though communication lapses, misperceptions and historical issues have created mistrust, and
people have experienced pain m the process, it is evident to the outreach members of the task
force that the WSU constituents share a strong desire for justice and for fair treatment. They are
optimistic that change for the better is possible, and under the right conditions, are willing to
work together fo facilitate that change. The task force is hopeful that, thanks to the good will of
all the parfies, solutions can be found to mend relationships and rebuild trust. Many individuvals
and groups perceiving themselves deeply at odds with each other actually share common
sentiments. It is therefore important to have channels of communication available in which these
groups may cffectively express these common concerns.

The task force is dedicated to remaining involved with the WSU community in this
endeavor. We intend fo deliver a full report on our observations from the early outreach
experience, including a description of some of the broader themes contributing to what has lead
to some failures in the present situation.

We shall also deliver a thoughtful set of recommendations for implementation to the
varicus players in the WSU community beyond the administration, including various
commissions, departments, and student organizations. Among the resources made available will
be community organizations, sister educational organizations, individuals, snd written/net
materials. We will strtve to provide the tools and recommendations in this ongoing process of
genuine inclusion and respect for all aspects of the WSU family.

‘We appland the community’s readiness to acknowledge the need for assistance and
openness to change where change is plainly peeded. Those encountered have manifested a
readiness to shift their energy from disappointment and recrimination to a renewed sense of
community and dedication, which reflects.great potential moral courage and magpanimity. The
task force appreciates the kindness and cooperation of all.
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Tesfimony of incidents

Firstday: (1* semester sometime)

was standing in front of me while I was at the front desk, sithing, and talking
to him about a topic of some sort. ] was working at the time and I don't remember what
the time was. A group of white male guys, who looked like fraternity brothers, walked by
and made some animal noises, danced around a little bit, and made seme "minstrel” type
movements at me. I felt like an animal in the zoo and that the guys were mimicling me as
if I was a monkey doing something odd or funny.

Second day (First of second semester) g ) .

1 was sitting at the front desk and the group of white guys walis by againand =~
starts pounding against the window fo get my attention. They keep making noises to get
my attention. One of them is laughing. The others are just standing and the one gy who
is trying to get my attention; points to his eyes and makes a motion to indicate that [ have
“chinky eyes". I shake my bead, trying to ignore it...They laugh and walk off...making
noises as they keep walking down the hallway.

Third day (2™ day of second semester)

The third time, the same guys walk in the same direction as the time before. The
taller one of the group pounds the window next to my window to get my attention. I
ignore them. The guy says, "Just Iook at me real quick please?” "Please look at me", . ,
or something to this extent. So [ finally look at him end he motions to his eyes to imply
"I"..motions the beart sign, and points at me... His friends laugh agam and they walk
away. They make more noises as they go down the hallway.

Fourth day (3" day of second semester)

This time the same group of guys walks by again IN THE SAME DIRECTION.
Ope of the guys says, "Hey it's that girl again". The taller puy tries to get my attention
but this time I don't give it to him and they all start making noises at me and laugh. They
all walk on while STILL MAKING NOISES.

Fifth day (4% day of the semester)

is working while I'm working ead while we're just both at the computers,
the group walks by again but this time m the opposite direction. The shorter one this time,
stops and makes weird screeching/animal type noises at me while waving his hands
wildly to get my attention. Since 1 dida't give him my full attention the first time, he
continues to make noises and comes to the window next to me and starts to wave his
bands and make more noises at me. The rest of the guys are laughing and walking while
the shortest guy keeps moving alongside the window and sees me tum to talk to
I1ell to look at the window and be sees her looking and he stops and waves.

6™ Day when building employees and my friends, about 15 of them are waiting around to
see if the puys come again... A group of white guys walk by but the short one isn’t with
them or at Jeast I'm guessing cuz I don't really recognize the other guys. They look into
the center and keep walking quietly.
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Alleged
Violation

(Tess formal hearing process)

Conducted by a University Conduct Officer

+ Written notification sent to accused student

+ Hearing (usually one-on-one w/Hearing

Officer)
Deliberation

Sanction (if appropriate)

‘Written notification of decision from the
Office of Student Affairs sent to accused
student/group within 10 days.

— Notification to A:
ppear ._....._......b
(Generally letter format)

Washington State University
Student Conduct Process

-+

- * * ¥

Pre-Iearing/Investigative Meetings
w/University Conduct Officer

Educate student/group on the University Conduct
Process

Interview Accused Student,

Obtain written statements from accused, witnesses

Determine appropriate hearing body

Provide 7 day written hearing notice

Preliminary
Investigation
Conducted
(interviews w/
complainants,
wiinesses,
reporung parties,
ete.)

| Hearing

i} days notice)

+ Deliberation

| University Conduct Board

4 2 Faculty Members, 2 Students, Hearing Board
§ Chair, University Conduct Officer

§ Written notification sent to accused student (10 |

1 + Hearing (usually includes witnesses, is
tape recorded, very formal proceeding)

| + Sanction (if appropriate)

<«

_‘L

+ Written notice of decision sent to the
student within 1€ days of bearing - from
the Hearing Board Chair.

Appeals

Must be filed IN WRITING by the student or group within 21 days of receipt of decision letter

CASE IS CLOSED when all SANCTIONS are complete.
Any uncompleted sanctions can result in a hold on registration, hold on

transcripts or hold on readmission.

=
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The following is a statement from [Mr. D) and [Mx. E]

regarding the harassment issues that have been in the news over the
past couple of weeks. It is a personal statement from the tuwo
student-athletes and is not a statement from the Washington State

Dniversity Athletics Department nor is it a statement from University
Admimistration.

The purpose of this statement is to give the public an opportunity to
hear the truth as justified by the University Police Department and the
Student Conduct Board.

We are pleased that both the investigation by the WSU Police Department
and the review by the University's Student Conduct Board have

excnerated us from guilt in the events that led te us being accused of
harassment . ' )

We feel it is also important teo note that any interaction we had with
members of the Multicultural Center was inteanded to be friendly with a
group of people we passed by regularly and, as found by the University
Student Conduct Board, did not warrant a harassment charge.

At no time did we make gestures, comments or noises directed at anyone
that were racially motivated. We have a racially diverse team and
grovp of friends, both back home and in Pullman.

We are uvpset by the accusations of racism, the damage to our
reputations and the hirtful way our names and pictures have been
associated with these events. We recognize a student in the
Multicultural Center was offended and for that we are apologetic.
However, again we maintain our actions were not racially offemnsive or
harassing in nature and we were only attempting to be friendly with a
group of people.

We are hopeful that this issue can become a page of the past and that
we gan concentrate on being student-athletes at Washington State
University.

[Mr. D] and {Mx. E]
3-2-D5
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We, the students of Washington State University, recognize the history of racism, sexism,
and homophobia on our campus. We see the recent Multicultural Stndent Services
harassment incidents as yet another crime that is symptomatic of an oppressive campus
climate. These crirnes have gone on unchallenged by the university; fostering hate and
discrimination amongst the stadents,

Here is a short history of WSU according 1o its margiralized students:

Early 1990s: East Indian woman commits suicide because of racial harassment on

campus

1994: Column in Evergreen spurs on racial stereotypes of Native Americans (Tuesday,
January 25, 1994 Neal MacDonald: The man and the Letters. Subbeadline: Native

American Tuition Break guilt-driven.) ik g o
1994: March to French Ad by the people of color community to Voee#see on low®
mrobess of faculty of color '
1995: Sorority canght objectifying Native American culture as part of their initiation

process

1995: Two African American males beaten by a fratemity

1996: 18 African American faculty leave WSU, now called the Black Exodus

1997; Hate letters posted on & Jewish faculty’s door and the Chicansa/o/Latins/o center
Wilson hall

1998: Racial slurs against African Americans found written on walls in Rogers Hall
1998: Racial slurs against African Americans found written on walls in the Veterinary
building,

1999: A gay freshman living in Stephenson Hall is severely barassed and forced move
out of his dorm because of repeated threats to his safety.

1999: An Asian Americae is beaten on campus while cailed numerous racial sturs

1999: Students organize the Brown Fiu and demonstrate in front of the President’s home
2000; Anti-Gay leaflets posted around campus during summer semester

2000: Fall semester; An African American stdent severely beaten {teeth kicked out) on
Greek row

2000: Students protest beating and overall campus climate and administration calls for a
committec on campus climate to decide what to do.

2600: An anonymous caller left a message at the GLBTA. center, noting that he had,
“found a faggot™ on his doorstep and that someone shoutd come and get the “faggot” so
he didn’t have to “hang his ass from a tree.”

2001: The week following the 9-11 ettacks in New York and Washington DC several
Middle Eastern students were harassed. One male smdent with a cast on his foot almost
beaten by a two white students yelling racial shurs, student yells for heip and a friend
intervenes, Campus climate is dangerous for Middle Eastern students, prompting several
to leave WSU.

2001: Fall semester: Diversity Kick-off- the resolution that came out of the committee on
campus climate is held at the Beasley Coliseum; inchuded the signing of a “diversity
pledge" and free hot dogs.

2001: In response to empty rhetoric, concemned students hold a silent demonstration at the
Diversity Kickoff, holding picket signs and wearing white t-ghirts with the word “token”

"
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written on them. The students pass out a flyer with information about why the
demonstration that was to be published in the Daily Evergreen but was not published
until two days later.
2002: Spring Semester, “WSU = fag lovers™ spray painted on Glen Terrell mnli No . .-
suspects named or apprehended. '
2002; Spring semester: “N***¥%% o0 home” is carved into an African American student’s
door in Orton Hall.
2002: Flyering campaign immediately orpanized against rash of hate crimes, with flyers
like “Fags bash Back.” Students, faculty, and staff jom in the activity receiving
permission to hang flyers in several buildings around campus.
2802: While hanging signs in Todd Hall, two students were confronted by two suited

= *—=hite males, asking if they had permission to-hang signs, quoted saying, “I've been

" following your peqple and tearing these down. Thisisn't about homc»phobw, it's about” Ga, e

“bmldmg procedures.” Smaste
2002: An ROTC student ripped down “Fags bash Back” flyers hung at the Avery~
Building while in sight of two people participating in the fiyering campaign. ROTC
student was reported to have said, “Fuck them,” while in the act of tearing down the sign.
2002: A facolty member, up with ROTC student tearing down signs to ask why he
had done it. The stadént wa€ anpry it being Yuestioned and filed a formal assault charge
because the faculty member touched his slesve.

2002: The same ROTC student was verbally reprimanded for inappropriate conduct
within ROTC for the same incident. ROTC admitted that the student was known to be, “a
bit of a hot head”

2002: Spring Semester; in response to the flyering campaign, a group identifying
themselves as the, “Center for a Disease Free America and the White Students Union™
bung sigus that read, “Fags don’t bash back when they’re dead.” The signs were reported
to 2 bias hothne by concerned students, but with no suspects were named or apprehended.
2002: Spring Semester: Rawlins administration holds a student forum to discuss mition
hikes and concerned students and staff attend in order to discuss recent hate crimes.
When asked about the campus climate, Rawiins stated that he...(page cut-off)... members
suggested ideas that her class had come up with to help deal with the problems the
community was facing, she was told, “shame on you!” for not knowing what the
administration was doing about the situation, referring to the cam:luswﬂ that the
committee on campus climate had come up with.

2002: Summer semester; a pew round of “Center for a Discase Free America and the
White Students Union” signs went up, these signs read, “People wearing rainbows make
great targets.” Agaixn, nothing happened.

2002: Fall semester; “T LOVE DICKS" and “FAGS” spray-pamted a newly renovated
Sigme-Nu Fraternity House

2002: Fall Semester; a few weeks into the school year, African American student groups
and WSU's multicultural community held a dance at 2 local club called the Attic in
downtown Pullman. Police were called in to deal with a fight at the club as the
conflicting people were brought downstairs to the lobby and WSU faculty of color were
attempting to mediate and control the conflict, police came in and pepper-sprayed the
conflicting parties and the faculty and the pepper spray permeated the entixe club.
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2002: Fall semester; over 300 WSU students affected by the pepper spray claim that
police used excessive force to bandle the incident, many innocent victims came to a
forum organized by the YWCA with the WSU administration, the city Mayor-and the city
Police Chief. A few of the victims had hospital bills that they couldn’t pay for.

2002: Fall semester; Trouble over in Greek vow as a fratemity invites a sororty and their
freshman pledges over for a “party.” Several of the sorority members start feeling queasy
and go to the Pullman Memorial Hospital to find out what’s wrong. Blood tests reveal
that there’s rophenal or date rape drugs in their system. It appeared that the fraternity -
members had spiked the punch as they report that the fraternity members did not drink
from the punch bowl. One sorority member did not drink from the punch bowl. One

'sorority member who did not make it to the hospital was reportedly raped by a member
_ host fraternity. The WSU administration blocks efforts to publish the story in the Daily

Evergreen. The Fratzmi%s na_;_l_pnaj chapter gives the WSU chapter the boot, nothing is
done by the WSU a on o reprimand or make example of the incident.
2002: Fall semester; Students, faculty, and staff join together to demonstrate against the
second annual Diversity Celebration, The demonstration involves a silent protest with
armbands, a street theatre component, media liaisons, a public reading of student
demands inside the Celebration and an orchestrated walk out at the begioning of
Presidept V., Lane Rawlins address. The demonstration was well organized and it was the
last annual diversity celebration.
2003: Summer semester; Multicultural Student Services is moved from the Office of
Human Relations and Diversity to Student affairs with no input from students.
Counselors and shldmts, afier repeated meetings with the vice-provost for student affairs;”
demanded to be notified and consulted before another such move were to take place.
During this move, the multicnitural recruiter positions were moved out of MSS and into
the admissions office in efforts to “streamline” the admissions office. At this time, only
the Asian American and Pacific Islander recruiter position is filled. The African
American recruiter had not been filled for a year, and the Native Americean and
Chicana/o/Latina/o positions had not been occupied since the end of the 2002 Fall
semester.
2003 Fall semester; eggs are thrown by a Greek row fratemity at African American

ents during the Coalition for Women Stdent’s Take Back the Night march, some
nearly missing small children.
2003: Fall semester; a young Adrican American woman has a noose hung above her door
as a “joke” by her white dorm-mates.
2004: Spring semester: The last of the multicultural recruiters’ contract expires and it
takes & year for two out of the four positions to be filled- (as of now, there has been no
African American recruiter for WSU for over two years and no Asian American and
Pacific Islander recruiter for over a year,)

2004: Fall semester; President Rawlins creates the Office of Equity and Diversity (OED)

and appoints Dr. Michael Tate as the vice-provost- within one month MSS, the WRC,
CHR, and many other “diverse” offices are take over by the OED. There is no input from
the staff or students.

2004: Fall semester; concerned students meet with Tate to discuss the role of the OED
with students of color and the vice-provost uses consistent comparisons about the mter-
worlangs of the Unjversity and those of Boeing.

-t
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2004-2005: Asian American women are harassed with racial comments, animal noises,
dancing, and lewd gestures m front of the doors to the multicultural center and the
administration refuses to release names or any other mformation to those who were
terrorized.

As students, we want the best for the WSU community, for oursetves, for the future, and
for those who came before us. All the things that have been demanded in the past are still
being asked for becanse oppression is still 2 problem. The ways in which the university
deals/does not deal with instances of racism, sexism, and homophobia-is not, and has
never been, sufficient The following is a list of demands that must be msutmed
immediately in order to address this oppressive campus climate.

s Expulsion of the Victimizers as a Change in Policy -

A Zero-Tolerance policy towards acts of discrimination and harassment must be
implemented and effective immediately. This policy must be based on the defmition
of violence outlined in the Council on Campus Chimate Plan of Action (2001).
According to this Zero-Tolerance palicy, the perpetrators in the MSS harassment
incidences must be expelled immediately. In the interest of justice, these perpetrators
must be identified and confronted by those who were terrorized.

The 2001 President’s Committee on Campus Climate defines violence as “words and
actions that hurt people, misuse of power and control or doing physical, sexual or
psychological harm to others. Violence is a leamned behavior.” A zero-tolerance
policy will state that conduct violators must have right to & public trial in which the
student conduct board acts as a jury. In this “trial” 2 defense and a prosecufion team
must be available to represent the reporting patties and the accused. If a smdent is
found guilty of harassment, discrimination, and/or hate and bias acts on the basis of
race, sex, color, creed, sexuality, or natiopal origin they will automatically be
expelled from the university.

¥ the terrorists in the MSS harassment incidences of Spring 2003 are sanctioned with
anything less than expuision, the university would be cormmitting a gross injustice by
compromising the safety of the multicultural community as well as the perpetrators.

For a campus that presents itself as, “world-class, face-to-face,” we currently have no
policies that address the specifics of discrimination and harassment without the act of
physical violence. Why must marginalized smdents wait until they are physically
assaulted for the university to property sanction those who violently display lewd and
hateful student conduct? The perpetrators said that they meant their actions to be
“jokes,” and they, “didn’t mean for it to be racial,” However, saying “Asians take all"
the good jobs,” is, in fact, racial. In 1983 Vincent Chin was beaten to death by a white
man named Ronald Ebens whe said that he was tired of “Asians taking 2ll the jobs.”
Slanting ones eyes while staring into Astan American faces hes everything to do with
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race and can be histonically traced to late-1800s minstrelsy shows and images of
Asian Americans in popular culture.

The terrorists chose the Mulficultural Student Center as their primary target for
harassment for a reason. The harassment and psychological violence inflicted upon
front desk workers was built on a set of assumptions fostered by 2 hostile and
oppressive university campus climate. First, the fact that the perpetrators chose to
harass individuals in front of the multicuttural student center suggests a feeling of -
resentment towards students of color by these individuals. Secondly, these terrorists
consistently harassed Asian American women based on the racist assumptions of
passivity among Asian American women, and also the assuraption that they would
not be caught. Each time those white males came back they terrorized Asian
Ammerican women at the front desk thinking that the women would never report, and
the fact that they came back that many times suggests that they did not fear sanction.
Finally, the fact that this incident was not reported until at least three months of
harassment shows that stadents of color at WSU are desensitized to overt racism. We
live in a place where racial slurs, bigotry, and more subtle forms of racism are

Asian women at Washington State University are no longer safe. The news has shown
pictures of one woman who has reported the incidents. The Evergreen has repeatedly
published the name of the same one woman who has reported the violence. She is not
allowed to know the names of those individuals reported to the student conduct board,
but they now know her, Now all students, with similar feelings about students of
color and Asian Americans in particular can make her a target for their feelings of
hatred. This is particularly apparent in the fact that a group of white males, who are
not the ones that have been reported, came by MSS last week to intimidate this
woman. Because we live in 2 society where the dominant rhetoric poses that all
Asians “are the same/ look alike,” the entire community is at risk of backlash for the
reporting of the terror. And, becanse there is no zero-tolerance policy in place, the
perpetrators will still have full access to the university, to their accusers, and to other
Asian American Women at WSU.

The Student Conduct Board representative official, Elaine Voss, stated that m
instances such as these, students receive sanctions such as community service. If the
individuals were caught harassing students once then sorme form of comnmmity
service would be in order. If they were caught a second time education would
definitely be needed, but these so-called “non-racial” “jokes” were repeated twice a
week, every week, for a semester and a half. That is aimost six months; averaging out
to 34 separate incidences of harassment (and that is just those incidences in front of
MSS). Surely these repeated offenses justify a harsher university sanction.

+ Guaranteed Autonomy and Funding

Each student center must have guaranteed autonomy now, during, and after the
potential CUB renovation project; never to lose the minimum square footage which

R
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they currently obtain. In order to foster diversity, marginalized peoples must bave a
safe space to gain effective role-models and leadership experiences. There must now
and aiways be & space for marginalized stndents, and specifically stdents of color

. and GLBT stedeats, at WSU. These students must have this safe space during the

CUB renovation.

In addition, the recruitment efforts for these centers must be guaranteed foll fumding
from the University. Any move or policy that would threaten this amtonomy must be
voted on by the major attendees of the student centers. Full funding will consistently

“ B Totce university's commitment to diversity. By increasing resources for student

run recruitment efforts the wniversity assists in diversifying the stadent body, while
simultaneously encouraging interested students 1o apply, and then stay, at WSU.

« Diversification of adorissions and upper-level administration

The positions of the mmulticuttural admissions specialists must be filled no later than
April 31, 2005 with no exceptions. In addition, the entire admissious staff, as well as
all of the vice-provosts and provosts, should consistently and actively recruit,
collaborate, and participate in student run recruitment efforts per the request of
student organizers. According to the raciso subcormnittee report (Council on Campus
Clirnate Plar of Action; Recommendations, Sol. 1), “Diversity-related programs and
events initiated and funded by students of color at WSU should receive support from
the central administration. Financial support from University funds should be
earmarked. .. Support from the administration as oppesed to ASWSU is a significant
show of commitment to valuable diversity related programuming as well 2s an
appreciation for the students mvolved.”

In 2002, the Office of State Superintendent of Public Instruction recognized WSU as
a model program for the recruitment and retention of students of color, Currently, in
2005, there have been no recruiters in the Astan American, Pacific Islander American
and African American communities for over a year and & half. That is 12 months, and
two years worth of potential WSU students of Asian, Pacific Islander, or African
American descent will not attend WSU. Currently, students who are interested i the

Fall 2005 semester are receiving letters of acceptance. They need to know what WSU
can offer students of color.

If the university has these positions filled by the end of April the new admissions
counselors will still have one month to start talldng to students about attending WSU.
They will have time this summer to train for the Fall admissions rush. But, more
importantly, these individuals will bave time to meet with students of color and to
familiarize themselves with the resources provided by other students at this
university, They will also have time to go to commumnity functions in their targeted
geographic areas in order to make contacts with high schiool seniors as soon as
possible. Finally, the admissions counselors will assist with alive! and other summer
programs for underprivileged youth. Facilitating introductions between current and
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new students increases the probability of retention by initiating personal qua.hty
contacts,

The current students must always be supported in their recruitment efforts. The

_admissions.staff.shoyldainays recruit gnd attend these conferences in order to foster
relationships with applicants as well as student leaders. This practice will also
familiarize 2l of the admissions staff with the services and progrems provided to
underrepresented students. It is important for the multicnhtoral recruiters to do ths,
but recruiters from other areas must also attend in case they are asked questions about
these services and/or programs. For example, if a white recruiter works in a mostly
white central Washington district it would not seem like participation in these
conferences would matter, but in that district there is probably at least one school that
is mostly Latino/a/Chicana/o. It would be important for the recruiter to talk to those
students about the CASHE conference in order to mcrease over-all enroliment of
undey-represented groups.

The provosts and vice-provosts must be required to attend a recruitment and/or
informational and/or empowerment conferences as well as one forum, workshop,
and/or speaker series per semester. This practice allows university officials.a certain
kind of diversity training that involves direct interaction with marginalized students
on campus. In addition, this practiced commitment to diversity will familiarize
administrators, first hand, about the. services, history, and issues particular to students
of color, and GLBT students in higher education.

s Diversity Proficiency Requirement

A restmicturing of the general education requirements must take place iromediately in
order to mstitute diversity proficiency amongst the student population. Another
Diversity requirement must be taken by the students in order to demnonstrate
proficiency in working with diverse populations. Diversity classes must also institute
& maximum cap of thirty students in each class,

Instituting another diversity requirement will ensure that students are proficient In#5%. = =

diversity-related issues and will assist in addressing the hostile campus climate which
we now bave. Diversity proficiency courses also serve as preventative training for
those who might aiso choose 1o lash out at marginalized groups through the use of

violence.
Thirty students or less is more conducive to an interacting leaming environment ia

the classroom, 2nd particularly when learning about diversity-related issues.

« The True Task for the Committes on Race and Ethnicity
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In 2001 the Council on Campus Climate assessed the difficult issues students deal
with at Washington State University and made recommendations for these issues in
their Plan of Action. Today, the ills of our campus remain the same and the strategies
for addressing them in this document remain relevant. Thus, the task for the
President’s Commission on Race apd Etimicity is not to re-assess or re-recommend,
but to oversee the implementation of this Plan of Action, and specifically those
relating to race and violence.

The President’s Commission on Race and Ethnicity should oversee implementations
of the Plan of Action to make sure the new stamtes are addressing the specific needs
of racialized communities. Similarly, the Commission on the Status of Women, and a
comrnission for the GLBTQ commmumity (which, has yet to be instimated), must
examine the sub-committee section documents of the Plan of Action related to their
communities and examine the ways in which they may or may not be helpful in
creating a hate-free campus climate.

This university is a land-grant instimution whose motto is “world-class, face-to-face.”
Oppressed communities of students are on fliers, websites, and promotional materials, in
feeble attempts for the university to show that it values diversity. But when hate and bias
incidences of discriminatign Qr harassment occur we are not protected. Students have
demanded protection over the yearssbutthay have never been taken seriouslyeTheir .- -
demands have been submitted over and over again and the only action that the university
has taken was to create committees, commissions, and councils. Even when these groups
create formal documents for action their plans are not implemented. What has to bappen
for the university to hear the voice of students? If Washington State University really
valued diversity it would implement these demands immediately.
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WIASHINGTON STATE

% ‘ @UNIVERSITY .  Offe for Gqual Opporunly

Investigation final Report
Complaint No. 201078
. Complainant: Anna E. Mitson
oo -

Coomplaint Summary

Om-December 14, 2010, Ms. Anna E. Mitson (Ms. Mitson, or the Complainant), an
ermployee at Washington State University (WSU) Tri-Cities, telephoned the Office for
Equal Opportunity (OEQ), and expressed her concern that M. jaime Contreras,
Darector (Mr. Contreras, or the Respondent), Student Affairs, WSU Tri-Cities, her direct
swpervisor, may have engaged iri conduct that violated-the WS5U Policy Prohibiting .
Discrimination and Sexual Harassment (the WSU Policy Prohibiting Discrimination and
Sexual. Hardssrment, or the Policy). Ms. Mitson did not file a complaint; however, based
om her concerns, OEO opened an investigation of the Respondent’s treatment of her.
Mes. Mitson's official title is Student Services Supervisor in Student Affairs; however, her
working title is Assistant Director.

ations
@ Ms. Mitson alleged the following specific acts:

%. On approxirmately five to six occasions, the Respondent referred to Ms. Mitson as |
“Tokyo Rose,”" in reference to her fapanese heritage, instead of using her name.

2. On more than one mﬁcasion, the Respondent referred to Ms. Mitson as “Gojira”,
in reference to her japanese heritage, instead of using her name. “Gojira” is the
Japanese name for the film monster known as “Godzilla” in the United States.

3. On one occasion, the Respondent referred to Ms. Mitson as a “Nip,"*in
reference to her Japanese heritage, instead of using her name.

4. On or about Decernber 2010, the Respondent told Ms. Mitson to enter another
employee’s office for a work-related conversation by saying, "Get your Chinese
ass in here”, notwithstanding that Ms. Mitson is of Japanese and not Chinese -

“"Todoyo Rose” was a U.S. dtizen of lapanese heritage who, during World War ll, made broadcasts for the Japanese

Covernment in English, which were intended o break the moraie of U.S. soldiers fighting Japanese forces. After the

war, she was prosecuted by the .S, Government for treason and war crimes.

! "Nip"” is an abbreviated form of the word Nipponese, meaning Japanese; however, it-was a derogatory term used in
oo the Ednited States during World War | to refer to |apanese persons.

PO Box 641022, Puliman, WA 98164-1022 .
509-335-8288 » Fax: 509-335-5483
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5. On at least one occasion, the Respondent referred to a WSU student of Chinese
origin as a “Stupid Chinaman.” “Chinaman” is a derogatory term used in the

wUmted States to refer to persons of Chinese origin, datm back to theqeacs;p&,., €z e -

high Chinese immigration 1o the United States.

6. On at least one occasion, the Respondent referred to 2 WSU student of Chinese
T* g - origin as "General Mao,” instead of using his name. Ms. Mitson explained that

this was a reference to General Mao Zhe-Tung, founder of the Chinese -
Communist Party and the People’s Republic of China and that the Respondent
meant to suggest that the student was acting dictatorially.

7. Qn at least one occasion, the Respondent referred to an African American
* employee as “Kunta Kmte,"’ instead of using his name.

B.  On at least one occasion, the Respondent referred to an African American
employee as “Thurgood Marshall,”* instead of using his name.

9. I reference to his Merican-American heritage, on several occasions, the
Respondent referred to himseif wiih derog atory racial or ethnic terms.

10.  Dwring the period, October to December 201 0, provoked by his belief that Ms.
Mitson, in her job as advisor to student organizations, had not protected his
18T, daughter Ms. Amber Contreras (Ms. Contreras), a WSU Tri-Cities undergraduate
e student, in a dispute with another undergraduate student, Ms. Lynn Collins (Ms.
Coliins), the Respondent retaliated against Ms. Mitson by:

a. Making unfounded direct staternents and/or strongly suggestive
staternents to his supervisor, Dr. James R. Pratg, Vice Chancellor (Vice
Chancellor Pratt), WSU Tri-Cities, and several employess, including
subordinates of Mr. Contreras, that Ms. Mitson was having an extra-
marital affair with 2 subordinate employee;

b. Making uniounded statements to his supervisor, Vice Chancetlor Pratt,

r A ana some ef Mr. Contreras’ subcrdinates, that Ms. Mitson was a: poor
manager; '

¢. Removing a program from her responsibility.

11. Omn or about October 2010, the Respondent opened an investigation of Ms.
~ Collins for the improper advising of feliow students regarding the taking or not.
taking of certain courses, which Ms. Mitson alleged was mere pretext for
retaliation against Ms. Collins for her conflict with Ms. Contreras, which the
Respondent regarded as bullying.

* "Kunita Kinke* is a reference to an African character in the Alex Hailey novel, Rools.

* Thurgood Iarshall was, among other things, the first justice named to the LL.S. Supreme Court who was African
- American.
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University Policy at issye

“WsU Policy Prohibiang Discrimination and Sexual Harasiment, Executive Policy #15.

Interviewees

During the caurse of the investigation, OEO conducted interviews of 16 individuals,
including the Complainant and the Respondent, as follows:
1. Ms. Eadie Balint, Program Coordinator, WSU Tri-Cities;
2. Ms. Karina Barajas, Human Resource Analyst (Ms. Barajas), Human Resource
Services {HRS), WSU Tri-Cities;
Mr. Evan Buelt, Admissions Counselor and former student, WSU Tri-Cities;
Dr. Vicky Carwein, Chancellor (Chancellor Carwein), WSU Tri-Cities;
Ms. Collling;
Mr. Contreras;
Ms. Jotsan M. Curtiss, Assistant Director, Student Affairs, WSU Tri-Cities;
Ms. Chwristina M. Davis, Academic Coordinator (Ms. Davis), WSU Tri-Cities;
Ms. Kafiie N. Davis, Student Affairs Advisor/Counselor, WSU Tri-Cities;
Ms. Linxdsay Lightner, Academic Coordinator, WSU Tri-Cities;
11, Ms. Linda L Miller, Student Affairs Officer 2, WSU Tri-Citles;
12,  Ms. Mittson;
13.  Ms. Ameanda L. O'Leary, Student Affairs Advisor/Counselor (Ms O'Leary), WSU
; Tri-Cities;
14,  Vice Chancellor Pratt;
15.  Ms. Kristen M. Wilson, Curriculum Advisor, WSU Tri-Cities;
16.  Ms. Zamatha M. Wilson, Human Resource Censultant, HRS.

Timeline of Ewents Prior to lnvestigation

Statements fromn the 16 interviewees allowed OEQ investigators to establish dates of
significant evemts, which are succincily described by the following timeline (all dates
shown are “on or about” the date indicated): ar

e 3
OV ENOL AW

February 2009: The Respondent, who is Ms. Mitson’s supervisor, begins making racial
and/or ethnic comments in the workplace in reference to himself and others, including

T-Ms. Mitson.

May 7, 2010; The Raponciént alleged that Ms. Mitson danced inappropriately and
provocatively with a female student for which the Respondent verbally reprimanded
Ms. Mitson,

May 24, 2010: The Respondent continues attempting to obtain a favorabie position
reclassification for Ms. Mitson.

March 7, 2011 - - Complaint No. 201078 ' - » Page 3
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August 12, 2010: HRS approves Ms. Mitson's position reclassification from an
Admissions Counsedor to a Student Services Supervisor with an annual salary increase of
$6,151.44.

September 2010: Ms. Mitson is informed by a co-worker that rumors are circulating
within the unit that she is having an extra-marital affair with a subordinate employee.

October 5, 2010: Mr. Contreras’ daughter resigns from her position as Senator Pro-
Tempore with the Associated Students of Washington State University Tri-Cities
(ASWSUTC) after a conflict with another ASWSUTC Senator.

October 5, 2010: The Respondent asks Ms. Mitson to intervene on his daughter's
behalf. Ms. Mitson alleges that her professional refationship with the Respondent
deteriorates immediately after this date because she does not intervene.

QOctober 7, 2010: The Respondent removes the Ambassadors program from Ms.
Mitson's work duties.

October 11, 2010: A co-worker informs Ms. Mitson that the Respondent stated in front

of her and another co-worker that he has informed Vice Chancellor Pratt about the
alleged affair she is having with a subordinate.

October 11 to 22, 2010: On multiple occasions, Ms. Mitson is told by three co-workers
that the Respondent is publicly criticizing her work performance stating that Ms. Mitson
is a poor manager.

November 2010: On two occasions, the Respondent makes inquiries of Ms. Barajas

_about Ms. Mitson's position type, possible reversion rights, and separation notification

period. The Respsondent explains to Ms. Barajas that he and Vice Chancellor Pratt are
“working on something.” -

December 2, 2010: OEO receives an anonymous complaint about the Respondent
alleging the Respondent is creating a hostile work environment for WSU Tri-Cities
Student Affairs staff and students. The anonymous complaint requests an investigation
of the Respondent and his workplace conduct. OEO investigators subsequenty learn
that the anonymous complaint was authored by Ms. Davis.

Sumn:mgg of Investigation *

The Respondent is the Director of Student Affairs at WSU Tri-Cities. He has supervised
Ms. Mitson since March 2009. Ms. Mitson and the Respondent had some personal
interaction outside work, but they differ on the extent of that relationship. Ms. Mitson
considered it minimal and the Respondent considered the relationship to be quite close.
However, the allegations concerned the Respondent’s behavior toward his subordinate,
Ms. Mitson, during the course of his employment.

March 7, 2011 AT Complaint No. 201078 —_ Page 4

544



Py i

s

The Complainant stated that the Respondent began making racial and ethnic
comments in reference to himself and others, including her, around February 2009,
soon after he started his employment, prior to becoming her supervisor. The
Complainant said that she was offended by such comments and did not invite them,
but she chose to ignore them to maintain a good working relationship with the
Respondent. She stated that she did not use such language. The Complainant alleged
that this behavior continued after Mr. Contreras became her supervisor. Ms. Mitson
complained that the Respondent’s use of such language made the workplace
unprofessional and uncomfortable for her and other employees.

The Complainant told OEO that she had a good working relationship with the
Respondent until around October 2010. The Respondent said that he and Ms. Mitson
enjoyed an excellent working relationship until May 2010. As evidence of her good
aporking relationship with the Respondent, the Complainant pointed out that, as
recently as june 2010, he had sought to provide her a substantial job reclassification
comanensurate with her existing duties, change her position title to Assistant Director,
and give her a significant salary increase. HRS personne! reported to investigators that
Mr. Contreras had been very adamant about changing Ms. Mitson's positien title to
Assistant Director. HRS opposed the change because her duties and experience would
not support such 2 change in position title. On August 12, 2010, Ms. Mitson's position
was reclassified to Student Services Supervisor with an accompanying annual salary
increase of §6,151.44, The Respondent also enabled Ms. Mitson to use the working -
title of Assistant Director. '

The Compiainant said that her relationship with the Respondent began to deteriorate in
QOctober 2010. She said after that date, the Respondent removed her responsibility
over the Ambassadors program and began to criticize her work to other co-workers.
Co-workers told her that Mr. Contreras had made statements to them that she was a
poor. manager. She was also told hy co-workers that Mr. Contreras had directly stated
or.strongly suggested that she was having an extra-marital affair with a subordinate
employee. Co-workers also told Ms. Mitson that Mr. Contreras told Vice Chancellor
Pratt and possibly other members of the WSt Tri-Cities administration that she was

“having an extra-marital affair with a subordinate employee.

The Complainant stated that the Respondent’s use of racial and ethnic comments
always bothered her, but the rumor that she was having an extra-marital affair with a
subordinate, which she denied, was the most concerning to her and compelled her 1o
complain to OEQ. She stated that such 2 rumor, which she beiieved the Respondent
had initiated and shared with Chancellor Carwein and Vice Chancellor Pratt, could
devastate her personal and professional reputations.

The Complainant regarded the Respondent’s actions as retaliation because he believed
she had not protected his daughter from personal attacks while she was a WSU Tri-
Cities student and Senator Pro Tempore in ASWSUTC. Mr. Contreras’ daughter had a
dispute with another ASWSUTC Senator starting on or around August 2070. This
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conflict led Mr. Contreras’ daughter to resign her position on October 5, 2070. The
Complainant stated that the Respondent told her he believed that the other student
was buillying his daughter, and asked her to intervene. She did not intervene to the
Respondent’s satisfaction, which led him to believe that she had not protected his
daugihter.

The Respondent stated that his working relationship with Ms. Mitson became strained
after the Crimson and Grey Ball at WSU Tri-Cities on May 7, 2010. The Respondent
said that at that event Ms. Mitson danced inappropriately and provocatively with a
female student. The Respondent stated that he warned Ms. Mitson about her
unprofessional behavior. Ms. Mitson denied dancing inappropriately or provocatively
with anyone at the event, and said she had attended the event with her husband. In
subsequent interviews with the Complainant's co-workers who attended the event,
OEO investigators found no ane who could confirm that Ms. Mitson had danced
inapprapriately or provocatively with anyane. investigators found substantial evidence
that Mr. Contreras sought to obtain Ms. Mitson's reclassification and salary increase
after this alleged provocative dancing.

The Respondent stated that after the Crimson and Grey Ball and his warning about her
unprofessional behavior, Ms. Mitson started to distance herself from him. He said that
Ms. Mitson even began to conspire with other staff members against him, which is
what culminated in her OEO complaint against him. Questioned by investigators why
he would, nevertheless, continue to advocate for a position reclassification and salary
increase, he was unable to provide a credible reason.

The Respondent admitted to OED that he had used racial janguage in reference to Ms.
Mitsan, other employees, a student, and himself. He stated that other co-waorkers,
especially including Ms. Mitson, also used inappropriate racial and ethnic language in
the workplace. The Respondent stated that Ms. Mitson was the source of many racial
staternents, some of which he only repeated. He stated that his racial references made
to Ms. Mitson constituted only friendly banter between friends. He said his statements
were not meant to discriminate against her or make her uncomfartable, and that they
were not intended for other employees to hear. )

The Respondent stated in his written statement to OEQ, dated January 2011, that Ms.

Mitson participated in the racial hame calling. He-stated that Ms. Mitson referred to
him as “Burrito man”, “Taco Boy” and "Senor Basically”. He stated that when using

* these terms, Ms. Mitson “feigned a bad accent”. The Respondent stated that “in a

joking and friendly matter [sic]” he twice told her:
'[T}o get her Chinese ass” in here {my office). She responded, “5i,

Senor Burritol,” and we both laughed abeut it and said we should
stop [using racial references).
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The Respondent stated that:

There was a time when some of the students and staff (including
Anna Mitson) referred to our new ASWSUTC President, Zixu Ha as

- “Mao.” | did réfer 1-2 times to him as “Mao” to Anna but then
stopped.

The Respon_dent stated that he called himself “Brown man” and "brownie” and would
make “general statements about my Latino heritage in regards to misunderstandings
about what the term residence’ means to many Latinos.”

in response to Ms. Mitson's clarifying that she is !apanese American and not Chlnese
the Respondent said:

“You're right, you are fram the island country, the land of the
‘Rising Sun,” “the Nikei Stock Exchange,” and ‘big monster
movies.” Mrs. Mitson smiled and said, “Yes.” | answered, “I'll just
remember‘Gojira.’ She looked at me with confusion. In tum, |
explained, ‘Gojird is the Japanese version of the mythical movie
monster, Americans know as ‘Godzilla.’

OEO investigators found no one who could confirm that Ms. Mitson used racial
language in the workplace. When asked by investigators to provide-names of
individuats who could confirm that Ms. Mitson had used racial and ethnic language in
the workplace, the Respondent inifially stated that no such witnesses existed. He said
that he and Ms. Mitson only used such fanguage behind closed doors. Interviewed a
second time, the Respondent said that witnesses did exist but only individuals who he
knew would lie. OEO investigators found no one who could confirm that Ms, Mitson
used derogatory racial or ethnic language.

Four of the Respondent's subordinates alieged that the Respondent used racial
language in-the workplace in reference to himself, staff, and students. Five of the
Respondent’s subordinates alleged that the Respondent used sexual language in
reference to himself, staff, or students, concerning body parts, sexual activity,
pregnancy status, or sexual orientation. Five of the Respondent’s subordinates also
alleged that the Respondent frequently engaged in conversations concerning religion in
the workpiace.

The Respondent denied telling anyone that Ms. Mitson was engaged in an extra-marital
affair with a subordinate. He attributed the source of the rumor to another staff
member in the unit The Respondent stated that staff members in Ms. Mitson's unit
came to him with concemns that Ms. Mitson was favoring another co-worker. The
Respondent stated that he responded to the situation by sending out an email message
concerning staff-student interaction to all his staff members. The message referenced
the WSU Administrative Professional Handbook and Executive Policy Manual and went

P
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beyond by directing his staff members to, "act with difigence 1o and an adherence to
strong ethical principles and moral uprightrsess.”

OEO investigators recorded witness statements indicating that on or around September
to December 2010, the Respondent made statements to several employees directly
stating or strongly suggesting Ms. Mitson was engaged in an inappropriate relationship
with a subordinate employee, spending time with the employee at locations and times
he labeled as “inappropriate”. Two employees credibly said that the Respondent said
to them that he, in fact, was counseling Ms. Mitson's husband whe believed she was
having an inappropriate relationship with her subordinate. The Respondent also made
a statement to one employee stating that Ms. Mitson's marriage was “in a bind.” Such
statements made to the employees led ther to believe the Respondent was suggesting
Ms. Mitson and her subordinate were engagied in an extra-marital affair. Two
employees stated that he, in fact, used the weord “affair.”

Investigators confirmed that the Respondent talked to Vice Chancelior Pratt about Ms.
Mitson's alleged inappropriate relationship wwith the subordinate empioyee. Vice
Chancellor Pratt stated that the Respondent never used the word “affair.” Nevertheless,
he said, it was clear that the Respondent suspected an extra-marital affair; although, the
Respondent provided no significant evidencee. Ms, Barajas said that the Respondent
talked to her on three occasions regarding has concern that Ms. Mitson was showing
favoritism to the subordinate employee, but that the Respondent never discussed a
potential palicy violation. '

The Respondent denied removing the Ambassadors program from Ms, Mitson's work
duties and telling other employees in their umit that she was a poor manager as alleged
retaliation against Ms. Mitson for not protectang his daughter during her dispute with
another student. He cited business reasons for removing the program and increasing
performance problems for saying anything to anyone that Ms. Mitson was a poor
manager. The Respondent stated that he had recently approved g significant salary
increase for Ms. Mitson, but later he began to have legitimate concerns with Ms.
Mitson's work performance. investigators dacumented that the Respondent made
inquiries of Ms. Barajas about eliminating Ms_ Mitson’s pasition. The Respondent toid
investigators that he was just exploring all options given WSU's fiscal problems and the
fact that Ms. Mitson’s work quality was lagging. The Respondent explained the
changes he made 1o Ms. Mitson's work duties as based on changing unit needs. Vice
Chanceltor Pratt said to investigators that prior to September 2010, the Respondent had
not reported that Ms, Mitson had any significant performance probiems. OEO

. investigators reviewed Ms. Mitson's 2008 and 2009 annual performance evaluations
- and found no performance problems.

On December 2, 2010, OEO received an ancnymous complaint alleging the
Respondent was creating a hestile work environment for WSU Tri-Cities Student Affairs

‘'staff and students. The anonymous complaint requested an investigation of the

Respondent and his workplace conduct, indieding his use of offensive racial language.
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OE®© did not ppen an investigation because the complaint was anonymous. OEC
fonavarded the complaint to HRS and the appropriate administrative units. Ms. Davis
latesr informed investigators that she was the author of the anonymous compliant Ms.
O'Leary also complained to investigators about the Respondent’s offensive language,
inchuding his use of offensive racial and ethnic terms.

The Respondent’s own writings demonstrate that his relationships with his subordinates
beczame increasingly strained after the incidents concerning his daughter in early fall
20% 0. He became increasingly suspicious of their actions and believed they were
comspiring against him. The Respondent regarded Ms. Mitson’s compiaint to OEO as -
baseless and stated the complaint could only be understood as a personal attack against
hirm.

On January 2, 2011, the Respondent filed a written complaint with OEQ against two
employees. His complaint alleged that his daughter had been the subject of personal
atacks by Ms. Mitson and Ms. O'Leary. He further alleged that Ms. Mitson had been
remsss in her duties as the ASWSUTC Advisor and a2 member of the Office of Student

Affaiirs with respect to the alleged personal attacks on his daughter. He further alleged -

that Ms. O’Leary had spied on him, spread gossip about him and had “violated my
trusk by carrying on clandestine investigations of me...”. OEO referred the °
Respondent’s complaint to HRS because it did not implicate a violation of the Policy.

OEG advised the Respondent not to engage in conduct that might influence potential
witrsesses. On January 26, 2011, a witness reported that the Respondent asked him
into: his office to explain that he had no animus against Asians and Astan Americans.

indin

Base:d on the investigation in this matter described above, OEO makes the following
findings: ’

1. The Respondent was Ms. Mitson’s supervisor and called Ms. Mitson and/or
referred to her by demeaning, derogatory racial or ethnic terms numerous times
in the workplace, as witnessed by other subordinates, and uninvited and
unwelcomed by Ms._ Mitson. These terms included: "Tokyo Rose”, Nip”, and
“Gojira.” The latter is the Japanese name for the film monster “Codzilla.” On
several occasions, the Respondent also addressed Ms. Mitson, referring to her
person, and her posterior in particular, as “Chinese ass.” Spedifically, on one such
occasion, calling her to a meeting, he said, "Get your Chinese ass in here.”

2. The Respondent created an uncomfortable and unprofessional work environment

for the Complainant and other employees, who witnessed the Respondent using
demeaning, derogatory racial or ethnic terms numerous times in the workplace,
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The Réspondent also referred to afther employees (some of whom he supervised)
and atieast one student by derogatory racial or ethnic terrs. - '

;fhe: Respondent atso referred to hitmself, in front of other ernployees (some of

‘whom e supervised) by derogatomry sacial or ethnic terms.

Ms. Mitson did not call or refer to the Respandent or any ogher person by
demeaniing, derogatory racial or ethnic terms. She did not engage in mutual
racial bamter with the Respondent as he alleged.

Prior to tthe alleged personal attacks om his daughter, the Rapondent’s
professional refationship with the Complainant was good and he sought to
advance. her career,

In respomise to the alleged personafl attacks on his daughter, the Respondent tried
to negatively affect Ms. Mitson's employment at WSU, inciesding approaching
HRS on @r about November 2010, to express his interest in- eliminating her
position.. .

Also inresponse to the alleged attacks on his daughter, the: Respondent began
spreadmg rumors to his subordinattes, his supervisor and HRS that Ms. Mitson was
behaving) inappropriately, only in some instances intimating that she was involved -
in an exara-marital affair with an esmployee whom she supesvised. In some
instances with subordinates, the Rapondent stated bluntly that he thnught Ms.
Mitson wwas having “an affair.”

in respomse to the alleged attacks en his daughter, the Respondent, without
factual basts, also began criticizing the quality of Ms. Mitsom's work to other
subordinates and his supervisor.

OEOQ adviised the Respondent not to engage in conduct thas might influence
potentiall witnesses. In the course of the investigation, a witness reported that the
Respondent asked him into his office to explain that he had no animus against
Asians and Asian Amencans which: could have had the effect of mﬂuencnng this
witness.

* When asked to provide witnesses to substantiate his allegatiions, the Respondent

replied tmat none existed because hhe acts in question occusred in private. A few
days later, he provided a different response, claiming t‘na{ i witnesses existed
who woulld be truthful.

investigators found many inconsistencies, both substantial and minor, in the
Respondent’s version of events. All of these factors lead OEO to find that the
Respondent is not credible.

Investigasors found no significant imconsistencies with the Gomplainant’s version

of events. She re_adily»named witnesses who credibly confirmed important facts.’

Mmarch 7, 2017 ' Complasnt No..201078 ' Page 10

550



Her version of events was consistent and did not vary over the course of the
investigation. OEQ finds the Complainant o be credible.

14.  The Respondent's actions against Ms, Mitson, August to December 2010, were in
response to his belief that Ms. Mitson had not protected his daughter

Conclusien

Based on the foregoing findings and the totalﬂ:y of the investigation, OEO ccncludes as
foliows:

1.  The Respondent's references to Ms. Mitson using derogatory ethnic-and racial
terms, and his conduct in making statement to others about her that she was
having an extra-marital affair violated the WSU Policy Prohabstlng Discrimination
and Sexual Harassment.

2. The Respondent's references to himself and others with derogatory ethnic and
racial terms violated the WSU Palicy Prohibiting Discrimination and Sexual
Harassment. These violations were exacerbated by the Respondent's position as
a supervisor.

R e ions
OEO makes the following recommendations:
1. To the extent not done to date, the Respondent should be instructed to cease all
conduct that violates the WSU Policy Prohibiting Discrimination ard Sexual

Harassment.

2.  Corrective action should be taken with respect to the Respondent, which is
consistent with the Findings and Conclusions of this report.

Re Disclai
QEO's findings and conclusions in this matter are based on the WSU Policy Prohibiting
Discrimination and Sexual Harassment. Nothing in this report is intended to be

understood as a statement or interpretation of local, state, or federal law.

Office for Equal Opportunity
March 7, 2011,
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

 IN AND FOR THE COUNTY OF BENTON

JOHAN CURTIS, )
CHRISTINA DAVIS STEVENSON, )
and ANNA MITSON )
' )
Plaintiffs, ) NO. 11-2-02187-1
)
vs. )
_ )  AMENDED COMPLAINT
THE STATE OF WASHINGTON, )
throngh WASHINGTON STATE )
UNIVERSITY; JAIME CONTRERAS )
and ANNA CONTRERAS, husband and )
wife, )
)
Defendants )
Plaintiffs allege:
L
All plaintiffs reside in Benton County, Washington.
I
All three plaintiffs are female. Plamtiff Anna Mitson is Japanese-American.
i
LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
COMPLAINT - 1 Kennewick, WA 99336
(50%) 736-1330

Fax: (509) 736-1580
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Defendant State of Washington conducts business in Benton County, Washington.
Defendant Jaime Contreras formerly conducted business in Benton County, Washington, and is
believed to remainr a resident of Benton County, Washington. The conduct of Jaime Contreras
was in fortherance of his marital community.

Iv.

During the course of employment with defendant WSU Tri-Cities and during the last
three years, all three plaintiffs were subjected to sexual discrimination and a hostile work
environment, The discrimination and hostile work environment were imposed upon the plaintiffs
by their manager Jaime Contreras, for which the State of Washington is automatically and
vicariously liable.

V.

During the course of employment with defendant WSU Tri-Cities and during the last
three years, plaintiff Anma Mitson was subjected to racial discrimination and a hostile work
environment, The discrimination was imposed upon Arna Mitson her manager Jaime Contreras,
for which the State of Washington is antomafically and vicanously liable.

VL
All three plaintiffs reported the discrimination and hostile work environment to their

employer, WSU To-Cities. In turn, they were retaliated against by defendants WSU Tri-Cities

and Jaime Contreras.
W
LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
R i R T T S e
COMPLAMNT -2 Kennewick, WA 99336
(509) 736-1330

Fax: (509) 736-1580
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VIL
Plaintiffs sne defendant WSU Tri-Cities only under Washington law. They assert no
claims under federal law.
VIII
The retaliation and discrimination resulted in a constructive discharge from employment
for plaintiffs Anna Mitson and Christina Davis Stevenson. The retaliation and discrimination
could later lead to constructive discharge of plaintiff Joban Curtiss.
. X
As a result of the wrongful conduct and constructiv; discharge, plaintiffs Christina Davis
Stevenson and Anna Mitson have respectively experienced lost wages and benefits and loss
earning capacity. Plainfiffs Christina Davis Stevenson, Anna Mitson, and Johan Curtiss have
“suffered emotional distress, humiliation, injury to reputation, and other pain and suffering. In the
event of a constructive discharge, Johan Curtis will also suffer lost wa.ges and benefits and loss
earning capacity,
X
Defendant WSU Tri-Cities negligently hired, retained and supervised defendant Jaime
Contreras, to the injury and harm of all plaintiffs
X1 .
Jaime Contreras engaged in intentional infliction of emotional distress and negligent

miliction of emotional distress that harmed all plamntiffs.

i
LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
COMPLAINT -3 Kemewick, WA 99336
(509) 736-1330

Fax: (509) 736-1580
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Defendant Jaime Contreras either directly or through family members defamed plaintiffs.

Jaime Contreras has written false statements abont all three plaintiffs, which statements have
injured the reputstion of plaintiffs. Jaume Contreras also falsely told other employees of WSU
Tri-Cities that plaintiff Anna Mitson was engaged in an extramarital affair.
WHEREFORE, plaintiffs seek the following relief against all defendants jointly and
severally:
1. For judgmext in an amount 1o be determined at trial;
2. For reasonable attorney’s fees and costs as provided by RCW 49.48.030 and RCW
49.60; and
3. For such further relief as seems just and equitable.
DATED this 19* day of October, 2011.
LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
Attomeys for Plamtiffs Johan Curtis,
Christina Davis Stevenson, and Anna Mitson
17 .
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COMPLAINT - 4 Kennewick, WA 99336

(509) 736-1330
Fax: (509) 736-1580
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON : ...

4 04 0

IN AND FOR THE COUNTY OF BENTON

07
U

JOHAN CURTISS, CHRISTINA DAVIS, ) T
and ANNA MITSON :

Plaintiffs, NO. 11-2-02187-1

Vs.
COMPLAINT
THE STATE OF WASHINGTON,
through WASHINGTON STATE
UNIVERSITY; JAIME CONTRERAS
and ANNA CONTRERAS, hesband and
wife,

T S N S N S S gt Nt N N e age”

Defendants

Plaintiffs allege:

L

All plaintiffs reside in Benton County, Washington.
I

All three plaintiffs are female. Plaintiff Anna Mitson is Japanese-American.
m.

Defendant State of Washington conducts business in Benton County, Washington.

LEAVY, SCHULTZ, DAVTS & FEARING, P.S.
2415 W, Falls
COMPLAINT - | _ Kennewick, WA 99336
(509) 736-1330
Pax: (509) 736-1580
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Defendant Jaime Contreras formerly conducted business in Benton County, Washington, and is
believed to remain a resident of Benton County, Washington. The conduct of Jaime Contrerns
was in furtherance of his marital commuenity.
v

During the course of employment with defendant WSU Tri-Cities and during the last threc
years, all three plaintiffs were subjected to sexual discrimination and a hosfile work environment
The discrimination and hostile work eavironment were imposed upor the plainliffs by their
menager Jaime Contreras, for which the State of Washington is automatically and vicariously
liable.

V.

During the course of employment with defendant WSU Tri-Citics and during the last
fhuee years, plaintiff Anna Mitson was subjected to racial discrimination and a hostile work
enviromment. The discrimination was imposed upon Anna Mitson her manager Jaime Contreras,
for which the State of Washington is automatically and vicatiously Liable.

VI

All three plaintiffs reported the discrimination and hostile work environment to their
employer, WSU Tri-Cities. In turn, they were retaliated against by defendants WSU Tri-Cities
and Jaime Contreras,

VII.
Plaintiffs sue defendent WSU Tri-Cities only under Washington law. They assert no

claims under federal law.

LEAVY, SCHULYZ, DAVIS & FEARING, P.S.

2415 W. Fally
COMPLADNY -2 Kennewick, WA 99136
(509) 736-1310
Fax; {509) T36-1 380
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VIIL

The retaliation and discriminetion resulted in a constmctive discharge from employment
for plaintiffs Arma Mitson and Christina Davis. The retaliation and discrimination could later
lead to constructive discharge of plaintiff Johan Curtiss.

X

As aresult of the wrongfl conduct and constructive discharge, plaintiffs Christina Davis
and Anna Mitson have respectively experienced Jost wages and benefits and loss eaming
capacity, Plaintiffs Christina Davis, Anna Mitson, and Johan Curtiss have suffered emotional
distress, humiliation, injury to reputation, and other pain and suffering. In the event of2
constructive discharge, Johan Curtiss will also suffer lost wages and benefits and loss earning
capacity.

X

Defendant WSU Tn-Cities negligently hired, retained and supervised defendant Jaime

Contreras, to the imjury and harm of all plamtiffs
XL

Jaime Contreras engaged in intentional infliction of emotional distress and negligent

mfliction of emotional dmtress that harmed alf plaintiffs.
- X0

Defendant Jaime Contreras either directly or through family members defamed plaintiffs.

Jeime Contreras has written false statements sbout all three plaintiffs, which statements have

injured the reputation of plaintiffs, Jaime Contreras also falsely told other employees of WSU

LEAVY, SCHULTZ, DAVIS & FEARING, .S,

2415 W, Palls
COMPLAINT - ) Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580

1003




A B - R <. T " T S T

] MO R ] O " Y S S v
BER BB REBRBREBRREEBEes S ggsgoarawa=as

Tri-Cities that plaintiff Anna Mitson was engaged in an extramarital affair,

WHEREFORE, plaintiffs seek the following relief against all defendants jointly and

severally:

. L. For judgment in an amount to be determined at trial;

2. For reasonable attomey’s fees and costs as provided by RCW 49.48.030 and RCW

49.60; and

3. For such further relief as seems just and equitabie.

DATED this 8th day of September, 2011.

COMPLAINT -4

LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
Atfomeys for Plaintiffs Johan Curtiss,
Christina Davis, and Anna Mitson

dospdbny
GEORGE FEARIN®#12970

LEAVY, SCHULTZ, DAVIS & FEARING, P.5.

2415 W. Palls
Kennewick, WA 99336
(509) 736-1330
Prx: (509) 7361580
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L IDENTITY OF PETITIONER.

Petitioner, Eric Christopher Truitt, the defendant/appellant below,
asks this Court to accept review of the following Court of Appeals’
decision terminating review.

II. COURT OF APPEALS DECISION.

Mr. Truitt seeks review of Court of Appeals, Div. III’s unpublished
opinion filed July 11, 2013, which affirmed his conviction for an inferior
degree offense of fourth degree assault. A copy of the opinion is attached
hereto as Appendix A. This petition for review is timely.

III. ISSUES PRESENTED FOR REVIEW.

1. Should this court decline to find invited error under the
circumstances of this case and review the instructional misstatement of the
law as a manifest error affecting a constitutional right?

2. As a matter of first impression, in a criminal trial does a “to-
convict” instruction, which affirmatively informs the jury it has a duty to
return a verdict of guilty if it finds the elements have been proven beyond a
reasonable doubt, violate a defendant’s right to a jury trial, when there is

no such duty under the state and federal Constitutions?



IV. STATEMENT OF THE CASE.

A jury found Truitt guilty of fourth degree assault—domestic
violence, having acquitted him of second degree assault as charged, third
degree assault as a lesser degree and harassment—threats to kill as charged.
CP 25-26, 145-48. The jury was given “to convict™ instructions
containing the language, “If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty.” CP 122, 123, 125, 126. Defense
counsel and the State both proposed the quoted language, which was taken
from the criminal WA pattern jury instructions. CP 39, 41, 43, 44; 73, 74,
75, 76.

On appeal, Division III declined to consider Truitt's argument,
holding that “even if the appellate court finds that the appellant's rights were
violated by the jury instructions™, the failure to object barred consideration of
the constitutionality of the “to convict” instruction under‘ the invited error rule

as set forth in this court’s decision in State v. Henderson, 114 Wn.2d 867,

869-71, 792 P.2d 514 (1990).
N ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
Petitioner believes that this court should accept review of these

issues because, as a matter of first impression, the decision of the Court of



Appeals involves significant questions of law under the Constitution of the
United States and state constitution (RAP 13.4(b)(3)), and/or involves
issues of substantial public interest that should be determined by the
Supreme Court (RAP 13.4(b)(4)).

1. The policy behind the “invited error” doctrine is not served by

its application to Petitioner’s case.

Division III of the Washington Court of Appeals held that Truitt is
precluded from appellate review of this issue under the invited error

doctrine, relying on State v. Henderson, 114 Wn.2d 867, 792 P.2d 514

(1990). Because Washington does not always rely on invited error to
avoid review of constitutional issues regarding jury instructions, this Court
should decline to apply the doctrine under the circumstances of this case.
See State v. Rice, 110 Wn.2d 577, 611 n.19, 757 P.2d 889 (1988), cert.
denied, 491 U.S. 910, 109 S.Ct. 3200, 106 L.Ed.2d 707 (1989) and State
v. Mak, 105 Wn.2d 692, 749, 718 P.2d 407, cert. denied, 479 U.S. 995,
107 S.Ct. 599, 93 L.Ed.2d 599 (1986).

Invited error should only be invoked where it will prevent a party
“from setting up an error at trial and then complaining of it on appeal.”
State v. Pam, 101 Wn.2d 507, 511, 680 P.2d 762 (1984). Reviewing

courts reasonably condemn such inconsistency because “[t]he adversary



system cannot countenance such maneuvers.” Pam, 101 Wn.2d at 511.
Washington decisions that invoke the doctrine “rest on a desire to prevent
a party from strategically trapping a court, and thus leave room for
applying the doctrine more flexibly when the error is unintentional.™
Henderson, 114 Wn.2d at 873 (Utter, J., dissenting) (citing cases).

For several reasons, this Court should not apply cases such as

Henderson or State v. Studd, 137 Wn.2d 533, 546, 973 P.2d 1049 (1999),

beyond their limited facts. First, Juﬁtice Utter’s thorough and well-
reasoned dissent significantly undermines the persuasive value of the
Henderson majority’s (five to four decision) rigid application of the invited
error doctrine. See Henderson, 114 Wn.2d at 871-79 (Utter, J.,
dissenting). Second, while Justice Madsen concurred with the judgment in
Studd. she pointed out the hypocrisy of the Court recommending the use of
pattern jury instructions and then denying review to defendants who

proposed them:

The invited error doctrine should not be applied to preclude
claimed error resulting from a pattern jury instruction proposed by
the defense. The pattern jury instructions are the result of
considerable work of the Washington Supreme Court Committee
on Jury Instructions which was created in 1963 by order of this
court. (citation omitted) In remarks addressing the third edition of
the civil Washington pattern jury instructions, the members of this
court observed that the pattern instructions reduce the time and
effort which must be expended on the preparation of jury
mmstructions in the day to day trial of cases. Furthermore, these



pattern instructions have greatly enhanced the quality of justice in
our courts by improving the quality of instructions given to juries.
The intention is to present patterns for simple, brief, accurate and
unbiased statements of the law... . We recommend the use of these
pattern instructions.
Studd, 137 Wn.2d at 553 (Madsen, J., concurring).
Third, both before and after Henderson, Washington courts have
declined to apply the doctrine rigidly when its purpose would not be

served. See e.g., State v. Wakefield, 130 Wn.2d 464, 475, 925 P.2d 183

(1996) (court unanimously refused to find court’s erroneous plea advice to
be invited error even though defense counsel had requested the court’s
involvement); State v. Fischer, 40 Wn. App. 506, 512, 699 P.2d 249
(stating that “invited error” should apply only in the situation where a party
“request[s] some affirmative action from the trial court. and then. after
having been afforded that action, complain[s] (-)n appeal that it constituted
error”), rev. denied, 104 Wn.2d 1004 (1985).

As a practical matter, the invited error doctrine serves no legitimate
purpose here when thé language at issue, “then it will be your duty to
return a verdict of guilty”. is found in virtually all of the “to convict™
mstructions assembled in the criminal Washington pattern jury instructions.
The State cannot seriously argue that Truitt’s attorney “set up™ an error or

that the instructions served Truitt’s tactical purposes or that the error



would not have occurred but for defense counsel’s proposed instructions',
because the State proposed the same language.’

Where jury instructions, as here, are requested by defense counsel
(and the State) with no intended manipulation or strategic designs,
fundamental fairness requires that Truitt’s issue be considered on its merits.
As one jurisdiction has recently noted:

In reconciling invited error and resulting constitutional defects in
jury instructions adversely affecting criminal defendants, we balance
competing considerations bound up in fairness—individual fairness
for the person standing as the accused and institutional fairness for
the system as an adjudicatory process. See Neder [v. United
States], 527 U.S. at 18-19, 119 S.Ct. 1827.° If the lawyer
representing a criminal defendant makes a calculated decision to
sacrifice certain constitutionally protected interests of his or her
client for tactical advantage in attaining an acquittal and in doing so
induces the district court to act or rule in particular ways, then
those actions or rulings generally cannot be asserted as points of
error on direct appeal of a conviction. To hold otherwise would
mvite game-playing and manipulation incompatible with a fair
adjudicatory process. See [State v. ]JHenderson, 114 Wn.2d at 868,
792 P.2d 514 (Less than strict application of the invited error rule
to jury instructions “would put a premium on defendants misleading
the court; this we decline to encourage.”). At the same time,
however, an invited error of constitutional import in a jury
instruction should not be immune from review on direct appeal if
defense counsel requested the instruction through inadvertence and
without strategic designs. To hold otherwise would deprive an
accused of individual fairness.

State v. Hargrove, 48 Kan. App. 2d 522, 547, 293 P.3d 787, 804 (2013).

' CP 73, 74, 75. 76.
*CP39,41,43, 44,
* Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827, 144 L.Ed.2d 35 (1999).




For all these reasons, this Court should decline to apply the invited
error doctrine to this case, and instead review the instructional error
directly.

2. Petitioner’s constitutional right to a jury trial was violated by the

court’s instructions. which affirmatively misled the jury about its power to

acquit.

As part of the “to-convict™ instructions used to convict Truitt, the
trial court instructed the jury as follows: “If you find from the evidence
that each of these elements has been proved beyond a reasonable doubt,
then it will be your duty to return a verdict of guilty.” CP 122, 123, 125,
126. This is standard language from the pattern instructions. Truitt
contends there is no constitutional “duty to convict™ and that the
instruction accordingly misstates the law. The instruction violated Truitt's
right to a properly instructed jury.

a. Standard of review. Constitutional violations are reviewed de

novo. Bellevue School Dist. v. E.S., 171 Wn.2d 695, 702, 257 P.3d 570

(2011). Jury instructions are reviewed de novo. State v. Bennett, 161

* Division One of the Court of Appeals peripherally rejected the arguments raised here
in its decision in State v. Meggvesy, 90 Wn. App. 693, 958 P.2d 319, rev denied, 136
Wn.2d 1028 (1998), abrogated on other grounds by State v. Recuenco, 154 Wn.2d 156,
110 P.3d 188 (2005). As discussed infra counsel respectfully contends Meggyesy did not
address the precise issue and/or was incorrectly decided.



Wn.2d 303, 307, 165 P.3d 1241 (2007). Instructions must make the
relevant legal standard manifestly apparent to the average juror. State v.
Kyvllo, 166 Wn.2d 856, 864, 215 P.3d 177 (2009). The elements
instruction given in this case affirmatively misled the jury to conclude it

was without power to nullify, therefore, it was improper. E.g., State v.

Vander Houwen, 163 Wn.2d 25, 29, 177 P.3d 93 (2008) (explaining that

jury instructions are improper if they mislead the jury). Moreover, because
this error occurred in the elements instruction, which is the “yardstick™ by
which the Jury measures a defendant’s guilt or innocence, the error directly
prejudiced Mr. Truitt’s right to a fair trial and, thus, constituted a manifest

constitutional error.

b. The United States Constitution. In criminal trials, the right to
jury trial is fundamental to the American scheme of justice. It is thus
further guaranteed by the due process clauses of the Fifth and Fourteenth
Amendments. Duncan v. Louisiana, 391 U.S. 145, 156, 88 S. Ct. 1444, 20
L. Ed. 2d 491 (1968); Pasco v. Mace, 98 Wn.2d 87, 94, 653 P.2d 618
(1982).

c. Washington Constitution. The Washington Constitution provides
greater protection to its citizens in some areas than does the United States

Constitution. State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).



Under the Gunwall analysis, it is clear that the right to jury trial is such an

area. Pasco v. Mace, supra; Sofie v. Fiberboard Corp., 112 Wn.2d 636,

656,771 P.2d 711, 780 P.2d 260 (1989).

All six Gunwall factors favor an independent application of Article
1. Sections 21 and 22 of the Washington Constitution in this case.
Petitioner hereby incorporates his analysis of all Gunwall factors, Brief of
Appellant at 5-10. The state constitution provides greater protection than
the federal constitution, and prohibits a trial court from affirmatively
misleading a jury about its power to acquit.

d. Jury's power to acquit. A court may never direct a verdict of

guilty in a criminal case. United States v. Garaway, 425 F.2d 185 (9th Cir.

1970) (directed verdict of guilty improper even where no issues of fact are

n dispute); State v. Holmes, 68 Wash. 7, 12-13, 122 Pac. 345 (1912). Ifa

court improperly withdraws a particular issue from the jury's consideration,

it may deny the defendant the right to jury trial. United States v. Gaudin,

515 U.S. 506, 115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995) (improper to
withdraw issue of "materiality" of false statement from jury's

consideration); see Neder v. United States, 527 U.S. 1, 8, 15-16, 119 S.

Ct. 1827, 144 L.Ed.2d 35 (1999) (omission of element in jury instruction

subject to harmless error analysis).



And, a jury verdict of not guilty is non-reviewable because the
constitutional protections against double jeopardy also protect the right to
a jury trial by prohibiting a retrial after a verdict of acquittal. U.S. Const.
amend. 5; Const. art. I, § 9.°

Also well-established is "the principle of noncoercion of jurors,"
established in Bushell's Case, Vaughan 135, 124 Eng. Rep. 1006 (1671).
Edward Bushell was a juror in the prosecution of William Penn for
unlawful assembly and disturbing the peace. When the jury refused to
convict, the court fined the jurors for disregarding the evidence and the
court's instructions. Bushell was imprisoned for refusing to pay the fine.
In issuing a writ of habeas corpus for his release, Chief Justice Vaughan
declared that judges could neither punish nor threaten to punish jurors for

their verdicts. See generally Alschuler & Deiss, A Brief History of the

Criminal Jury in the United States, 61 U. Chi. L. Rev. 867, 912-13 (1994).

Thus, if there is no ability to review a jury verdict of acquittal, no
authority to direct a guilty verdict, and no authority to coerce a jury in its
decision, there can be no "duty to return a verdict of guilty." Indeed, there
is no authority in law that suggests such a duty.

We recognize, as appellants urge, the undisputed power of the jury
to acquit, even if its verdict is contrary to the law as given by the

3 “No person shall be ... twice put in jeopardy for the same offense.”

10



judge and contrary to the evidence... . Ifthe jury feels that the law
under which the defendant is accused is unjust, or that exigent
circumstances justified the actions of the accused, or for any reason
which appeals to their logic or passion, the jury has the power to
acquit, and the courts must abide by that decision.

United States v. Movlan, 417 F.2d 1002, 1006 (4th Cir. 1969), cert.

denied, 397 U.S. 910 (1970).

Under Washington law, juries have always had the ability to deliver
a verdict of acquittal that is against the evidence. Hartigan v. Washington
Territory, 1 Wash.Terr. 447 (1874). A judge cannot direct a verdict for
the state because this would ignore "the jury's prerogative to acquit against
the evidence, sometimes referred to as the jury's pardon or veto power."
State v. Primrose, 32 Wn. App. 1, 4, 645 P.2d 714 (1982). See also State_
v. Salazar, 59 Wn. App. 202, 211, 796 P .2d 773 (1990) (relying on jury's
"constitutional prerogative to acquit” as basis for upholding admission of
evidence). An instruction telling jurors that they may not acquit if the
elements have been established affirmatively misstates the law, and
deceives the jury as to its own power. Such an instruction fails to make the
correct legal standard manifestly apparent to the average juror. Kyllo, 166
Wn.2d at 864.

This is not to say there is a right to instruct a jury that it may

disregard the law in reaching its verdict. See, e.g., United States v. Powell,

11



955 F.2d 1206, 1213 (9th Cir. 1991) (reversing conviction on other
grounds). However, if the court may not tell the jury it may disregard the
law, it is at least equally wrong for the court to direct the jury that it has a
duty to return a verdict of guilty if it finds certain facts to be proved.

e. Scope of jury's role regarding fact and law. Although a jury may

not strictly determine what the law is, it does have a role in applying the

law of the case that goes beyond mere fact-finding. In Gaudin, the Court

rejected limiting the jury's role to merely finding facts. Gaudin, 515 U.S. at
514-15. Historically the jury's role has never been so limited: "[O]Jur
decision in no way undermine[s] the historical and constitutionally
guaranteed right of a criminal defendant to demand that the jury decide
guilt or innocence on every issue, which includes application of the law to
the facts." Gaudin, 515 U.S. at 514. See also John H. Wigmore, "A_

Program for the Trial of a Jury", 12 Am. Jud. Soc. 166 (1929).

Furthermore, if such a "duty" to convict existed, the law lacks any
method of enforcing it. If a jury acquits, the case is over, the charge
dismissed, and there is no further review. In contrast, if a jury convicts
when the evidence is insufficient, the court has a legally enforceable duty to
reverse the conviction or enter a judgment of acquittal notwithstanding the

verdict. Jackson v. Virginia, 443 U.S. 307, 99 S. Ct. 2781, 61 L. Ed. 2d

12



560 (1979); State v. Green, 94 Wn.2d 216, 616 P.2d 628 (1980); State v.

Carlson, 65 Wn. App. 153, 828 P.2d 30, rev. denied, 119 Wn.2d 1022
(1992).

Thus, a legal "threshold" exists before a jury may convict. A guilty
verdict in a case that does not meet this evidentiary threshold is contrary to
law and will be reversed. The "duty" to return a verdict of not guilty,
therefore, is genuine and enforceable by law. A jury must return a verdict
of not guilty if there is a reasonable doubt. However, there is no
corresponding constitutional “duty™ requiring a jury to return a verdict of
guilty if it finds every element proven beyond a reasonable doubt. In such a
case, the law is that the jury should find the defendant guilty or may
exercise its prerogative to acquit against the evidence. To tell a jury
instead that it has a “duty” to return a verdict of guilty if it finds every
element of a crime proven beyond a reasonable doubt is a misstatement of
the applicable law.

f. Current example of correct legal standard in instructions. The

duty to acquit and permission to convict is well-reflected in the instruction

in Leonard v. Territory:

If you find the facts necessary to establish the guilt of defendant
proven to the certainty above stated, then you may find him guilty
of such a degree of the crime as the facts so found show him to

13



have committed; but if you do not find such facts so proven, then
you must acquit.

Leonard v. Territory, 2 Wash.Terr. 381,399, 7 Pac. 872 (Wash.Terr.1885)

(emphasis added). This was the law as given to the jury in murder trials in
1885, just four years before the adoption of the Washington Constitution.
This allocation of the power of the jury “shall remain inviolate.”

The Washington Pattern Jury Instruction Committee has adopted
accurate language consistent with Leonard for considering a special
verdict. See WPIC 160.00, the concluding instruction for a special verdict,
n which the burden of proof is precisely the same:

... In order to answer the special verdict form *“yes”, you must

unanimously be satisfied beyond a reasonable doubt that “yes” is

the correct answer. ... If you unanimously have a reasonable doubt
as to this question, you must answer “no’.

The due process requirements to return a special verdict—that the
jury must find each element of the special verdict proven beyond a
reasonable doubt—are exactly the same as for the elements of the general
verdict. This language in no way instructs the jury on "jury nullification.™
But it at no time imposes a “duty to return a verdict of guilty.”

In contrast, the “to convict™ instruction at issue here does not

reflect this legal asymmetry. It is not a correct statement of the law. As

such, it provides a level of coercion, not supported by law, for the jury to

14



return a guilty verdict. Such coercion is prohibited by the right to a jury

trial. Leonard, supra; State v. Boogaard, 90 Wn.2d 733, 585 P.2d 789
(1978).

g. Contrary case law is based on a poor analysis; this Court should

decide the issue differently.® In State v. Meggyesy, the appellant

challenged the WPIC’s “duty to return a verdict of guilty” language. The
court held the federal and state constitutions did not “preclude” this
language, and so affirmed. Meggyesy, 90 Wn. App. at 696.

In its analysis, Division One of the Court of Appeals characterized
the alternative language proposed by the appellants—"you may return a
verdict of guilty”—as “an instruction notifying the jury of its power to
acquit against the evidence.” 90 Wn. App. at 699. The court spent much
of its opinion concluding there was no legal authority requiring it to
instruct a jury it had the power to acquit against the evidence.

Division Two has followed the Meggyesy holding. State v.
Bonisisio, 92 Wn. App. 783, 964 P.2d 1222 (1998), rev. denied, 137

Wn.2d 1024 (1999); State v. Brown, 130 Wn. App. 767, 124 P.3d 663

(2005).” Without much further analysis, Division Two echoed Division

® A decision is incorrect if the authority on which it relies does not support it. State v.
Nunez, 174 Wn.2d 707, 719, 285 P.3d 21 (2012).
’ Division 3 has not issued a published opinion on this issue to date.

15



One’s concerns that instructing with the language ‘may” was tantamount to
instructing on jury nullification.

Petitioner respectfully submits the Meggyesy analysis addressed a
different issue. “Duty” is the challenged language herein. By focusing on
the proposed remedy, the Meggyvesy court side-stepped the underlying
issue raised by its appellants: the instructions violated their right to trial by
jury because the “duty to return a verdict of guilty” language required the
juries to convict if they found that the State proved all of the elements of
the charged crimes.

However, portions of the Meggyesy decision are relevant. The
court acknowledged the Supreme Court has never considered this issue.

90 Wn. App. at 698. It recognized that the jury has the power to acquit
against the evidence: “This is an inherent feature of the use of general
verdict. But the power to acquit does not require any instruction telling
the jury that it may do so.” Id. at 700 (foot notes omitted). The court also
relied in part upon federal cases in which the approved “to-convict™
instructions did not instruct the jury it had a “duty to return a verdict of

guilty” if it found every element proven. See, Meggyesy, 90 Wn. App. at

16



698 fn. 5.%° These concepts support Truitt’s position and do not contradict
the arguments set forth herein.

The Meggyesy court incorrectly stated the issue. The question is
not whether the courtl is required to tell the jury it can acquit despite
finding each element has been proven beyond a reasonable doubt. The
question is whether the law ever requires the jury to return a verdict of
guilty. If the law never requires the jury to return a verdict of guilty, it is
an incorrect statement of the law to instruct the jury it does. And an
instruction that says it has such a duty impermissibly directs a verdict.
Sullivan v. Louisiana, 508 U.S. 275, 124 L.Ed.2d 182, 113 S.Ct. 2078
(1993).

Unlike the appellant in Meggyesy, '’ Truitt does not ask the court to
approve an instruction that affirmatively notifies the jury of its power to
acquit. Instead, he argues that jurors should not be affirmatively misled.
This question was not addressed in either Meggyesy or Bonisisio, thus the

holding of Meggvesy should not govern here. The Brown court

% E.g.. United States v. Powell. 955 F.2d 1206, 1209 (9th Cir.1991) (“In order for the
Powells to be convicted, the government must have proved, beyond a reasonable doubt,
that the Powells had failed to file their returns.”).

’ Indeed, the federal courts do not instruct the jury it “has a duty to return a verdict of
guilty” if it finds each element proven beyond a reasonable doubt. See Ninth Circuit
Model Criminal Jury Instructions: “In order for the defendant to be found guilty of that
charge, the government must prove each of the following elements beyond a reasonable
doubt: ..."

17



erroneously found that there was “no meaningful difference™ between the
two arguments. Brown, 130 Wn. App. at 771. Meggvesy and its progeny
should be reconsidered, and the issue should be analyzed on its merits.

h. The court’s instructions in this case affirmatively misled the jury

about its power to acquit even if the prosecution proved its case beyond a

reasonable doubt. The instruction given in Truitt’s case did not contain a
correct statement of the law. The court instructed the jurors that it was
their “duty” to accept the law as instructed, and that it was their “duty” to

convict the defendant if the elements were proved beyond a reasonable

doubt. Instructions No. 1 and 15 at CP 109, 125. A duty is “[a]n act or a
course. of action that is required of one by... law.” The American Heritage
Dictionary (Fourth Ed.. 2000. Houghton Mifflin Company). The court’s
use of the word “duty” in the “to-convict™ instruction conveyed to the jury
that it could not acquit if the elements had been established. This
misstatement of the law provided a level of coercion for the jury to return a
guilty verdict, deceived the jurors about their power to acquit in the face of
sufficient evidence, and failed to make the correct legal standard manifestly

apparent to the average juror. Leonard. supra''; Kyllo, 166 Wn.2d at 864.

'“ And the appeliant in Bonisisio.

" Under the common law, juries were instructed in such a way as to allow them to
acquit even where the prosecution proved guilt beyond a reasonable doubt. In Leonard.
the Supreme Court reversed a murder conviction and set out in some detail the jury

18



By instructing the jury it had a duty to return a verdict of guilty based
merely on finding certain facts, the court took away from the jury its
constitutional authority to apply the law to the facts to reach its general
verdict.

The instruction creating a "duty" to return a verdict of guilty was an
incorrect statement of law. The error violated Truitt’s state and federal
constitutional right to a jury trial. Accordingly, his convictions must be
reversed and the case remanded for a new trial. Hartigan supra.

VI. CONCLUSION.

For the reasons stated, Petitioner asks this Court to reverse and

remand the matter for a new trial.

Respectfully submitted on August 12, 2013.

s/Susan Marie Gasch, WSBA #16485
P. O. Box 30339

Gasch Law Office

Spokane WA 99223-3005
Telephone: (509) 443-9149

FAX: None

E-mail: gaschlaw(@msn.com

instructions given in the case. The court instructed the jurors that they “should” convict
and “may find [the defendant] guilty™ if the prosecution proved its case, but that they
“must™ acquit in the absence of such proof. Leonard, at 398-399, Thus the common
law practice required the jury to acquit upon a failure of proof, and a/lowed the jury to
acquit even if the proof was sufficient. Id.
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KORSMO, C.J. — Eric Truitt challenges his fourth degree assault (domestic
violence) conviction on the grounds that the jury instructions misled the jury about its
power to acquit. Our courts have repeatedly rejected this argument and we again do so
here. The conviction is affirmed.

The facts are of no consequence to this appeal and we need not dwell on them

other than to note that a jury heard allegations that Mr. Truitt committed second degree



No. 30873-1-I1I

State v. Truitt

assault and felony harassment against a household member. The jury, however,
convicted him solely of the inferior degree offense of fourth degree assault.'

Prior to closing argument, both parties presented jury instructions that included the
standard pattern elements instruction. The court used that instruction to advise the jury
concerning the elements it must find before returning a guilty verdict. After sentencing,
Mr. Truitt timely appealed to this court.

Mr. Truitt argues that the trial court’s “duty to convict” instruction violated his
constitutional right to a jury trial because it affirmatively misled the jury about its power
to acquit. We decline to consider Mr. Truitt’s argument because it is barred by the
invited error doctrine.

‘“ A party may not request an instruction and later complain on appeal that the
requested instruction was given.”’ State v. Henderson, 114 Wn.2d 867, 870, 792 P.2d
514 (1990) (quoting State v. Boyer, 91 Wn.2d 342, 345, 588 P.2d 1151 (1979)). This
iteration of the invited error rule applies even if the appellate court finds that the
appellant’s rights were violated by the jury instructions. Id. at 869-71.

Mr. Truitt requested the Washington Pattern Jury Instructions that all contained

the same language he now challenges on appeal. His argument is barred under the

' Mr. Truitt filed a statement of additional grounds that raises three issues that
have no merit. We note that his claim that he had no notice that he could face inferior
offenses is governed by statute. See RCW 10.61.003; RCW 10.61.010.
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invited error doctrine, and thus we do not reach his arguments concerning the
constitutionality of the “to convict” instruction.

Affirmed. |

A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040.

%"M’-j d'

Korsmo, C.J.

WE CONCUR:

Brown, J.
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Kulik, J.




