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L INTRODUCTION

This case represents the latest chapter in a continuing saga of fly-
by-night real estate development companies - or more accurately, the
insurers of such companies — that seck to avoid warranty responsibilities
for their shoddy construction of residences by allowing the development
companies to expire before their warranty obligations have ended. Often,
as here, the developer is an LI.C, and its members have made no
reasonable provision for the company’s obligations and potential Habilities
during winding up, as they are required to upon dissolution by law.

The saga began with Division I's Ballard Square decision, which
held that Washington’s Business Corporations Act only preserved claims
existing before corporate dissolution against abatement, but did not save
claims that accrued after dissolution from abatement. Baflard Sq. Condo.
v, Dynasty Consir., 126 Wn.App. 285,291, 108 P.3d 818 (2003), aff"d on
other grounds, 58 Wn.2d 603, 146 P.3d 914 (2006).

In the aftermath of Ballard Square, the Legislature took up two
measures. First was a comprehensive reform of the Business Corporations

Act, SB 6596, containing a number of provisions to correct Ballard



Square by, among other things, expressly preserving claims arising after
dissolution of a corporation for a specified period. See SB 6596.

The second measure was a new survival or anti-abatement
provision for the LLC Act, SB 6531, later codified as RCW 25.15.303:

The dissolution of a limited liability company does not
take away or impair any remedy available against that
limited liability company, its managers, or its members,
for any right or claim existing, or any liability incurred at
any time, whether prior to or after dissolution, unless an
action or other proceeding thereon is not commenced
with three years after the effective date of dissolution.
Such an action or proceeding against the limited liability
company may be defended by the limited liability company
in its own name.

Significantly, SHB 6531 did not expressly say that claims not commenced
within three years of dissolution would be barred, only that claims so
commenced would not be impaired by dissolution.

The testimony in committee, including that of the bill’s sponsor
Senator Brian Weinstein, shows that the purpose of SB 6531 was to create
a survival statute for dissolved LLCs, with no hint of any intent to create a
limitations period:

Staff Report: “Senate Bill 6531 deals with the dissolution

of limited liability corporations and the survival of claims

against a limited liability corporation following its
dissolution....

: Available at:

http:/fapps.leg.wa.gov/billinfo/summary.aspx?hili=6596 & year=2006



“There’s no express provision in the LL.C law dealing
with the survival of claims after dissolution. . .. What
the bill does is provide a three year period during which the
dissolution of an LLC does not in any way diminish a
remedy or a claim that was filed before or after the
dissolution. And I'd be glad to answer any questions.”

Sen. Weinstein: .. . .[Tlhe reason I'm here is that T heard
this Ballard Square decision that the last witness, John
Steel talked about, from the Bar, this was a decision
involving a corporation that dissolved and there were
claims against it, and once a corporation dissolves it no
longer exists, so you couldn’t sue it. And there was no
survival period. I knew that that was a problem for
both corporations and L1.Cs . . ..

“So what happened was that I spoke to Johnand ... .1
asked him, well why don’t you just do it for LLCs as well,
he said “Well, that’s a whole different department; we are
working on that, but that’s going to be a couple of years.”
So I thought well in the meantime, we should take care of
this little problem of allowing a three year window in order
to sue an LLC that - if they dissolved. So 1ranthe
language by the Bar Association, I worked with them, they
said this is fine for the meantime, we have no problem with
it, it’s well-worded, and they put their blessing on it, and so
I ran the bill, and here’s where we are. . .

(Appendix A, Transcript of House Judiciary Committee Hearing on SB
6531).% Likewise, the House and Senate Bill Reports both speak of the
measure as one creating a survival statute, not a period of limitation.
Although the Legislature thought it was creating a survival statute
for claims against LLCs, to its great surprise (and to the surprise of much

of the bar), in Chadwick Farms Owners Ass'nv. FCH, LLC, 166 Wn.2d

: http:/fwww . tvw. org/index.php?option=com_tvwplayeréeventID=2006021130

Beginning at time stamp 28:30



178,207 P.3d 1251 (2009), a 5-4 majority of the Washington State
Supreme Court ruled in essence that RCW 25.15.303"s effort to establish a
survival provision was a dead letter. The majority reasoned that under the
law as it existed at the time, an LLC’s “existence as a separate legal
entity” was extinguished not by dissolution of the LLC, as in the case of
corporations, but instead by “cancellation” of an LLC’s certificate of
formation two years after administrative dissolution under RCW
25.15.070(2)(c). Thus the Court reasoned that the survival provisions of
RCW 25.15.303 had no application because they only save claims from
abatement in the event of “dissolution™ of an LLC, but did not save claims
from abatement upon the cancellation of its certificate of formation.

In the course of the holding, in obiter dicta, the Chadwick Farms
majority also characterized RCW 25.15.303 as a period of limitations on

claims that runs from the effective date of dissolution of an LLC.’

& The Court’s characterization of former RCW 25.15.303 is dicta because the

statute was not applied in the case as a limitations period, and it was not necessary 1o
decide whether the statute was in fact a limitations period in order to decide the case.
Chadwick Farms, 166 Wn.2d at 198 (“In light of our holding that RCW 25.15.303 does
not permit actions against a canceled limited liability company, we need not reach the
question whether the [limitations provision of the] statute applies retroactively.™)

The dicta suggestion in Chadwick Farms that former RCW 25,153,303 was a
statute of limitations was simply wrong. The statute merely said that the dissolution
“does not take away or impair any remedy” unless a claim is not commenced within three
years. It only preserves claims, and never says that unless suit is filed within three years
of dissolution, all causes of action expire. The conclusion that after three years, remedies
are “taken away or impaired” is not warranted by the language of the provision, or by the
expressed intent of the Legislature. At best, the suggestion rests on one possible negative
implication of the language, as discussed below. It is more plausible that the Legislature
meant that once three years passes from dissolution, unfiled claims are no longer saved



To remedy what it perceived to be the erroneous result and poor
public policy embodied in the Chadwick Farms decision, the Legislature
quickly enacted Substitute House Bill 2657. Effective June 10, 2010,
SHB 2657 revised the LLC Act by removing all trace of language from
the LLC Act that suggested that a “cancelled” LLC no longer exists or is
mcapable of being sued. Instead, an LLC that dissolves, without more,
remains subject to suit indefinitely. The amendatory legislation also
changed RCW 25.15.303 by providing that its three year period, whatever
it means, would only come into effect if a dissolved LLC files a
“certificate of cancellation.” Moreover, the amendments instituted a new
procedure whereby an LLC may give general notice that it has dissolved
to the world, and specific notice to known creditors, and thereby terminate
liability for claims that are not asserted during the winding up period.
(See Appendix B, SHB 2657, as enrolled, esp. §§ 2(2)(c), 7(4),9 & 11.)

The House Bill Report, summarizing testimony in support of the
2010 amendments, noted that it would “address and resolve two issues that

need immediate attention. First, under the Chadwick Farms decision

from abatement, if that it what the law calls for. Had the legislature meant to say that
unless a claim is filed within three vears of dissolution, it clearly knew how to say so.

It should be noted that Division [ has also described former RCW 25.15.303 as a
limitations period, as defendants point out. See Serrano on Cal. Condo. Homeowners
Ass'nv. First Pac. Dev., Ltd., 143 Wn. App. 521, 524, 178 P.3d 1059 (2008). The
Sorrano decision is not binding on this court. State v. Johnston, 143 Wn. App. 1, 14, 177
P.3d 1127 (2007), review pending, 2013 Wash. LEXIS 334 (2013).



issued by the Washington Supreme Court, a certificate of cancellation
abates all legal claims. This decision leaves creditors in an untenable
situation.” Appendix B, House Bill Report for SB 2657, p. 4.

The Senate Bill Report likewise identified Chadwick Farms as the
impetus for the urgent passage of SHB 2657, and notes that the entire
concept of “cancellation” was included in the original Act not for the
purposes of bringing about an abatement of claims, but merely to keep an
aging computer system in the secretary of state’s office functioning
efficiently!?

Don Percival, chair of the subcommittee of the WSBA’s
Partnership and LLC Law Committee that drafted the 2010 amendments to
the LLC Act (he was also a primary drafter of the original LLC Act),
explained to the House Judiciary Committee on January 20, 2010 that

It’s really a very simple bill. Ithink it can fairly be

described as technical corrections, and that’s certainly the

mindset we had when going into the process of drafting this
version of the bill,

4 “The [LLC Act] as it was proposed to us originally did not include a process of

cancellation. The concept of cancellation sterumed from a concern expressed by the
[Office of the Secretary of State] with their computer system and a perceived need to
have a clear end to an LLC so it may be wiped off the books.” Appendix B, Senate Bill
Report for SB 2637, p. 3.



(Appendix B, Transcript of House Judiciary Committee Hearing on SHB

2657.)5 Moreover, with respect to the reason for the bill, he testified that

I don't think we intended that cancellation of the certificate
would result in the inability to bring actions against the
LLC or the inability of the LLC to take actions. That was
the extra step that the Chadwick Farms court took last year
that produced the anxiety among those of us who are
familiar with LLC practice.

I1d. He further explained that SHB 2657 would correct that procedural

deficiency in order to provide a remedy to creditors of defunct LLCs.

Id.

[[In Section One the bill does away with the statement that
the cancellation of the LLC's Certificate of Formation, that
the separate existence of the LLC as an entity continues
until cancellation of the Certificate of Formation . . . . So,
Section One eliminates the statement that suggests, by
negative inference, that if a Certificate of Cancellation is
filed the I.LL.C goes, "poof," goes away and that was the
basis for the Chadwick Farms decision.

I FACTS
The LL.C, Its Members, and the Sale Transaction,

Defendant Nichols & Shahan Developments LLC (“the LLC”) was

formed to act as a developer of residential housing, including the residence

which is the subject of this lawsuit. (CP 112). The LLC’s managing

members, defendants Joseph Nichols (“Nichols™) and Burt Shahan

(“Shahan™), were responsible for all major decisions of the company under

5

http:/iwww. tvw.org/index.php?option=com_tvwplayer&eventlD=2010011211
Beginning at time stamp 12:30.



the terms of its operating agreement. (CP 125). Although the operating
agreement is not specific, presumably this includes winding up decisions.

On September 22, 2004, Nichols signed a real estate purchase and
sale agreement (“REPSA”) for the subject residence with the plaintiffs, the
Houks. (CP 154). The REPSA identifies Nichols as the seller, and his
signature line does not reference the LLC. (CP 154, 158), When the sale
was consummated on or shortly after October 11 of 2004, however, title
was transferred by the LLC to the Houks. (CP 168).
B. LLC’s Initial Notice of Houk Claims,

Shahan, a managing member of the LLC, was advised by the
Houks of construction defects in the residence the LLC had built and sold
to them as carly as November of 2004. (CP 8, 50, 90). Thus by
November, 2004, the LLC was aware that it had outstanding warranty
obligations and potential liabilities to the Houks. If Nichols™ affidavit that
the Houk residence is the only home the LL.C ever built is believed, then
the LLC knew that its one and only customer had a potential claim against
it as of late 2004.
C. Enactment of Former RCW 25.15.303.

Effective June 7, 2006, Washington’s LLC Act was amended to
include a three year survival period for claims against L1.Cs, running from

the effective date of dissolution. Former RCW 25.15.303. Defendants



contend that this new section also operates, apparently by negative
implication, as a limitations period on claims that are not commenced
within three years of dissolution.®

D. Putative Administrative Dissolution of the LLC.

At some undetermined point prior to October 2, 2006, it appears
that the LLC did not file its annual renewal paper work with the Secretary
of State, or did not file its annual fee, or both. The only evidence on the
point in the record is a document entitled “Certificate of Administrative
Dissolution” dated October 2, 2006, and directed to the LLC’s registered

agent at his registered address.” (CP 174).

¢ If former RCW 25.15.303 is a limitations statute, plaintiff agrees with

defendants” unstated assumption it should apply prospectively to the defendant LLC as to
the claims that had already accrued against it. See Unruh v. Cacchioiti, 172 Wn.2d 98,
117-118, 257 P.3d 631 (2011 )}(*Under the general ruje . . . we presume the new
Hmitations period applies prospectively. And if the claim accrued before the date of
enactiment, the limitations period begins to run from the date of enactment.”)

Thus, if the LLC was in fact administratively dissolved on October 2, 2006, then
the putative limitations period would have expired three years later, on October 2, 2009.

However, as appears more fully below, the limitations period was not triggered
because of the LL.C’s continued business activities following administrative dissolution
and failure to wind up, making it a de facto subsisting LLC that is barred from raising a
dissolution that was not carried out as a defense. Moreover, the period never expired
because the LLC’s subsequent termination as a legal entity tolled the limitations period
with a year remaining to the period, until the LLC’s legal existence was restored by the
2010 amendments to the LL.C Act. By the time the LLC was restored to existence, the
limitations period had changed again. Under Unruh the new period also applies
prospectively. The new version of RCW 25.15.303 would require the LLC to file a
“certificate of dissolution” before taking advantage of any limitation of claims it
establishes. The LLC concedes it has not filed a certificate of dissolution.
7 The LLC’s registered agent was Robert Beach, and his address was 2829 South
Grand Blvd., Suite 302, Spokane. (CP 120).



Nichols claimed in deposition that the attorney who acted as the
LLC’s registered agent closed up shop (two floors above him), and so the
members did not receive any notice that the LLC had failed to file for its
annual renewal. (CP 192, 119, 120).2

The law at this time provided that the secretary of state may
commence a proceeding under RCW 25.15.285 to declare an LLC
administratively dissolved if'an I.L.C does not pay it annual fees and
deliver an annual report. RCW 25.15.280. To commence an
administrative dissolution proceeding, the secretary of state must send the
LLC written notice of the proceeding to its principal place of business, and
if the shortcomings are not corrected, the LLC is deemed “dissolved” 60
days after that notice is sent. RCW 25.15.285(3).

The record is silent as to when (if ever) the secretary of state gave
the required notice of commencement of a proceeding under RCW

25.15.285 to administratively dissolve the LLC.

8 The LLC’s principal piace of business was 2829 South Grand Blvd., Suite 161,
Spokane, (CP 119), two floors below the registered agent.

Nichols® claim that the LLC did not receive notice of the dissolution proceeding
may not be true because the notice was supposed to be directed by the secretary of state
to the LLC’s principal place of business, not the registered agent. What actuaily
happened is not known on the current record. Thus at this point the trier of fact could
conciude either that Nichols or another member in fact received notice and knew of the
dissolution proceeding, but took no steps to wind up the LLC and make provision for its
obligations, or that the dissofution proceeding was never properly commenced in the first
place, so the company never dissolved. In any event, Nichols is clear that the members
had no intention of allowing the LLC to lapse. (CP 194).
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The record 1s inconclusive as to the actual date, if any, of
administrative dissolution of the LL.C following notice and
commencement of the dissolution proceeding. The document entitled
“Certificate of Administrative Dissolution” dated October 2, 2006 states
that “In accordance with RCW 23B.14.210 the above corporation is
hereby administratively dissolved as of October 2, 2006” for failure to file
“an annual list of officers/license renewal within the time set forth by
law.” (CP 174) (Emphasis added.) But of course, RCW 23B, the
Business Corporations Act, has no application to an LLC, and LLCs have
no “officers” as such. Exactly what the document is intended to do or
mean is thus not apparent from its face.

E. The LLC’s Continued Operations.

In his affidavit in support of summary judgment, Nichols averred
that the LLC “ceased all its business activities” after consummation of the
Houk sale in October of 2004. (CP 114). However, in deposition Nichols
testified that in 2005 the LLC applied for insurance, and that he “brought
fthe LLC] into the mix on building the duplex up on lot one of Qualchan
Hills.” (CP 295). By way of further explanation, Nichols stated that
“Nichols Shahan [the L.L.C] was hiring Best Construction to build the

duplex through the Overlook, LLC.” (Id.) The LLC hired Best

11



Construction and defendant Shahan to oversee the construction of the
duplex, which was finished, probably, in 2007. (CP 191).
F. Cancellation of the LL.C and Tolling of the Limitations Period.

If, as the LLC contends, the “Certificate of Administrative
Dissolution” reflects the secretary of state’s properly-executed action to
dissolve the LLC, then under the LLC Act as written in 2006 through
2008, the LLC’s “Certificate of Formation™ was automatically cancelled
by the secretary of state two years later, on October 2, 2008. “[Wlhen the
secretary of state administratively dissolves a limited liability company for
failure to pay fees or file reports (as here), cancellation of the certificate of
formation automatically occurs two years later it the company does not
seek reinstatement. See ... [former] RCW 25.15.290(4)...” Chadwick
Farms, 166 Wn.2d at 190.

According to the Supreme Court in Chadwick Farms, this
cancellation of an administratively dissolved LLC’s certificate of
formation terminates the company’s legal existence, rendering it incapable
of being sued, or maintaining suit. 166 Wn.2d at 195 and 199. As
discussed below, that termination of the LLC toiled all statutes of

limitation by operation of law.
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G. Reinstatement of the LL.C’s Legal Existence by Operation of
Law, And Enactment of New Prerequisites to LL.C Immunity
Following Dissolution.

Effective June 10, 2010, the Legislature made substantial revisions
to the LLC Act. First, the provision in RCW 25.15.070(2)(c) which
formerly indicated that cancellation of a certificate of formation ended an
LLC’s “separate legal existence” was excised from the Act. Second, the
amended Act established a new procedure whereby a dissolved LLC may
notify known claimants of the dissolution, state a deadline for assertion of
claims, and receive a bar to the prosecution of such claims if they are not
timely asserted. RCW 25,15.298. Finally, the Act was amended to
provide that unless a “Certificate of Dissolution” commencing a winding
up period is filed by the LLC, the even the passage of three years will not
impair creditors’ rights to pursue claims against the LLC, or the LLC’s
rights to pursue claims itself. RCW 25.15.303 (as amended).

As discussed below, the removal of all legal significance of the
cancellation of an LLC’s Certificate of Formation restored the LLC to
legally extant status. This in turn either restarted the clock on the old
limitations period RCW 25.15.303 (if that is what it is), or called for

application of the new requirement that the three year period only applies

if a certificate of dissolution is also filed by the LLC.
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H. Commencement of This Suit.

This suit was commenced approximately 6 months later, on
December 16, 2010, by filing. (CP 1).

III. ARGUMENT
A. Standard of Review

Defendants correctly identify the standard of review as de novo.

In addition, under RAP 2.5 this court “may affirm the trial court on
any grounds established by the pleadings and supported by the record.”
Otis Hous. Ass'nv, Ha, 165 Wn.2d 582, 587, 201 P.3d 309 (2009). Sece
also RAP 2.5(a)(“A party may present a ground for affirming a trial court
decision which was not presented to the trial court if the record has been
sufficiently developed to fairly consider the ground.™)

B. Former RCW 25.15.303 Was Not a Limitations Period.

The legislative history of the 2006 amendment to the LLC Act
show that former RCW 25.15.303 was enacted to prevent claims from
abating upon dissolution of an LLC, and that is all. It was a survival
statute, and only a survival statute. It said simply that dissolution “does
not take away or impair remedies” unless suit is not filed within three
years of dissolution. The statute does not say that the passage of three
years necessarily impairs remedies or terminates them. It is equally

plausible that the Legislature simply meant that if suit is not filed within
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the three year “safe harbor™ period, then the question of whether remedies
are impaired by an LL.C’s dissolution (through abatement, for example) is
governed by other law. Given the legislative history and testimony, as
well as the context in which the measure was enacted as an emergency
survival provision, this latter reading is the most plausible.

At best, considered as a limitation period, the statute is ambiguous
because multiple inferences are possible as to the legal effect of the
expiration of three years from dissolution. Given that ambiguity, the court
may look to the Legislative history and purpose to evaluate whether a
limitations period was intended. City of Seattle v. Fuller, 177 Wn.2d 263,
269, 300 P.3d 340 (2013). As demonstrated in the Introduction, the
Legislature’s purpose was solely preservation of claims from feared
abatement upon dissolution. The Legislature, unfortunately, picked the
wrong triggering event for abatement under the former LLC Act.

To the best of counsel’s knowledge, no Washington statute of
limitations articulates an intent to bar actions in such a patently ambiguous
manner — by mere plausible negative implication. On the contrary, the
Legislature customarily uses clear and affirmative language such as “Any
action to enforce a claim ...shall be forever barred unless commenced

within four years,” RCW 19.86.120, or similar. See, for example, RCW
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4.16.020 through RCW 4.16.150; RCW 4.16.340; RCW 42.56.550(6);
RCW 60.04.141,

If the court is to find a limitations period by mere plausible
negative implication, the negative implication should be the only plausible
one. But that is not the cases here. The Legislature said nothing about
barring claims that were not filed in the survival period, and probably
intended that the question of what happens if suit is not filed should be
resolved by other law. This court should therefore decline to find that
former RCW 25.15.303 clearly imposed a limitations period at all, given
that the statute does not purport to bar claims by its plain language, given
that it was enacted in an effort to preserve claims from possible abatement
and not to establish a limitations period, and given that the conclusion that
it operated as a limitations period is not a required negative implication
from the statutory language.

C. Even Assuming Former RCW 25.15.303 is a Statute of

Limitations, Defendants Failed to Establish When, If Ever, the

LLC was In Fact Administratively Dissolved so as to

Commence the Running of that Limitations Period,

Henceforth, plaintiff assumes that defendants are correct that
former RCW 25.15.303 was a period of limitations. Even if that is so,

however, defendants cannot prevail in their summary judgment motion on

the record presented.
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“The statute of limitations 1s an affirmative defense, and the
defendant carries the burden of proof.” Rivas v. Overlake Hosp. Med. Ctr.,
164 Wn.2d 261, 267, 189 P.3d 261 (2008), citing CR 8(c) and Haslund v.
City of Seattle, 86 Wn.2d 607, 620-21, 547 P.2d 1221 (1976). Defendants
failed to carry their burden of proof.

The only evidence of when, if ever, the LLC was administratively
dissolved is an ambiguous document that does not reference the governing
law. Nichols has no personal knowledge of when or why the company
may have been dissolved. There is no competent testimony to establish
the date of legal dissolution of the LLC, or even the requisite notice to
commence a dissolution proceeding.

Defendants failed to meet their burden of proof, so entry of
summary judgment in the defendants’ favor would have been improper.
D. The LLC May Not Raise Defenses Based on Dissolution (or

Subsequent Cancellation) Because it Continued to Conduct

Business as a Subsisting, de facto L.1.C Following its Putative

Administrative Dissolution.

Defendants say their continuing business operations following
dissolution are “immaterial” to the limitations period. Defendants are
mistaken: a subsisting, de facto L1.C which, instead of winding up,

continues to actively prosecute business, may not raise its legal status as a

defense under established Washington law.
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Under the LLC Act at the time, after dissolution an LLC’s
legitimate activities are limited to winding up. Former RCW
25.15.295(1)See Appendix C, the Limited Liability Company Act, SSHB
1235, as enrolled in 1994, §806) and RCW 25.15.270(2) (Making
reasonable provision for known obligations and unmatured claims).

Commencement of new business operations, carrying on
construction operations on multi-family housing, and failure of the
members to take any steps to actually wind up the LLC or make any
provision for its known obligations are all clear indicators of an ongoing,
de facto LLC.° In order to find that a company is a de facto legal entity

.. .three essentials are necessary: (a) a charter or general

law under which such corporation as it purports to be might

lawfully be organized; (b) an attempt to organize
thereunder; and (c) actual user of the corporate franchise.

i While the common law of de facto corporations and partnerships is well-

developed, no case in Washington has yet applied the common law doctrine to an LLC,
However, the doctrine has been applied by analogy by other courts to bar a de facto LLC
from denying its existence (regardless of reliance by the plaintiff, as required where
corporation by estoppel is alleged). See, for example, Duray Dev., LLC v. Perrin, 288
Mich. App. 143, 159, 792 N.W.2d 749 (Mich. Ct. App. 2010); Marter of Hausman, 13
N.Y.3d 408,412,921 N.E.2d 191 (N.Y. 2009) (*The parties do not dispute, and both
courts below concluded, that the de facto corporation doctrine is applicable to limited
liability companies. We agree.”}, Leber Assocs., LLC v. Enim't Group Fund, Inc., 2003
U.S. Dist. LEXIS 13009 (S.D.N.Y. July 22, 2003); Henderson Apt. Venture v. Miller,
2012 U.S. Dist. LEXIS 94156 (D. Nev. July 6, 2012); Global BTG LLC v. Nat'l Air
Cargo, Inc,, 2011 1U.S. Dist. LEXIS 70386 (C.D. Cal. June 29, 2011); Fashion Brokerage
Int'l, LLC v, Jhung Yuro Int'l LLC, 2011 U.S. Dist. LEXIS 25687 (D.N.J. Mar. 14, 2011)
{“[A] business may be ireated as a de facto limited Hability company notwithstanding the
absence of formal organization if: (1) there was a bona fide attempt to organize under the
applicabie statute and colorable compliance with the statutery requirements; and (2) the
company actuaily used or exercised company powers pursuant to the applicable statute.”)
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Mootz v. Spokane Racing & Fair Ass'n, 189 Wash. 225,228, 64 P.2d 516
(1937). All three requisites are met here:

(1) The LLC had a charter under which it purported to be lawfully
organized.

(2} An attempt was made to organize it as such, and its failure to
maintain its status was allegedly inadvertent. Indeed, the members had no
idea that the LLC had been dissolved, and believed the company to be
fully legitimate, because the company’s attorney and registered agent did
not forward on notice of the company’s dissolution to them.

(3) The LLC, through its members, continued to act by entering
into contracts of insurance, hiring a general contractor to build a duplex,
and employing a construction supervisor.

A de facto corporation may be found post-dissolution:

In this state, the common-law doctrine of de facto

corporation has been applied to postdissolution situations.

See Pattersonv. Ford, 167 Wn.121, 125, 8 P.2d 1006

(1932) (corporation which failed to pay the annual license

fee was still a corporation de facto and its existence, or

exercise of corporate powers, could not be collaterally

attacked); see also 8 WILLIAM MEADE FLETCHER,

FLETCHER CYCLOPEDIA OF THE LAW OF PRIVATE

CORPORATIONS § 3844 (Timothy P. Bjur et al., eds.,

rev. ed. 1992) . ..

Equipto Div. v. Yarmouth, 134 Wn.2d 356, 369-370, 950 P.2d 451 (1998).
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The legal effect of de facto entity status is that the parties dealing
with a de facto entity, and the entity itself are both barred from drawing its
status into question. Thus, in Bask v. Culver Gold Min. Co., 7 Wash. 122,
127, 34 P. 462 (1893), the court noted that

Where, under statutes like ours, steps have been taken to

organize a corporation, which are irregular, and there has

followed a course of corporate action, there may be a de

Jacto corporation, the existence of which cannot be

denied either by itself or by those dealing with it.

(Emphasis added.) And, in Purdin v. Washingion Nat'l Bldg., Loan & Inv.
Ass'n, 41 Wash. 395, 396-397, 83 P. 723 (1906) the court stated that

The rule, sustained by the overwhelming current of

authorities, and based on considerations of public policy, is

that, where a reputed corporation is acting under forms of

law, unchallenged by the state, the validity of its

organization cannot be drawn in question by private

parties
(Emphasis added).

Applying the common law of de facto corporations by analogy to
the LLC, the defendants should not be heard to raise the 1.1.C’s dissolution
as a means to an affirmative defense. The limitations period in RCW
25.15.303 is predicated on a true dissolution, which requires winding up a
business and making reasonable provision for known obligations. Insofar

as the LLC did not actually wind up, did not make provision for its

obligations, and instead entered into new business, it should considered a
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de facto 1.1.C, and all defendants barred from raising the “dissolution”
they never carried out as a means to escape hability.
E. Any Limitations Period Under Former RCW 25.15.303 was

Tolled Between the End of the 1.1.C’s Legal Existence (October

2, 2008) and the Restoration of its Legal Existence by SHB

2657 (June 10, 2010).

The LLC’s limitations period argument also fails because the
company’s termination, by automatic cancellation of its certificate of
formation, tolled the limitations period as a matter of law until the LL.C
was restored to legal existence in 2010,

The common law of Washington tolls statutes of limitation in
situations where a claimant is prevented by operation of law or by
circumstances from commencing suit. “Tolling means the statutory
limitation periods are suspended because 4 . . . situation, such as the
defendant's absence or concealment, prevent commencement of the action.
Once the disability or condition has disappeared, the statutory limitation
periods resume. Duke v. Boyd, 133 Wn.2d 80, 94, 942 P.2d 351 (1997)
(Talmadge, J., concurting).

This type of tolling includes situation like ours, where a positive
rule of law precludes a plaintiff from commencing suit.

{Tlhe operation of the statute of limitations was tolled

during appellant's period of immunity from service of

process . . . . Although generally exceptions to a statute of
limitations will not be implied, nevertheless where there is
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an inability to bring a lawsuit this rule is not applied and
exceptions are created.

When a person is prevented from exercising his legal

remedy by some positive rule of law, the time during

which he is prevented from bringing suit is not to be

counted against him in determining whether the statute

of limitations has barred his right even though the

statute makes no specific exception in his favor in such

cases. Braun v. Sauerwein, 77 U.S. (10 Wall.) 218, 19 L.

Ed. 895 (1869); Amy v. Watertown (No. 2.), 130 U.S. 320,

32 L. Ed. 953, 9 S. Ct. 537 (1889Y); Wagner v. New York, O.

& W. Ry., 146 F. Supp. 926 (M.D. Pa. 1936); Davis v.

Wilson, 349 F. Supp. 905 (E.D. Tenn. 1972).

Seamans v. Walgren, 82 Wn.2d 771, 774-775, 514 P.2d 166 (1973)
{Emphasis added).

Under the same doctrine, when a statutory obstacle to commencing
suit is removed, the limitations period begins to run again. Thus, “Where
such a constitutional or statutory obstacle to bringing suit is legislatively
removed, it has been held that the statute runs on from the date of
amendment lifting the bar.” Stephens v. Stephens, 85 Wn.2d 290, 293,
534 P.2d 571 (1975) (citations omitted).

In addition to common law, Washington statutory law tolls
limitations periods upon the “absence” of a defendant from the
jurisdiction. Under RCW 4.16.180, “the time of his or her absence . . .

shall not be deemed or taken as any part of the time limit for the

commencement of such action.”
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Here, even accepting the defendants’ argument that the LLC was
administratively dissolved on October 2, 2006, it is beyond dispute that as
of October 2, 2008 the LLC’s certificate of formation was cancelled by
operation of law, and it could not at that point sue or be sued. Chadwick
Farms, 166 Wn.2d at 190.

Accordingly, the limitations period in RCW 25.15.303 was folled
during the period of the LLC’s non-existence. The limitations period was
three years from dissolution, so a year remained to the himitations period
at the time the L.I.C ceased to exist. The LLC was restored to legal
existence in June of 2010 (as discussed in greater detail below), at which
point the remaining year of the limitations period began to run again under
Stephens. This suit was timely commenced within that year.

E. Because the Limitations Period of Former RCW 25.15.303

Never Applied to the Defendants, and Never Expired as to the

LLC, the 2010 Amendments to RCW 25.15.303 Apply In This

Case.

Former RCW 25.15.303 was not triggered because of the de facto
continuing status of the LL.C which did not wind up, and even if triggered
the period never expired because it was tolled by operation of the LLC’s
termination. Thus, the question becomes whether the new limitations

period in the 2010 amendment to RCW 25.15.303 now applies following

the L.LC’s formal restoration to extant status?
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The answer is that it does, because new limitations periods apply
prospectively to accrued claims on which a pre-existing limitations period
is running:

A statute that imposes a new limitations period is presumed
to run prospectively, unless the legislature intends

- otherwise. 1000 Virginia Ltd. P'ship v. Vertecs Corp., 158
Wn.2d 566, 584, 146 P.3d 423 (2006). Thus, when a claim
accrues before the statute goes into effect, the new
limitations period begins to run on that claim from the
effective date of the statute's enactment. Hanford v. King
County, 112 Wash. 659, 662, 192 P. 1013 (1920) (“[Tlhe
limitation of the new statute, as applied to pre-existing
causes of action, commences when the cause of action is
first subjected to the operation of the statute ... .”);
Merrigan v. Epstein, 112 Wn.2d 709, 717,773 P.2d 78
(1989) (“*[Tlhe new limitations law operates ... on causes
of action which accrued prior to the change in law, but the
new period of limitation starts to run from the effective date
of the statute which makes the change.”” (emphasis
omitted) (quoting Lewis H. Orland & David G. Stebing,
Retroactivity in Review: The Federal and Washington
Approaches, 16 Gonzaga L. Rev. 855, 882 (1981)));
Torkelson v. Roerick, 24 Wn. App. 877, 879, 604 P.2d
1310 (1979) (“[ A] new statutory limitation may operate on
a claim that has accrued prior to the amendment of the
statute of limitation by beginning to run as of the effective
date of the amended statute.”).

Unruh, 172 Wn.2d at 98.

The defendants have always been free since 2010 to take
advantage of the revised three year limitations period in current RCW
25.15.303, but in order to do so the LLC must file a certificate of

dissolution certifying its winding up. Defendants conceded they have not

24



done so. The trial court, therefore, was correct in denying summary
judgment because the defendants have not fulfilled the prerequisites to
claiming the LLC Act’s particularized limitations or non-claim provisions.
G. The 2010 Amendment of the Survival Period of LL.Cs and the

Amendment of the Limitations Period at RCW 25.15.303 are

Clearly Curative and Remedial, and Should be Applied to

Preserve the Claims Against Defendants,

Even setting all of the foregoing aside, the 2010 amendments to the
LLC Act end any hope for the defendants’ limitations period arguments.
The question of whether those amendments apply involves first, analysis
of any potential retroactive application of the 2010 amendatory legislation,
and second, consideration of the fundamental equity concerns underlying a
retroactivity analysis. The analysis must consider first whether the new
definition of the period of LLC existence should apply, and second
whether the new three year “limitations” period for claims against
dissolved LLCs should apply. We consider these separately below.

1. The 2010 Amendments Restoring the LL.C to Legal

Existence Are Presumed to be Remedial and
Retroactive.
Remedial amendments make changes to practice, procedure, and

most importantly — the availability of remedies. Srare v. Pillatos, 159

Wn.2d 459, 473, 150 P.3d 1130 (2007)."°

o A “curative” amendment is one that “clarifies” or “technically corrects” an

ambiguous statute, and is likewise retroactive if no judicial construction of the original
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The 2010 amendments to the LLC Act established a new period for
survival of LLCs, and in so doing established remedies where none
previously existed against terminated LLCs by reason of abatement.
Specifically, the 2010 amendments make remedies available to L.LC
creditors despite the procedural obstacle formerly presented by the impact
of a purely bureaucratic and procedural act, to wit, “cancellation” of an
LLC’s “certificate of formation.” By removing the legal meaning attached
to that purely bureaucratic act, the Legislature made a significant change
in the procedures governing LLCs, not to vested rights. In discussing the
survival period of LLCs, there is no issue of restoring “expired” or “stale”
claims under a vested right to a limitations period — the question is purely
an administrative and procedural one as to the period of existence of an
LLC as a legal entity.

As far as counsel is aware, every court that has ever considered the
matter has held that a new corporate survival period is by its nature

remedial and therefore retroactive, and that such new procedures do not

statute is contravened. /000 Virginia Ltd. P'ship v. Vertecs, 158 Wn.2d 566, 584, 146
P.3d 423 (2006). The change in the period of LLC existence is also a technical
correction, and thus curative as Don Percival’s testimony quoted above indicates. No
issue of contravening Chadwick Farms arises because during the period that Chadwick
Farms' construction of the LLC Act’s provisions regarding cancellation of a certificate of
formation was the law, up until enactment of the 2010 amendments, terminated LLCs did
not exist as legal entities. The restoration of terminated entities under various
circumstances is a commonplace feature of statutes governing corporate entities,
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change the scope of any substantive rights existing at the time the claims
against the dissolved entity accrued.

In Quintana v. Los Alamos Medical Cir., 119 N.M. 312, 889 P.2d
1234 (N.M. Ct. App. 1994) Plaintiff filed suit against a medical center
alleging malpractice committed on his son, who died in 1959 during a
procedure to have cavities filled. The medical center was dissolved in
1963, and Plaintiff did not file suit until 1990."" Under the law in effect at
the time the medical center dissolved, claims against a dissolved
corporation never abated; in the intervening years, however, a new statute
set up a two-year survival period. Thus, the question was did the open-
ended survival period in force on dissolution apply, or did the short
survival period that was later enacted apply? The court held the new
survival period governed because it merely changed procedures, impacting
no vested interests:

Statutes concerning the survival period of a corporation

after dissolution are generally construed as procedural

rather than substantive. . . . As a remedial or procedural

matter, the survival period adopted after dissolution

may apply to corporations dissolved before the effective

date of the new survival statute.

119 N.M. at 314 (citations omitted).

1 The court assumned the statute of limitations was tolled by concealment of the

son’s cause of death, so the suit was timely.
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In Walden Home Builders v. Schmit, 326 Tll. App. 386, 62 N.E.2d
11 (1945), the plaintiff dissolved corporation had its claim for breach of
contract dismissed for want of capacity to sue. The breach had occurred in
1937. The plaintiff dissolved in 1940. Under the common law at the time
of dissolution, the corporation’s claims did not survive dissolution, In
1941, however, a survival period for claims by the corporation was
enacted, allowing suit to be brought by a dissolved corporation within two
years after dissolution. The court held that the newly enacted survival
period governed, again because it altered no vested interests:

To my mind, the statute is one which merely provides a

different method of winding up and administering the

affairs of dissolved corporations. It creates no causes of

action and deprives no one of property. .. [[}t appears to

be well settled that when a corporation is dissolved, its

assets do not vanish and its debtors are not absolved or

released.

No valid reason has been suggested why the amendment
should not apply fo corporations previously dissolved.

62 N.E.2d at 13.
Finally, in United States v. Village Corp., 298 F.2d 816, 816-17
(41}1 Cir. 1962), the court posed the issue as follows:
The District Court held that a Virginia statute permitting
the institution at any time of suits against Virginia
corporations in the process of liquidation does not apply to
suits against corporations the charters of which have been

revoked prior to the enactment of the statute. We think it
does.

28



The court explained that the new survival statute and its

complete reversal of the common law rule of abatement

of actions upon dissolution are remedial measures

entitled to a liberal construction to effectuate their

purposes.
298 ¥.2d at 819 (citations omitted.) Thus the new survival statute applied
retroactively to a corporation already dissolved at the time of enactment.

The 2010 amendment to the period of LLC existence is silent on
whether it is retroactive (though its drafter certainly viewed the
amendment as mere technical correction, which is a retroactive curative
measure.) That silence, however, is not dispositive of the question of
retroactivity. If silence were dispositive, the entire body of law dealing
with implied retroactivity of “remedial” measures would be unnecessary.

Here, the legislative intent to address the absurd policy
implications of Chadwick Farms is clear. The amendment was enacted
during substantial controversy on the issue, which is itself a strong
indicator of retroactive intent. McGee v. DSHS, 142 Wn.2d 316, 325, 12
P.3d 144 (2000) (“The Legislature's intent to clarify a statute is manifested

"y

by its adoption of the amendment "'soon after controversies arose as to the
interpretation of the original act].]")

The general rule is articulated in State v. Pillatos, 159 Wn.2d at

473, where the court noted that
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[R]emedial statutes are generally enforced as soon as
they are effective, even if they relate to transactions
predating their enactment. See Miebhach v. Colasurdo,
102 Wn.2d 170, 180-81, 685 P.2d 1074 (1984). ““A statute
is remedial when it relates to practice, procedure, or
remedies and does not affect a substantive or vested right.”
Id. at 181 (citing Johnston v. Beneficial Mgmt. Corp., 85
Wn.2d 637, 641, 538 P.2d 510 (1975)). Remedial statutes
are an exception to the general rule that statutes operate
prospectively. “[1}f a statute is remedial in nature and
retroactive application would further its remedial
purpose,” it will be enforced retroactively. Macumber v.
Shafer, 96 Wn.2d 568, 570, 637 P.2d 645 (1981). The
relevant portions of Laws of 2005, chapter 68 are remedial
law, as they relate only to procedures and do not affect
substantive or vested rights. [ Viz., whether procedurally a
jury is to be empanelled to determine whether an
exceptional sentence should be imposed. ]

(Emphasis added.) See also Marine Power & Equip. Co. v. Wash. State
Human Rights Com. Hearing Tribunal, 39 Wn. App. 609, 694 P.2d 697
(1985) and In re Marriage of Flannagan, 42 Wn. App. 214, 222, 709 P.2d
1247 (1985).

In Ballard Square itself, the Supreme Court applied a new
corporate survival statute retroactively, even when it was enacted while
the litigation was pending. While the Court noted that retroactive intent
was expressly set forth in the statute at issue there, it also noted that “A
statute will also be retroactively applied if it is curative or remedial.”
Ballard Square Condo. Owners Ass'n v. Dynasty Constr. Co., 158 Wn.2d

603, 617 146 P.3d 914 (2006), citing 1000 Va. Ltd. P ship v. Vertecs
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Corp., 158 Wn.2d 566, 146 P.3d 423 (2006). The Court explained that the
length of time in which claims may be prosecuted against entities that
exist purely by Legislative grace may be changed without impacting any
vested rights. 158 Wn.2d at 617-618,

Including Ballard Square, this court now has before at least four
cases involving the enactment of a survival statute for claims involving a
dissolved corporate entity. In every one, the court applied the new
survival statute retroactively as a remedial measure impacting no vested
interests, because the law of survival of claims against purely legal entities
can be altered at will by the Legislature. This court should do the same.

In short, the 2010 LLC Act amendments o the L1.C survival
period are technical, administrative, affect procedures and practices related
to winding up, and provide for preservation of remedies that were
previously unavailable as a result of such procedures. The amendments
are therefore presumed to apply retroactively, in order to effectuate the
Legislature’s rightful policy concerns about the bad public policy
announced in the Chadwick Farms decision. Here, that means that thé
new provisions deeming the LLC to have continuing existence and

susceptibility to suit apply to it."?

1 Even if the 2010 amendments reinstating the legal existence of the LLC were

not plainly remediai and retroactive, the court here should assume they are because the
LLC has admitted that it still exists. The LLC requests attorney fees. Only a subsisting
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2. Retroactive Application of the Amended Limitations
Period Is Not Required to Affirm the Trial Court’s
Denial of Summary Judgment as to the LL.C, and
Retroactive Application of the Amended Limitations
Period is Proper Under the Circumstances as to Both
the LLC and its Members.

As shown, a party has no right to rely on a given statutory period
for corporate existence. But if retroactive application of an amendment to
a statute of limitations, for example, will “disturb a party’s reasonable
reliance on what the law formerly said” and thereby cause “substantial
injustice,” that is pertinent to whether a new statute should be applied to
existing transactions or situations. Hale v. Wellpinit School Dist., 165
Wn.2d 494, 507, 198 P.3d 1021 (2009). Thus as defendants note, in the
case of amended limitations periods the courts frequently speak of
defendants having a “vested right” to a limitations statute that has expired.

In this case, however, application of the rule generally forbidding
retroactive application of a new limitations period after expiration of the
old one is inappropriate for at least six reasons.

First, RCW 25.15.303 was not a limitations period to begin with,

and so there was no vested right to ifs expiration.

legal entity is entitled to assert such a claim, and the LLC should therefore be judicially
estopped to deny its continuing existence since June 10, 2010.
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Second, the defendants did not in fact dissolve or wind up, but
continued the LLC as a de facto entity, so the limitations period was not
triggered and could not create a “vested right” or expectation.

Third, the LLC and its members never actually relied on the LLC’s
dissolution for a good-faith belief that they had escaped liability. Its
members did not even know the LLL.C was dissolved. The LLC and its
members continued to act as though the LLC had continuing existence,
showing that they did not rely on its dissolution or the prior version of the
Act for a reasonable belief that the LLC was not subject to suit.

Fourth, the LLC logically could not have had a “vested right” in
expiration of a statute of limitations, for the simple reason that it did not
exist when that right supposedly vested.

Fifth, because the LLC was terminated until June 10, 2010, and the
peried provided under former RCW 25.15.303 never expired, there is no
issue here of “retroactive” application of the new limitations period.
Application of the new period here is a prospective under Unruh.

Sixth, there is no “substantial injustice” in applying the new
limitations period 1in this setting. As the sponsor of the Legislature’s
original attempt at creating a survival provision to deal with fly-by-night

developers commented:
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Senator Brian Weinstein: “Well, it doesn’t make sense to

me that an LLC could dissolve and just have its claims go

into Never-Never Land, and so if people were relying on it,

they shouldn’t have been relying upon it because it’s

almost fraudulent in my opinion.

{See Appendix A, Transcript of House Judiciary Committee Hearing on
SB 6531.) (Emphasis added).

The notion that a statute of limitations should not ordinarily be
retroactively applied is based on the desire to protect legitimate
expectations of security against stale claims, founded on clear law. Here,
any such expectation was not real, was not legitimate, and was not based
on clear law, and the claims are not in fact stale. The expectation was not
real because defendants did not expect that they had avoided suit by
dissolving their LLC, and the company never actually wound up. Any
expectation was not legitimate because no provision was made for L1.C
obligations. Any expectation was not based on clear law, because the
RCW 25.15.303 is arguably not a limitations pertod at all. And finally,
there is no dispute that the claims at issue are otherwise timely.

The 2010 amendments and their legislative history show plainly
that the Legislature considered survival of creditor remedies against
dissolved LLCs, and requiring notice to creditors before extinguishing

claims to be matters of signal importance that trump issues of corporate

finality. Under these circumstances, the remedial will of the Legislature to
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restore causes of action to creditors by making the limitations period only
available when a certificate of dissolution has been filed, or proper notice
of dissolution has first been given, militates strongly in favor of applying
the 2010 amended limitations to claims against the LLC and its members
in this case, irrespective of the general rule.

3. There Are No Adverse Policy Consequences to

Applying the 2010 Amendments to Previously-
Cancelled LLCs.

The LLC contends that the floodgates of litigation against
legitimately dissolved LLCs will be opened by recognizing that it has
continuing potential liability because it did not file a certificate of
dissolution when it could have, and/or did not notify its creditors of its
dissolution. The defense argument is mere hyperbole.

First, other limitations periods must be considered. The LLC Act
was amended in 2010. Three years have passed since then. Thus any
administratively dissolved LI.C impacted by the change in its status from
“cancelled” to merely “dissolved” is now 5 or more years from the accrual
of claims against it, and all of these still have the procedures available to
terminate potential claims by notice to creditors under RCW 25.15.298.

Second, the Legislature’s policy choice is clear: the rights of
creditors trump the “expectations” of LLCs that they may go swiftly and

secretly out of business, unbeknownst to creditors, before their obligations
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are properly or at least openly addressed. As the sponsor of SB 6531
noted, any “expectation” on the part of improperly terminated LLCs is
close enough to fraud as to make any lingering or marginal interest in
finality unworthy of serious consideration.

H. The Court Should Direct the Trial Court to Permit Plaintiff to

Amend her Complaint to Conform to the Evidence, and State a

Claim Against the LL.C’s Members for Improper Winding Up

by Failing to Make Reasonable Provision for Known

Obligations to the LI1.C’s Only Creditor, and Failing to

Reinstate the LL.C During this Litigation.

The court should also remand with instructions to allow plaintiff to
amend her Complaint to conform to the evidence, and state a claim against
Nichols and Shahan (as well as any other involved LLC members)
personally for improper winding up of the LLC, based on their admitted
failure to make reasonable provision for known LLC obligations.

1. Bases for Member Liability

According to Chadwick Farms, there are at least four potential
bases for personal liability of an LLC member for the company’s
obligations under the LI1.C Act itself: (1) personal torts, (2) constructively
fraudulent distributions, (3) piercing the veil, and (4) improper winding up

by failing to comply with RCW 25.15.300(2)’s directive to “pay or make

reasonable provision for paying all claims and obligations known to the
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company, including “contingent, conditional, or unmatured claims and
obligations.”” Chadwick Farms, 166 Wn.2d at 200-201.

2. Nichols and Shahan Have Potential Winding Up
Liability.

Winding up Hability has its roots in common law principals. When
a corporate-type entity becomes insolvent or approaches insoive;ncy, its
officers and decision-makers take on a fiduciary duty to innocent creditors
of the entity not to waste its assets. Thus, under the common law of
Washington, “upon insolvency the corporate assets become a trust fund
and corporate officers and directors owe the creditors a fiduciary duty to
preserve and equitably distribute these assets. Sterreft v. White Pine Sash
Co., 176 Wash. 663, 30 P.2d 665 (1934); Hein v. Forney, 164 Wash. 309,
2P.2d 741, 78 ALL.R. 631 (1931); Thompson v. Huron Lumber Co., 4
Wash. 600, 30 P. 741 (1892).” Block v. Olympic Health Spa, 24 Wn.App.
938, 947, 604 P.2d 1317 (1979).

When Nichols and Shahan learned the LLC had inadvertently
dissolved, they had a fiduciary obligation to the Houks (the LLC’s sole
creditor) to preserve assets needed to address the LLC’s warranty
obligations - particularly its insurance coverage and claims against
responsible contractors. Nichols and Shahan violated that obligation by

failing to reinstate the LL.C while they had an opportunity to do so during
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at least the initial 10 months of this litigation, and failing to assert claims
against responsible contractors. 13

Any suggestion that there was no known claim or obligation on the
part of the LLC should, for summary judgment purposes, be rejected.
First, the verified Complaint and Janice Houk’s affidavit both show that
the LLC members in fact knew of the Houks’ complaints about the home.
Second, under RCW 25.15.300(2), the question is not simply whether

IS

there is a “known claim,” but whether there is a “known” “obligation” as
well. Third, the LLC, as a developer of residences for sale, should be
deemed to know the law applicable to it, and that it had an obligation to
provide a home that complied with the warranty of habitability.

Nichols may also myopically focus on the term “claim,” and nsist
that a “claim” be positively “asserted” before being considered fit for
consideration in the winding up process. But such a contention would
read out of the LI.C Act the responsibility to make “reasonable provision”
for “obligations™ that amount to “unmatured claims,” as specifically
directed by RCW 25.15.300(2).

The evidence will show that by allowing their LLC to pass the

reinstatement deadline without taking steps to preserve insurance and

contractor claim assets, and without even contacting the sole remaining

1 Nichols and Shahan had 3 years from dissolution - until October 2, 2011, to

reinstate the company. RCW 25.15.290(1).
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potential creditor of the LLC, the LL.C members violated the most basic
standards and practices applicable to members undertaking to make
reasonable provision for known obligations when winding up an LLC with
trailing warranty obligations. Plaintiff should be permitted to present this
evidence.

3 Defendants Nichols and Shahan Also Have Potential
Liability Under Corporate Disregard Theory.

With limifed exceptions, the factors and policies set forth in
established case law applicable to piercing the veil of corporations applies
also to deciding whether to pierce the veil of an LLC. RCW 25.15.060.

In Morgan v. Burks, 93 Wn.2d 580, 585, 611 P.2d 751 (1980), the
Washingion Supreme Court summarized the law relating to piercing the
corporate veil:

The corporate entity is disregarded and liability assessed
against shareholders in the corporation when the
corporation has been intentionally used to violate or evade
a duty owed to another....This may occur either because the
liability-causing activity did not occur only for the benefit
of the corporation, and the corporation and its controllers
are thus "alter egos," see, e.g., J.L Case Credit Corp. v.
Stark, 64 Wn.2d 470, 392 P.2d 215 (1964); W.G. Platts,
Inc. v. Platts, 49 Wn.2d 203, 298 P.2d 1107 (1956); or
because the liable corperation has been "gutted” and
left without funds by those controlling it in order to
avoid actual or potential liability.

(Emphasis added.) Thus, the stripping of assets alone from an LLC with

trailing obligations to creditors supplies the evidence of intentional misuse
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of the corporate form. The cases consider it form of constructive fraud, as
explained in Gall Landau Young Constr. Co. v. Hedreem, 63 Wn.App. 91,
97, 816 P.2d 762 (1991) where the court noted that

Where the transfer of assets strips a debtor corporation of

all its assets...thus leaving creditors and holders of claims

no resources to which they may look for payment of their

due, the net result is in legal effect a fraud; and the courts

will subject the transferee to liability...

Subsequent cases interpreting Morgan hold that piercing the
corporate veil requires two factors: (1) the corporate form must be
intentionally used to violate or evade a duty and (2) disregard must be
"necessary and required to prevent unjustified loss to the injured party."
Meisel v. M&N Modern Hydraulic Press Co., 97 Wn.2d 403, 410, 645
P.2d 689 (1982) (quoting Morgan, 93 Wn.2d at 587).

The required elements of piercing the veil under the case law are
all present here. Interpreted in the light most favorable to the plaintiff, the
evidence shows: (1) The LLC members knew of warranty problems (2)
The company was thereafter gutted and stripped of assets; (3) The
members never checked with their one creditor about the status of the
defect problems; (4) Nichols was presumably mailed the notice of
dissolution by the Secretary of State, but allowed the company to expire

anyway. As explained in Morgan, the mere “gutting” of the company

despite warranty claims is adequate showing of intentional and unfair
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evading of a duty by use of the corporate form. But on top of the gutting
of the company, we here have the members’ failure to renew it, their
failure to inquire into warranty claims of the LLC’s one creditor, and their
failure to respond to known warranty complaints they did know about.

That piercing the veil to impose liability on LLC members is
“necessary and required to prevent unjustified loss to the injured party,” as
set forth in Meisel v. M&N Modern Hydraulic Press Co., 97 Wn.2d 403,
410, 645 P.2d 689 (1982) seems beyond serious dispute. The members’
failure to reinstate the LL.C and assert claims against responsible
subcontractors, and their apparent failure to recapture its distributed assets
or secure its undistributed insurance assets in violation of their fiduciary
duty all make the loss unjustified.

4, The Putative Limitations Period Does Not Apply.

The supposed limitations period of RCW 25.15.303 does not apply
to these claims for wrongful winding up. Arguably, the members’ failure
to properly wind up did not occur until they knew the company was
dissolved, which Nichols has testified was in the context of the current
lawsuit, commenced in 2010. Thus the claim and wrongful conduct did
not occur until affer the supposed limitations period in RCW 25.15.303
expired in October of 2009, if defendants’” argument is accepted. A

limitations period may not be applied in such an absurd fashion as to bar
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claims even before the culpable conduct has occurred and before a claim
that has even accrued.*

If the court holds that the amendments to RCW 25.15.303 in 2010
are retroactive, the conundrum does not arise because the new limitations
period has not even begun to run, since the LLC has not filed a certificate
of dissolution. If the court holds that the amendments in 2010 are not
retroaciive, and the statute is construed as one of limitations, the absurdity
of the result whereby a claim is barred by a limitations period that has
expired before it has accrued is thrown into sharp relief. The best way to
resolve the conundrum would then be to hold that the lirmtations period
applies from the date of accrual of the claim, or to hold that it does not
apply at all to wrongful winding up claims, where the conduct of the
dissolution itself is at issue. See, e.g. Graham County Soil & Water
Conservation Dist. v. United Stafes ex rel. Wilson, 545 U.S. 409, 422, 125
S. Ct. 2444 (2005).

I. The Court Should Refuse to Dismiss Claims Against Nichols
Based On His Status as Seller of the Subject Property.

“‘ See. e.g., Sziber v. Stout, 419 Mich, 514, 537-338, 358 N.W.2d 330 (1984) (“To
hold that the statute of limitations governing the underlying tort action is applicable to the
later action for contribution would mean that the statute of limitations governing the
contribution actions expired in this case before the third-party plaintitfs' claims accrued.
We cannot suppose that the Legislature intended such an absurd result.”)
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Summary dismissal of claims against Nichols would have been
improper for the further reason that Nichols signed the REPSA in his own
behalf or on behalf of the LLC as an undisclosed principal, and that the
involvement of the LLC was unknown to plaintiff. Accordingly, the court
should allow plaintiff to conform her complaint to the evidence to state a
claim of personal liability on this basis under Dana v. Boren, 133
Wn.App. 307, 311, 135 P.3d 963 (2006) (citing Crown Controls, Inc. v.
Smiley, 110 Wn.2d 695, 706, 756 P.2d 717 (1988)), and Matsko v. Dally,
49 Wn.2d 370, 374-5, 301 P.2d 1074 (1956).

J. Neither the LLLC Nor Nichols Are Entitled to an Award of
Fees, Even if Either Were to Prevail.

The REPSA provides for an award of fees to “Buyer, Seller, or any
real estate licensee or broker” “in any dispute relating to this transaction or
this Agreement.” (CP 97).

Defendants fail to cite controlling authority in support of their

request for fees based on the REPSA provision.”” Nevertheless, plaintiff

2 The authority defendants cite for award of fees based on the RESPA language is

the unpublished Division Il opinion of Davey v. Windermere Services Co., which they
incorrectly cite as 172 Wn, App. 1011 (2012). (The opinion, being unreported, in fact
appears at 2012 Wash. App. LEXIS 2764 (Div, I11, 2012)).

Under GR 14.1(a), “A party may not cite as an authority an unpublished opinion
of the Court of Appeals.” “[Ulnpublished opinions have no precedential value and
should not be cited or relied upon in any manner.” Skamania County v. Woodall, 104 Wn.
App. 525, 536 n.11, 16 P.3d 701, review denied, 144 Wn.2d 10621 (2001), cert. denied,
535 U.S. 980 (2002). “No matter how weli reasoned, unpublished opinions of this court
lack precedential value...” State v. Nysta, 168 Wn. App. 30, 44, 275 P.3d 1162 (2012).
The Supreme Court has noted that “Like the Court of Appeals, we have disapproved
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agrees that theoretically, as among the actual parties to the REPSA, an
award of prevailing party fees would be appropriate in a warranty of
habitability action.

By statute, attorney fees are awarded to the prevailing party
in an action on a contract that specifically provides for
attorney fees and costs incurred to enforce its provisions.
RCW 4.84.330.

The warranty of habitability exists independently of any
express terms of the contract for sale. It arises by
implication from the sale transaction itself. Stuart v.
Coldwell Banker Commercial Group, Inc., 109 Wn.2d 406,
417, 745 P.2d 1284 (1987); House v. Thornton, 76 Wn.2d
428, 436,457 P.2d 199 (1969). But the implied warranty of
habitability is an implied-in-law term of the contract for
sale for the purposes of attorney fees. Brickler v. Myers
Constr., Inc., 92 Wn. App. 269, 275, 966 P.2d 335 (1998).

Here, the purchase and sale agreement provides for
attorney fees to the prevailing party in any dispute arising
from the sale, including an implied warranty claim.

citing unpublished decisions.” Oltman v. Holland Am. Line US4, Inc., 163 Wn.2d 236,
248, 178 P.3d 981 (2008) (citations omitted).

As noted in State v. Sigman, 118 Wn.2d 442, 444, 826 P.2d 144 (1992),
violation of the rule is “a serious matter...” Division [ has commented, “we note with
displeasure that Allstate ignored our long-standing prohibition against citing unpublished
opinions, and we strongly admonish Alistate to cease this practice...” Johnson v, Allstate
Ins. Co., 126 Wn App. 516, 519, 108 P.3d 1273 (2605).

Sanctions are regularly imposed for this type of violation. See Dwyer v. J.1T,
Kislak Mortgage, 103 Wn.App. 542, 348, 13 P.3d 240 (2000} (Imposing $500 sanction),
Skamania County v. Woodall, 104 Wa.App. at 536, n.11 (Same) and Brooks Trust A v.
Pac. Media LLC, 111 Wn.App. 393, 401, 44 P.3d 938 (2002) {Imposing $100 sanction
for de minimus violation).

On the merits, the Davey case probably would not be controfling, even if it were
precedential. The issue was a suit based on a real estate agent’s allegedly false
representation to sellers of a home that the buyers had signed and delivered an acceptance
of a RESPA by the acceptance date. This is quite obviously a dispute relating to the
“transaction” or the “Agreement,” rather than one relating to quality of the home itself,
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Burbo v. Harley C. Douglass, Inc., 125 Wn.App. 684, 701-702, 106 P.3d
258 (2005).'°

However, an award of fees to Nichols or the LLC would be
improper here, even if either were to prevail, for three reasons,

First, Nichols cannot be heard to claim that he is a party to the
REPSA. He has averred that he did not sell the home, that the LLC did so.
Accordingly, Nichols may not be heard to demand an award of prevailing
party fees on the basis of being a “Seller” under the REPSA, to which he
claims he was not personally a party in any way. (CP 113, 178). The
adoption of these inconsistent and irreconcilable positions should in this
setting be barred by the doctrine of judicial estoppel. Arkison v. Ethan
Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 13 (2007).

Second, while the LLC undeniably built and transferred the
residence to the Houks, there is (at a minimum) a material issue of fact as
to whether either the LLC or Nichols qualify as a “Seller” under the
REPSA who would be entitled to an award of prevailing party fees. The
“Seller” is identified repeatedly in the REPSA as “Joe Nichols.” (CP 154,

159, 160, 161). However, Nichols denies that status, and the REPSA is

i Plaintiff further notes that under Alejandre v. Bull, 159 Wn.2d 674, 691, 153
P.3d 864 (2007}, a cause of action for negligently misrepresenting the condition of a
septic system was sufficiently related to the “transaction” to warrant an award of
prevailing party fees,
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signed by Nichols with a notation following his name which appears to
read “N-H Manager, LLC.” (CP 158, 159, 162). Significantly, the name
of the defendant “Nichols and Shahan Developments LLC” never appears
in the REPSA at all!"’

Third, if the LLC were to prevail on any basis that includes the
conclusion that if was not restored to legal existence by the 2010
amendments to the LLC Act, then the LLC cannot be awarded fees
because it does not exist. RAP 18.1 requires that “applicable law grants to
a party the right to recover reasonable attorney fees or expenses” before
such an award may be made. Butunder Chadwick Farms and the prior
version of the LLC Act, “legal existence of a limited liability company
ends upon cancellation of the certificate of formation. Thus, a limited
liability company’s ability to sue ends upon cancellation.” Chadwick
Farms, 166 Wn.2d at 199. Accordingly, the LLC would be unable to
assert a claim for relief, could not collect fees, and could not maintain an
action to enforce any award of fees that might be made.

IV.  CONCLUSION
Former RCW 25.15.303 was enacted as a survival or anti-

abatement provision in the aftermath of Ballard Square. The Supreme

v If the LLC is awarded fees as an undisciosed principal of Nichols who is entitled

to enforce the REPSA, then the court should (and logically must) also hold that Nichols is
jointly and severally iiable with the for any LLC breach of warranty obligations under the
rule in Dana, 133 Wn.App. at 311.
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Court’s dicta statement in Chadwick Farms, and Division I’s conclusion
in Sorreno that former RCW 25.15.303 also operated as a limitation of
claims is not warranted by the actual language of the statute, which never
stated what happens when more than three years passes from dissolution
without commencement of a suit. The Legislature may have intended that
after three years passes, claims could abate if the law so provides. The
conclusion that former RCW 25.15.303 is a limitations period is based
purely on negative implication or inference. Given the statute’s lack of
clarity, which is uncharacteristic of limitations statutes in Washington, and
the Legislature’s intention to enact a survival provision, former RCW
25.15.303 should be construed solely as a survival provision, not a
limitation on actions.

Even if former RCW 25.15.303 is construed as a limitations
period, defendants have not demonstrated that it was triggered by
dissolution of the LL.C, because the record contains no evidence clearly
establishing notice of commencement of a dissolution proceeding or a date
of administrative dissolution, but present only an ambiguous document
that does not even refer to the governing law.

Setting these threshold problems aside, defendants are barred from
raising the dissolution of the LLC as a trigger of the limitations period

because the LLC continued to act as a subsisting, de fucto limited liability
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company by engaging in new business, and never winding up or making
reasonable provision for its known obligations.

Even if the LLC did dissolve, its termination two years later tolled
the limitations period until its reinstatement in June of 2010, at which
point more than a year remained on the limitations period. This action
was timely commenced within a year of the LLC’s restored legal status,
even assuming that former RCW 25.15.303 continued to apply.

The 2010 amendments to the LLC Act that change the period of
legal existence of an LLC are intended to restore remedies from
procedural impediments, and are presumptively retroactive. Likewise in
this particular case the amendments establishing prerequisites for invoking
the putative limitation of claims in RCW 25.15.303 are remedial. The
LLC never had any actual or legitimate expectation that it had been saved
from stale claims by virtue of its dissolution, and never in fact carried out
a winding up which would justify such an expectation. Accordingly, in
this setting the LLC had no “vested right” in the limitations period, and the
remedial enactment of 2010 should be enforced.

The court should affirm the denial of summary judgment, and
remand with instructions to allow plaintiff to amend her complaint to state
claims against Nichols and others for improper winding up by failing to

reinstate the LLC while he could after commencement of this litigation,
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and failing to make reasonable provision for known obligations of the
LLC to its one and only creditor. Plaintiff should be permitted to amend
her complaint to state claims against Nichols and others for piercing the
LLC vell by virtue of the members having “gutted” the L.LC in failing to
preserve its assets, including subcontractor and insurance claims. These
claims of personal liability cannot be subject to RCW 25.15.303, for the
reason that they accrued after its putative limitations period expired, and
the statute presupposes a dissolution and winding up process that never in
fact occurred.

The court should deny Nichols” and the LLC’s request for attorney
fees, even if one prevails. Nichols denies that he is a Seller under the
REPSA, and cannot at the same time be heard to demand attorney fees on
the basis that he is the Seller under the REPSA. For its part, the LLC’s
name 1s never once mentioned in the REPSA, so it is not entitled to relief
under it as a “Seller.” If it is entitled to such relief as an undisclosed
principal, then Nichols should be held jointly and severally liable for any
LLC liability for breach of warranty obligation as the agent of an
undisclosed principal, under established Washington law. Moreover, if
the LL.C were to prevail on any grounds that include the determination that

it was nof restored to legal existence with the 2010 amendments {o the
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LLC Act, then it should be denied fees because 1t has no legal existence

and cannot maintain such a claim under Chadwick Farms.

o\
DATED this Li day of August, 2013

Leonard Flanagan, WSBA # 20966
Attorneys for Respondents
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This is to certify that on the/ 5 day of August, 2013, I did cause

to be served true and correct copies of the foregoing document to be

delivered to the following by the method(s) as indicated:

Counsel for Petitioners Nichols & Shahan
Developments, LL.C and Joseph K. Nichols

Ross P. White, WSBA # 12136

X
O

via US Mail

via Hand Delivery

Mica, WA 99023-9649

Michael J. Kapaun, WSBA # 36864 O via E-Mail
WITHERSPOON, KELLEY, DAVENPORT

& TOOLE, P.S.
422 West Riverside Avenue, Suite 1100
Spokane, Washington 99201
Attorneys Lance Pounder Excavating, Inc X via US Mail
Greg Jones [ via Hand Delivery
FALLON & McKINLEY, PLLC
1111 Third Avenue, Suite 2400 0 via E-Mail
Seattle, WA 98101
Pro-Se X via US Mail
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d/b/a Best Development & Construction
1870 Corwin Road O via E-Mail
Bullhead City, AZ 86442-8774
Pro-Se X via US Mail
Randy and Naomi Le.e Stark O via Hand Delivery
R.K. Stark Construction Co.
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Washington and the United States that the foregoing is true and correct.

Dated this { E 5' da%r of August, 2013 at Seattle, Washington.
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SENATE BILL 6331

Passed Legislature - 2006 Regular Session
State of Washington 59th Legislature 2006 Regular Session
By Senators Weinstein, Fraser and Kiine

Read first time 01/13/2006. Referred to Committee on Judicilary.

BN ACT Relating to preserving remedies when limited liability

companies dissolve; and adding a new section to chapter 25.15 RCW.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 25.15 RCW

under Article VIII to read as follows:

The dissolution of a limited liability company does not take away
or impair any remedy available against that limited liability company,
its managers, or 1its members for any right or claim existing, or any
liability incurred at any time, whether prior to or after dissoliution,
unless an action or cother proceeding therecn 1s not commenced within
three vyears after the effective date of dissolution. Such an action or
proceading against the limited liability company may be defended by the

limited liability company in its own name.

--- END ---
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SENATE BILL REPORT
SB 6531

As Passed Senate, February 11, 2006
Title: An act relating to preserving remedies when limited liability companies dissolve.
Brief Description: Preserving remedies when limited lability companies dissolve.
Sponsors: Senators Weinstein, Fraser and Kline.

Brief History: :
Committee Activity: Judiciary: 1/18/06, 1/31/06 [DP]
Passed Senate: 2/11/06, 41-0.

SENATE COMMITTEE ON JUDICIARY

Majority Report: Do pass.
Signed by Senators Kline, Chair; Weinstein, Vice Chair; Johnson, Ranking Minority
Member; Carrell, Esser, Hargrove, McCaslin, Rasmussen and Thibaudeau.

Staff: Cindy Fazic (786-7405)

Background: When a limited lability company (LLC) dissolves, it must pay, or make
reasonable provisions to pay, all claims and obligations known to the limited liability
company, whether or not the identity of the claimant is known. 1f there are insufficient assets,
the claims and obligations must be paid or provided for according to their priority and, among
claims and obligations of equal priority, ratably to the extent of assets available.

Summary of Bill: When a LLC disseclves, an action for claims or rights against it must be
commenced within three years after the effective date of dissolution in order to survive. This
includes claims or rights, or liability incurred, prior to, or after, dissolution.

Appropriation: None.

Fiscal Note: Not requested.

Committee/Commission/Task Force Created: No.

Effective Date: Ninety days after adjournment of session in which bill is passed.

Testimony For: The Washington State Bar Association could not do a comprehensive review
of the limited liability statute for this session, but this one small change should provide
important relief in the short term pending that review. This bill is good for homeowners. It
removes an incentive for LLCs to act in bad faith. The survival question can only be
answered in court without this change. The bill will not add costs to the price of houses. The
change is reasonable and will avoid dramatic, unintended consequences.

Testimony Against: None.
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Who Testified: PRO: Senator Brian Weinstein, Prime Sponsor; Michelle Ein, Washington
Homeowner's Coalition; Ken Harer, Red Oaks Condominiums.
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HOUSE BILL REPORT
SB 6531

As Passed House:
February 28, 2006

Title: An act relating to preserving remedies when limited fiability companies dissolve.
Brief Description: Preserving remedies when limited liability companies dissolve.
Sponsors: By Senators Weinstein, Fraser and Kiine,

Brief History:
Committee Activity:
Judiciary: 2/20/06 [DP].
Floor Activity:
Passed House: 2/28/06, 97-0.

Brief Summary of Bill

= Provides a three year period following dissolution of a limited liability company
during which the dissolution of the company does not extinguish any cause of
action against the company.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: Do pass. Signed by 9 members: Representatives Lantz, Chair; Flannigan,
Vice Chair; Williams, Vice Chair; Priest, Ranking Minority Member; Rodne, Assistant
Ranking Minority Member; Campbell, Kirby, Springer and Wood.

Staff: Bill Perry (786-7123).
Background:

A limited liability company (LLC} is a business entity that possesses some of the attributes of a
corporation and some of the attributes of a partnership.

Attributes of Corporations and LLCs

Corporations are creatures of statutory law and are created only by compliance with prescribed
formal procedures. A corporation is managed by directors and officers, but is owned by
shareholders who may have very little direct role in management. Generally, ownership
shares are transferable, and each shareholder is liable for corporate debts only to the extent of
his or her own investment in the corporation. A corporation is freated as a taxable entity.
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General partnerships, on the other hand, are business entities recognized as common law that
require no formal creation, and are owned and managed by the same individuals who are cach
liable for the debts of the partnership. A general partnership is not a taxable entity.

The LLCs were authorized by the Legislature in 1994, An LLC is a noncorporate entity that
allows the owners to participate actively in management, but at the same time provides them
with limited liability. The Internal Revenue Service has ruled that an LLC with attributes that
make it more like a partnership than a corporation may be treated as a non-taxable entity.

A properly constructed LLC, then, can be a business entity in which the ownership enjoys the
fimited liability of a corporation's shareholders, but the entity itself is not taxed as a
corporation.

Dissolution of an LLC

An LLCs may be dissolved in a number of ways, including:

*  reaching a dissolution date set at the time the LLC was created;

»  the occurrence of events specified in the LLC agreement as causing dissolution;

* by mutual consent of all members of the LLC;

«  the dissociation of all members through death, removal or other event;

= judicial action to dissolve the LLC; or

*  administrative action by the Secretary of State for failure of the LLC to pay fees or to
complete required reports.

Certificate of Cancellation
After an LLC is dissolved, or if an LLC has been merged with another entity and the new
entity is not the LLC, the certificate of formation that created the LLC is cancelled.

Cancellation may occur in a number of ways:

«  The certificate of formation may authorize a member or members 1o file the certificate of
cancellation upon dissolution, or after a period of winding up the business of the LLC.

* A court may order the filing of a certificate of cancellation.

»  Inthe case of a merger that results in a new entity that is not the LLC, the filing of
merger documents must include the filing of a certificate of cancellation.

»  Inthe case of an administrative dissolution of an LLC, there is a two year period during
which the LLC may be reinstated before the secretary of state files the certificate of
cancellation.

After dissolution of an LLC, but before cancellation of the certificate of formation, members
of the LLC or a court appointed receiver may wind up the business of the LL.C. A person
winding up the affairs of an LLC may prosecute or defend legal actions in the name of the
LLC.

Preservation of Remedies

The law governing LLCs has no express provision regarding the preservation of remedies or
causes of actions following dissolution of the business entity. There is an implicit recognition
of the preservation of at least an already filed claim during the wind up period following
dissolution, since the person winding up the affairs is authorized to defend suits against the
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LLC. However, there is no provision regarding the preservation of claims following
cancellation of the certificate of formation.

The current Business Corporation Act provides that dissolution of a corporation does not
eliminate any claim against the corporation that was incurred prior to dissolution if an action
on the claim is filed within two years after dissolution. There is no "certificate of
cancellation” necessary to end a corporation. (Note: Another currently pending bill, SSB
6596, would increase this two year period to three years, and would make the provision apply
to claims incurved before or after dissolution.)

Summary of Bill:

Dissolution of a limited liability company will not eliminate any cause of action against the
company that was incurred prior to or after the dissolution if an action on the claim is filed
within three years after the effective date of the dissolution.

Appropriation: None.
Fiscal Note: Not requested.

Effective Date: The bill takes effect 90 days after adjournment of session in which bill is
passed.

Testimony For: A recent court decision has left many homeowners without a remedy for
claims against a dissolved corporation. The same problem exists with respect to claims
against LLCs. The Bar Association is working on a comprehensive review of the LLC law,
but it is not done yet. This bill addresses only the problem of survival of claims following
dissolution.

The bill is a step in the right direction. It affirmatively states that claims, such as
homeowners' warranty claims, will survive the dissolution of an LLC. Whether or not there
arc any assets left to satisfy a claim is a separate problem that will have to be addressed later.

Testimony Against: None.

Persons Testifying: Senator Weinstein, prime sponsor; Alfred Donohue, Forsberg Umlauf,
P.S.; and Sandi Swarthout and Michelle Ein, Washington Homeowners Coalition.

Persons Signed In To Testify But Not Testifying: None.
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House Judiciary Committee hearings, 2/20/06
Staff Report:

“Senate Bill 6531 deals with the dissolution of limited liability corporations and the
survival of claims against an LLC following its dissolution. LLCs are something of a
hybrid between corporations and general partnerships. It’s possible to create and LLC in
which, unlike the partners of a general partnership, the members of an LLC are insulated
from liability in much the same way as shareholders of a corporation are insulated from
liability beyond the amount of their own shares in the corporation. And at the same time,
unlike a corporation, the LLC is a pass-through entity for tax purposes, and in that regard
is treated like a general partnership. Like a corporation, an LLC is strictly a creature of
statute, and 1t’s created and dissolved in accordance with prescribed methods in the
RCWs.

“This bill deals with the dissolution of an LLC, and that can occur in any number of

- ways, including reaching the dissolution date that’s been set in the certificate of
formation of an LLC, or the happening of some events that are listed in the certificate of
formation that would cause the dissolution, or by the mutual consent of all the members
of the LLC, or by the dissociation of all the members through death or bankruptcy or
some other disability, by judicial action, or by administrative action.

“There’s no express provision in the LLC law dealing with the survival of claims after
dissolution. So this is one of the issues that was dealt with with regard to corporations
that you just heard about, and what the bill does is provide a three year period during
which the dissolution of an LLC does not in any way diminish a remedy for a claim that
was filed before or after the dissolution.

“And I'd be glad to answer any questions.”

Senator Brian Weinstein:

“The reason I'm here, I guess I'll do what Senator Brandland did, the reason I’'m here is
that | heard this Ballard Square decision that the last witness, John Steel talked about,
from the Bar, this was a decision involving a corporation that dissolved and there were
claims against it, and once a corporation dissolves it no longer exists, so you couldn’t sue
it. And there was no survival period. Iknew that that was a problem for both
corporations and LL.Cs, and as a matter of fact | contacted Gale Stone from the Bar and
she put me in touch with John Steel and it turned out that the Bar was working on the Bill
that you just heard previous to this. Now I thought, “That’s great, we need that.”

“And [ talked to John Steel a little bit and gave him my input on that bill, and when you
asked if there was any controversy in the Senate, I think what he was alluding to was that



he worked the entire issue before he brought the bill, because there was no controversy in
the Senate on that bill or this bill.

“So what happened was that I spoke to John and Gale Stone and found out that the Bar
did put together this comprehensive bill that had to do with corporations. When 1 asked
him, well why don’t you just do it for LLCs as well, he said “Well, that’s a whole
different department; we are working on that, but that’s going to be a couple of vears.”

So I thought well in the meantime, we should take care of this little problem of allowing a
three year window in order to sue an LLC that it they dissolved. So I ran the language by
the Bar Association, I worked with them, they said this is fine for the meantime, we have
no problem with it, it’s well-worded, and they put their blessing on it, and so I ran the
bill, and here’s where we are, it passed the Senate unanimously, and I guess I can answer
any questions, t00.

Chairwoman Pat Lance;

“But | imagine it does have some interesting consequences for those who might have
relied on there not being this three year window, which is the reason why you’re here
with the Bill...So um...

Senator Brian Weinstein:

“Well, it doesn’t make sense to me that an LLC could dissolve and just have its claims go
into Never-Never Land, and so if people were relying on it, they shouldn’t have been
relying upon it because it’s almost fraudulent in my opinion. And that’s what the Bar
saw fit to do, at least with the Corporations statute.

Representative Jay Rodne:

“Thank you Madame Chair, and thank you, Senator for coming before the Committee. 1
applaud what you're trying to do in this bill, and you know a lot of these particular LLC
cases involve the construction industry, where an entity will form, for one project, and
then quickly wind down after the project is — is concluded, but, you know, what
requirement does that winding down LLC have to maintain any kind of insurable interest
ot bond for the three year duration? I mean, are we creating a right without any means of
a realistic remedy?

Senator Brian Weinstein:

“Well, this is not a perfect bill, and it certainly doesn’t afford a claimant a great remedy,
but if the LI.C actually had a bond, or actually was insured, without this bill that
msurance is worthless to the claimant, the bond is worthless to the claimant. If you pass
this bill, at least the claimant can go after the bond or the insurance. That’s all they can
do at this point. I mean, that’s all they will be able to do after this bill passes, if it does



pass of course. But, right now, the claimant could be left with a situation where they
could, let’s say an LL.C could have done faulty work on their home or something, and
dissolved, and they could be an insured L1.C, they could have a bond, but since they
dissolved, they are no longer recognized as a legal entity, so you can’t sue and go after
the bond or the insurance. I know certain states, I practiced a little bit in Louisiana,
Louisiana did have a direct action statute where you can go against an insurance
company, but Washington doesn’t, so...”
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SUBSTITUTE HOUSE BILL 2657

AS AMENDED BY THE SENATE
Passed Legislature ~ 2010 Regular Session
State of Washington 6lst Legislature 2010 Regular Session
By House Judiciary (originally sponsored by Representative Pedersen)

READ FIRST TIME 02/03/10.

AN ACT Relating to the dissclution cof limited liability companies;
amending RCW 25.15.005, 25.15.070, 25.15.085, Z25.15.085, 25.15.270,
25.15.290, 25.1%.293, 25.15.295, 25.15.303, 25.15.340, and 25.15.805;
adding new sectlions to chapter 25,15 RCW; and repealing RCW 25.15.080.

BE I7T ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec., 1. RCW 25.15.005 and 2008 c 198 s 4 are each amended to read
as feollows:
The definitions in this section apply throughout this chapter

unless the context clearly regquires otherwise.

{1} "Certificate of formation" means the certificate referred to in
RCW 25.15.070, and the certificate as amended.
{2} "Event of dissociation" means an event that causes a person to

cease to be a member as provided in RCW 25.15.130.

{3) "Foreign limited liability company" means an entity that is
formed under:

{(a} The limited liability company laws of any state other than this
State; or

(b} The laws of any foreign country that is: (i) An unincorporated

association, (ii} formed under a statute pursuant to which an
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assoclation may be formed that affords to esach of its members limited
liability with respect to the liabilities of the entity, and (iii) not
required, in order to transact business or conduct affairs in this
state, to be registered or qgqualified under Title 23B or 24 RCW, or any
other chapter o©f the Revised Cocde o¢f Washington authorizing the
formation of a domestic entity and the registration or qualification in
this state of similar entities formed under the laws of a jurisdiction
other than this state.

(4) "Limited liability company" and "domestic limited liebility
company" means a limited liability company having one or more members
that is organized and existing under this chapter. '

{5) "Limited liability company agreement" means any written
agreement of the members, cor any written statement of the sole member,
as to the affairs of a limited liability company and the conduct of its
business which is binding upon the member or members.

{6) "Limited liability company interest" means a member's share of
the profits and losses of a limited liability company and a member's
rignt to receive distributicns of the limited liability company's
assets.

(7} "Manager" or '"managers" means, with respect to a limited
liability company that has set forth in its certificate of formation
that it is to be managed by managers, the person, or persons designated
in accordance with RCW 25.15.1506(2).

{8) "Member" means a person who has been admitted to a limited
liability company as a member as provided in RCW 25.15.115 and who has
not been dissociated from the limited liability company.

(9} "Perscn" means an individual, corporation, business trust,
estate, L{rust, partnership, limited liability company, association,
joint  wventure, government, governmental subdivision, agency, or
instrumentality, cor a separate legal entity comprised of two or more of
these entities, or any other legal or commercial entity.

{10} "Professional limited liability company" means a limited
liability company which is organized for the purpose of rendering
professional service and whose certificate of formation sets forth that
it is a vprofessional limited Iliability company subiject to RCOW
25.15.045.

{11} "Professional service" means the same as defined under RCW
18.100.030,
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{12}y YRecord" means information that 1s inscribed on a tangible

medium or that is stored in an electronic or other medium and is

retrievable in perceivable form.
(13) "State" means the District of Columbia or the Commonwealth of

Puerto Rico or any state, territory, possession, or other Jjurisdiction
of the United States other than the state of Washington.

Sec. 2. RCW 25.15.070 and 1994 ¢ 211 = 201 are each amended to
read as follows:

{l) In order to form a limited Xiability company, one or more
persons must execute a certificate of formation. The certificate of
formaticon shall be filed in the office of the secretary of state and
set forth:

(a} The name of the limited liability company;

(b} The address of the registered office and the name and address
of the registered agent for service of process required to be
maintained by RCW 25.15.020;

{c} The address of the principal place of business of the limited
liability company;

(d) If the limited liability company is to have a specific date of
dissclution, the latest date on which the limited liability company is
to dissolve;

(e} If management of the limited liabilility company is vested in a
manager oOr managers, a statement to that effect;

{f}) Any other matters the members decide to include therein; and

{g) The name and address cof each person executing the certificate
of formation.

(2} BEffect of f£iling:

(a} Unless a delayed effective date is specified, a limited
liability company is formed when its certificate of formation 1s filed
by the secretary of state. A delaved effective date for a certificate
of formation may be no later than the ninetieth day after the date it
is filed.

(b} The secretary of state's filing of the certificate of formation

is conclusive proof that the persons executing the certificate

satisfied all conditions precedent to the formation |((execpt—3in—a
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{c) R limited lizbility company formed under this chapter shall be
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Sec. 3. ‘RCW 25.15.085 and 2002 ¢ 74 s 17 are each amended to read
as follows:

{1} Each document reguired by this chapter to he filed in the
office of the secretary of state shall be ezxecuted in the following
manner, or 1in compliance with the rules established to facilitate
electronic filing under RCW 25.15.007, except as set forth in RCW
25.15.105(4) (b):

{a) Bach original certificate of formation must be signed by the
person or persons forming the limited liability company;

(b) A reservation of name may be signed by any person;

(c} A transfer of reservation of name must be signed by, or on
behalf of, the applicant for the reserved name;

{(d} A registration of name must be signed by any member or manager
of the foreign limited liability company;

(e) A certificate of amendment or restatement must be signed by at
least one manager, or by a member if management of the limited

liability company is reserved tc the members;

(f) A certificate of ((caneeliatien)) dissolution must be signed by

the person co¢r persons authorized to wind up the limited liability
company's affairs pursuant to RCW 25.15.295( ()Y {3);

(g} If a surviving domestic limited liability company is filing
articles of merger, the articles of merger must be signed by at least
one manager, or by a member 1f management of the limited liability
company is reserved to the members, or if the articles of merger are
being filed by a surviving forelgn limited liability company, limited
partnership, or corpeoration, the articles of merger must be signed by
a person authcerized by such foreign limited liability company, limited
partnership, or corporation; and

(h) A foreign limited liability company's application for
registration as a foreign limited liability company doing business
within the state must be signed by any member or manager of the foreign

limited liability company.
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{2) Any person may sign a certificate, articles of merger, limited
liability company agreement, or other document by an attorney-in-fact
or other person acting in a wvalid representative capacity, so long as
each document signed in such manner identifies the capacity in which
the signator signed,

{3) The person executing the document shall sign it and state
beneath or opposite the signature the name of the person and capacity
in which the person signs. The document must be typewritten or
printed, and must meet such legibility or other standards as may be
prescribed by the secretary of state,

{4y The execution of a certificate or articles of merger by any
person constitutes an affirmation under the penalties of perjury that

the facts stated therein are true.

Sec. 4. RCW 25.15.085 and 2002 ¢ 74 5 18 are each amended to read
as follows:

(1) The original signed copy, tcgether with a duplicate copy that
may be either & signed, photocopied, or conformed copy, of the
certificate of formation or any other document reguired to be filed
pursuant to this chapter, except as set forth under RCW 25.15.105 or
unless a duplicate 1is not required under rules adopted under RCW
25.15.007, shall be delivered to the secretary of state. If the
secretary of state determines that the documents conform to the filing
provisicns of this chapter, he or she shall, when all required filing
fees have been paid:

{a2) Endorse on each signed original and duplicate copy the word
"filed" and the date of 1ts acceptance for filing;

{b) Retailn the signed original in the secretary of state's files;
and '

(¢} Return the duplicate copy to the perscn who filed it or the
person's representative,.

{2y If the secretary of state is unable to make the determination
required for filing by subsection (1) of this section at the time any
documents are delivered for filing, the documents are deemed to have
been filed at the time o0of delivery 1f the secretary of state
subsequently determinas that:

{a} The documents as delivered conform to the filing provisions of

this chapter; or
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(b} Within twenty dayvs after nctification of nonconformance 1is
given by the secretary of state to the person who delivered the
decuments for filing or the person's representative, the documents are
brought into conformance.

(3) If the filing and determination reguirements of this chapter
are not satisfied completely within the {ime prescribed in subsecticn
{2) {b} of this section, the documents shall not be filed.

(4) Upon the filing of a certificate of amendment {or Judicial
decree of amendment) or restated certificate in the office of the
secretary of state, or upen the future effective date or time of a
certificate of amendment (or Jjudicial decree thereof) or restated

certificate, as provided for therein, the certificate of formation
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Sec. 5. RCW 25.15.270 and 2009 ¢ 437 s 1 are each amended to read
as follows:

A limited liability company is dissolwved and its affairs =shall be
wound up upoen the first to occur of the following:

(1) (a) The dissclution date, if any, specified in the certificate
of formation. If a dissclution date 1is not specified 1in the
certificate of formation, the limited liability company's existence
will continue until the first to occur of the events described in
subsections {2) through (6) of this section. If a dissolution date is
specified in the certificate of formation, the certificate of formation
may be amended and the existence of the limited liability company may
be extended by vote of all the members.

{b} This subsection does not apply to a limited liability company
formed under RCW 30.08.025% or 32.08.025;

(2} The happening of events specified in a limited liability
company agreement;

{3} The written consent of all members;
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(4) Unless the limited 1liability company agreement provides
otherwise, ninety days following an event of dissociation of the last
remaining member, unless those having the rights of assignees in the
limited liability company under RCW 25.15.130(1) have, by the ninetieth
day, voted to admit one or more members, voting as though they were
members, and in the manner set forth in RCW 25.15.120(1);

(5} The entry of a decree of dJudicial dissclution under RCW
25.15.275; or

(6) The ( R S S o £ £ z ey i el £.E o 4 io el £
43 S Eabgn e b p - JE S S ¥ g _)l\.,u,l.d [ 1 Sy oy - L N T p v AT R

P | o = PPN IO nL 1 e 200 P, O SR By 4 b 3e. oyt e e o e e
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administrative dissolution of the limited liability cempany by the
secretary of state undey RCW 25.15,285(2), unless the limited liability

company is reinstated by the secretarv of state under RCW 25.15.290.

NEW SECTION. Sec. 6. A new section is added to chapter 25.15 RCW
to read as follows:

{1y After disscolution occurs under RCW 25.15.270, the limited
liability company may deliver to the secretary of state for filing a
certificate of dissclution signed in accordance with RCW 25.15.085.

(2) A certificate of dissclution filed under subsection (1) of this
section must set forth:

{a} The name of the limited liability company; and

(b) A statement that the limited liability company is dissolvad
under RCW 25.15.270.

Sec. 7. RCW 25.15.290 and 2009 ¢ 437 s 2 are each amended to read
as follows:

(1} A limited liability company that has been administratively

dissolved under RCW 25.15.285 may apply to the secretary of state for
reinstatement within five vyears after the effective date of

dissolution. The application must be delivered to the secretary of

state for filing and state:

{a} ((Reeite)) The name of the limited liability company and the
effective date of its administrative dissocolution;

(b} {({Btate)) That the ground or grounds for dissolution either did
not exist or have been eliminated; and

{c) ((Sta®€e)) That the limited liability company's name satisfies
the requirements of RCW 25.15.010.

p. 7 SHE 2657.PL
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(2){a) Except as provided in (b)) of this subsection, reveocation of

dissoluticn must be approved in the same manner as the dissclution was

approved unless that approval permitted revocaticon in some other

manner, in which event the dissclution mayv be revoked in the manner

permitted.
{b) If disscolution coccurred upon the happening of events specified

in the limited liability company agreement, reveocation of dissclution

must be approved in the manner necessary to amend the provisions of the

limited liability company  agreement specifving the events of

dissolution.

(3) After the revocation of disscolution is approved, the limited

liability company may revoke the dissclution and the certificate of

dissolution bv delivering to the secretary of state for filing a

certificate of revocation of dissolution that sets forth;:

(a} The name of the limited liability company and & statement that

the name satisfies the reguirements of RCW 25,15,010; 1f the name is

not available, the limited lisbility companyv must file a certificate of

amendment changing its name with the certificate of revocation of

dissclution;

(b} The effective date of the dissclution that was revoked;

(c} The date that the revocation of dissolution was approved:;

(d)} If the Jlimited liabilitv companv's managers revoked the

dissolution, a statement to that effect;

{e) If the limited liabilityv companv's managers revoked a

dissclution approved by the companv's members, a statement that

p. 9 SHB 2657.PL
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(1} A limited liability company continues after dissolution only

for the purpese of winding up its activities.

(2} In winding up its activities, the limited liability companvy:

(a) May file a certificate of dissolution with the secretary of

state to provide notice that the limited liability company is

dissolived, preserve the limited liability companv's business or

property as a going ceoncern for a reasoconable time, prosecute and defend

actions and proceedings, whether civil, criminal, or administrative,

transfer the limited Iiability companv's property, settle disputes, and

perform cther necessary acts;: and

(by Shall discharge the limited iiability companv's liabilities,

settle and clcse the limited liability companv's activities, and

marshal and distribute the assets of the companv.

{3) Unless c¢otherwise provided in a limited liability company

agreement, the persons responsible for managing the business and

affairs of a J1imited lisbility company under RCW 25.15.150 are

responsible for winding up the activities of a dissolved limited

liability company. If a dissolved limited liability companv does not

have anv managers or members, the legal representative of the last

perscon to have been a member mayv wind up the activities of the

disgolved limited liability company, in which event the legal

representative i1s a manager for the purposes of RCW 25.15.155,

(4)y If the persons responsible for winding up the activities of a

dissolved limited liability company under subsection (3) of this

section declire or fail to wind up the limited liability company's

activities, a person to wind up the dissolved limited Iliability

company's activities may be appointed by the consent of the transferees

owning a maiority of the rights to receive distributions as transfereces

at the time congent is to be effective, A person appointed under this

subsection:

{a) Is a manager for the purposes of RCW 25.15.155%: and

(b) Shall promptlyv amend the certificate of formation Lo state:

(i) The name of the person who has been appointed to wind up the

limited liability company; and

{(ii) The street and mailing address of the person.

p. 11 SHB 2657.PL
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(5) The superior court mav order dudicial supervision of the

winding up, including the appointment of a person to wind up the

dissolved limited liability company's activitiles, if:

(a) On application of a member, the applicant establishes good

causgse; or

(b) On application of a transferce, a limited liasbility company

does not have any managers or members and within a reasonable time

following the dissclution no pergsen has been appointed pursuant to

subsection (3) or (4) of this section.

NEW SECTION. Sec. 10. A new section is added to chapter 25.15 RCW

to read as follows:

{l}y A dissolved limited liability company that has filed a
certificate cf dissclution with the secretary of state may dispose of
the known claims against it by following the procedure described in
subsection (2) of this section.

{2} A dissolved limited liability company may notify its known
claimants of the dissolution in a record. The notice must:

{a) Specify the information required to ke included in a known
claim;

{b) Provide a mailing address to which the known claim must be
sent;

{c) tate the deadline for receipt of the known claim, which may
not be fewer than one hundred twenty days after the date the notice is
received by the claimant; and

{d) State that the known claim will be barred if not received by
the deadline.

(3) A known claim against a dissolved limited liability company is
barred if the regquirements of subsection (2) of this section are met
and:

(a} The known claim is not received by the specified deadline; or

(b} In the case of a known claim that 1s timely received but
rejected by the dissolved limited liability company, the claimant does
not commence an action tco enforce the known claim against the limited
liability company within ninety days after the receipt of the notice of
redjection.

(4} For purposes of this section, "known claim" means any claim or
liability that either:

SHB 2657.PL p. 12
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(a) (i) Bas matured sufficiently, before or after the effective date
of the dissolution, to be legally capable of assertion against the
dissclved limited liability company, whether or not the amount of the
claim or liability is known or determinable; or (ii) is unmatured,
conditicnal, or otherwise contingent but may subseguently arise under
any executory contract to which the dissclved limited liability company
is a pafty, cther than under an implied or statutory warranty as to any
product manufactured, sold, distributed, or handled by the dissolved
limited liability company; and

{b) As to which the dissclved limited liability company has
knowledge of the identity and the mailing address of the holder of the
claim or liability and, in the case of a matured and legally assertable
claim or liability, actual knowledge of existing facts that either (i}
could be asserted to give rise to, or (ii) indicate an intention by the

holder to assert, such a matured claim or liability.

Sec. 11. RCW 25.15.303 and 2006 ¢ 325 s 1 are each amended to read
as follows:

Except as provided in section 10 of this act, the disscolution of a

limited liability company does not take away or impair any remedy
available to or against that limited liability company, its managers,
or its members for any right or claim existing, or any liability
incurred at any time, whether prior to or after dissolution, unless the
Limited liability company hag filed a certificate of dissolution under
sectiocn 6 of this act, that has not been revoked under RCW 25.15.293,

and an actlon or other proceeding thereon is not commenced within three

vears after the [({effectiw date}l) filing of the certificate of
dissclution. Such an action or proceeding by or against the limited

liability company may be prosecuted or defended by the limited

liability company in its own name.

Sec. 12. RCW 25.15.340 and 1984 ¢ 211 s 907 are each amended to
read as follows:

(1} A foreign limited Iliability company deoing business in this
state may not maintain any action, suit, or proceeding in this state
until it has registered in this state, and has paid to this state all
fees and penalties for the vears or parts thereof, during which it did

business in this state without having registered.
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{(2) Neither the failure of a foreign limited liability company to

register in this state ({dees—mes—impair)) nor the issuance of a

certificate of cancellation with respect to a foreign Ilimited liability

companvy's registration in this state impairs:

(a) The wvalidity of any contract or act of the foreign limited
liability company;

() The right of any other party to the contract to maintain any
action, suit, or proceeding on the contract; or

{c) {(Prevent)} The foreign limited liability company from
defending any action, suit, or proceeding in any court of this state,

{3) A member or & manager of a foreign limited liasbility company 1is
not liable for the obligations of the foreign limited lisbility company
solely by reason of the limited liability company's having done

business in this state withoult registration.

Sec. 13. RCW 25.15.805 and 1994 ¢ 211 s 1302 are each amended to
read as follows:

(1) The secretary of state shall adopt rules establishing fees
which shall be charged and collected for:

(a) Filing of a certificate of formation for a domestic limited
liability company or an application for registration of a foreign
limited liability company;

(b} Filing of a certificate of (|sampesdiatien)) dissolution for a
domestic ((exr—fereigrn)) limited liability company;

{c) Filing a certificate of cancellation for a foreign limited

liability company;

{d) ¥Filing of a certificate of amendment or restatement for a
domestic or foreign limited liability company;

((4d+)) (e) Filing an application te reserve, register, or transfer
a limited liability company name;

{(4e)) (£} Filing any other certificate, statement, or report
authorized or permitted to be filed;

{{+Fr)) _(g) Copies, certified copies, certificates, service of
process filings, and expedited filings or other special services.

(2) In the establishment of a fee schedule, the secretary of state
shall, insofar as 1is possible and reasonable, be guided by the fee

schedule provided for corporations governed by Title 2Z3B RCW. Fees for

SHB 2657.PL p. 14
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coples, certified copies, certificates of record, and service of
process filings shall be as provided for in RCW 23B.01.220.
{3) All fees collected by the secretary of state shall be deposited

with the state treasurer pursuant to law.

NEW SECTION, Segc, 14, RCW 25.15.080 (Cancellation of certificate}
and 1994 ¢ 211 s 203 are each repealed,

--- END --~
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HOUSE BILL REPORT
HB 2657

As Reported by House Committee On:
Judiciary

Title: An act relating to the dissolution of limited liability companies.

Brief Description: Addressing the dissolution of limited liability companies.
Sponsors: Representative Pedersen.

Brief History:

Committee Activity:
Judiciary: 1/20/10, 2/1/10 [DPS].

Brief Summary of Substitute Bill

* Creates a certificate of dissolution for limited lability companies to provide
notice of dissolution.

* Establishes procedures to allow a dissolved limited liability company to
dispose of known claims.

* Removes all references to a "certificate of cancellation” for domestic limited
liability companies.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 9 members: Representatives Pedersen, Chair; Goodman, Vice Chair; Rodne,
Ranking Minority Member; Shea, Assistant Ranking Minority Member; Kelley, Kirby,
Ormsby, Roberts and Ross.

Staff: Courtney Barnes (786-7194).
Background:
A limited liability company (LLC) is a business entity that possesses some of the attributes of

a corporation and some of the attributes of a partnership. The LLCs were authorized by the
Legislature in 1994, A properly constructed LL.C can be a business entity in which the

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative infent.
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ownership enjoys limited liability like a corporation’s shareholders, but the entity itself is not
taxed as a corporation. Domestic LL.Cs are entities formed under the Washington LLC Act.
Foreign LLCs are entities formed under the laws of a state other than Washington or a
foreign country.

Dissolution of an LLC.

An LLC may be dissolved voluntarily, administratively, or judicially. Dissolution does not
terminate the existence of the LLC. Instead, it begins a period in which the affairs of the
LLC must be wound up. Dissolution of an LLC does not eliminate any cause of action
against the LLC that was incurred prior to or after the dissolution if an action on the claim is
filed within three years after the effective date of dissolution.

Revocation of Dissolution.

A voluntarily-dissolved LLC may file for reinstatement by filing an application with the
Office of the Secretary of State (OSOS). Current law requires the OSOS to cancel a
voluntarily-dissolved LL.C's certificate of formation if the dissolved LLC fails to file for
reinstatement within 120 days after the effective date of dissolution.

Winding Up the Affairs of a Dissolved LLC.

After dissolution of an LLC, but before cancellation of the certificate of formation, a
manager or member of the LLC or a court-appointed receiver may wind up the business of
the LLC. Winding up involves liquidating assets, paying creditors, and distributing proceeds
from the liquidation of assets to the members of the LL.C.

Cancellation of Certificate.

After an LLC is dissolved, the certificate of formation that created the LLC is canceled.
Recently, the Washington Supreme Court held that cancellation of an LLC's certificate of
formation bars the LLC from filing or continuing a lawsuit and bars a claimant from filing or
continuing a lawsuit against the LLC. Under this decision, an LLC ceases to exist as a legal
entity and cannot be sued once its certificate of formation is canceled.

Summary of Substitute Bill:

Certificate of Dissolution.

A new document, a certificate of dissolution, is created for LLCs. A dissolved LLC may file
a certificate of dissolution with the OSOS to provide notice that the LLC is dissolved. The
certificate of dissolution must be signed by the person who is authorized to wind up the

LLC's affairs.

The dissolution of an LLC does not eliminate any cause of action by or against the LLC that
was incurred prior to or after the dissolution if an action is filed within three years after the

House Bill Report -2- HB 2657



filing of the certificate of dissolution. This provision does not apply if the dissolved LLC has
disposed of known claims.

Revocation of Dissolution.

The procedures for how a voluntarily-dissolved LL.C may revoke its dissolution are
modified. An LLC that has dissolved and filed a certificate of dissolution with the OSOS
may revoke its dissolution within 120 days of filing its certificate of dissolution. This
provision applies to LLCs dissolved due to the happening of events specified in the LLCs
agreement or by written consent of all the LLC's members. To revoke its voluntary
dissolution, an LLC must file a certificate of revocation of dissolution with the OSOS.
Procedures are created to address how a revocation of dissolution must be approved by the
LLC's managers or members.

Winding Up the Affairs of a Dissolved LL.C.

The provisions addressing who may wind up a LLC's affairs are revised. The persons
responsible for managing the business and affairs of the LLC are responsible for winding up
the activities of the dissolved LLLC. Upon certain conditions, a superior court may order
Jjudicial supervision of the winding up of a dissolved LLC, including the appointment of a
person to wind up the LLC's activities. For the purposes of winding up, a dissolved LLC
may:

* preserve the LLC's activities and property as a going concern for a reasonable time;

* prosecute and defend actions and proceedings, whether civil, criminal, or

administrative;

¢ transfer the LLC's property;

*» settle disputes; and

+ perform other acts necessary or appropriate to the winding up.

Disposing of Known Claims.

A dissolved LLC that has filed a certificate of dissolution with the OSOS may dispose of the
known claims against it by providing notice to known claimants. Procedures are created to
address what the notice to known claimants must contain and how claimants must notify a
dissolved LLC of a claim. A known claim against an LL.C is barred and the claim is not the
liability of the LLC if the holder of the known claim was given written notice of dissolution
and:
* the known claim was not received by a specified deadline; or
* the holder of a known claim that is rejected by the dissolved LLC does not commence
a proceeding to enforce the claim within 90 days after the receipt of the notice of
rejection.

Certificate of Cancellation.

All references to a "certificate of cancellation” for domestic LLCs are removed. The
issuance of a certificate of cancellation of a foreign LLC's registration does not impair the
ability of a party to maintain an action, suit, or proceeding against the foreign LLC.

HB 2657

Lad
i

House Bill Report -



Substitute Bill Compared te Original Bill:

The substitute bill removes all references to a "certificate of cancellation” both in the original
bill and under current law for domestic LL.Cs. The substitute bill specifies that the issuance
of a certificate of cancellation of a foreign LLC's registration does not impair the ability of a
party to maintain an action against the foreign LLC. The substitute bill modifies the
provisions in the original bill for filing a certificate of dissolution, revoking a certificate of
dissolution, winding up the affairs of a dissolved LLC, and disposing of known claims.

Appropriation: None.
Fiscal Note: Not requested.

Effective Date of Substitute Bill: The bill takes effect 90 days after adjournment of the
session in which the bill is passed.

Staff Summary of Public Testimony:

(In support) The bill will address and resolve two issues that need immediate attention. First,
under the Chadwick Farms decision issued by the Washington Supreme Court, a certificate
of cancellation abates all legal claims. This decision leaves creditors in an untenable
situation. The second issue relates to voluntary dissolution of an LLC. The law requires the
OSOS to cancel a voluntarily-dissolved LLC's certificate of formation within 120 days of its
dissolution. Many LLCs require more than 120 days to dissolve, and this requirement creates
unintended problems. The bill is a simple bill and the intent is to make technical corrections.
A certificate of cancellation is an old concept. The Washington State Bar Association
intends on significantly revising the LL.C Act in the future and will likely remove certificates
of cancellation from the LLC Act.

{With concerns) There may be an issue with the provisions allowing a dissolved LLC to
dispose of known claims. This provision may establish a 90-day statute of limitations for
known claims. This limitation may have serious consequences in circumstances where a
claim is known to the LLL.C, but the elements are not known to the potential claimant. The
bill should be amended to address these types of claims. The bill amends the claims survival
statute and only references a certificate of dissolution. This provision needs to be amended
to address situations where an L1.C does not file a certificate of dissolution but files a
certificate of cancellation.

{Opposed) None.

Persons Testifying: (In support) Brian Todd and Don Percival, Washington State Bar
Association; and Larry Shannon, Washington State Association for Justice.

(With concerns) Jeremy Stillwell, Washington State Community Associations Institute.

Persons Signed In To Testify But Not Testifying: None.
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SENATE BILL REPORT
SHB 2657

As of February 18, 2010
Title: An act relating to the dissolution of limited Hability companies.
Brief Description: Addressing the dissolution of limited liability companies.
Sponsors: House Committee on Judiciary (originally sponsored by Representative Pedersen).

Brief History: Passed House: 2/10/10, 96-0,
Committee Activity: Judiciary: 2/17/10.

SENATE COMMITTEE ON JUDICIARY

Staff: Kim Johnson (786-7472)

Background: A limited liability company (LLC) is a business entity that possesses some of
the attributes of a corporation and some of the attributes of a partnership.

An LLC may be dissolved voluntarily, administratively, or judicially. After dissolution of an
LLC, but before cancellation of the certificate of formation, a manager or member of the
LLC or a court-appointed receiver may wind up the business of the LLC. Winding up
involves liquidating assets, paying creditors, and distributing proceeds from the liquidation of
assets to the members of the LLC. After an LLC is dissolved, the certificate of formation that
created the LLC is canceled.

Dissolution of an LLC does not eliminate any cause of action against the LLC that was
incurred prior to or after the dissolution if an action on the claim is filed within three years
after the effective date of dissolution. A voluntarily-dissolved LLC may file for
reinstatement by filing an application with the Office of the Secretary of State (OSOS).
Current law requires the OSOS to cancel a voluntarily-dissolved LLC's certificate of
formation if the dissolved LLC fails to file for reinstatement within 120 days after the
effective date of dissolution.

Recently, the Washington Supreme Court held that canceliation of an LLC's certificate of
formation bars the LLC from filing or continuing a lawsuit and bars a claimant from filing or
continuing a lawsuit against the LLC. Under this decision, an LLC ceases to exist as a legal
entity and cannot be sued once its certificate of formation is canceled.

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

Senate Biil Report -1- SHB 2657



Summary of Bill: The bill as referred to committee not considered.

Summary of Bill (Proposed Amendments): Certificate of Dissolution. A new document, a
certificate of dissolution, is created for LLCs. A dissolved LLC may file a certificate of
dissolution with the OSOS to provide notice that the LLC is dissolved. The dissolution of an
LLC does not eliminate any cause of action by or against the LLC that was incurred prior to
or after the dissolution if an action is filed within three years after the filing of the certificate
of dissolution. This provision does not apply if the dissolved LLC has disposed of known
claims.

Disposing of Known Claims. A dissolved LLC that has filed a certificate of dissolution with
the OSOS may dispose of the known claims against it by providing notice to known
claimants. Procedures are created to address what the notice to known claimants must
contain and how claimants must notify a dissolved LLC of a claim. A known claim against
an LLC is barred and the claim is not the liability of the LLC if the holder of the known
claim was given written notice of dissolution and:
* the known claim was not received by a specified deadline; or
* the holder of a known claim that is rejected by the dissolved LLC does not commence
a proceeding to enforce the claim within 90 days after the receipt of the notice of
rejection.

Revocation of Dissolution. The procedures for how a voluntarily-dissolved LL.C may revoke
its dissolution are modified. An LLC that has dissolved and filed a certificate of dissolutien
with the OSOS may revoke its dissolution within 120 days of filing its certificate of
dissolution. This provision applies to LLC's dissolved due to the happening of events
specified in the LL.Cs agreement or by written consent of all the LLC's members.

Winding Up the Affairs of a Dissolved LLC. The provisions addressing who may wind up
an LLC's affairs are revised. The persons responsible for managing the business and affairs

of the LLC are responsible for winding up the activities of the dissolved LLC. Upon certain
conditions, a superior court may order judicial supervision of the winding up of a dissolved
LLC, including the appointment of a person to wind up the LLC's activities., For the
purposes of winding up, a dissolved LLC may:

* preserve the LLC's activities and property as a going concern for a reasonable time;

* prosecute and defend actions and proceedings, whether civil, criminal, or

administrative;

« transfer the LLC's property;

* seitle disputes; and

* perform other acts necessary or appropriate to the winding up.

Certificate of Cancellation. All references to a certificate of cancellation for domestic LLCs
are removed. The issuance of a certificate of cancellation of a foreign LLC's registration
does not impair the ability of a party to maintain an action, suit, or proceeding against the
foreign LLC.

Appropriation: None.

Fiscal Note: Not requested.
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Committee/Commission/Task Force Created: No.
Effective Date: Ninety days after adjournment of session in which bill is passed.

Staff Summary of Public Testimony: PRO: This bill seeks to address a latent defect in the
LLC Act that has been present since it was adopted in Washington. The statute as it was
proposed to us originally did not include a process of cancellation. The concept of
cancellation stemmed from a concern expressed by the OSSO with their computer system
and a perceived need to have a clear end to an LLC so it may be wiped off the books. 1
would also like to point out that I agree with the Supreme Court's interpretation of the statute
in Chadwick. There is no need for the cancellation process. The bill before you lines up the
dissolution process for 1LCs with Limited Liability Partnerships and the Business
Corporation Act.

As the Chair of the Partnership and LLC Committee of the Business Law Section of the
Washington State Bar Association (WSBA), we take responsibility for drafting the bill. It is
important to note that it has also worked its way through various other committees of the
WSBA and has been well worked. We have received some comments regarding section 10,
and 1 think that everyone agrees what needs to happen and we just need to hone the language
to meet everyone's needs. We need to deal with the issues raised by the Chadwick case
regarding the difference between dissolution and cancellation. It is important to think about
this in the context of the other business entities. All we should worry about regarding LLC
dissolution is when a claim may be brought by or against the LLC after dissolution has
begun. What the biil does is make the LLC statutes related to dissolution, consistent with the
other business entity statutes. All that is relevant is whether the entity has dissolved and if
you have dissolved have you given notice to the world that you are dissolved. This bill
provides clarity on these important questions. We support the bill we just seek very clear
language on what claims survive, and feel we have reached agreement with the WSBA on
this issue.

Persons Testifying: PRO: Representative Pedersen, prime sponsor; Brian Todd, Don

Percival, WSBA Business Law Section; Marlyn Hawkins, Washington State Community
Association Institute,
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HOUSE BILL REPORT
SHB 2657

As Passed Legislature

Title: An act relating to the dissolution of limited liability companies.
Brief Description: Addressing the dissolution of limited liability companies.
Sponsors: House Committee on Judiciary (originally sponsored by Representative Pedersen).

Brief History:

Committee Activity:
Judiciary: 1/20/10, 2/1/10 [DPS].

Floor Activity:
Passed House: 2/10/10, 96-0.
Senate Amended.
Passed Senate: 3/2/10, 46-0,
House Concurred.
Passed House: 3/6/10, 95-0.
Passed Legislature.

Brief Summary of Substitute Bill

* Creates a certificate of dissolution for limited liability companies to provide
notice of dissolution.

* Establishes procedures to allow a dissolved limited liability company to
dispose of known claims.

* Removes all references to a "certificate of cancellation" for domestic limited
liability companies.

HOUSE COMMITTEE ON JUDICIARY

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass.
Signed by 9 members: Representatives Pedersen, Chair; Goodman, Vice Chair; Rodne,
Ranking Minority Member; Shea, Assistant Ranking Minority Member; Kelley, Kirby,
Ormsby, Roberts and Ross.

Staff: Courtney Barnes (786-7194).

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitule a statement of legislative intent.
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Background:

A limited liability company (LLC) is a business entity that possesses some of the attributes of
a corporation and some of the attributes of a partnership. The LLCs were authorized by the
Legislature in 1994, A properly constructed LLC can be a business entity in which the
ownership enjoys limited liability like a corporation's shareholders, but the entity itself is not
taxed as a corporation. Domestic LLCs are entities formed under the Washington LLC Act.
Foreign LLCs are entities formed under the laws of a state other than Washington or a
foreign country.

Dissolution of an LI.C.

An LLC may be dissolved voluntarily, administratively, or judicially. Dissolution does not
terminate the existence of the LL.C. Instead, it begins a period in which the affairs of the
LLC must be wound up. Dissolution of an LLC does not eliminate any cause of action
against the LLC that was incurred prior to or after the dissolution if an action on the claim is
filed within three years after the effective date of dissolution.

Revocation of Dissolytion.

A voluntarily-dissolved LLC may file for reinstatement by filing an application with the
Office of the Secretary of State (OSOS). Current law requires the OSOS to cancel a
voluntarily-dissolved LLC's certificate of formation if the dissolved LLC fails to file for

reinstatement within 120 days after the effective date of dissolution.

Winding Up the Affairs of a Dissolved LL.C.

After dissolution of an LLC, but before canceliation of the certificate of formation, a
manager or member of the LLC or a court-appointed receiver may wind up the business of
the LLLC. Winding up involves liquidating assets, paying creditors, and distributing proceeds
from the liquidation of assets to the members of the LLC.

Cancellation of Certificate.

After an LLC is dissolved, the certificate of formation that created the LLC is canceled.
Recently, the Washington Supreme Court held that cancellation of an LLC's certificate of
formation bars the L1.C from filing or continuing a lawsuit and bars a claimant from filing or
continuing a lawsuit against the LLC. Under this decision, an LLC ceases to exist as a legal
entity and cannot be sued once its certificate of formation is canceled.

Summary of Substitute Bill:

Certificate of Dissolution.

A new document, a certificate of dissolution, is created for LLCs. A dissolved LLC may file
a certificate of dissolution with the OSOS to provide notice that the LLC is dissolved. The
certificate of dissolution must be signed by the person who is authorized to wind up the
LLC's affairs.
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The dissolution of an LLC does not eliminate any cause of action by or against the LLC that
was incurred prior to or after the dissolution, unless the LLC has filed a certificate of
dissolution that has not been revoked, and an action is not filed within three years after the
filing of the certificate of dissolution. This provision does not apply if the dissolved LLC has
disposed of known claims.

Revocation of Dissolution.

The procedures for how a voluntarily-dissolved LL.C may revoke its dissolution are
modified. An LLC that has dissolved and filed a certificate of dissolution with the OSOS
may revoke its dissolution within 120 days of filing its certificate of dissolution. This
provision applies to LLCs dissolved due to the happening of events specified in the LLCs
agreement or by written consent of all the LLC's members. To revoke its voluntary
dissolution, an LLC must file a certificate of revocation of dissolution with the QS0S.
Procedures are created to address how a revocation of dissolution must be approved by the
LLC's managers or members.

Winding Up the Affairs of a Dissolved LLC.

The provisions addressing who may wind up a LLC's affairs are revised. The persons
respo