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I. INTRODUCTION

In this case, respondent Kitsap County asks this Court to shut

down appellant Kitsap Rifle and Revolver Club ( the " Club") and trust the

County with the power to impose virtually any condition on the Club

through a Conditional Use Pennit (" CUP") before the Club can reopen . 

Yet undisputed evidence shows the County betrayed the Club's trust, and

the law, to put itself in this position. The County has never explained why

it withheld its chief enforcement officer's allegations that the Club was an

unlawful nuisance until after the County had obtained what it wanted from

the Club-facilitation of the County's land swap with the State

Department of Natural Resources ( DNR)-and after the Club had given

up its bargaining power in exchange for what it thought were c1 ear, final, 

and enforceable contractual commitments from the County to allow the

Club to continue as it then existed. 

Against that backdrop, the County convinced the trial court to

deem the Club a public nuisance and illegal land use entitled to none of

the benefits the County promised the Club when it sold the Club its

property. The County convinced the trial court to tenninate the Club's

vested right to operate at the property, where it has operated continuously

since 1926. It convinced the trial court to issue an injunction shutting the

Club down unless the Club could obtain a CUP, which might never



happen, under conditions the County has never disclosed. It convinced the

trial court the Club has illegally changed the fundamental nature 0 f its land

use, even though the County Commissioners confirmed in 1993 that the

Club is a grandfathered nonconforming shooting range, even though every

activity at the Club today is consistent with the very nature of a gun club

and shooting range, and even though it has always been a place for

shooting with safety infrastructure and supervision. 

The County convinced the trial court sound from the Club is a

public nuisance based on purely subjective testimony about aesthetic

offenses to a few complainants, even though other members of the same

community testified the sound does not bother them. It prosecuted its case

without ever taking any decibel readings or objective studies of sound, 

against a regulatory framework that expressly allows the Club to create

sound without limit during its operating hours from 7 am to 10 PIT"'l. 

The trial court deemed the Club a public safety nuisance based on

a finding of a mere possibility of harm, even though the Club--in all its

years-has never been proven or found to have harmed any person or

property, and the Navy inspected the Club and found it safe. The

County's speculative, vague safety concerns about the Club a.re ironic

considering the County's loose regulation of firearms, which allows

shooting on five acre parcels without the robust safety rules, infrastructure, 
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and supervision fostered at the Club. 

The trial court denied the Club's accord and satisfaction defense

and breach of contract counterclaim based on the erroneous finding that

there was no evidence of the manifest intent of the 2009 Deed other than

the Deed itself, even though overwhelming extrinsic evidence supports the

Club 's interpretation-evidence that includes the County's own

Resolution stating the Deed was intended: " to provide that [ the Club] 

continue to operate with full control over the property." Ex. 477 ( App. 15) 

emphasis added). The trial court construed the Deed to give the Club no

benefits other than title to the property itself, even though the Club's

attorney negotiated into the Deed a detailed " improvement" clause that

says the Club can improve and modernize its facility within the historical

eight acres as long as it does so consistent with management standards for

a modem shooting range; and even though the necessary implication of

the Deed's confinement and public access clauses is that the County

would allow the Club to continue as it then existed. 

The trial court implicitly denied the Club's estoppel defense

without a single written finding or conclusion of law, even though the

evidence proves beyond a shadow of a doubt that the Club reasonably

relied on the supportive assurances, representations, actions, and silence of

the County Commissioners acting within their authority while conducting

3



official County business. The trial court's decision allows the County to

repudiate its solemn words and commitments, enshrines the County's

deceptive acts as legally pennissible, and results in the unjust enrichment

of the County. The trial court denied estoppel even though granting the

claim would improve the way the County functions by requiring it to act

openly, honestly, and with integrity in conducting land transactions and

other proprietary transactions with the public, which it did not do here. 

The Club's opening brief explains how the trial court incorrectly

applied legal standards regarding nonconfonning use rights, public

nuisances, contract interpretation, estoppel, and injunction, while making

several findings of fact unsupported by substantial evidence. The trial

court's errors spawned two excessive and arbitrary injunctions that

threaten the future existence of the Club and cast a dubious shadow over

other shooting ranges in the Pacific Northwest. These injunctions cannot

stand because there is no lawful basis to terminate the Club's

nonconforming use. Even if one or more of the trial court's other

decisions is affirmed, the injunctions will be excessive and arbitrary

because they are not tailored to remedy any specific harm. 

In its response, the County attempts to defend and excuse the trial

court's errors through an oblique approach that addresses few of the

Club's arguments directly and frequently leaves the Court and Club to

4



guess at what the exactly the County is attempting to argue. The overall

thrust ofthe response is that there are many facts in the record and the trial

court has discretion in granting declaratory judgment and injunctive relief. 

Such erroneous reasoning would insulate virtually every declaratory

judgment and injunction against meaningful appellate review. The County

also attempts to escape substantive review by raising hyper-technical

procedural arguments, even while admitting the Club's assignments of

error, issues on appeal, and positions taken in the opening brief are

perfectly clear. 

In this reply, the Club addresses each ofthe County's apparent and

implied arguments, identifies the correct legal standards and how they

should apply, and shows the law and evidence require reversal ofthe trial

court's decisions. 

II. ARGUMENT

A. The County Cannot Escape Substantive Review on Procedural

Grounds. 

The County argues the Court should " truncate" the Club's appeal

on procedural grounds because the Club assigned error to certain findings

of fact in the body of its brief, rather than in the assignments of error

section. Resp. at 3, 39-44. Yet, as discussed below, the County

seemingly admits this is a non-issue, as it cites to and acknowledges each

of the Club's challenges to findings of fact. The Court should disregard

5



the County's procedural arguments. 

The County argues the Club waived any challenge to the trial

court's findings of fact because it did not identify specific findings of fact

among its assignments of error. Resp. at 3, 39-42,44. At the salTIe time , 

the County acknowledges this should not be an issue if "briefing makes

the nature of the challenge [ to a finding of fact] perfectly clear, 

particularly where the challenged finding can be found in the text of the

brief." , The County later acknowledges that the Club's opening brief

challenges findings of fact 23, 25, 26, and 57. Resp. at 44 ( citing Briefat

52-53). The opening brief makes the nature of the challenge to these

findings of fact perfectly clear and the findings are identified in the brief. 

The Club did not waive its challenge to these findings. 

A related issue relates to " Finding of Fact" 28, which the County

treats as unchallenged in this appeal. See Resp. at 12-13. It provides: 

By virtue of the deed, the County did not release the Club

from current or future actions brought under public

nuisance or violation of County codes or violation of its

historical and legal nonconforming uses ." 

CP 4059 ( FOF 28) ( App. 1). This so-called " finding" declares t:he effect

of the Deed,2 which is a legal conclusion.3 As the County recognizes, 

I Resp. at 40 fn. 79 ( citing In re Disciplinary Proceeding Against Conteh (" Conteh"), 

175 Wn.2d 134, 144,294 P.3d 724 (2012); State v. Neeley, 113 Wn . App. 100, 105,52

P.3d 539 ( 2002); Daughtry v. Jet Aeration Co., 91 Wn.2d 704,709-10,592 P.2d 631

1979); RAP 1.2(a)). 

2 CP 4087-92 (2009 Bargain and Sale Deed) (App. 1). 
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when a trial court misidentifies a conclusion of law as a finding of fact, it

is reviewed as a conclusion of law.4 The Club assigned error to the trial

court's denial of its accord and satisfaction defense and breach ofcontract

counterclaim based on the trial court's misinterpretation of the Deed. 

Brief at 2, 40--41. That issue was preserved and must be decided, 

regardless ofthe trial court's mis-labeling ofFinding ofFact 28. 5

The County argues several of the Club's assignments of error

identify questions of law," and cites the rule that an appellant need not

assign error to " conclusions of law.,,6 The Club's appeal properly assigns

error to the trial court's remedies and conclusions of law that: involve

application of law to facts.? The Club's briefing explains these errors. 

There is nothing unusual about this. 

The County complains the Club did not assign error to the trial

court's failure to adopt one or more of the Club's proposed findings of

fact. Resp. at 3, 39, 42--43, 70. Yet the County does not identify any

particular finding that was proposed by the Club and rejected by the trial

3 Eder v. Ne/son, 4J Wn.2d 58, 62.247 P.2d 230 ( 1952) (holding the effect 0 f a contract

is a legal conclusion). 

4 Resp. at 43 ( citing Willener v. Sweeting, 107 Wn.2d 388, 394, 730 P.2d 45 ( 1986». 

5 At worst, the lack of citation to " fmding" 28 is an excusable technical

omission. Conteh, 175 Wn.2d at 144. 

6 Resp. at 40 ( emphasis in original) ( citing In re Estate ofKrappes, 121 Wn_ App.653, 

660 n. 11,91 P.3d 96, review den., 152 Wn.2d 1033 ( 2004». 

7 Brief at 2-3 ( assignments of error); id. at 8-9 (termination of Club's non~onforming
use right); id. at 20, 22 ( noise nuisance determination); id. at 23, 26 ( safety nuisnace

determination); id. at 26-27 (unlawful expansion and change ofuse determina. 1:ion); id. at

40-41 (denial of Club's breach of contract counterclaim and accord and satisfaction

defense); id. at 56-57 (denial ofClub's estoppel defense); id. at 71-72 ( injunctions). 
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court, or explain how it might be significant. The County also fails to cite

any authority that would have required the Club to make such an

assignment oferror. Case law shows it is not required.8

The County argues the Club waived its assignment of error

regarding the trial court's denial of its accord and satisfaction defense by

not briefing" the defense. Resp. at 2. Yet, the Club filed extensive

briefing to show the effect of the Deed was to resolve actual or potential

disputes between the Club and County regarding the Club's then existing

facilities and operations and its land use status. 9 It is black letter law that

an accord and satisfaction consists of a bona fide dispute, an agreement

to settle that dispute, and performance of that agreement.,,10 The trial

record contains briefing on the defense, and the opening brief states the

trial court erred in denying it. Brief at 2, 40-41. The County does not

pretend to be ignorant to the nature of the defense, nor does it argue

accord and satisfaction should be denied even ifthe Club is right about the

Deed. There was no waiver ofthe accord and satisfaction defense. 

The County's response mentions that the parties filed no motion to

reconsider or clarify the trial court's judgment. Resp. at 8. Yet the

8 . . 
State v. Armenta (" Armenta"), 134 Wn.2d 1, 14 n.9, 948 P.2d 1280 ( 1997) ( revlewmg

trial court's failure to make a particular finding of fact even though appella.nt did not

assign error to it in opening brief). Unlike Armenta, this appeal does not depend on a

finding that a specific, disputed verbal communication occurred, nor does it: involve a

verbal communication contradicted by substantial documentary evidence. 
9

See CP 1958, 1966-73,1998 (App. 30); CP 1558, 1565-73 (App. 3\). 
10

Perez v. Pappas, 98 Wn.2d 835, 843, 659 P.2d 475 (1983). 
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County cites no authority assigning any significance to the lack of such a

motion, and the Club's counsel is not aware ofany. 

B. The Only Significance of "Credibility" Is to Reduce Deference

to the Trial Court Because Credibility Was Not a Fact:or in Its

Decision. 

The County attempts to skew the standard ofreview by arguing the

Club cannot " overcome the deference to the trial court's evaluation of

credibility." Resp. at 39. Credibility, however, was not a factor in the

trial court's decision. Therefore, the only effect " credibility" has in this

appeal is to reduce any deference to the trial court. 

The trial court's decision includes no credibility finding regarding

any witness, and the County points to no such finding in the record. The

rule is that the Court of Appeals " will not review credibility

determinations made by the trier of fact." II The County cites no authority

that would presume a credibility determination where none was made. 

The trial court evidently concluded credibility is not important to

the outcome of this case because it made no such finding. Neither party

requested a credibility determination. 12 The lack of importance placed on

II Recreational Equip., Inc. v. World Wrapps Northwest, Inc., 165 Wn. App. 553, 567-

68, 266 P.3d 924 ( 2011) ( deferring to written credibility finding) (emphasis added); see

also, Wright v. Dave Johnson Ins. Inc., 167 Wn. App. 758,275 P.3d 339 ( 2012) review

denied, 175 Wn.2d 1008 ( 2012) ( similar). 

12 See generally, CP 4026--49 ( Club's proposed findings) ( App. 26); CP 3987-4025

County's proposed fmdings) ( App. 27). 
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credibility reduces any deference the trial court might receive. I 3 It also

means the County cannot use credibility arguments to resolve a disputed

fact in its favor where it had the burden ofproof 14

The substantial evidence standard asks whether the evidence cited

in the County's response is " sufficient to persuade a rational fair-minded

person the premise is true.,,15 Because credibility was not a fact:or in the

trial court's decision, any deference is reduced. Where the County

attempts to show a decision of the trial court can be affirmed on

alternative factual grounds, it must provide substantial evidence.16

Where there is a dispute over a pure question of law, such as which legal

standard should apply, the trial court receives no deference. 17 There is

also no deference to the trial court in deciding whether a legal conclusion

was properly formed from a fact or finding. 18 The Court should apply

these standards without assuming the credibility-or lack of credibility-

ofany party or witness. 

13 See Dolan v. King County, 172 Wn.2d 299,311,258 P.3d 20 ( 2011) ( holding "the less

the outcome depends on credibility, the less deference is given to the trial court"). 

14 In re Welfare of A.B., 168 Wn.2d 908, 927, 232 P.3d 1i04 ( 2010) (,< lack of an

essential finding is presumed equivalent to a finding against the party with the burden of

proof') (emphasis added); Pilling v. Eastern and Pac. Enterprises Trust, 41 Wn. App. 

158,165,702 P.2d 1232 (1985). 

15 Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 879, 73 PJd 269 (2003); 

Raven v. Dept. ofSocial and Health Svcs., 177 Wn.2d 804,809,829,306 P.3d 920

2013) (reversing finding ofneglect for lack ofsubstantial evidence). 

16 Teter v. Deck, 174 Wn.2d 207,216,274 P.3d 336 (2012). 

17 State v. Corona, 164 Wn. App. 76, 79, 261 P.3d 680 ( 2011) ("[ w]hen we review

whether a trial court applied an incorrect legal standard, we review de novo the choice of

law and its application to the facts in the case"). 

18 See In re Marriage ofPennington, 142 Wn.2d 592, 602, 14 P.3d 764 ( 2000). 
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C. Termination Is Contrary to Law. 

The Club's opening brief shows there is no ordinance, statute, or

common law authority permitting termination of the Club's

nonconforming use right. Brief at 8-12. The grounds for termination

cited by the trial court are: ( 1) change in the use; ( 2) expansion ofthe use; 

3) unpermitted site development; ( 4) nuisance conditions; and ( 5) 

increased use. CP 4076-83. The ordinances and case law cited by the

trial court do not support termination, and the decision should trouble

f . h c· 19every owner 0 a property WIt a nonconlormmg use. 

The County's response consumes approximately ten pages

discussing the termination remedy. Resp. at 48-59. For legal support, it

invokes the Uniform Declaratory Judgment Act (UDJA), local ordinances, 

and case law. Yet the County never identifies a single legal authority that

expressly authorizes termination on these or any alternative grounds. 

Under Washington law, regulation of nonconforming uses is a

matter of local governance. Rhod-A-Zalea, l36 Wn.2d at 8. At the same

time, a nonconforming use right is a " vested" and " protected~" property

right that " cannot be lost or voided easily." Van San! v. City ofEverett, 69

Wn. App. 641, 649, 849 P.2d 1276 ( 1993). The Washington Supreme

Court explains the " reason for their continuance" as follows: 

19 CP 4080 (COL 26) ( citing KCC Title 17); CP 4081 ( COL 27, 35) ( citing Rhod-A-Zalea

35th, Inc. v. Snohomish Cnty. (" Rhod-A-Zalea"), 136 Wn.2d 1,959 P.2d 1024 (1998)). 
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An ordinance requmng an immediate cessation of a

nonconforming use may be held to be unconstitutional

because it brings about a deprivation ofproperty rights out

ofproportion to the public benefit obtained." 

State ex rei. Miller v. Cain, 40 Wn.2d 216, 218, 242 P.2d 505 ( 1952). 

Consistent with this, a zoning ordinance " may not require a property

owner immediately to cease a nonconforming use ." Skamania County v. 

Woodall, 104 Wn. App. 525,537, 16 P.3d 701 ( 2001) ( emphasis added). 

The only grounds recognized in Washington upon which to terrn.inate a

nonconforming use right are " abandonment or reasonable amortization." 

Rhod-A-Zalea, 136 Wn.2d at 7. 

The trial court correctly found that by 1993 the Club possessed a

vested nonconforming use right.20 The County does not dispute this. The

trial court and County have not attempted to base tennination upon

amortization or abandonment. The only question is whether the law

supports termination on any ofthe trial court's factual grounds. 

The County first argues the trial court was authorized by the UDJA

to terminate the nonconforming use right in order to resolve a controversy

between the parties . Resp. at 48-51. The UDJA, however, is not a source

of legal rights . It is merely a mechanism for resolving a controversy by

applying legal rights to facts. The UDJA provides that courts " shall have

power to declare rights, status and other legal relations[.]" RCW 7.24.010. 

20 See CP 4055 (FOF 10) (App. 1); CP 4075 ( COL 6). 
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It gives courts the power to declare a right or obligation that exists under a

statute or ordinance.21 It does not create rights or imply remedies. 22 The

UDJA, on its own, does not authorize termination. 

The County's next suggestion is that the requisite authority can be

found, by implication, in Kitsap County zoning ordinances. Resp. at 54-

58. Washington courts generally construe an unambiguous ordinance by

its plain language. Littlefair v. Schulze, 169 Wn. App. 659, 669-70,378

P.3d 218 (2012). They also hold that zoning ordinances: 

are in derogation of the common-law right to use property

so as to realize its highest utility and should not be

extended by implication to cases not clearly within the

scope ... manifest in their language." 

Id. ( emphasis added).23 It is error for a court to amend a zoning ordinance

through judicial construction,24 or to interpret an ordinance in a way that

produces absurd results.25

No Kitsap County ordinance plainly and unambiguously provides

for termination of a vested nonconforming use. The Code itself declares

21 RCW 7.24.010; United Nursing Homes, Inc. v. McNutt, 35 Wn . App . 63?, 640,669

P.2d 476 (1983) ( atIirming declaration ofrights ofperson "affected by a stamte"). 

22 See, e.g., Chevron Corp. v. Naranjo, 667 F.3d 232, 244-45 (2d Cir. 2012) cert. denied, 

133 S.Ct. 423 (U.S. 2012) ("[ when substantive law] does not provide that legal predicate, 

the [ UDJA] cannot expand the [ statutory] authority by doing so"); Hanson v. ~ vatt, 552

F.3d 1148, 1157 ( lOth Cir. 2008) ( holding the UDJA " does not create substantive

rights"); 26 C.l.S. Declaratory Judgments § 7 at 59-60 ("[t]he declaratory judgment acts

do not create or change any substantive rights, or bring into being or Irlodify any

relationships, or alter the character ofcontroversies"). 

23 State ex reI. Standard Mining & Dev. Corp. v. City ofAuburn, 82 Wn.2d 32 1, 326,510

P.2d 647 (1973). 

24 Millay v. Cam, 135 Wn.2d 193, 203,955 P.2d 791 ( 1998). 

25 City ofTacoma v. Price, 137 Wn. App. 187, 197-98, 152 P.3d 357 ( 2007). 

13



nonconfonning uses are intended " to continue until they are rerTIoved or

discontinued." KCC 17.460.0lO (App. 2). There are County ordinances

that specifically provide for abandonment and amortization of a

nonconfonning use right.26 Other ordinances authorize the County to seek

general remedies such as civil penalties or an injunction.27 Implying

additional grounds for termination besides what is stated in the Code

would violate its plain language and structure, and Washington law. 

Even if the Code were ambiguous, it would not authorize

termination because ambiguity must be interpreted in favor ofthe Club, as

landowner. Littlefair, 169 Wn. App. at 670. The only possible exception

is if Kitsap County could prove an " established practice of enforcement" 

to substantiate its interpretation of an ambiguity in the Code.28 The

County does not make this argument, and there is no such evidence here. 

In fact, the evidence shows the opposite. Jeff Rowe, the County's chief

building official and planning director, testified an expansion can be rolled

back as an alternative to requiring a CUP. VT 278:17-279:15. 

26 KCC 17.460.020(A)-(C) (App. 2). 

27 See KCC 17.S30.030 (authorizing a mandatory injunction as the remedy to abate a

public nuisance) ( App. 3); KCC 17.S30 .020 (authorizing civil penalties for violations of

Title 17). The difference between an injunction and termination of a vested property

right is profound. The trial court and County intended to permanently strip the Club of its

nonconforming use right. In contrast, a party subject to an injunction can al ~ays return

to court to petition for it to be modified or lifted. See CR 60(b)( 6); lSA W" ash. Prac., 

Handbook Civil Procedure § 73 .13 ( 2012-2013 ed.) ("[ CR 60(b)(6)] is generally taken to

mean that the court retains authority to modify or vacate any injunction, temporary or

permanent, ifconditions have changed"). 

28 See Sleasman v. City ofLacey, lS9 Wn.2d 639, 646, lSI P.3d 990 ( 2007). 
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Interpreting the Code to allow tennination based on a single

illegality, as the County does, is of doubtful constitutionality and would

produce absurd results. If that were the law, a single code violation would

cause a nonconforming use to permanently lose its right to operate. A

nonconforming restaurant could be shut down for having an unpermitted

electrical socket. The County's position is unreasonable. 

The County's position is also in direct conflict with Washington

case law, which provides for termination only upon abandonment or

amortization. Rhod-A-Zalea, 136 Wn.2d at 8. The County fails to cite a

single case where a nonconforming use right was properly tenninated due

to a code violation or nuisance condition. 

The trial court issued a declaratory judgment terminating the

Club's vested nonconfonning use right "by operation of law," yet failed to

identify any legal authority for that remedy.29 The County attempts to

defend the decision as authorized by the UDJA, County ordinances, and

case law, but its arguments do not withstand scrutiny. It is undisputed that

the Club's vested nonconfonning use right was not amortized or

abandoned. Termination on other grounds was in error. Judgment should

be entered declaring that the Club retains its nonconfonning use right. 

29 CP 4084 ~ 1 (App. 1); CP 4079 (COL 23). 
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D. Sound from the Club Is Not a Public Nuisance. 

The trial court concluded that at some undesignated point in time

sound from the Club went from being historically acceptable to being a

public nuisance warranting closure and termination of its nonconfonning

use right.3D The court did this based on the subjective testimony of a few

objectors who live within two miles ofthe Club . 

The trial court erred because: ( 1) sound from the Club does not

impact the rights of the entire " two-mile" neighborhood or community

equally because many witnesses from that community continned it does

not bother them at all; (2) sound from the Club between 7 am and 10 pm

cannot be deemed a nuisance because such sounds are expressly

authorized, without limit, by statute and regulation; and ( 3) there is no

objective decibel evidence from which to conclude the Club ever exceeded

the reasonable sound levels authorized and tolerated in its community. 

Briefat 16-20. The County's response does not rebut these arguments. 

1. Sound From the Club Does Not Affect Equally the Rights

ofthe Entire "Two-Mile" Community. 

A public nuisance " is one that affects equally the rights ofan entire

community or neighborhood.,,3l The trial court erred because there is no

evidence that sound from the Club affects equally the rights of the entire

30 CP 4073 ( FOF 84); 4076 (COL 11 - 13). 

31 Resp. at 62; Brief at 21 ( citing RCW 7.48.130 ; State v. Hayes Investment Corp., 13

Wn.2d 306, 125 P.2d 262 ( 1942); Crawford v. Central Steam Laundry, 78 Wash. 355, 

139 P . 56 (1914)). 
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community in the vicinity of the Club. Brief at 20- 22. The County failed

to address this argument in its response. The County does not dispute that

many witnesses confirmed the sound from the Club is no problem at all. 

See id. at 13-15 ( relevant testimony). The County does not dispute that

the sound is lawful if it does not affect equally the rights of the entire

community. The record shows it does not. 

This is not a case where the rights of the entire conununity are

equally affected . To many witnesses living within two miles from the

Club, the sound was not objectionable and therefore did not affect their

rights in any way. The requirement that a public nuisance " affect equally" 

the entire two-mile community asserted by the County and found by the

trial court is not satisfied here. The decision must be reversed. 

2. Sound from the Club Between 7 am and 10 pm Is

Authorized by Law, Without Limit. 

Washington law requires an act to be done ''unlawfully'' in order to

constitute a nuisance. 32 " Nothing which is done or maintained under the

express authority ofa statute, can be deemed a nuisance." RCW 7.48 .160 . 

A court may not usurp legislative or administrative power by deeming an

expressly authorized activity a nuisance. Judd v. Bernard, 49 W n.2d 619, 

622, 304 P .2d 1046 ( 1956). In Judd, the court dismissed a nuisance claim

32 RCW 7.48.120 ( defining " nuisance"); KCC 17.110.515 ( App . 4) ( incorporating

statutory definition of "nuisance"); Linsler v. Booth Undertaking Co., 120 Wash. 177, 

206 P. 976 (1922) ( defming "nuisance" as " the unlawful doing ofan act"). 
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to enjoin the state game commission from poisoning fish in a lake because

the action was undertaken pursuant to statutory authority . Id. at 620-21. 

The County does not distinguish Judd. 

State and local law regulates sound based on decibel levels. 33 State

and County regulations expressly exempt authorized shooting ranges from

sound limitations between 7 am and 10 pm. WAC 173-60-050(1 )(b); 

KCC 10.28.050(2) ( App . 7). This exemption is the product of the Noise

Control Act of 1974, which directs the Department ofEcology to " provide

exemptions or specially limited regulations relating to recreational

shooting[.]" RCW 70.107.080. 

The County does not dispute that the Club was an authorized

shooting range, or that sound created at the Club from 7 am to 10 pm is

expressly authorized pursuant to State and local sound exemptions. The

County does not attempt to explain how judging sound from the Club

between 7 am and 10 pm to be a nuisance was not a usurpation of state

and local legislative and administrative authority. 

Instead, the County argues the trial court acted within its broad

equitable discretion when it ignored all ofthe above . Resp. at 60--62. The

County cites numerous federal cases, none of which involve a sound

nuisance, public nuisance, or Washington law.34 The County implies

33 WAC 173-60-040 , WAC 173-60-050 ; KCC 10 .28 .040 (App . 7); KCC 10.28 .050(2). 

34 See Resp. at 60-61 , fns . 142- 148 . 
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these cases allow courts to disregard other laws when exercising equitable

powers. 3S The County's own case law, however, holds the equity power

cannot contradict the plain tenns ofa statute, as the trial court did here.36

The County further argues a savings clause in RCW 70.107.060

means the Club's sound exemption does not prevent a public nuisance

action. Resp. at 65. The savings clause provides: 

Nothing in this chapter shall be construed to deny, abridge

or alter alternative rights ofaction or remedies in equity Of

under common law or statutory law, criminal or civil." 

RCW 70.107.060(1) ( emphasis added). By its own terms, this savings

clause applies only to statutes found in RCW Title 70, Chapter 107. It

does not apply to the regulatory exemption for sound from the Club

between 7 am and 10 pm. The trial court unlawfully usurped legislative

and administrative authority by deeming sound from the Club a nuisance. 

3. The County Fails to Show Soundfrom the Club "" as Ever

Objectively Unreasonable. 

The trial court also erred in concluding sound from the Club was a

nuisance where there was no evidence showing it is objectively

unreasonable or that it has caused anything other than a sLIbjective, 

aesthetic offense. Brief at 18-20. The record contains ne> decibel

evidence regarding sound from the Club, and no evidence tha.t it ever

35 Resp. at 61 ( citing dissenting opinion in Miller v. French, 530 U.S. 327,338, 120 S.Ct. 

2246,2253, 147 L.Ed.2d 326 ( 2000)). 

36 Miller, 530 U.S. at 338-39 ( holding district court erred in granting an injunction

contrary to a federal statute). 

19



exceeded Kitsap County's regulatory decibel limitations. Id. at 13-14, 

18-20; VT 597:7-598:9; 626:5--10. The County does not dispute this. 

As noted in the Club's opening brief, "[ t]hat a thing is unsightly or

offends the aesthetic sense of a neighbor, does not ordinarily make it a

nuisance." Mathewson v. Primeau, 64 Wn.2d 929, 938, 395 P .2d 183

1964). The County does not challenge this rule, distinguish this case, or

show that its witnesses' entirely subjective complaints about sound from

the Club prove anything other than aesthetic offenses. No more was

proven, especially considering the numerous witnesses who testified that

the Club's sound is acceptable. Briefat 14. 

The trial court found the sound of the Club is akin to the "' sound of

war." CP 4073 ( FOF 84). This finding pertains to the aesthetic quality of

the sound, not its volume. One can hear the " sound ofwar" c01TI.ing from

a television even if the volume is barely audible. This subjective finding

cannot prove a public nuisance. 

Cases cited in the County's response show that "unreasonableness" 

is an element of its public nuisance claim.37 That element was the subject

37 Resp. at 64 n. 159 ( citing Lakey v. Puget Sound Energy, Inc . 176 Wn.2d 909, 923, 

296 P .3d 860 ( 2013); Grundy v. Thurston County, 155 Wn.2d 1, 6, 117 P.3d 1089

2005)). In Lakey, the court dismissed public and private nuisance claims against a

power station whose use had increased because the plaintiffs could not prove it was

unreasonable. 176 Wn.2d at 923. In Grundy , the court required that harm be " substantial

and unreasonable" in order to prove a nuisance . 155 Wn.2d at 6 . 
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ofLehman, cited in the opening brief.38 There, the court dismissed a noise

nuisance claim against a rifle range based on the " general ruleH that "no

one is entitled to absolute quiet in the enjoyment ofhis property; but one

may insist on a degree of quietness consistent with the standard prevailing

in the locality in which one lives." Id. ( emphasis added). This case is

consistent with Mathewson because a " degree ofquietness" is an objective

measure of the volume of sound in an environment, not some

immeasurable aesthetic quality. 64 Wn.2d at 938 . It also shows a sound

is not a nuisance unless it is proven to exceed standards by which other

sounds are permitted in a locality. 

That was also the rule in another case cited in the opening brief, 

Woodchuck. 39 There, the court affirmed summary judgment dismissing a

noise nuisance claim against a gun club because there was no evidence of

a violation of the local noise control ordinance. The County does not

attempt to distinguish this case. 

The County's response cites no case law involving a sound

nuisance, whatsoever. Thus , there is no precedent that might call Lehman

or Woodchuck into question. These cases are consistent with the only

Washington case cited by either party on the subject of a sound nuisance, 

38 Lehman v. Windler Rifle & Pistol Club, 44 Pa. D. & C.3d 243 , 246 , 1986 WL 20804

Pa. Com. PI. 1986); Briefat 19-20. 

39 Concerned Citizens ofCedar Heights-Woodchuck Hill Road v. DeWitt Fish & Game

Club ("Woodchuck"), 302 A.D.2d 938 ( N.Y. App . 2003); Briefat 19 . 
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Gill v. LDI, 19 F.Supp .2d 1188 ( W .O. Wash. 1998). Brief at 19. There , 

the Western District of Washington denied summary judgment against a

plaintiff claiming nuisance where the plaintiff presented expert evidence

ofsound in excess ofdecibel regulations. There is no precedent to support

the trial court's decision that a historical sound source exempt from sound

regulations is a public noise nuisance solely because of the subjective

testimony ofa few lay witnesses who found it annoying. 

The County does not dispute that Kitsap County sound regulations

define the reasonable maximum level of sound permitted in the

community around the Club. The County does not show-and the trial

court did not find-that some lower level of sound is a more appropriate

standard. The only objective community standard is Kitsap County's own

sound regulation, which the Club was never shown to have exceeded. The

sound nuisance decision must be reversed. 

E. The Club Is Not a Public Safety Nuisance . 

The trial court made three findings of fact regarding the safety of

the Club's range. CP 4070 (FOF 67-69). There is no finding that any

bullet from the Club ever left the Club property, struck a person or nearby

property, or is likely to leave the Club and cause substantial hann. The

trial court only concluded that bullets from the Club will '' possibly strike

persons or damage property in the future ." CP 4070 (FOF 68) ( emphasis

22



added). This does not prove a public safety nuisance. 

We live in a world of risk. Washington recognIzes a mere

possibility ofhann does not constitute a safety nuisance. 4o If it were, the

highways, roads, and airports would be closed by injunction. The County

does not dispute that a risk of harm must be , at a minimum, " reasonable

and probable" in order to prove a public safety nuisance. 41 The County

does not dispute that the trial court did not find a reasonable and probable

likelihood of future harm.42 The County's response does not present

substantial evidence ofa reasonable and probable likelihood ofhann. The

trial court erred in holding the Club to be a public safety nuisance. 

Faced with the inadequacy of the trial court's findings and

conclusions, the County scours the record for evidence ofa reasonable and

probable likelihood ofharm. Resp. at 31-38. Yet the evidence that failed

to persuade the trial court also fails the substantial evidence test. It cannot

persuade a fair and reasonable person that the Club is reasonably and

probably likely to cause substantial harm. 

First, the County cites the testimony of Gary Koon, a disgruntled

40 See Brief at 24 ; Hite v. Cashmere CemetelY Assn ., 158 Wash. 421, 424 , 290 P . 1008

1930) ( fmding contamination of drinking water was not " reasonable and probable" and

therefore cemetery was not a nuisance). 

41 Resp . at 68 ( discussing Hite , 158 Wash. at 424). 

42 The County opines that COL 21 contains an " embedded" safety finding that was

mislabeled as a conclusion." Resp . at 31; CP 4072 ( COL 21). This conclusion refers

only to a "risk." Id. It says nothing about the degree of risk, and does not contradict the

trial court's finding of a mere possibility of hann. The trial court did not find a

reasonable and probable likelihood ofhann. 
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neighbor.43 He testified about military surface danger zone maps

SDZs") that he obtained for various firing locations at the Club. Resp . 

at 32-34. The County cites no precedent stating that the existence of a

person or property within an SDZ is sufficient to conclude that shooting

within that area is a safety nuisance , much less an enjoinable one. The

County seeks to create that precedent here by asserting SDZs depict "the

area into which bullets will fall, based upon the weapon system and

direction and origin of fire ." Resp. at 32. Even if this were correct, it

would not establish a reasonable and probable likelihood ofharm because

each SDZ for the Club includes portions of the Club's property.44 The

County cites no evidence showing the probability that a bullet fired at the

Club will leave the Club property as opposed to landing within the Club's

part of the SDZ. Thus , the SDZs do not show a reasonable and probable

likelihood ofharm.45

The County emphasizes Koon's testimony that the military does

not allow shooting unless it owns all of "the property within the SDZ" or

there are " engineered solutions to keep bullets from escaping." Resp . at

32-33. This is not evidence of a likelihood of harm. Moreover, Koon

43 VT 1194 :8-1195 :20 ( background); 1267: 17-1268 :3 ( noise); 1269 :11 -23 ( testifying

his wife signed petition complaining about sounds from the Club). 

44 See Exs. 207 , 208 , 209,210 ,211 ( SDZ maps) ( App. 35 , 36 ,37,38, 39). 

45 Koon testified there is a one in one million chance ofa bullet landing outside an SDZ . 

VT 1279:13 -1280:1. He also testified the SDZs take into account " all poss~oilities for

the impact ofa bullet." VT 1281: 13-22 . If the SDZs showed the probability of a bullet

landing outside the Club property as opposed to within it , Koon would have sai <i so. 
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testified the military issues " waivers" from SDZs based on the opinions of

engineers and range safety officials," after considering topography and

other site specific factors, which is an area Koon is " not familiar with." 

VT 1228:1-19. The trial court found the military inspected and a.pproved

the Club as a training facility . CP 4072 ( FOF 75-76). The implication is

that the military determined the Club-with its berms, backstops, bays , 

safety rules, and range officer supervision-is adequately engineered and

operated to keep bullets from escaping its property. Koon's testimony and

the County's SDZs do not prove a likelihood of substantial harm or

establish a safety nuisance.46

Next, the County cites the testimony of the Club's range safety

expert, Scott Kranz. Resp. at 34-35. Kranz confirmed the Club does not

have overhead " baffles" at its firing lines. ! d. at 35.47 Yet the County

46 Koon also made numerous admissions that may further explain why the trial court

found his testimony and SDZ analysis prove only a possibility of harm. Koon did not

prepare the SDZ maps on behalf of the County. VT 1221:18-1223 :18. A Fort Lewis

employee created them using the U.S . Marine Corps' " Range Managers Toolkit" 

program. ! d. Koon has no engineering background or college education in advanced

mathematics. VT 1262 :19- 1263 :9. He never received training on how SOZs are

developed. VT 1204:20-1205:1. He testified the SOZs assume shooters will fire blindly

into the air at 45 and 60 degree angles , instead ofaiming at their targets downrange. VT

1295:8- 1296:11. The County's SDZ maps do not consider the Club's unique t:opography

or analyze how the Club's berms reduce the possibility of errant bullets . VT 1228:1-

1229 :1; 1275:10:22; 1286:2-18. In short, the maps have little or no application to actual

site conditions. They assume range users ignore criminal recklessness lavvs and the

Club's safety rules. The trial court allowed Koon's testimony and SDZs over the Club's

objections. VT 1236:13-1239:11; see also VT 1205 :2-1207:6, 1220:24-1221:15, 

1226 :9-18,1228:20-1229:13. Yet the trial court's finding ofa mere possibility ofharm

suggests it understood the limitations ofthat evidence. 

47 What the County fails to mention is that baffles have open spaces and cannot prevent a

person from firing into the blue sky. VT 1520 :20-1521 :9. Therefore, the distinction is
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omits Kranz's conclusion that the Club's engmeenng and institutional

controls are adequate to prevent bullets from escaping its property.48 He

testified the Club's berms are of a sufficient height to prevent bullets from

escaping downrange . VT 333:20-335:24. He commended the Club's

institutional safety controls, including its mandatory safety-training

program for new members and its range safety officer program.49 He

testified the Club's safety measures are at or above industry standards for

shooting ranges in the Pacific Northwest. VT 343 :16--20. He testified the

Club's range is " very similar ... except the [ Club] has slightly higher

impact berms" to the blue sky range where the County's sheriffs

department and Bremerton police department conduct firearm training.5o

The County then cites the testimony of its range safety expert, Roy

Rue!. Resp. at 35-37. Ruel testified it is " extremely likely" that bullets

will escape the Club property and strike downrange areas, and that this

has happened at some point" in the past. 51 Yet Ruel candidly explained

in cross-examination that his opinion about future harm is based solely on

his opinion " that it's possible for bullets to exit the range," combined with

not as clear as the County would have the Court believe. Most important! y, there is no

precedent, nor substantial evidence here, upon which to conclude that a range without

baffles is reasonably and probably likely to cause substantial harm to person or property. 

48 VT 337:25-338: 10 ,348:24-349:10, 360:2-360: II. 

49 VT 331:16-332 : 11 ( testifying new members are specifically instructed not to shoot

above benns); VT 336: 13-337 : 13 ( describing range safety officer program). 

50 VT 359 :7- 360:11,352:20-354:6,356:7-9. 

51 Resp . at 37 ( citing VT 1498:12-19). 
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the fact that bullets are fired there . VT 1518:1-22 (emphasis added); VT

1541:8-1542:4.52 To Ruel, there is no difference between a possibility

and a likelihood. 

Ruel committed the same logical fallacy in reaching his opinion

about bullets leaving the range after studying only one alleged bullet strike

found at the Slaton residence). VT 1498:8-19. He explained: 

My opinion was that it was possible that it originated from

the [ Club's] shooting shed, and since we know that

shooting does take place from that point, it was probable

that that was the origination ofthat bullet." 

VT 1497:4-16. Ruel also admitted there was no certainty that the bullet

discovered at the Slaton residence came from the Club, and that it could

have come from an area outside the Club. VT 1526:22-1527:17. Again, 

Rue1 equates a possibility with a probability-but only when it is

associated with the Club. His incoherent reasoning did not persuade the

trial court, and it does not prove a likelihood ofharm. 

Rue1's testimony about the Slaton bullet is also contradicted by the

County's own ballistics expert, Kathy Geil. Resp. at 38-39. The County

asserts her determination was that the " potential origin" of two residential

52 Rue! further admitted he made no engineering calculations to detemline whether

bullets are leaving the range, although he is a retired engineer. VT 1517: 11-18. He

testified it was " not possible" to calculate what percentage ofbullets fired at the range are

actually leaving the range." VT 1517:19-23. He believes " as long as shooters can see

the blue sky that there will be bullets leaving the range." VT 1511:3-5. According to

this extreme view, shooting a firearm anywhere outdoors within the range of a residence

would be a safety nuisance regardless of where a shot is aimed, whether there are benns

and other safety features, and the actual likelihood ofharm. 
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bullet strikes she studied " included the area ofthe Property." Resp. at 39 . 

The County omits her testimony that the bullets could have come from

areas outside the Club property. VT 1623:13-1624:11,1626:7-19. The

County also omits Geil's testimony that, in her analysis, the Club is further

from the Linton residence than the maximum range of the type of bullet

found there. VT 1626:23-1627:25 . Geil admitted she was not able to

determine where any of the bullets she studied originated. VT 1630: 13-

25 . She could not say any came from the Club. 

Like the County's other experts, and consistent with the trial

court's decision, Geil identified only a possibility ofharm from the Club. 

Her "pie shaped area[s] for each shot's potential origin" ( Resp. at 39) 

include large areas outside the Club, where other evidence confirms

uncontrolled shooting can and does take place. 53 Her analysis of the

Linton bullet was that it could not have come from the Club .54 This is not

substantial evidence ofa reasonable and probable likelihood ofhann. 

The County reasons that even a low probability of a bullet

escaping the Property is a " substantial risk demanding enjoinment" 

because "the outcome ofbullet escapement will be death or injury." Resp. 

53 See Exs. 214, 215 , 216 (App. 32,33,34) (Geil's bullet origin diagrams); VT 1697: 13-

1700:24 (testimony of Club Executive Marcus Carter regarding uncontrolled shooting

that occurs near the Club); VT 2437:18-2439:17,2606:7-2607:23 ( testimony of Club

expert witness Jeremy Downs regarding areas where uncontrolled shooting ITIay occur); 

Ex. 539 aerial photo of cleared areas where uncontrolled shooting may take place) 

App.22). 

54 VT 1646:17-25; VT 1630:13-25. 
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at 67. According to this logic, if a bullet were to ever leave the Club

property, it would be certain to strike and injure or kill a person. Yet the

trial court made no such finding, and the County fails to appreciate that the

absence of such an injury means the Club is not a substantial risk. The

area outside the Club's 72 acres includes substantial open and

undeveloped space. It is not a densely populated urban area. 55 A

likelihood of insubstantial harm would not prove a nuisance . Grundy, 155

Wn.2d at 6 (requiring substantial harm). Therefore, even if there were a

likelihood that a bullet would leave the Club in the future (~ hich the

evidence does not show), that risk would not prove a nuisance. 

This case is similar to HUe, where the risk of a cemetary

contaminating a nearby drinking water well was not shoW"n to be

reasonable and probable. 158 Wash. at 421. According to the County, 

Hile is distinguishable because there the risk of harm was " highly

improbable." Resp. at 68. That finding, however, is equivalent to the trial

court's finding of a mere possibility of harm from the Club. Moreover, 

the County cites no precedent holding the source of a mere possibility of

harm is a safety nuisance . Still further, no bullet from the Club, operating

since 1926, has ever been proven to have left the property, let alone

harmed any person or property. Therefore, harm from the Club is highly

55 See e.g., Ex . 16 ( aerial photo of the Club and nearby rural land) ( App. 8); Ex. 133

aerial photo ofthe Club) (App. 14); Ex . 3 (map ofareas nearby the Club) ( App. 9). 
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improbable, just as in Hite . The County might as well be trying to lock up

a dog that has never bitten a person, simply because it has teeth. 

The irony is that the Club is one of the safest places to shoot in

Kitsap County because the County authorizes uncontrolled shooting on

properties larger than five acres. Brief at 25-26; KCC 10.24.090 (App. 

40). As County witness Gary Koon confirmed, it is safer for cOTllmunity

members to shoot at a range with berms, backstops, and safety rules. VI

1299:1-10. The County even partnered with the Club to hand out coupons

for a free trip to the Club to any person found shooting in the woods. VI

1701 :19-1702:14. 

The County and its range safety expert imply blue-sky ranges are

public nuisances because bullets can possibly escape. VI 1509: 12-

15 11 : 5. Yet this is the same expert who testitied he shoots at a blue sky

range in Hawaii. VT 1510:25-1511:5, 1530:12-23. The U _ S. Navy

approved the Club for firearms training. CP 4072 ( FOF 76). Local law

enforcement personnel shoot at the Club and at their own blue sky range.56

There are at least eight other blue sky shooting ranges in the

Pacific Northwest that are similar to the Club and are used by at least

56 Ex. 440 at 4-5 (describing the City of Bremerton's shooting range, also used by

County Sherriffs Department); Ex. 273 ( App. 11), VT 1973:11-1975:4 ( testimony of

Club Executive Officer Marcus Carter regarding use of the Club by law enforcement); 

VT 1867:16-1868 :4, 1877:12-1879:4 , 1882:151-1884:12 ( testimony of Ken Roberts

regarding use ofthe Club by the County sheriffs department). 
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10.,000 people annually. 57 If this Court affirms the trial court's safety

nuisance conclusion, blue sky ranges across the Pacific NorthW"est could

be closed due to the same speculative, theoretical risk of harm. 

Individuals across Washington would be unable to shoot at the Club and

other blue sky ranges because they would cease to exist. Kitsap County

shooters would increasingly take advantage of the County" s liberal

shooting ordinances to practice their marksmanship on unsupervised

properties, where they could shoot into the " blue sky" with no person or

security camera there to stop them. 

The County had every opportunity to prove a high probability of

substantial harm from the Club, but failed to do so . The fact that the Club

has operated safely since 1926 strongly supports allowing the Club to

continue. The safety nuisance conclusion must be reversed. 

F. The Club Is Not a Public "Fear" Nuisance. 

The County's response argues the Club can be held a public

nuisance on the alternative ground, not adopted by the trial court, that the

Club strikes fear into the community. 58 The County's argument is not

surprising since the County's case centered on fear, not science. The

57 See Ex. 440 at 5-6 (listing ranges similar to the Club) ( App. 10); VT 327: 25-328:20

admitting Ex . 440); VT 363:21-364 :2 ( Club's range safety expert's testimony

comparing the Club to other blue sky ranges); VT 1508 :13-1510:8 (County range safety

expert's testimony regarding blue sky ranges in the Pacific Northwest). 

58 Resp. at 63-64 (citing Everett v. Paschall ("Everett"), 61 Wash. 47 , SO-51, III P. 879

1910) and Ferry v. City ofSeattle ("Ferry"), 116 Wash. 648, 203 PAO ( 1922». 

31



County argues " a neighbor's reasonable fear ofhann can be the sole basis

for a nuisance since comfortable enjoyment includes mental quiet." 

Response at 63. The trial court made no finding that the Club frightens

nearby residents. 59

Like its noise nuisance argument, the County's fear argument fails

because the evidence shows all members of the community are not

afflicted with fear of the Club.6o Ofthe sixteen witnesses who live within

two miles of the Club, three testified they are not afraid of the Club, and

three did not testify about any fear of the Club.61 Fear does not equally

affect all members ofthe community. 

The County's fear argument also fails because there is no evidence

of depreciated property values. In Ferry, the court rule that fear can prove

a nuisance only if it is " support[ ed by] a reasonable expectation that

disaster may happen, and such expectation leads to a depreciation in the

value ofadjoining properties." 116 Wash. at 648 (1922).62

59 See CP 4077 (COL 19 -21) ( conclusions regarding nuisance). 

60 See Brief at 21-22 ( discussing " equally affect" element of public nuisance); RCW

7.48.130 ; Hayes, 13 Wn.2d at 311; Crawford, 78 Wash. at 357-58; Clark, 45 Wn.2d at

192 (afftrming no fear nuisance where plaintiffs " failed to show that the public generally

fears" the conditions complained of). 

61 Lee Linton believes a bullet struck his deck, but is not afraid and allows his kids to

play outside. VT 1168:24-1170:25, 1176:2-1177:16. Frank Jacobson and Kenneth

Barnes do not consider the Club a nuisance and are not afraid of it. VT 1942: 1-1943:25, 

2295: 18-2297:24. Robert Kermath, Donna Hubert, and Steve Coleman complained

about sounds from the Club, but never testified the Club frightened them. VT 318:1-

319:21,876:18-25,934:20-935:2. 

62 See also Everett, 116 Wash. at 48-50 ( declaring tuberculosis sanitariuITI a public

nuisance where it created " general public dread" that reduced property values up to
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Here, there is no finding of diminished property values., and the

County does not find any such evidence in the record. Two - witnesses

testified they bought or sold property near the Club at fair market value, 

confirming the Club caused no diminution in property value.63 Two other

witnesses alleged the Club was reducing their property value, but neither

testified they had listed their property for sale, received any belo~-market-

value offers, or obtained an appraisal; and neither testified as to how much

their property value had supposedly diminished. 64 The County called no

appraiser to testify. The lack of substantial evidence of diminished

50%); Goodrich v. Starrett, 108 Wash. 437, 439, 184 P. 220 ( 1919) ( fmding a nuisance

where there was evidence that construction of an undertaking facility would decrease

property values); Turtle v. Fitchett, 156 Wash. 328, 287 P. 7 (1930) ( fmding a nuisance

upon a showing ofa ten-percent decrease in property values); Hann v. Hann, 161 Wash. 

128, 296 P. 816 ( 1931) ( fmding a nuisance upon a showing of depreciated property

values); Park v. Stolzheise, 24 Wn.2d 781, 167 P .2d 412 ( 1946) ( finding a nuisance

where sanitarium would " at once and continuously depreciate" property values); Shields

v. Spokane School Dist. No. 81,31 Wn.2d 247,196 P.2d 352 ( 1948) ( fmding a nuisance

where testimony showed property values had decreased); Morin v. Johnson, 48 Wn.2d

275, 293 P.2d 404 ( 1956) ( discussing evidence of depreciated property values related to

tire plant's operations); Champa v. Wash. Compressed Gas Co., 146 Wash . 190, 192,262

P . 228 ( 1927) ( affirming nuisance where plaintiff alleged $ 4,000 in permanent

depreciation related to gas manufacturing and storage facilities ' operations); Steele v. 

Queen City Broadcasting Co., 54 Wn.2d 402, 341 P .2d 499 ( 1959) ( discussing testimony

of $5,625 in depreciated property value related to construction of television broadcasting

tower); Pierce v. Northeast Lake Wash. Sewer & Water Dis!., 69 Wn. App. 76,847 P.2d

932 ( 1993) ( discussing unrebutted evidence that construction ofwater storage tank would

decrease property values by $30,000). 

63 Steve Coleman sold his home in 2006 " at the price that the market was bearing" and

neither " gained or lost value" from the sale . VT 934:20-935:2. Kenneth Barnes paid

fair market value" for his home in 2001, which is located 150 feet frOIll the Club 's

entrance. VT 2323 :23-2324: 18. 

64 Jeremy Bennett has never listed his home or retained a broker, but speculates he could

stand to lose quite a bit" if he were to disclose the Club to a buyer and might

potentially not be able to sell" his property. VT 895:7-21. Eva Crim testified her

broker told her that disclosing the Club's operations to a buyer would " negatively impact

her] property value." VT 969: 10-23. 
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property values disproves the fear nuisance theory. 

A nuisance cannot be proven by fears that are unreasonable. 

Clark, 45 Wn.2d at 191-92. In Clark, fourteen property owners alleged a

memorial park was a nuisance because they were frightened by the

possibility it might contaminate their groundwater. ld. at 190-91. The

court affirmed the fears were " wholly unfounded" based on expert

testimony regarding the risk ofharm. Id. at 192 (affirming trial court).65

Here, the trial court did not find any fears, let alone reasonable

ones. As discussed above ( in the safety nuisance section), the findings and

evidence prove the Club is not likely to cause substantial harm. There is

also no finding or proof that any bullet from the Club has ever left the

Club property or harmed any person or property. There is no substantial

evidence that any fear ofthe Club is reasonable or well founded. 

Based on the County's cases, the last time a Washington court of

appeals affirmed a nuisance arising from fear was in 1922. See Ferry, 116

Wash. at 648 ( 1922). Most ofthe County's " fear" cases are over 90 years

old. See Resp. at 63. Considering the advances of modern science, their

persuasiveness is severely limited. The only risk identified in this case is

that someone might recklessly endanger the community by firing up into

the air over the Club's berms and buffering acreage. This type of risk, 

65 See also, Rea v. Tacoma Mausoleum Assn., 103 Wash. 429, 430,174 P . 961 ( 1918) 

rejecting fear nuisance claim when there was no evidence that fumes and liquids from a

crematorium had ever migrated onto plaintiffs' properties). 
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however, exists throughout the United States, where the right to bear arms

is constitutionally protected. 66 Unlike the uncontrolled areas of Kitsap

County where shooting is allowed, the Club has safeguards to prevent this

from happening. In addition, that conduct would have to be attributed to

the individual who breaches the Club's safety rules, not the Club . 6 7 There

is no doubt people have generalized fears and concerns about firearms in

their community. Shutting down one of the longest standing firearm

safety organizations in Kitsap County is no way to alleviate them. 

G. There Was No Expansion, Change ofUse, or Enlargern.ent, But

Even If There Were, the Trial Court Erred in Failing to

Identify the Extent ofLawful Intensification. 

The trial court concluded the Club unlawfully expanded, changed, 

and enlarged its use, in violation ofKitsap County Code and COlTImon law

governing nonconforming uses. 68 The Club's opening brief argues the

Club did none of those things, and that any change in the Club over the

years was part of the natural intensification of the use , the result of the

County's own policies, and permitted as a matter of substantive due

process. Brief at 26--40. The Club further argued that even if the tria! 

court were correct, it still erred in failing to identify the extent to which

66 " A well regulated Militia, being necessary to the security of a free State, t:he right of

the people to keep and bear Arms, shall not be infringed." U.S. Canst. Amend. II. 

67 Brief at 25 ; State v. Hayes Inv. Corp ., 13 Wn .2d 306 , 312, 125 P.2d ? 62 (1942) 

finding public beach was not a nuisance where operator policed rules prohibiting

profanity, drinking, and other misbehavior). 

68 CP 4075 -76,82 (COL 8-10, 33) ( citing Keller v. City ofBellingham , 92 '- Nn.2d 726 , 

731,600 P.2d 1276 (1979)). 
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the Club had lawfully intensified, which is required to determine the

remedy for any over-intensification. Jd. at 28, 39-40 . The County's

response attempts to show the trial court's conclusions regarding

expansion, enlargement, and change of use were correct, but incorrectly

applies the controlling legal standards. The County does not at:tempt to

explain how the trial court could properly remedy any over-intensification

without first identifying the extent oflawful intensification. 

The parties agree nonconforming use rights are matters of "local

government" regulation, and such regulation is subject to the "broad

limits" of the Washington constitution. Rhod-A-Zalea, 136 Wn.2d at 7

emphasis added).69 The parties further agree one of those constitutional

limits is that a nonconforming use must be allowed to intensify as a matter

of substantive due process . The parties agree the follovving test

determines lawful intensification, but disagree on how it applies: 

When an increase in volume or intensity of use is ofsuch

magnitude as to effect a fundamental change in a

nonconfonning use, courts may find the change to be

proscribed by the [ zoning] ordinance. Intensification is

pennissible, however, where the nature and character of

the use is unchanged and substantia/Zv the same facilities

are used. The test is whether the intensified use is

different in kind' from the nonconforming use in existence

when the zoning ordinance was adopted." 

Keller v. City ofBellingham, 92 Wn.2d 726, 731, 600 P .2d 1276 (1979) 

69 Briefat 28; Resp. at 53-54 . 
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citations omitted) ( emphasis added). Keller correctly applied this

standard to hold the addition of six manufacturing cells to a chelTIical plant

was a lawful intensification. Id. at 729, 732. In contrast, the County and

trial court incorrectly rely on the first sentence while misapplying the next

two. Any increase in the volume or intensity of the use has not made the

Club's use " different in kind" from what it was in 1993. 

Since 1926, the Club's land use has always been that of a gun club

and shooting range for " sport and national defense." Brief at 29-30; CP

4054 (FOF 6). The County does not dispute this. Instead, the County

presents five erroneous reasons why the current use should be considered

fundamentally different: ( 1) the Club constructed berms and bays that did

not exist prior to 1993; ( 2) the Club engages in " practical shooting" 

activities that did not exist prior to 1993; ( 3) the Club hosted small arms

navy training classes between 2003 and 2010, which did not occur prior to

1993; (4) the Club has allegedly expanded its hours ofoperation beyond

what they were in 1993; and (5) the Club allows the use of fully automatic

firearms, large caliber rifles, and explosives. Resp. at 57-58. There is no

dispute these activities occurred only within the historical eight acres. 

The Club addressed the County's arguments in its opening brieeo

70 See Brief at 33 ( discussing Club's use of benns, backstops, and shooting bays); id. at

32-33 (discussing Club's practical shooting activities); id. at 34-36 (discussing Club's

fireann training activities); id. at 36 ( discussing Club's shooting hours); id. at 32

discussing Club 's use of fully automatic fireanns, cannons, and explosives). Club
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As noted, the Club's historical activities included construction of earthen

berms to trap bullets--like the berms and bays constructed after 1993.71

They included rapid fire shooting, shooting in multiple directions, and

competitions involving dozens of shooters-like the practical shooting

activities that occur at the Club today .72 They included small arms fireann

training, including training of law enforcement and Navy qualification

exercises-like the Navy training between 2003 and 2010. 73 They

included shooting from at least 6 am to 10 pm.74 They included use of

fully automatic firearms, cannons, large caliber rifles, and explosives.75

The County fails to dispute any of this historical evidence. 

Instead, the County mischaracterizes as a different kind of use the very

types of activities that have defined the Club as a gun club or shooting

range since its charter in 1926. Resp. at 48, 54, 57. This is a case about a

gun club being a gun club. This is not a case where a shooting range

added a motorcycle track and argued it was all recreational activity. This

witnesses Andrew Casella and Marcus Carter both testified regarding historical use of

large caliber rifles . VT 1854:13-1855:2, 1720 :1-1721:13, 1782 :21-1784:24. 

71 CP 4059 (FOF 29), 4082-84 (FOF 33, 37). 

72 Brief at 32-33 . See VT 1782:21-1784:12 ( testimony of Andrew Cascella); 1873:10-

1874: 13; 1907:3-23 (testimony ofKen Roberts, County Deputy Sheriff). 

73 Brief at 34-36 (discussing the history of Club's firearm training programs); CP 4071

FOF 72) ( describing Navy's qualification exercises). See also VT 1973: 11-1974:13

testimony ofClub Executive Officer Marcus Carter regarding law enforcement training). 

74 Brief at 36 ( discussing Club 's historical hours of operation); see also , VT 1027:24-

1028:14, 1096:10-18, 1068:18-1069:9 ( testimony of County witness Terry Allison

regarding Club's historical hours); VT 1872:14-19,1895:6-8 (testimony ofClub witness

Ken Roberts regarding Club's historical hours). 

75 See supra, note 70. 
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case is more like Keller , where the addition ofsix manufacturing cells to a

chlorine plant was a lawful intensification of the use and not an

enlargement or change in the kind ofuse. 92 Wn.2d at 732. 

The County emphasizes that the Club previously planned an

expansion in the 300 meter range area, outside its historical eight acres. 

Resp. at 25. The Club abandoned the plan and the County was satisfied

for many years with that decision-it even sent the Club two letters stating

it was closing its file.76 The County does not dispute this, but responds

that the Club has been storing some shooting range materials in that area. 

Resp. at 25 n. 45. The Club has long used this area for storage,77 and the

County cites no contrary evidence. The trial court correctly found the

Club's shooting activities are confined within its historical eight acres, 

while the Club's remaining acreage is " passively utilized.,,78 The trial

court cOlTectiy omitted passive materials storage from its reasons to

conclude the Club had expanded. 79 Even ifthat were in error, the remedy

would be as simple as removing the materials. 

76 Brief at 37-39; see also, Exs. 143, 144 ( App. 24, 25); VT 2070:1 - 2072: 1 ( testimony

of Club Executive Officer Marcus Carter regarding County's enforcement position); CP

2336, 2345, 2371-74, 2480-81 ( deposition of County Code Compliance Supervisor

Steve Mount regarding County's enforcement position); VT 415: 15-25, 565: 21-566:16

admitting Mount's deposition). 

77 See VT 2204:6-2205:12 ( testimony of Club Executive Officer regarding Club 's

previous uses of300 meter range area for storage). 

78 CP 4054-55 (FOF 8); Exs . 438, 486 ( maps delineating eight acres) ( App. 20, 21). 

79 CP 4080-82 ( COL 26-28, 30). If storing materials outside the historical eight acres

were an expansion, it could be remedied easily by removing the materials, an activity that

would require no County permit. 
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The County spends several pages discussing a landowner" s burden

of proof when seeking to establish a nonconforming use right. Resp. at

51-53.80 The entire discussion is irrelevant to this case because there is no

question that the Club's nonconforming use right was previously

recognized by the County Commissioners in 1993.81

The County mentions that Kitsap County Code prohibits expansion

of "the area ofuse, ,,82 and that the Club installed a culvert across the rifle

range after 1993 to prevent metals from entering surface water. 83 Yet the

County does not argue that this expanded the Club's shooting area or

established a different kind of use. The trial court correctly found the

Club's shooting activities are confined within its historical eight acres, 

while the Club's remaining acreage is " passively utilized."s4 Therefore, 

there has been no expansion. 

The County asserts the Club " raises no challenge to Kitsap

80 The discussion touches on the rule that a landowner cannot use " unlawful methods to

establish a nonconforming use," as well as the rule that the use must have been

continuous, not occasional or intermittent." Resp. at 53. There is no evidence that the

Club used unlawful methods to establish its nonconforming use right in 1993 or that it

did not continuously maintain its use ofthe property as a shooting range. 

81 See Van Sant v. City ofEverett, 69 Wn. App. 641,648,849 P.2d 1276 ( 1993) ("once a

non-conforming use is established, the burden shifts to the party claiming abandonment

or discontinuance of the non-conforming use to prove such"). In Van Sanc, the court

correctly reversed a hearing examiner's mis-allocation of the burden of proof to the

landowner where the city had " previously recognized" the nonconforming use right

existed. Id. at 648-50. 

82 Resp. at 56; KCC 17A60.020.C ( App. 2) ("[ i]f an existing nonconforming use or

portion thereof, not enclosed within a structure, occupies a portion of a lot or parcel of

land on the effective date hereof, the area ofsuch use may not be expanded"). 

83 Resp. at 20 ( citing CP 4065-4066 (FOF 53-54)). 

84 Briefat 30 ( citing CP 4065-66 (FOF 8)). 

40



County's nonconforming use chapter," while citing an ordinance that

provides a nonconforming use " shall not be altered or enlarged in any

manner." Resp. at 54; KCC 17.455.060 ( App. 5). Yet the County does

not argue this provision should be strictly enforced, and doing so would

violate the Club's constitutional right to intensify. An alteration or

enlargement is only prohihited if it results in a different " kind" of use

pursuant to Keller. 

The County cites KCC 17.460.020, which states a nonconforming

use " may be continued so long as it remains otherwise lawful." Resp. at

57; App. 2 . This provision ensures the Club may continue ifthere are no

code violations, or if any such violation is remedied. It does not say what

happens if there is a violation, or how it must be cured. As County chief

building official Jeff Rowe testified, the Code allows a landowner to

retract a prohibited expansion, enlargement, or change of use, and return

back into nonconformity.,,85 The County's response does not attempt to

discredit Mr. Rowe, nor does the County dispute that the Club IT1ust know

the extent to which it has lawfully intensified in order to retract. Even if

there were over-intensification, the trial court's failure to detennine the

extent oflawful intensification was in error. 

The County cites the trial court's numerous conclusions of law

85 VT278:17-279:15, 187:1-18. 
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regarding expanSIOn, enlargement, and change of use, and mistakenly

refers to one of them as a " finding." Resp. at 57 ( citing COL 33). These

conclusions must be reviewed de novo.86

The County complains that the Club never tendered written

assurance of cessation of all military training and that the evidence does

not show NFl has ceased " doing business" at the property . Resp. at 58. 

As noted above, the small arms navy training at the Club between 2003

and 2010 is consistent with the Club's historical activities and chartered

purpose. The County also fails to distinguish the Club's case law that

shows renting a property is permitted if the type of activity is w-ithin the

scope of the nonconforming use right. 87 There is no evidence of any plans

for future military training. 88

The County mentions that the trial court found the Club's activities

are not encompassed by the cunent zoning definition of a " private

recreational facility." Resp. at 58 . Yet the County identifies no error in

the Club's argument and case law showing it is the nature of the historical

use that defines a nonconforming use rig.~t, and not a code definition. 89

In sum, the County and trial court erroneously equate an increase

86 Willener v. Sweeting, 107 Wn.2d 388,394,730 P.2d 45 ( 1986). 

87 Briefat 35 ( citing Hendgen v. Clackamas County, 836 P.2d 1369 (Or. App. 1992)). 

88 See VT 1318:24-1319 :18, 1320:5-15, 1329:10- 15 ( testimony of County witness

Arnold Teves regarding cessation ofNavy training at the Club in 2010). 

89 Brief at 27 ( citing Keller, 92 Wn .2d at 727-28; Miller v. City ofBainbridge Island, 

III Wn. App. 152 , 164,43 P.3d 1250 ( 2002)). 
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in the number ofbullets fired or berms constructed at the Club to increase

its safety with an enlargement or change of use. This argument would

eviscerate the constitutional guarantee that a nonconforming use may

intensify its activity as long as the kind of use does not change. 

Intensification always entails some change in the level of act; vity at a

property. As in Keller, it can also involve improvements to the facilities. 

An increase in the number of bullets fired or berms constructed within a

nonconforming gun club's historical shooting area is no more a change or

enlargement of the use than an increase in the number ofpizzas sold or

Ovens installed at a nonconforming pizza parlor. Finally, even if there

were some prohibited over-intensification, the trial court still erred by

failing to identify what is allowed as lawful intensification. 

H. The Trial Court Misconstrued the Deed and Erred By Denying

the Club's Accord and Satisfaction Defense and Breach of

Contract Counterclaim. 

The trial court erred when it denied the Club's affirmative defense

of accord and satisfaction and its closely related counterclaim for breach

of contract, both based on the 2009 Deed.90 The trial court disregarded the

specific, plain language of the Deed's " improvement" clause, which

allows the Club to upgrade and improve its facilities consistent with

90
See CP 4083 - 84 ( COL 37-38) (" the [ Deed] cannot be read as more than a contract

transferring Property, ... with restrictive covenants binding only upon [ the Club]"); CP

4087-92 (Deed) ( App. 1). 
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management practices for a modem shooting range. Brief at 42---43 (citing

CP 4088 ~ 3). It also failed to effectuate the County's implied duties to

allow the Club to continue pursuant to the Deed's " public access" and

confinement" clauses . Id. at 4~6 (citing CP 4089 ~ 4). The trial

court's decision should be reversed. The Club's accord and satisfaction

defense and breach ofcontract counterclaim should be granted. 

The County argues two general statements in the Deed trump the

Club's more specific clauses. Resp. at 69, 72. The first is the title , 

Bargain and Sale Deed with Restrictive Covenants ." CP 4087. The

second is from the preamble on page one: " This conveyance shall be made

subject to the following covenants and conditions, the benefits of which

shall inure to the benefit of the public and the burdens ofwhich shall bind

the [the Club]." CP 4087. Based on these general statements, the County

argues the Deed imposes no duties on the County and no benefits on the

Club other than the conveyance of title. Resp. at 71-72. The County's

position is contrary to the Deed's language and implication, contrary to the

e\.ridence of its intent, and contrary to Washington la,,,. 

Washington courts " apply basic rules of contract interpretation" to

construe provisions of a document, including restrictive covenants. 

Wimberly v. Caravello, 136 Wn. App. 327,336-37, 149 P.3d 402 (2006). 

One well-accepted rule is that a specific provision qualifies the m.eaning of
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a more general provision when the two conflict. McGary v. Westlake

Investors, 99 Wn.2d 280, 286, 661 P.2d 971 ( 1983). Another is the

context" rule, which determines the intent of the contracting parties by

viewing the contract as a whole, its subject matter and objective, the

circumstances surrounding its making, the subsequent acts and conduct of

the parties, and the reasonableness of the interpretations advocated by the

parties. Wimberly, 136 Wn. App. at 336-37.91 There is a rule cited by the

County that gives effect to the intent of the drafter,92 and another that

gives weight to the intent ofthe grantor.93 Another effectuates the implied

duties ofa contract.94 These rules support the Club's interpretation. 

The improvement, public access, and confinement clauses are

more specific than the general statements on which the County relies. 

Therefore, they qualify those general statements, and take priority. 

kGary, 99 Wn.2d at 286. The " improvement" clause expressly states

that the Club may improve its historical eight acres in a manner consistent

91 See also, Brief at 42 ( citing Hearst Communications. Inc . v. Seattle Times Co., 154

Wn.2d 493, 503, 115 PJd 262 ( 2005) ( explaining the " objective manifest theory of

contracts" and the " context rule"». 

92 Resp. at 71 ( citing Bauman v. Turpen, 139 Wn. App. 78,86, 160 P.3d 1050 (2007); 

Riss v. Angel 131 Wn .2d 612, 621, 934 P.2d 669 (1997». 

93 Resp. at 69-70 ( citing Newport Yacht Basin Assn . of Condo. Owners (" Newport

Yacht") v. Supreme Nw ., Inc., 168 Wn. App. 56,64,277 P.3d 18 ( 2012». 

94 Brief at 44-46 (citing G.O. Geyen v. Time Oil Co., 46 Wn.2d 457, 460-61, 282 P .2d

287 (1955) ( reversing trial court when it failed to effectuate an implied contractual duty

to allow another party to perform its contractual obligations); Tiegs v. Boise Cascade

Corp., 83 Wn. App. 411, 426,922 P.2d 115 ( 1996) afJ'd sub nom. Tiegs v. Watts, 135

Wn.2d I (1998) ( affirming trial court's construction of implied duty preventing seller

from frustrating the purpose ofa sale contract». 
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with modem shooting range practices.95 The " public access~' clause

required the Club to immediately provide public access to its shooting

ranges. 96 The " confinement" clause pennits the Club to continue

operating its nonconforming shooting range as it then existed, w-ithin the

Club's historical eight acres ofactive use. 

Despite the plain language of the Deed that goes well beyond a

mere transfer of title, the trial court concluded the Deed cannot be read as

anything more than a property conveyance.97 That conclusion is based on

a misinterpretation ofthe Deed and on the erroneous finding that the "only

evidence produced at trial to discern the County's intent at the time ofthe

Deed] was the deed itself" CP 4058 (FOF 26). The Club's opening brief

discusses the overwhelming extrinsic evidence proving the parties

intended the Deed to clarify and cement the Club's land use rights, resolve

actual and potential disputes, and allow the Club to continue as it then

existed.98

The County argues extrinsic evidence cannot be considered

because the Deed is unambiguous .99 The express language ofthe Deed-

and its necessary implications-would support the Club's interpretation

95 Briefat 42-43 (citing CP 4088 ~ 3). 

96 Id. at 44-46 (citing CP 4089 ~ 4). 

97 CP 4083 ( COL 36). 

98 Briefat 47-53. 

99 Resp. at 71-72 (" only in the case of ambiguity will the court look beyond the

document to ascertain intent from surrounding circumstances"). 
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even if no extrinsic evidence were considered. Brief at 42-46. More

importantly, Washington law uses extrinsic evidence to construe a contract

regardless ofambiguity. Wimberly, 136 Wn. App . at 336-37. 

According to the County, the Court's " primary task" IS " to

detennine the drafter's intent and the purpose of the covenant at the time it

was drafted." Resp. at 71. The Club agrees. Club attorney Regina Taylor

drafted the Deed's " improvement" clause, which the County accepted. It

states the Club " may upgrade or improve the property and/or facilities

within the historical approximately 8 (eight) acres in a manner consistent

with 'modernizing' the facilities consistent with management practices for

a modem shooting range."IOO The manifest intent of this ciause was to

allow the Club to improve its facility within the historical eight acres, 

protect its existing facilities and operations from County enforcement

action, and give the Club the security it needed to indemnify the County

against potential multi-million dollar cleanup liability at the property. 101

The County also states that courts assign particular weight to the

intent of the grantor when constming a Deed. 102 The Club agrees that

evidence of the County's intent is relevant, which is why the Club

introduced overwhelming evidence that the County intended the Deed to

secure the Club as it then existed. Chief among that evidence is the

100 Exs. 400 , 550 (App. 13, 12); VT 2879 :22-2882:16; CP 4088 ~ 3. 

101 Briefat 64- 65 ( citing testimony ofClub's Executive Officer and attorney). 

102 Resp. at 70 ( citing Newport Yacht, 168 Wn. App. 56 at 64)). 
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County's Resolution (Ex. 477) (App. 15 at 3) authorizing the Deed, which

the County failed to address in its response. The Resolution plainly and

publicly documents the County's intent for the Deed " to provide that [the

Club] continue to operate with full control over the property.,,103

The County attempts to minimize the significance of Matt

Keough's testimony, yet quotes the portion of his testimony - where he

explained "that the existing facilities were - that they were going to - th~ 

were expected to continue and that going beyond the existing facilities, as

I recall, was not - was an item for future discussion.,,104 This testimony

shows the Deed was intended to secure the Club's right to continue as it

then existed within its historical eight acres, while any future site

development outside that area would be subject to County development

code and permitting. In addition, Keough's testimony was not describing

an unspoken belief. He was responding to a question about what the

parties' negotiating agents " discussed" regarding their intentions and

expectations in entering into the Deed. 105

The County similarly attempts to mInImIZe the significance of

103 Ex. 477 at 3 (App. 15 at 3) ( emphasis added); Brief at 48-49; see also, Exs. 478, 552, 

553 ( meeting minutes regarding approval of the Resolution and Deed) ( App. 16, 17, 18); 

Eakerv. Lake City Sewer Dist., 30 Wn.2d 510,518,191 P.2d 844 (1948) ("[ a resolution] 

is simply an expression of the opinion or mind of the official body concerning some

particular item ofbusiness"). 

104 VT 2846: 17-2847: 15 ( emphasis added); Resp. at IS; 

105 Resp. at 15 ( quoting [ VT] 2846:17-2847:15); Chevalier v. Woempner, 172 Wn. App. 

467,477,290 P.3d 1031 ( 2012) ( effectuating intent ofparties' negotiating agents). 
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Commissioner Brown's March 18, 2009 letter. \06 The County argues "a

trial court could reasonably find this letter to be a general expression of

support for [ the Club], not necessarily written on behalfofthe BaeC orof

the County to affirm a land use." Resp. at 15. The trial court did not

make that finding, however, and the argument is beside the point because

Commissioner Brown was one of the signatories of the Deed and

approved the Resolution. Brown was acting as Commissioner for District

3, where the Club is located, \07 when he signed and delivered the letter

and executed the Deed. As with Keough, his manifest intentions are

evidence of the intent of the Deed, regardless of whether the letter is

attributable to his Commissionership alone, as opposed to the entire

BOCC or County. Commissioner Brown's letter is among the types of

extrinsic evidence ofintent considered under the context rule. 108

The County suggests the Club's interpretation of the Deed is

unreasonable because it would exempt the Club from all " ordinary pennit

requirements" of the County, even building permits. Resp. at 69. The

County misconstmes the Club's position. The Club does not maintain that

the Deed exempts it from building permits within its historical eight

106 Resp. at 15 ( citing Ex. 293) ( App. 19). 

107 Kitsap County, Josh Brown, District 3 Commissioner (January 2007- Present), Kitsap

County Commissioners ( Oct. 4,2013), http://www.kitsapgov.comlboclbrownlbrown.htm; 

CP 4053 (FOF 4) ( stating Club 's address, which is inside District 3). 

108 See, e.g., Thompson v. Schlittenhart, 47 Wn. App . 209,211 -12,734 P.2d 48 (1987) 

detennining the intent ofa deed based on monuments on the ground, city maps, and past

conveyances). 
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acres. Nor does the Club maintain that the Deed exempts it from any

permits required by state or federal regulatory agencies. The Club

interprets the Deed to exempt it from County permits when engaged in the

standard activities of a modem shooting range, such as construction, 

maintenance, and clearing of benns, bays, shooting areas, and adjacent

areas . CP 4088 ~ 3 (improvement clause). The Club historically engaged

in such activities, and it has continued to do so while updating its practices

to conform to standards for modem shooting ranges. 

As the trial court found, the Club applied for a County building

permit for an ADA ramp after entering into the Deed. CP 4060 ( FOF 32). 

This is consistent with the Club's reasonable interpretation of the Deed

and shows the Club has not taken the " unreasonable" position described

by the County. The only unreasonable position is the County's contention

that the Deed confers no benefits to the Club and imposes no en.forceable

obligations on the County. 

The County suggests the dispositive fact is that the Deed does not

expressly waiv[e] compliance with any mles governing alteration" ofthe

Club within its historical eight acres. 109 This simplistic argument ignores

the Deed's express words, their implication, and the extrinsic evidence of

its intent. It also fails to address the Club's point that a release and

10<) Resp. at 72-73 ("[ t]here is no express waiver, settlement, release, or other

representation that KRRC would be exempt from zoning laws or permitting regulations"), 
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settlement was not discussed because there were no pending adversarial

allegations by the County that would have caused the Club to negotiate

such a provision with its " win-win" " partner.,,11O Still further, such

arguments cut both ways because the Deed does not expressly reserve the

right for the County to sue the Club over its existing facilities and

operations, even while saying they can continue. There is no evidence the

County ever negotiated for such a provision, which the Club vvould not

have accepted. 

Finally, the County discusses the Open Public Meetings Act, 

which " requires governing bodes to conduct a public meeting with

notice." Resp. at 73-74. The County cites Feature Realty, Inc. v. City of

Spokane, where a settlement agreement was ineffective under OPMA

because it was approved only in an executive session, without a public

meeting and notice. III In contrast, there is no dispute that the Deed was

entered into by the parties after a public meeting and notice in compliance

with OPMA. 112 There is also no dispute that the Resolution was in

110 Ex. 550 at 1 (App. 12) ( email from R. Taylor); Brief at 54. The County argues the

intentions of the parties to the Deed is a question of fact. Resp. at 72. To the extent the

interpretation of the Deed is a legal question dependent on the written contract itself, 

review is de novo . Wimberly , 136 Wash. App . at 407. To the extent the Club's facts

supporting its interpretation of the Deed are at issue, the question is whether the County

has substantial evidence to disprove any of them. Raven v. Dept. ofSocial and Health

Svcs., 177 Wn.2d 804 , 809, 829, 306 P.3d 920 ( 2013) ( reversing finding of neglect for

lack ofsubstantial evidence). 

III 331 F.3d 1082 ( 9th Cir. 2003); Resp. at 74. 

112 Briefat 54, 48--49; Ex . 477 at 3 (Resolution) ( App. 15 at 3); see also, Exs_ 478, 552, 

553 (meeting minutes regarding approval of the Resolution and Deed) ( App . 1 6, 17, 18); 
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compliance with OPMA. Id. The Club is not attempting to enforce an

agreement entered into behind closed doors in violation of OPMA. The

Deed is not void under OPMA, and OPMA is not a rule of contract

interpretation. The manifest intent ofthe Deed must be given effect. 

I. Estoppel Is Proven with Clear, Cogent, and Convincing

Evidence. 

The trial court issued no findings of fact or conclusions of law

regarding the Club's estoppel defense, but did not grant it. The question

here is whether there is clear, cogent, and convincing evidence to support

the defense under the correct legal standards. 113 Ifso, the trial court erred. 

The opening brief discusses the evidence and law that show the defense

should have been granted. Brief at 55-71. In response, the County fails to

identify any legal standard or evidence upon which the trial court could

have properly denied the defense. This Court should reverse the denial of

equitable estoppel. If, under contract law, the Deed did not secure the

Club's land use and infrastructure status as it then existed and resolve

potential claims by the County, then the Deed should be given that effect

as a matter ofequitable estoppel. 

This Court will answer whether it was fair for the County to make

statements to induce the Club to agree to the Deed as written, knowing and

Ex. 555 ( audio recording of May 11 and 13, 2009 Kitsap County Board of

Commissioners'meeting). 

113 See Resp. at 76 n 205 ( citing Kramarevcky v. Dept. ofSoc. & Health Servs., 122

Wn.2d 738, 743, 863 P.2d 535 ( 1993)). 
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having full access to the development and facilities that existed at the time

of the sale, and not disclose there were alleged code violations and a threat

to the Club's nonconforming use. If this had been an arms length

commercial transaction, it would support a fraud claim. Here, vvhere the

seller is a local government, it is even more incumbent on the government

to deal with its citizens in an open and fair manner. The fact that the trial

court found there were no concrete enforcement plans at the tiTI1e of the

sale (FOF 24) does not dispose of the defense, because the allegations of

its code enforcement authority were undisputedly known to the County at

the time, but not disclosed. 

The County should be estopped in its governmental capacity

because it is necessary to avoid manifest injustice and will improve the

way Kitsap County functions. Id. at 68-71. The County does not argue

estoppel is unnecessary to avoid manifest injustice or that estoppel will not

improve the truthfulness and fairness with which Kitsap County conducts

land transactions. The County also does not dispute that if it is estopped

in its governmental capacity, its claims in this action should be denied to

the extent they arise from conditions that existed at the time of the Deed. 

Id. at 71. 

The County should also be estopped in its proprietary capacity

because it acted in that capacity in connection with the sale and Deed. 
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The County does not deny that it acted in that capacity, or that it cannot be

estopped in that capacity if the basic elements of estoppel are present. 114

The County also does not dispute that, if it is estopped, it should be held

liable for breach ofcontract; nor that the case should then be remanded for

determination of the Club's damages, which include all costs of defense

and any abatement costs incurred by the Club as a result ofthis action. I IS

The County does not dispute that its chief enforcement officer, 

Steve Mount, disclosed his allegations against the Club to the

Commissioners and to Matt Keough prior to execution of the Deed. 116

The County does not dispute that their knowledge is the County's

knowledge, 117 or that it concealed Mount's allegations from the Club." 8

The County offers no explanation as to why it did this, even while the

Commissioners sang the Club's praises and passed an official Resolution

to secure the Club's control of its property through the Deed. 119 The

County does not attempt to explain why it did not raise any code or land

use issues with the Club prior to the Deed-having previously written

letters to the Club in 2007 a.'1d 2008 stating the only prior regulatory

114 Brief at 58 -65 ( discussing how the Club satisfies the three basic elements of

estoppel); id. at 68 ( discussing how the County acted in its proprietary capacity). 

115 Id. at 68. 

116 Id. at 61 ( citing VT 415: 17-25 ,574:9-576:3). 

117 It is black letter law that knowledge of a government official is imputed to the

government entity. King v. Rive/and, 125 Wn.2d 500 , 508,886 P.2d 160 ( 1994). 

118 Briefat 61-62 . 

119 See id. at 48-49 (discussing the County's Resolution (Ex . 477) (App. 15) approving

the Deed); id. at 52 --53 ( citing cornmunications ( Exs . 330,332,336, 293,405) regarding

County's approval ofClub). 
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action it had ever threatened was considered closed.1 20 The County does

not dispute that its position in this case is inconsistent w-ith or a

repudiation of its words and actions in connection with the Deed. 121 The

County's lack of explanation suggests the Club was not misled by the

gaffe of some hapless county representative. It was misled by the County

Commissioners and by the County's negotiating agent, all acting and

speaking in their official capacity to support the Club and induce it into

the Deed-even while they knew the County's enforcement authority

disagreed, and that the Club was not aware ofhis position.1 22

The County begins its estoppel analysis by speculating the Club

would have purchased its " long-time range property" even if it had known

the County would one day sue[.]" Resp. at 75. The implication is that

the County's statements of intent, approvals of the Club, and concealment

of its enforcement official's allegations were not material or relied upon. 

The evidence, however, shows the Club would have negotiated differently, 

not that it would have lost all interest in the property. 123 For example, one

120 Exs. 143, 144 ( App. 24, 25); VT 2070: 1-2072: 1 ( testimony of Marcus Carter

regarding County's letters); see also, VT 2060: 19-2062:5,2063:7-17,2068: 14-24. 

121 Briefat 58-62 (discussing County's inconsistency in its position). 

122 Jd. at 64-66 (discussing Club's reliance on the County's representations). 

123 Jd. at 64-65 ( discussing testimony of Regina Taylor and Marcus Carter regarding

indemnity and public access provisions and Club's desire to secure its facility and

operations). The Club's attorney testified she would have advised the Club not to sign

the Deed if she knew the County was reserving the right to shut the Club down due to

existing conditions. VT 2893: 13-2894:4. The Club's Executive Officer explained that

the indemnity provision was acceptable because of the County's assurances that the Club

would continue. VT 2097:8-2098:19. The Club had significant bargaining power given
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option, which the County has not foreclosed, is that the Club could have

prevented the sale so DNR could keep the property and ensure the Club's

continued existence. 124 Moreover, the County does not dispute that its

present claims adversely affect the value of the transaction or impair the

Club's purpose in entering into it, which makes its prior induceIT1.ents and

concealment materia1. 125 The County's words and actions were material

and the Club relied on them. 

The County's next argument is that when a government is a so-

called " pass-through seller" and the buyer is a " long-time tenant," the

government has no duty to notify the tenant of any violations alleged

internally by its chief code enforcement officer. Resp. at 75-76. Yet the

County cites no case law or authority that would assign any independent

significance to these facts, and fails to explain why a local government

should be held to a lower standard than a conunercial seller. The County

was the seller and the Club was the buyer. Therefore, the County had a

duty to disclose material facts and deal with the Club honestly and in good

faith.126 Instead, the County concealed material facts and, if the tria! 

the County's undisputed desire to complete the land swap with DNR, DNR' s refusal to

complete the swap ifit did not include the Club property, and the County's determination

not to remain the property's owner. CP 4056-57 (FOF 16-19). 

124 DNR wanted to structure the deal so the Club would continue. See Ex. 359 at 3 (App. 

23). 

125 See RCW 18.86.010(9) ( defining as material any " information that su.bstantially

adversely affects the value of the property ... or operates to materially impair or defeat

the purpose ofthe transaction"). 

126 Brief at 59-60 (discussing law regarding seller's duty to disclose) ( citing Sorrell v. 
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decision is upheld, will have succeeded in repudiating multiple assurances

and statements of intent that the Club relied on in publicly supporting the

DNRlCounty land swap and taking title to the property subject to

indemnity, public access, and other obligations. This manifest injustice

strongly supports estoppel. 127

The County implies the estoppel defense can be denied on the

grounds that the Club lacks " clean hands.,,128 Under this theory, a party

may not base a claim of estoppel on conduct, omissions, or

representations induced by his or her own conduct, conceaiInent, or

representations." Resp. at 77 n. 210. The County, however, fails to show

its concealment of Mount's allegations or its statements of approval and

intent that induced the Club to execute the Deed were somehow

wrongfully induced by the Club. The County is responsible for those

words and actions, which it should be estopped from repudiating. 

The County argues the government cannot be estopped from

changing its position on " matters of law" or from enforcing zoning

ordinances. Resp. at 78 - 79. The cited cases, ho\vever, \:vere all decided

Young, 6 Wn. App . 220 , 225,491 P.2d 1312 ( 1971». 

127 In a footnote, the County insinuates the Club has not faithfully perfonned its duty to

indemnify or that it did not give the County consideration for the property . Resp. at 77 n. 

208. The County, however, has never sought rescission or claimed the Deed is

ineffective for lack of consideration, and it never alleged a claim for breach of contract. 

Moreover, there is no evidence the County has ever sought indemnity from the Club. 

With nothing to indemnify, there can be no breach. The mutuality ofconsideration and

the Club's performance ofits Deed obligations are not legitimate issues in this appeal. 

128 Resp . at 77 ( citing Kramarevcky , 122 Wn.2d at 739 n. 1). 
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on the grounds that the government's original words or actions had been

unauthorized, in violation of law, or unofficial. 129 That is not the case

here, where the Deed and Resolution were official acts of the County

Commissioners and within their authority to dispose of public property

and negotiate binding settlements to resolve actual or potential disputes.l3o

The County does not dispute that its Commissioners possessed this general

authority at the time ofthe Deed. 131

This is not the typical " estoppel against the governmenC' scenano

where some low level functionary mistakenly told a landowner he could

build and his permit application was later denied. The County's argument

129 See Resp. at 78-79 n. 216, 219. In Theodoratus, the Department of Ecology gave a

developer a report stating his pending water right would be quantified based on system

capacity. 135 Wn.2d at 587-88, 600. This was an incorrect statement of law because

statutes, case law, and recent legislative history" left "no doubt" that beneficial use is the

only lawful way to quantify a water right. Id. at 590, 599-600. When Ecology later

attempted to change its position, the developer argued for estoppel based on his reliance

on the prior statement. Id. As the court of appeals would explain in Dykstra v. Skagit

County, Ecology "originally acted ultra vires in measuring [ the] water right." Dykstra, 97

Wn. App. at 677 Therefore, there was no estoppel. The same rule was dispositive in the

County's other cases. Miller, III Wn. App. at 166; Steinmann, 9 Wn. App. at 483. 

130 Brief at 58-62 . County commissioners have " broad general powers" to "have the

care ofthe county property ... and, in the name ofthe county to prosecute and defend all

actions for and against the county, and such other powers as are or may be conferred by

law." Finch v. Matthews, 74 Wn.2d 161, 173,443 P.2d 833 , 841 ( 1968); RCW

36.32.120(2). 

131 Even if the Commissioners were supportive of this action against the Clu.b (which is

not evident in the record), estoppel would still apply. An authorized governrnent action is

subject to estoppel regardless of whether the government has changed its mind about the

decision. See State ex rei. Shannon v. Sponburgh, 66 Wn.2d 135, 143-44,401 P.2d 635

1965) ( holding liquor control board could be estopped from repudiating prior official

approval of application for change of location after applicant had relied on approval); 

Board ofRegents ofthe Univ. ofWashington v. City ofSeattle, 108 Wn .2d 545, 741 P.2d

11 ( 1987) ( estopping State from challenging legality of condemnation award to which it

had previously acquiesced); City of Charlestown Advisory Planning Comrnn. v. KBJ. 

LLC, 879 N.E.2d 599, 603 ( Ind. App. 2008) ( holding a change in "political " Winds" does

not justify repudiation ofa prior approval). 
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would allow the government to deceive its counterparties and repudiate its

official words and actions in authorized transactions. Estoppel evolved as

a legal doctrine to prevent this, and even a county is accountable. 

The County's final argument against estoppel is that the Club had

convenient and available means" to learn the " state of the facts" and

therefore cannot blame the County for withholding or misrepresenting

them. 132 In Chemical Bank, the party seeking estoppel could have

determined that the govemment representations it relied upon w-ere ultra

vires. 102 Wn.2d at 911. Here, the Commissioners' concealment and

statements of intent and approval were part of an official transaction and

within the scope of their authority to dispose of property and settle

potential disputes. Chemical Bank is inapposite. 

Moreover, the County does not explain what exactly the Club

could have conveniently learned on its own prior to entering into the

Deed. There is no evidence that the Club could have learned: 

1) enforcement officer Steve Mount was secretly alleging the Club to be

an unlawful nuisance; ( 2) the County did not intend the Deed to approve

and secure the Club as it then existed, which is what the County said was

intended; or ( 3) the Resolution and other official approvals used to

authorize the Deed were not intended to be binding on the County or final

132 Resp. at 79- 80 ( citing Chern . Bank v. Washington Pub. Power Supply Sys., 102

Wn.2d 874, 691 P .2d 524 (1984)). 
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decisions regarding the Club's ongoing facilities and operations, which is

how they appeared. There is certainly no evidence of any public records

the Club could have conveniently obtained to learn, prior to signing the

Deed, that the County's assurances and statements of intent were false, 

without legal effect, and contradicted by its enforcement officer. 

If the Deed did not secure the Club's existing facilities and

operations and set aside potential disputes with the County as a matter of

contract law, it should have that effect under the doctrine of equitable

estoppel. Each element of estoppel is present here and the trial court erred

by failing to grant and give effect to the affirmative defense. 

J. The Trial Court's Injunctions Should Be Reversed Because

They Are Premised on the Trial Court's Errors, Arbitrary, 

Excessive, and Not Tailored to Prevent Specific Harm.s. 

In its opening brief, the Club advocated for the two injunctions and

warrant of abatement to be reversed and permanently set aside. Brief at

71-72, 78. Alternatively, the Club asked them to be reversed and

remanded with instructions for them to be narrowly tailored to reflect clear

and objective standards that prevent specifically identified hanns. Id. 

The first injunction shuts down the Club and only allows it to

reopen under a CUP. CP 4085 ~ 6. There is no guarantee the County will

ever issue such a permit. VT 283: 1-17. There is no basis for the

injunction because termination of the nonconforming use right and the
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trial court's other decisions were in error. Brief at 74--75 . In addition , 

even if some or all of the trial court's decisions regarding nuisance, 

expansion, or permitting violations were affirmed, they would provide no

grounds to prohibit all activity at the Club or require a CUP. ! d. at 75-76. 

The trial court drafted the second injunction to apply even if the

Club were to obtain a CUP. The injunction prohibits shooting before 9 am

or after 7 pm. CP 4085 ~ 7(d). It also prohibits use of rifles of greater

than " nominal . 30 caliber," fully automatic firearms, cannons,and

exploding targets. Id. ~ 7(a)-( c). These prohibitions are arbitrary and

excessive. Brief at 76-77. They are arbitrary because there is no finding

or substantial evidence that any of the prohibited activities are, per se, 

illegal. They are excessive because they prohibit a substantial amount of

activity that is lawful, consistent with the Club's historical use of its

property, and pre -dates any allegations of a nuisance. Id. at 74-75. The

injunctions are not appropriately tailored to remedy any specific harm. 

The County argues the injunctions should be affirmed because they

are reviewed for abuse of discretion and subject to deference, Resp . at

45-47. The County then implies the injunctions were not an abuse of

discretion because there is substantial evidence to support them. Id. at 47 . 

The County fails to articulate clearly, however, what that evidence is. 

The County also disregards the rule that an injunction is an abuse
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of discretion if it is based on incorrect legal standards or the incorrect

application of legal standards . 133 The Club has identified errors

throughout the trial court's decision, including incorrect legal standards, 

incorrect application of legal standards, and erroneous findings of fact. 

The injllTIctions cannot stand because they are based on the trial court's

other erroneous decisions. The County does not argue the injunctions

should be affirmed even if the trial court committed error. 

The County asserts the trial court was allowed to consider, as

factors relevant to the injunctions, " the availability of other adequate

remedies, misconduct by the plaintiff, and the relative hardship if

injunctive relief is granted or denied." 134 The County, however" does not

explain what factors, if any, the trial court considered in fashioning the

injunctions. Moreover, the three factors cited by the County support

reversal. The County fails to show a less excessive remedy would not be

adequate. This is unsurprising given that this Court previously determined

the harm ofshutting down the Club pending appeal outweighed the risk of

11 .. . 135 h 1 f:'l h ha . owmg 1t to contmue. T. e County a so . at s to argue or s DVV t at any

misconduct by the Club ( if there was any) warrants an excessive or

133 Brief at 72 ( citing in re Marriage ofHorner, 151 Wn .2d 884, 894, 93 P.3d 124

2004)). If the trial court's ruling is based on an "erroneous view of the law or involves

application of an incorrect legal analysis it necessarily abuses its discretion." Dix v. leT

Grp., Inc., 160 Wn.2d 826, 833, 161 P.3d 1016 (2007). 

134 Resp. at 46 ( citing Wimberly, 136 Wn. App. at 339; Hollis v. Garwall, Inc., 88 Wn. 

App. lO, 16,945 P.2d 717 (1997) affd, 137 Wn.2d 683 ( 1999)). 

135 See Ruling Granting Stay on Conditions at 5 (dated Apri123, 2012). 
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punitive injunction under the circumstances. 

According to the County, the Club is challenging the " immediate

effectiveness of the trial court's injunctions." Resp. at 46. More

accurately, the Club is challenging the immediate termination of its vested

nonconforming use right, which was in error, and which provides no

grounds for injunctive relief. The Club is also challenging each

underpinning illegality that the injunctions may have been intended to

remedy-i.e., nuisance, expansion, lack ofpermits. Because the trial court

erred in some or all ofits determinations ofillegality, the injunctions must

be reversed. In addition, even ifthere were some illegality, the injunctions

must be reversed because they are arbitrary, irrational, not based on any

clear or objective distinction between what is unlawful and lavvful, and

excessively prohibit activities never shown or found to be unlawful. 

As discussed in the opening brief, an injunction must be narrowly

tailored to remedy a specific, proven harm. 136 The response does not

argue against this rule or distinguish Chambers v. City ofMoun t Vernon, 

where an excessive injunction was reversed. 11 Wn, App , 357, 361, 522

P .2d 1184 ( 1974). The trial court's injunctions violate this principle

because even ifthere were some illegality or harm to remedy, they are not

narrowly tailored to address it. Instead, they blindly entrust specific

136 Brief at 72-73 ( citing DeLong v. Parmelee , 157 Wn. App . 119 , 150,236 P.3d 936

2010) review granted, cause remanded, 171 Wn.2d 1004 ( 2011); Chambers v. City of

Mount Vernon, 11 Wn. App. 357, 361, 522 P.2d 1184 (1974)). 
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remedies to the County's CUP process while shutting down the Club and

permanently prohibiting a substantial amount of lawful, hannless conduct. 

The injunctions do not reflect any clear and objective distinction between

lawful and unlawful activities or improvements. 

Because the trial court erred in tenninating the Club's

nonconforming use right, it also erred in shutting down the Club and

requiring it to obtain a CUP in order to resume excessively limited

operations. If the Club retains its nonconfonning use right, then it is

exempt from the zoning rules that require a CUP for certain uses in certain

zones. 137 Similarly, the trial court's decisions regarding nuisance, 

expansion, and pennits were in error, so they provide no grounds to shut

the Club down or require a CUP. The first injunction must be reversed. 

The first injunction would be in error even if this Court were to

affinn some or all of the trial court's decisions regarding nuisance, 

expansion, and permits. The remedy, in that case, would need to be

appropriately tailored to address a specific harm without needlessly

prohibiting lawful activities. If any aspect of the Club were a nuisance, 

for example, the harm could be remedied by an injunction preventing or

requiring abatement of that specific nuisance. With respect to sound, that

would require an objective standard to identify when the sound from the

137 KCC 17.420.020 ( CUP ordinance) ( App. 6); KCC 17.460.020 ( nonconforming use

ordinance) (App. 2). 
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Club is and is not a public nuisance. With respect to safety, that would

require a clear standard to identify when and under what conditions an

activity at the Club is and is not so unsafe as to constitute a public

nuisance. With respect to expansion, change ofuse, or enlargement, that

would require a distinction between what is prohibited and " W'hat is a

lawful continuation or intensification of the use. With respect to

permitting violations, that would require only that the Club obtain permits

or, at worst, that the Club cease using specific unpermitted areas or

improvements, pending permits. The trial court did not tailor the first

injunction to address any ofthe specific illegalities it found. 

The possibility that the Club can reopen with a CUP does not make

shutting the Club down appropriately tailored. Instead, it is an abdication

of the trial court's responsibility to remedy specific harms. The County

does not dispute that the Club might be denied a CUP and never receive

one. The County does not dispute that a CUP would give it broad power

to impose conditions on the Club and the use ofits property, without direct

judicial oversig.1-} t over the process. The County does not dispute that it

has never informed the Club, courts, or anyone ofthe specific conditions it

would impose on the Club as part of a CUP. There is no finding or

showing that the County has the expertise necessary to determine what
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those conditions should be. 138 Requiring a CUP for the Club to reopen

was arbitrary, excessive, and not appropriately tailored to address a

specific hann. The first injunction must be reversed even if some aspect

of the trial court's decision is affinned. 

Like the first injunction, the second injunction limiting hours of

operation and prohibiting certain activities is an abuse of discretion not

supported by the record. The trial court did not find and the County does

not argue that the activities prohibited by the second injunction are

nuisances per se, or that they cannot be allowed at the property under any

circumstances without creating a nuisance. The County does not attempt

to explain the second injunction or show substantial evidence that would

support any of its parts. The second injunction should be reversed along

with the first. At minimum, the injunctions should be remanded with

instructions for the trial court to narrowly tailor them to address specific

ham1s or violations, without needlessly prohibiting lawful and reasonable

use ofthe property. 139

138 In contrast to the County, the Club has a wealth ofexpertise regarding fireann safety

and range management. See CP 822-23, 839-40 (App. 28) ( list of certifications and

qualifications ofClub Executive Officer Marcus Carter); VT 1676: 11-1677:3 ( describing

his experience as a U.S. Army military police officer); VT 1677:4--19 ( explaining his

master gunsmith training and NRA firearms instructor classes); VT 1678:2-24

describing his experience owning and operating gunsmith and ammunition rn.anfacturing

businesses); VT 1680:1-16 ( describing his firearms instructor and range safety officer

certifications); VT 1689: 1-14 (describing his range safety development experience). 

139 In its "counterstatement" of the issues, the County implies that the trial court's second

injunction is " not inconsistent with the range's pre-1993 historical operation." Resp. at2. 

The response brief does not expand on this proposition, which is incorrect. The second
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The trial court did not issue a specific warrant of abatement, but

only preserved the right to do so pursuant to a supplemental, post-

judgment proceeding. CP 4085 ~ 8. The opening brief argues the warrant

of abatement should be reversed and permanently set aside because there

are no violations of law to be remedied. Brief at 78. Alternatively, the

warrant of abatement was in error because it fails to set forth any specific

conditions or requirements for abatement. The County's response does

not dispute that a warrant of abatement, like any injunction, must be

tailored to remedy a specific harm. The response does not even attempt to

defend the warrant of abatement. Therefore, it should be reversed and

permanently set aside. At minimum, the Court should hold that any

warrant ofabatement must be tailored to remedy a specific harm. 

The County suggests the excessive scope of the trial court's

injunctions should be excused on the grounds that the Club is of little

redeeming social value. Resp. at 64, 46. The record proves otherwise. 

The Club provides a plethora of firearms safety courses to educate and

train inexperienced shooters, which now more than ever is essential as

injunction prohibits shooting during times when the Club historically operated. Brief at

36- 37 ( discussing evidence of Club's historical hours). It prohibits cannons, fully

automatic weapons, and exploding targets, even though the trial court's own findings of

fact recognize that these activities occurred at the Club at, prior to, or around the time of

the 1993 acknowledgment of its vested nonconforming use right, and prior to any

nuisance allegations. CP 4073 ( FOF 22). Similarly, the record proves that rifles larger

than nominal . 30 caliber were fired at the Club before 1993, as Andrew Casella and

Marcus Carter both testified regarding those historical activities. VT 1854: 13-1855:2; 

VT 1720: 1- 1721:13, 1782:21-1784:24. The second injunction prohibits activities that

are not unlawful or nuisances per se, and which should be allowed to continue. 
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inexperienced shooters are purchasing fireanns in droves. 140 The Club has

trained thousands in basic firearms safety and self-defense, and it also

provides classes in hunter education and children's Olympic-style

shooting. 141 Every year it hosts the " Courage Classic" charity shooting

competition. 142

The Club actively supports local law enforcement and promotes

shooting in supervised environments with safety infrastructure. Law

enforcement officers from multiple state and federal agencies train at the

Club.143 The Club regularly provides supplemental pre-deployment

training and shooting practice for members of the military.144 The Club

subsidizes a " Take It To The Range" program, which enables law

enforcement officers to issue cards to individuals shooting in uncontrolled

areas that can be redeemed at the Club for a free day of safe shooting.145

The Club provides significant benefits to the community. Greatest of all

may be that it provides safety infrastructure, training, and supervision for

shooters who could otherwise shoot lawfully without these safeguards on

properties throughout Kitsap County greater than five acres . 146

140 See CP 822-23, 826-27 , 837 ( describing Club's training programs) ( App. 28). 

141 VT 1917:16-1918:25, 1875-1876:9 ( testimony of Club witness Merton Cooper); VT

1965: 15-1966:6; 2133 : 19-22 (testimony ofClub Executive Officer Marcus Carter). 

142 VT 1988:1 - 1989:7. 

143 VT 1973:11-1974:13. 

144 CP 827. 

145 VT 1701:19-1702:14. 
146

KCC 10.24.090 (App. 40). 
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CONCLUSION

For the reasons stated above, the Club respectfully requests an order: 

1) reversing the trial court's declaratory judgment tenninating the Club's

nonconfonning use right; 

2) reversing the trial court's judgment declaring the Club a public

nuisance, and declaring it is not a nuisance; 

3) reversing every aspect of the trial court's injunction and W'arrant of

abatement and either permanently setting them aside or remanding

with instructions for the trial court to narrowly tailor them to reflect

clear and objective standards and to prevent specifically identified

hanns; 

4) granting the Club's accord and satisfaction defense or alternative

equitable estoppel defense, and either dismissing the County's claims

or remanding with an order to give effect to the Club's interpretation

ofthe Deed; and

1

1

II

1

1

1
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APPENDIX

Pursuant to RAP Rules 10.3(a)(8) and 10.4(c), Appellant Kitsap

Rifle and Revolver Club (the " Club") submits the attached Appendix . The

Appendix consists of the following decision of the trial court that is the

subject of this appeal, Kitsap County Code provisions effective at the tilTI e

oftrial, Trial Ex.hibits ( the exhibits in color are fwm the files of the Club' S

counser), and selected portions ofthe Clerk's Papers (CP): 

1) Findings afFact, Conclusions ofLml' and Orders oftrial court, 

dated February 9, 2012, with attached Trial Exhibit 147, 

Bargainalzd Sale Deed with Covenants, CP 4052-92; 

2) KCC 17.460. " Nonconfonning Uses and Structures"; 

3) KCC 17.530, "Enforcement"; 

4) KCC 17.110, "Definitions"; 

5) KCC 17.455, "Interpretations and Exceptions"; 

6) KCC 17.420, "Administrative Conditional Use Pennit"; 

7) KeC 10.28 , "Noise"; 

8) Trial Exhibit 16 : 5' contoured LIDAR aerial photof,rraph of th e

Club and nearby properties; 

9) Trial Exhibit 3: map ofselected residences within five miles of

the Club; 
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10) Trial Exhibit 440: report regarding range safety prepared by

Scott Kranz ofAMEC Earth & EnvirolU11ental; 

11) Trial Exhibit 273: April 25, 2003 Jetter from Kitsap Coun ~ 

Sheriff's Department to Club; 

2) Trial Exhibit 550: April 10, 2009 email from Club attomey

Regina Taylor to Kitsap COlmty regarding draft deed; 

13) Trial Exhibit 400: May 12, 2009 email from Club attom.ey

Regina Taylor to Kitsap County regarding draft deed; 

14) Trial Exhibit 133: Google Earth photo with shooting directioI1s

overlaid on Club's shooting areas; 

15) Trial Exhibit 477: May 11, 2009 Kitsap County Board of

Commissioners meeting agenda and unsigned resolution; 

16) Trial Exhibit 478: May 13, 2009 meeting minutes of Kits.ap

County Board ofCommissioners' Management Team; 

17) Trial Exhibit 552: May 11 and 13, 2009 meeting minutes of

Kitsap County Board ofCommissioners; 

18) Trial Exhibit 553 : June 8, 2009 meeting minutes of Kitsc:1P

County Board ofCommissioners; 

19) Tlial Exhibit 293: March 18 , 2009 letter from Commissior-:..er

Brown regarding comments to be included in the public record; 
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20) Trial Exhibit 438: map ofclub's historical eight acres prepared

by AES Consultants; 

21) Trial Exhibit 486: aerial photograph from 2009 of Club's

historical eight acres prepared by Soundview Consultants; 

22) Trial Exhibit 539: aerial photograph from June 11, 2010 Qf

areas surrounding Club with overlay showing areas of reduced

vegetative coverage! clear-cutting; 

23) Trial Exhibit 359: April 21, 2009 email from Kitsap Coun ty

deed negotiating agent M. Keough to Kitsap County Parks and

Recreation Director Chip Faver and attached letter from State

Department of Natural Resources to County; 

24) Tlia! Ex.hibit 143: September 7,2007 letter from Kitsap County

Department of Community Development ( DCD) to CI ub

regarding pre-application request; 

25) Trial Exhibit 144: April 1, 2008 letter from DCD to Club

regarding pre-application request; 

26) CP 4026--49, Club's proposed findings of' fact; 

27) CP 3987-4025, Kitsap County's proposed tindings offaet; 

28) CP 821-92, Declaration of ,Marclls Carrer in Opposition to

Plainiljj'sMotion for Preliminary Injunction, dated October 6, 

2010, with attached Exhibits 1 through 11; 
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29) CP 2336, 2345, 2371 - 74, 2480-81, portions of deposition of

County Code Compliance SupervisQr Steve Mount; 

30) CP 1958-98, Trial Memorandum of Defendant Kitsap R(fle

and Revolver Club, dated September 27,2011; 

31) CP 1558-73, Defendant Kitsap R!fJe and Revolver Clllh's

Response to Kitsap COUllty'S Malioll to Strike Ajjirmative

Defenses ofSettlement, Equitable Esroppel, and Laches, dated

February 9, 201 1; 

32) Trial Exhibit 214: Kitsap County Ballistics Expert Cathy Geil's

Bullet Origin Diagram for Fairchild Residence; 

33) Trial Exhibit 215: Kitsap County Ballistics Expert Cathy Gcil's

Bullet Origin Diagram tor Slaton Residence; 

34) Trial Exhibit 216: Kitsap County Ballistics Expert Cathy Geil's

Bullet Orib~n Diagram for Linton Residence; 

35) Trial Exhibit 207: SDZ map depicting 5.56 mm builet S DZ

zone for Club property prepared by G. Koon; 

36) T11al Exhibit 208: SDZ map depicting 7.62 mm bullet S DZ

zone for Club property prepared by G. Koon; 

37) Trial Exhibit 209: SDZ map depicting 7.62 mm, 4-ball 1 tracer

bullet SDZ zone for Club propeliy prepared by G. Koon; 
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38) Tlial Exhibit 210: SOZ map depicting .50 caliber bullet SDZ

zone for Club property prepared by G. Koon; 

39) Trial Exhibit 211: SOZ map depicting 9 mm bullet SOZ zone

for Club property prepared by G. Koon; and

40) KCC 10.24, " Weapons." 
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Appendix 1

CP 4052-92, Findings of Fact, 

Conclusions of Law and Orders of Trial

Court, dated February 9, 2012, with

attached Trial Exhibit 147, Bargain al1d

Sale Deed with Covenants





and Conclusions of Law no later than 9:00 a.m. on November 7,2011. The panics' briefs and

proposed Findings ofFact were received timely; the parties appeared through their attorneys of

rn;ord Neil Wachter and Jennine Christensen for the Plaintiffand Brian Chenoweth and Brooks

Foster for the Defendant; and the Court considered the motions. briefmg. testimony ofwi toesses, 

argument ofcounsel, proposed Findings ofFact and Conclusions ofLaw, and the records and

files herein, and being fully advised in the premises, now, therefore, makes the following

findings of fact, conclusions oflaw a.'ld orders, which shan remain L'l effect until further order of

this court: 

I. FINDINGS OF FACf

JPRISDTcrJOlS

1. All events cited in these Findings took place in unincorporated Kitsap County, 

Washington, except where noted. Port ~rchard is the county seat for Kitsap County, and

references to official action by the Kitsap County Board ofCounty Commissioners C"BOCC") or

to meetings or BOCC proceedings at the Kitsap County Administration Building refer to events

at County facilities iocated in Port Orchard, except where noted to the contrary. 

2. On October 22. 2010, the Court denied defendant Kitsap Rifle and Revolver

Club's motion to change venue in this action, finding that the Pierce County Superior Court has

jurisdiction over the parties and is the proper venue for the action pursuant to RCW 2.08 ~ () I0 and

RCW 36.01.050. The Court denied the motion without prejudice. and the defendant did not

renew its motion. 

PARTIES

3. PlaintiffKitsap County ("COWlty") is a municipal corporation in and is a political

subdivision of the State ofWashington. 
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4. Defendant Kitsap Rifle and Revolver Club ("" KRRC" or <;.the Club", more

particularly described below) is a Washington non-profit corporation and is the ownerof record

ofthe subject property. which is located at 4900 Seabeck Highway NW, Bremerton, Washington

hereinafter referred to as the ''Property'') and more particularly described as: 

36251W

PART OF THE SOUTHWEST QUARTEROF THE SOUTHEASTQUARTER

A.~ PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER, 

SECTION 36, TO\VNSHIP 25 NORTH, RANGE 1WEST, W.M., KITSAP COUNTY, 

WASHINGTON, LYING NORTHERLY OF THE NORTH LINES OF AN EASEMENT
FOR RIGHT OF WAY FOR ROAD GRANTED TO KiTSAP COUNTY ON DECEMBER 7, 

929, UNDER APPLICATION NO. 1320,SAID ROAD BEING AS SHOWN ON THE

REGULATION PLAT THEREOF ON FILE IN THE OFFICE OF THE COMMISSIONERS

OF PUBLIC LANDS ATOLYMPIA, WASHINGTON. ·"''''··* IMPROVEMENTS

CARRIED UNDER TAX PARCEL NO. 362501-2-002-1000 ...... 

5. Defendant Sharon Carter (dfbla "National Firearms Institute') was dismissed

from this action on february 14,2011 upon Plaintiff's motion. No other defendants have been

named. 

6. Defendant Kitsap Rifle and Revolver Club ( the "Club" or "KRRC'') is a noU-

profit organization founded by charter on November II, 1926 for "sport and national defense." 

Exhibits 475-76. It was later incorporated in 1986. Exhibit 271. 

7. From its inception, the Club occupied the 72-acre parcel ( the "Property») 

identified above. For many decades, the Club leased the Property from the Washington State

Department ofNatural Resources (" DNR"). Exhibits 135-36. 

8. The Property consists ofapproximately 72 acres, including approximately eight

acres ,of acti ve or intensive use and occupancy containing the Club's improvements, roads, 

parking areas, open shooting areas, targets, storage areas, and associated infrastrucrure
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HistorjcaJ Eight Acres"). Exhibits 135-36,438,486. The remaining acreage consists of

timberlands, wetlands and similar reSOUfCC-<lriented lands passively utilized by the Club to

provide buffer and safety zones for the Club's shooting range. Id. 

ZONING

9. The property is zoned " rural wooded" under Kitsap County Code Chapter 170301. 

The Property has had this same essential zoning designation since before the year 199:>. 

10. On September 7, 1993, t~en- BOCC Chair Wyn Gra.'11und authored a letter to the

four shooting ranges in unincorporated Kitsap County at the time, stating that the County

recognized each as " grandfathered." Exhibit 315. 

THE SUBJECT PROPERTY - OWNERSHIP I LEASES AND DNR USES

11. Until June 18, 2009. the 72-acre subject property was owned by the State of

Washington Department of Natural Resources {" DNR"), D~"' R owned several contiguous parcels

to the north ofthe subjectproperty, and managed partS of these contiguous properties and parts

ofthe subject property for timber harvesting. DNR leased the Property to KRRC under s series

ofleaseagrecmcnts, the two most recent of which were admitted into evidence. Exhibits 135

and 136. The lease agreements recite that eight acres of the property are for use by the Club as a

shooting range and that the remaining 64.4 acres are for use as a "bufter", The lease agreements

do not identify the specific boundaries of these respective areas. rd. 

12. Prior to the instant litigation, the eight acres ofthe property claimed by KRRC to

be its " historic use" area had not been surveyed by a professional surveyor or otherwise

specifically defined. 
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13. Over the decades onts ownership of the Property and adjacent properties, DNR

periodically conducted timber harvesting and replanting. The most recent DNR timber harvest

on the Property was in approximately 1991, when the eastern portions of the Property were clear· 

cut and successfuUy replanted. 

14. On June 18. 2M9, deeds were recorded with the Kitsap County Assessor" s Office

transferring the Property first from the State ofWashington to Kitsap County and immediately

thereafter from Kitsap County to KRRC. The first deed w .. ..s a quit claim deed transferring DNR

land including the Property from the State to the County. Exhibit 146. The second deed was a

bargain and sale deed ("2009 Deed") transferring the Property from the County to KRRC. 

Exhibit 147 (attached to these Findings ofFact). 

15. Forpurposes ofthese factual findings, the Court will use the names the Club has

given to shooting areas at the Property. whic.h Inclwle a rifle range, a pistol range, and shooting

bays 1·11 as depicted in Exhibits 251 and 251 A (June 2010 Google earth imagery). The well

house referenced in testimony is located between Bays 4 and 5 and the " boat launch" area

referenced in testimony is west ofBay 8. 

PROPERTY TRANSFER

16. For several years dating back to the 1990's, Kitsap County sought to acquire

property in Central Kitsap County to be developed into a large greenbelt or parkland area. Prior

to 2009, Kitsap County acquired several large parcels in Kitsap County for use in a potential

land swap" with the State DNR. DNR owned several large parcels including the Subject

Property, which were the object of the County's proposed transaction (" DNR parcels"). 

17. In early 2009 t negotiations with the State reached a stage when the DNR and the

County began to discuss specific tenns ofthe contemplated transaction. DNR informed the
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County that it would be deeding the DNR parcels including the subject property to Kitsap

County, so that the County would take over DNR's position as landlord to KRRC. 

18. KRRC became aware that the County could become the Club's landlord as a

result ofthe land S~" ap and became concerned that the County might exercise a "highest and best

use" clause in the lease agreements between the Club and DNR, 50 as to end the Club's use of

the Property forsoooting range purposes. 

19. In March 2009, Club officials met with County officials including Cornrnissioner

Josh Brown, in an effort to secure the County's agreement to amend the tease agreem.ent to

remove the highest and best use clause. Soon after, the County and Club began discussing

whether the County should instead deed thepropenyto KRRC. KRRC very much wanted to

0\\'0 the property on which its shooting range was located and Kitsap County was not interested

in owning the Property due to concern over pOtential heavy metals contaillination ofthe Property

from its use as a shooting range for several decades. 

20. In April and May 2009, Club officers and club memberfattorney Regina Taylor

negotiated with KitsapCounty staffmembers, including Matt Keough ofthe County Parks

Department and Deputy Prosecuting Attorney Kevin Howell ofthe County Prosecutor's Office

Civil Division. A bargain and sale deed was drafted by Mr. Howell, and the parties exchanged

revisions ofthe deed until they agreed upon the deed's final terms. 

21. At the County's request. certified appraiser Steven Shapiro conducted an

appraisal of the KRRC property, which he published as a "supplemental appraisal report~' dated

May 5, 2009. Exhibit 279. This appraisal report presumed that the Property was lead-

contaminated and that a $2-3 million cleanup may be required for the property. The appraisal

report valued the Property at SO, based upon its continued use for shooting range purposes and
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the potentia! costs ofenvironmental cleanup. The appraisal did not split out values to be

assigned to the " historic use" and " buffer" areas ofthe Property. 

22, On May 1t, 2009, the BOCC voted on and approved the sale ofthe Property from

Kitsap County to the Club, pursuant to the terms of the 2009 Deed. Exhibit 147 (attached). The

O:lUnty did not announce or conduct a sale ofthe Property at public auction pursuant to Chapter

36.34 RCW because the County and KRRC relied upon the value fromM!. Shapiro's

supplemental appraisal report . 

23, The minutes and recordings ofBOCC meetings on and around May 11, 2009 do

not reveal an intent to settle disputed claims or land use status at the Property. 

24. At the time ofthe property transaction,. Kitsap County had no plan to pursue a

later civil enforcement or an action based upon land use changes or site development permitting. 

25. During the negotiation for the propeny transaction, the parties did not negotiate

for the resolution ofpotential civil violations ofthe Kitsap County Code at the Property and the

parties did not negotiate to resolve the Property's land use status. 

THE BARGAIN AttD SALE DEED

26. The only evidence produced at trial to discern the County's intent at the time of

the 2009 Bargain and Sale Deed was the deed itself. While the Club argues in closing that ", .. 

the Commissioners decided to support the Club .... " ( KRRC's Briefon closing Arguments, pJ), 

the Commissioners were not called as witnesses in the case and the parties' intent is gleaned

from the four corners of the document. ( Exhibit 147). 

27. The deed does not identify nor address any then-existing disputes between the

Club and the County, other than responsibility for and indemnification regarding environmental

issues and injUries or death ofpersons due to actions on the range. 
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28. By virtue of the deed, the County did not release the Club from current or future

actions brought under public nuisance or violation ofCounty codes or violation of its historical

and legal nonconforming uses. 

PROPERTY USAGE ~ 1993 A.~ D PRIOR

29. For several decades prior to 1993. the Club operated a rifle range and a pistol

range at the Property. As of 1993, the pistol range consisted ofa south· to~north oriented

shooting area defi!1ed by a ShOOtiIlg shed on its south end and a back stop en the nortbend a..'1d

the rifle range consisted of a southwest.to·northeast oriented shooting area defined by a shooting

shed on its southwest end and a series ofbackstops going outas far as 150 yards to the northeast. 

Asaf 1993, the d~eloped portions of the Property consisted 6f1he rifle range, the pistol range, 

andcJearedareas between these ranges, as seen ina 1994 aerial photograph (Exhibit 8). During

and before 1993, the Club's members and users participated in shooting activities in wooded or

semi-wooded areas ofthe Property, on the periphery of the pistol and rifle ranges and wi'£hin its

claimed eight-acre " historic use" area. 

30. As of 1993, shooting occurred at the Property during daylight hours only. 

Shooting at the Property occurred only occasionally, and usually on weekends and during the faU

sight-in" season for hunters. 

SITE DEVELOPMENT AT THE PROPERTY

31. On July 10, 1996, the Kitsap County Department ofCommunity Development

C'DCD") received from KRRC a "Pre-Application Conference Request" fann, which wa....s

adm.itted as Exhibit 134. Under "project name", KRRC listed " Range Development - p:ilase f' 

and under " proposed use", KRRC stated: 
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ld. 

Duc to SOC-1993, KRRC is forced to enhance its operations and become more available

to the general public. Phase 1wiU include awater and septic system(s). a class

room/community facility and a 200 meter rifle line, Material will not be removed from

thepremissis [ sic]; it will be utilized for safety berms and acoustical baffeling [sic]. 

These enhancements will allow KRRC to generate a pro fit to be shared with the State

School Trust (DNR). Local business will also profilfi'om sportsmen visiting the are·a to

attend OUt rich sporting events." 

32. There is no evidence ofapplication by the Club or by DNR or by any agent of

either, for any county permits or authorizations before or after the Club's 1996 pre -application

conference request, other than apre-appllcation meeting request submitted by the Club in 2005

diScussed below) and a County bui .lding pemiit for construction ofan ADA ramp serving the

rifle linc shelter in 2008 or 2009. 

33. From approximately 1996forward,the Clubundc:rtook a process ofdeveI()ping

portions of its c!aimed"historic eight acres", clearing, gradingAAd sometirnesexcavating

wooded or semi-wooded areas to create " shooting bays" bounded on at least three sides by

earthen berms and backstops. Aerial photography allowed the Court to see snapshot.sof the

expansion ofshooting areas defined by earthen berms and backstops and verify testimony ofthe

time line ofdevelopment: 200 1 imagery (Exhibits 9 and 16A) depicts the range as consisting of

the pistol and rifle ranges, and shooting bays at the locations ofpresent -day Bays 1, 2, 3" 9. 10

and 11. Comparing the 200 I imagery with March 2005 imagery (Exhibit to), no new shooting

bays were established during that interval. " Birds Eye" aerial imagery from the MS BinS

website from an unspecified date latcr in2005 provided the dearest evidence of the state of

development at the Property (Exhibits 462, 544, 545, 546, 547), which included clearing and

grading work performed in the eastern portion of the Property after the March 2005 imagery. 

See discussion below under the subject of the proposed 300 meter range). June 2006 and
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August 2006 imagery (Exhibits 11 and 12) reveals clearing and grading to create a new shooting

bay at the location ofpresent-day Bay 7. February 2007 imagery (Exhibit 13) reveals clearing

and grading work to create new shooting bays at the locations ofpresent-day Bay 8 and present-

day Bay 6, and reveals clearing to the west ofBays 7 and 8 to accommodate a storage unit or

trailer at that location. February 2007 imagery also reveals that the C1ub extended abenn along

the north. side of the rifle range and extended the length of the rifle range by clearing. grading

and excavating into the hillside to the northeast ofiliat range. April 2009 Lrnagery ( Exhibit 14) 

reveals establishment ofa new shooting bay. Bay 4, and enlargement ofBay 7. May 2010

imagery (Exhibit 15) reveals establishment ofanew shooting bay, Bay 5, enlargement ofBay 6, 

and additiooalclearing to the west ofBays 8 and 7up to the edge ora seasonal pond ( the

easternmost oftwo ponds delineated as wetlands on club property,discussed below). 

34. Bay 6, Bay 7 and the northeast end ofthe rifle range are each cut into hillsides, 

creating "cut s!opes"each in excess offive feet in height and a slope ratio ofthree 10 one. The

excavation work performed to create Bay 6and Bay 7and to extend the rifle range to the

northeast required excavation significantly in excess 0[150 cubic yards ofmaterial at each

location, The excavation work into th. e hi.'l1side for Bay 7 took pJace in phases after 2005 and . . 

before April 2009. The excavation work: into the hillside for Bay 6 took place in phases between

August 2006 and May 2010, and the excavation work at Bay 6 between April 2009 and May

2010 required excavation in excess of 150 cubic yards of material. The excavation work into the

hiHside at the northeast end of the rifle range took place between August 2006 and February

2007, 
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35. One ofthe earthen berms constructed a.fter February 2007 is a continuous berm

that separates Bay 4 and Bay 5 and other developed areas on the Property from the Property's

undeveloped areas to the north and west. Starting at the northeast comer ofBay 3, this berm

runs to the east to deiine the northern edge ofBay 4, then turns northeast and curves around a

cleared area used for storage around the Property's well house, and then turns north to fonn the

western and northern edges ofBay S. This berm was constructed in phases after February 2007, 

and the pan of this berm fonning the western and northern edges orBay 5 was constructed

between April 2009 and May 2010. This latter phase ofthe benn's construction between April

2009 and May 20 10 required movement 0 f more than 150 cubic yards ofmateriaL This berm

also is more than five feet in height and has a slope ratio ofgreater than three to one. 

36. For each hillside into which there was excavation and creation ofcut slopes at the

Property, there were no applications for County pennits or authorizations t and no erosion or

slope maintenance plans were submitted to or reviewed by the County. For each location on the

Property where clearing, grading, and/or excavation occurred, there were no applications made

for County permits such as grading permits or site development activity permits. 

37. Over the years, the Club used native materials from the Property to form berms

and backstops for shooting areas, usually consisting ofthe spoils from excavating into hillsides

on the Property. 

38. There is no fence around the active shooting areas ofthe Property to keep out or

discourage unauthorized range users. 

SITE DEVELOPMENT AT THE PROPERTY - 300 METER RANGE

39. inapproxirnately 2003, KRRC beganthe process ofapplying to the State of

Washington Interagency Committee for Outdoor Recreation (" lAC") fora grant to be used for
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improving the range facilities. KRRC identified the project as a " range reorientation" project to

build a rifle range that did not have its "back" to the Seabeck Highway. 

40. In March of2005, DCD received complaints that KRRC was conducting large

scale earthwork activities and that the noise from shooting activities from the range had

substantially increased. The area in which earth-moving activities rook place is a large

rectangular area in the eastern portion ofthe Property, with a north-south orientation. 1h.is area

would become blO\li-T. as tl)e proposed " 300 meter ra\1ge", a.t1d it is clearly visible in each aerial

image post-dating March 2005. In March of2005. DCD staff visited the 300 meter range area

and observed " brushing" or vegetation clearing thatappeared to be exploratory in nature. 

41. In Aprilof2005, OCD stafl'visited the 300 meter range and discovered ~ nt

earthwork including grading, trenching, surface water di version, and vegetation removal

including logging oftrees that had been replanted after DNR's 1991 timber harvesL The entire

area ofthe cleared 300meter range was at least 2.85 acres and the volume ofexcavated and

graded soil was greater than 150 cubic yards. 

42. DCDstaff issued an oral "stop work" directive to the Club, with which fue Club

complied. DCD recommended to the Club that it request a pre·applicalion meeting to discuss

various permits and authorizations that would be required in order to proceed with the project

43. KRRC submitted a "pre-application meeting request" to DeD on May 12~ 2005

along with a cover letter from the Club president and conceptual drawings ofthe proposed

project (Exhibits 138 and 272). The letter stated that the range re-alignment project was '''not an

expansion of the current facilities." 

44. On June 21, 2005, KRRC officers met with DCD Slaff, including DCD

representing disciplines ofcode enforcement, land use and planning, site development and
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critical areas. County staff informed KRRC that the Club needed to apply for a Conditional Use

Permit ("CUP") per Kitsap County C(} rle Title 17 because the site work in the 300 meter nmge

area constituted a change in or expansion ofthe Club's land uses ofthe property. County staff

also informed the Club that itwould need to apply for other pennits for its work. including a site

development activity permit per Kitsap County Code Title 12. County staff identified several

areas ofconcern, which were memorialized in a follow-up letter from the County to the Club

dated August 18,2005 (Exhibit 140). 

45. Later in 2005 and in the first halfof2006, the Club asked the County to

reconsider its stance that the Club was required to apply for a CUP in order to continue operating

a shooting range on the Property. The County did not change its position. Nor did the County

issue a notice ofcode violation or a notice informing the Club that it had made an administrative

determination pursuant to the County's nonconforming use ordinance, KCC Chapter 17.460. 

46. In the summer of2006, KRRC abandoned its plans to develop the 300 me"ter

range and re-directed its efforts and the grant money toward improvements ofinfrastructure in its

existing range. 

47. DeD staffpersons visited the Property on at leastthree occasions during 2005, 

and on at least one occasion walked through the developed shooting areas en route to and from

the 300 meter range area. 

48. In approximately 2007, the Club replanted the 300 meter range with several

hundred Douglas fir trees, and believed that by so doing it was satisfying the requiremencs of the

Iandoy,ner, DNR. The Club did not develop any formal plan for the replanting and care of the

new trees. All of the new trees died, and today the 300 meter range continues to be devoid orany

trees. 
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49. The 300 meter range has been and continues to be used for storage oftarget

stands, barrels, props and building materials, as confirmed by photographs taken during the

County's January 2011 discovery site visits to the Property and by Marcus Carter's (Executive

Officer ofKRRC and Club Representative at trial) testimony. 

50. KRRC asserts the position that by abandoning its plans to develop the 300 meter

range, it has retreated to its eight acre area ofclaimed "'hiStoric use" and has not established a

new use that would potentially tenninate the Club's claimed nonconfom'Jng use sta..tus. 

51. KRRC never applied for a conditional use permit for its use ofthe property as a

shooting range or private recreational facility , and has never applie-d for a site development

activity permit for the 300 met~ rang¢ work or for any ofthe earth-disturbing work condUcted

on the Property. 

SITE DEVELOPMENTATTHE PROPERTY -

IIGHTLINING WATERCOURSEACROSS THERANGE

52. The Seabeck Highway has been in its present location for severa~ decades. The

Seabeck Highway is a county road served by storm water features including culverts and

roadside ditches. Two culverts under the Seabeck Highway were identified as particularly

relevant to the litigation. First, a 42-inch diameler culvert to the east ofthe Club t s gated

entrance onto the Seabeck Highway flows from south-to-north and onto the Property (" 42-inch

culvert"). Second. a 24-inch diameter culvert to the west ofthe Club's parking lot typically

flo\1t'S from north· to-south, away from the Property ("24-inch culvert"). Stonn and surface water

flo'\\'S through the 42-inch culvert during the rainy seasons. 

53. Prior to the late swnmer of2006, water discharged from the 42·jnch culvert

followed a channel leading away from the Seabeck Highway and into a stand oftrees sout:h of
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the rifle range. The channel reached the edge ofa cleared area to the south of the rifle range and

the drainage continued across the rifle range in a northerly direction. primarily in the open and

low areas ( or depressions) and through and between three and five eul verts ofnot greater than 20

feet in length. There was conflicting testimony about what the drainage did as it approached the

wetland areas to the north ofthe rifle range. The Club's wetland expert Jeremy Downs opined

that the water was absorbed into the gravelly soil present between the rifle range and the Vietland

areas to the north, while the County's wetland expert Bill Shiels opined that the water would be

ofsufficient quantity during times ofpeak rain fall that it would have to travel in a channel or

channels as it neared the wetlands. 

54 . In the late summer and early faU of2006, the Club replaced this \-witer course with

a pair of475-foot long 24-inchdiameter culverts. These " twin culverts" crossed the entire

developed area ofthe range, from their inlets in the stand oftrecsby the Seabeck Highway to

their outlets nOM of the developed areas of the range. To achieve this result, the Club used

heavy earth-moving equipment to remove existing culverts and 10 excavate a trench the entire

length of the new culverts, installed the culverts, covered up the trench with fill, then brought in

additional fill from elsewhere on the Property to raise the level ofthe formerly depressed areas in

the rifle range. Excavation and re-grading for this project required movement of far more than

150 cubic yards ofsoil. 

55. After the Club "undcrgrounded" the water courseinlo the 475-foot long culverts

but prior to February 2007, the Club extended the earthen benn along the north side of its rifle

range and over the top ofthe newly-huried culverts, nearly doubling the berm's length. 

Extending this berm involved excavating and re-grading soil far in excess of 15(} cubic yards. 
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56. KRRC never applied to the County for review or approval ofthe cross-range

culvert project, or the berm construction that followed. KRRC never developed engineering

plans for this project or undertook a study to determine whether the new culverts have capacity

to handle the water from the 42-inch culvert or to detennine whether the outlet ofthe culverts is

properly engineered to minimize impacts caused by the direct introduction of the culvert's storm

and surface water into a wetland system. KRRC offered evidence that during July 2011 it

consulted with agents of the state Depa.t1.ment ofEcology (DOE), the }\ nny Corps ofEr..gineers, 

the state Departrnent of Fish and Wildlife and the Suquamish Tribe with regard to its activities

proximate to wetlands, but the record contains no evidence that any of these agencies evaluated

subjects within the County's jurisdiction such ascnt:icaI areas inciuding wetland buffers. or

assessed the capacity of the cross-range culverts. 

57. Prior to the discovery site visits by County staff and agents in January 201 1, the

County was unaware of the cross-range culverts. 

WETLAND STUDY, DELI~' EATIONS A.l\t"D PROTECTED BUFFERS

58. The parties each commissioned preliminary delineations ofsuspected wetland and

stream features on the Property. Wetland delineations are ordinarily conducted prior to site

development activities which may affect a suspected wetland. and arc ordinarily submitted to the

regulating authorities (e.g. counties and DOE) for review and comment. In this instance. there

was no application for a pennit or authorization . 

59. The County's wetland consulting firm, Talasaea Consulting, and the Club's

consulting firm, Soundview Consultants, each studied wetlands to the north and west of

developed areas of the Property, as wen as the drainage crossing the runge originating from the

42·inch culvert, and suspected wetlands Ln the 300 meter range . For purposes ofthese findings, 
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the Court adopts the County's suggestion to 1imit its findings to areas of the Property about

which there are undisputedly wetlands. The Court makes no finding as to whether the County

has proven that wellands currently exist in the 300 meter range area and makes no finding as to

whether the County bas proven that the water course from the 42-inch culvert ever followed a

channel which is capable ofhosting salrnonid species, prior to entering the Property's wetlands. 

Therefore, the Court confines its remaining analysis of the Property's wetlands and streams and

their associated habitats and buffers, to the wetlands to the north and west of the developed

portions of the range (" wetlands"). 

60. The Property's wetlands are cOImected to and part ofa larger wetland system in

the DNR parcels to the north ofthe Property. Ecologically, this wetland system is ofhigh value

because it is part of the headwaters ofthe Wiidcat Creek / Chico Creek watershed, which

supports migrating salmon species. The wetlands on the Property are directly connected to a

tributary ofWildcat Creek, and are waters ofthe State ofWashington, both as a finding offact

and a conclusion of law. 

61. The Court heard testimony ofand received the reports and maps by the parties' 

respective wetland expert witnesses. The County's expert, Bm Shiels ofTalasaea Consultants, 

determined that the Property's wetlands constitute a single wetland denoted as Wetland A, and

concluded that this wetland is a "category I" wetland, for which the Kitsap COlli'1ty Code

provides a200-foot buffer area. The Club's expert, Jeremy Downs ofSoundview Consulting, 

detemtined lhat the wetlands on the Property constitute two separate wetlands denoted as

Wetlands A and B, and concluded that each wetland is a " category II" wetland, for which the

Kitsap County Code provides a 100-foot buffer area. Both experts determined that an additional

50 feet should be added to the buffer to reflect high intensity ofadjacent uses, j.e. the KRRC
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shooting ranges. Therefore, the County's expert and the Club's expert concluded that 250-foot

and ISO-foot buffers apply to the Property's wetlands, respectively, For purposes ofthese

fmdings of fact, the Court will accept the Soundview conclusion that there are two protected

wetlands on the Property (A and B) and that a ISO-foot buffer applies to those wetlands. For

purposes ofthese findings, the Court will further accept Soundview's delineation and mapping of

the \vetlands B which is nearest the active shooting portions of the Property. 

62. To install its cross-range culverts in 2006, the Club excavated and re-graded fin in

the wetland buffer within 150 feet ofWetland B. This project involved excavation and grading

far in excess of150 cubic yards ofmaterial. 

63. The cross~rangeculverts now discharge storm water and surface water directly

into Wetland a, replacing the formersyslern which ordinarily absorbed storm water and surface

water into the soil and more gradually released it into (he wetlands on the Property. 

64. To construct the benn that~..arts at the northeastern corner of Bay 3 and travels

east along the edge ofBay 4, then travels northeast along the storage I well house area, and then

travels north along the edge ofBay 5, the Club placed fill in the wetland buffer within 150 feet of

Wetland B. This project atso involved excavation and grading in excess of 150 cubic yards of

material. 

65. At least five locations at the property have slopes higher than five feet in height

with a slope ratio ofgreater than three to one: ( l) a cut slope at the end ofthe rifle range; ( 2) 

bcnns at Bays 4 and 5 and the benn between these bays; ( 3) cut slope at Bay 6; (4) cut slope at

Bay 7; and ( 5) the extension ofthe rifle range berm. Each ofthese earth-moving projects took

place after 2005. and the Club did not apply for pennits or authorizations from Kitsap County. 
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66. Prior to this litigation, KRRC never obtained a wetland delincation for the

Property or otherwise determined potential wetland impacts for any site development projects

proposed for the Property. 

RANGE SAFETY

67. The parties presented several C"A--perts who opined on issues of range safety. The

Property is a " blue sky" range, v.ith no overhead baffles to stop the flight ofaccidentally . or

negligently discharged bullets. The Court accepts as persuasive the SDZ diagl'affis developed by

Gary Koon in conjunction with the Joint Base Lewis-McChordrange safety staff, as

representative offireanns used at the range and vulnerabilities ofthe ncighbo.ring residential

properties. TheCourt considered the allegations ofbuUet impacts to nearby residential

developments, some ofwhich could be forensically investigated, and several ofwhich are within

five degrees ofthe center line ofthe KRRC Rifle Line. 

68. The County produced evidence that bullets left the range based on bullets lodged

in trees above benns. The Court considered tbeexpertopinions ofRoy Ruel, Gary KOorI~ and

Kathy Geil and finds that more likely than not, bullets escaped from the Property's shooting

areas and that more likely than not,. bullets will escape the Property's shooting areas and will

possib1y strike persons or damage private property in the future. 

69. The Court finds that KRRC's range facilities are inadequate to contain bullets to

the Property. notwithstanding existing safety protocols and enforcement. 

ACfION OR PRACTICAL SHOOTING

70. The Property is frequently used for regularly scheduled practical shooting

practices and competitions, Vri1ich use the shooting bays for rapid-fire shooting in multiple

directions. Loud rapid-fire shooting often begins as early as 7 a.m. and can last as late as 10 p.m. 
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COMMERC1AL AND I\HLlTARY llSES OF THE PROPERTY

71. KRRC and the military shared use of the adjacent federal Camp Wesley-Harris

propeny's shooting range facilities until sometime shortiy after World War £I. 

72. During the early 1990'5, U.S. Naval personnel are said to have conducted firearm

qualification exercises at the Property on at least one occasion. 

73. Sharon Carter is the ovmer ofa sole proprietorship established as a business in

Washington in the late 1980's. In appiOximate1y 2002, this sole proprietorship registered a new

trade name, the "National Firearms Institute" (" Nfl") and registered the NFl at the Property's

address of4900 Seabeck Highway NW., Bremerton, \VA. Since 2002, the NFl provided a

va.riety of firearms and self-defense courses, mostly taught at the Property by 1kCarter ~ s

husband, Marcus Carter. The NFl kept its own books and had itsown checking accou~ apart

from the Club. Mr. Carter is the long-time Executive Officer ofKRRC. and NFr's other primary

instructor is Travis Foreman, who is KRRC's Vice-President and the Carters' sen-in-Iaw. 

74. In approximately 2003, afor-profit business called Surgical Shooters, [nc .. 

5S1"), began conducting official small anns training exercises at the Property's pistol range for

active duty members of the United States Navy, primarily service members affiliated \vith the

submarines based at the Bangor submarine base. For approximately one year, SSI conducted this

training at the Property on a regular basis. SST held a contract ~ith the Navy to provide this

training, and SSI had an oral arrangement ~ith Nfl. On a per-day basis, SST paid NFl a fee for

the use ofllie Property, one-halfofwruch would then be remitted to the Club itself. Nfl

coordinated the SST visits to the Property and made sure that a KRRC Range Safety Officer was

present during each SST training session at the Property. 
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75. In approximately 2004, SSI ceased providing training at the Property and ~ vas

replaced by a different business, Firearms Academy ofHawaii, Inc. (" FAH"). From

approximately 2004 until Spring 20 ro,FAH regularly provided small anns training at the

Property to active duty U.S. Navy personnel, under an oral arrangement with Nfl. Again. on a

per·day basis, FAR paidNFi a fee for the use ofthe Property, one-halfofwhich would then be

remitted to the Club itself. NFl coordinated the FAH visits to the Property and made sure that a

KRRC Range Safety Offtcer was present during each FAH training session at the Property. FAH

training at the Property consisted ofsmall weapons training ofapproximately 20 service

members at a time. EachFAH training course took place over three consecutive weekdays at the

Property's pistol range, as often as three weeks per month. At the conclusion ofthis

arrangement, FAH paid$SOO to NFIfor each day ofKRRC range use, halfofwrnch the NFl

remitted to the KRRC. 

76. The: SSI and FAH training took place on the Property's pistol range. During

FAH'stenure at the Property, U.S. Navy personnel inspected the pistol range and detennined

that it was acceptable for purposes ofthe training. 

77. Prior to the SSI and FAH training, there is no evidence of for-profit ftrearm

training at the Property, and these businesses did not apply for approvals or pennits with Kitsap

County to authorize their commercial use of the Property. 

78. In November 2009, U.S. Navy active duty personnel were present on the property

on at least one occasion for firearn1S exercises not sponsored or hosted by the FAH. On one such

occasion, a military "'Humvee" vehicle was parked in the rifle range next to the rifle range's

shelter. A fully automatic, belt-fed rifle (machine gun) was mounted on top ofthis Hurnvee. and

the machine gun was fired in small bursts, down range. 
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79. Official U.S. Navy training at the Property ceased in the Spring of2010, 

NOISEGENERATED FROM THE PROPERTY AND HOURS OF OPERATION

80. The Club allows shooting between 1 a.m. and 10 p.m., seven days a week. 

Shooting sounds from the Property are commonly heard as early as 1 a.m. and as late as 10 p.m. 

1n the early t990's, shooting sounds from the range were typically audible for short times on

weekends, or early in the morning during hunter sight-in season ( September). Hours ofactive

shooting were considerably fewer. 

81. Shooting sounds from the Property have changed from occasional and

background in nature, to clearly audible in the down range neighborhoods. andfrequently loud, 

disruptive, pervasive,and long in duration. Rapid fire shooting sounds from the Property have

become common, and the rapid-firing often goes on for hours at atime. 

82. Use offully automatic weapons at KRRC now occu:rs with some regularity. 

83. Rapid-fired shooting. use ofautomatic weapons, and use ofcannons at the

Property occurred infrequently in the early 1990's. 

84. The testimony ofCounty witnesses who are current orformet neighbors and

down range residents is representative ofthe experience ofa significant number ofhome owners

within two mi les ofthe Property. The noise conditions described by these witnesses interfere

with the comfort and repose ofresidents and their use and enjoyment oftheir real properties. 

The interference is common. at unacceptable hours. is disruptive of activities indoors and

outdoors. Usc offully automatic weapons, and constant firing ofsemi-automatic weapons led

several witnesses to describe their everyday lives as being exposed to the " sounds ofwar" and

the Court accepts this description as persuasive. 
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85. Expanded hours, commercial use of the club, allowing use ofexplosive devices

including Tannerite), higher caliber weaponry and practical shooting competitions affect the

neighborhood and surrounding environment by an increase in the noise level emanating from the

Club in the past five to six years. 

EXPLOSIVES AND EXPLODING TARGETS

86. The Club allows use ofexploding targets, including Tannerite targets, as \ Nell as

cann<lnS, which cause loud " booming" sounds in residential neighborhoods within two miles of

the Property. and cause houses to shake. 

87. Use ofcannons or explosives was not common at the Club in approximately 1993, 

AMENDMENT OF KITSAP COUNTY CODE CHAPTER 17.460

88. On May 23. 2011, the Kitsap County Board ofCounty Commissioners adopted

ordinance 470-2011 in a regularly scheduled tneeting ofthis Board, amending the Kitsap County

Zoning Ordinance's treatment ofnonconforming land uses at Chapter 17.460. 

89 . Notice ofthe May 23, 2011 meetingwas published in the Kitsap Sun. which is the

publication used in Kitsap County for public notices .ofBoce meeting agenda items. 

90. There is no evidence in the record supporting the contention that this amendment

was developed to target KRRC or any ofthe County's gun ranges. 

BASED UPON the foregoing FINDINGS OF FACT, the Court hereby makes the following

II. CONCLUSIO~S OF LAW

1. This Court has subject matter jurisdiction over the real property. the named

Defendant, and the Parties' claims and counterclaims in this action, and venue is proper. 
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2. The Kitsap County Department of Community Development is the agency

charged with regulating land use, zoning, building and site development in unincorporated

Kitsap COWlty and enforcing the Kitsap County Code. 

3. The conditions of (1) ongoing noise caused by shooting activities, and ( 2) use of

explosives at the Property. and (3) the Property's ongoing operation without adequate physical

facilities to confmebullets to the Property each constitute a public nuisance. 

4. Defendant Kitsap Rifle and Revolver Club is the ov.'l1er and occupant of the real

property. and these orders shall also bind successor owners or occupants ofthe Property, ifany. 

5. Non-conforming uses are uniiormly disfavored, as they limit the effectiveness of

land use controls, imperil the success ofcomrnunity plans, and injure property values. Rhod-A-

Zalea v. Snohomish County, l36 Wn.2d 1,8 (998). 

ld

Although found to be detrimental to important public interests, non-conforming uses are

allowed to continue based on the belief that it would be unfair and perhaps

unconstitutional to require an immediate cessation ofa nonconforming use. [ cite

om/fled}. A protected nonconforming status generally grants the right to continue the

existing use but will not grant the right *· 1028 to significantly -change, alter, extend, or

enlarge the existing use. 

6. KRRC enjoyed a legal protected nonconfonning status for historic use of the

existing eight acre range. 

7. KRRC was not granted the right to significantly change, alter, extend or enlarge

the existing use, by virtue of the 2009 deed from Kitsap County . 

8. The actions by KRRC of: 

1) expanded hours; 

2) commercial, for-profit use ( induding military training); 
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3) increasing the noise levels by aUov.ing explosive devises, 

higher caliber weaponry greater than 30 caliber and practical

shooting

significantly changed, altered, extended and enlarged the existing use. 

9. Such actions noted above under Conclusion ofLaw #8 were "expansion" 0 f use

and were not " intensification" as argued by KRRC. 

10. Intensification was clarified by the Washington Supreme Court in Keller v. City

of Bellingham, 92 \ Vn.2d 726. 731,600 P.2d 1276 (1979). The Court stated that intensification

is permissible " ... where the nature and character ofthe use is unchanged and substantial ly the

same facilities are used." rd. As noted above .• the nature ofthe use ofthe property by KRRC

changed, expanded and intensified from 1993 through 2009. 

11. Defendant has engaged in and continues to engage in creating andlor maintaining

a public nuisance by the activities described herein. The activities are described by statute and

code to be public nuisances. These acts constitute pubiic nuisances as defined by both RCW

7.48.120 and KCC 17.530.030 and 17.110.515. The activities described above annoy, injure, 

and/or endanger the safety, health, comfort, or repose ofothers. Furthermore, K.itsap Co unty

Code authorizes this action " for a mandatory injunction to abate the nuisance in accordance with

the law" for any use. building or structure in violation ofKitsap County Code Title 17 ( land use). 

KCC 17.530.030. Kitsap County Code provides that " in all zones ... no use shall produce noise. 

smoke, dirt, dust, odor, vibration, heat, glare, toxic gas or radiation which is materially

deleterious to surrounding people, properties or uses." KCC 17,455.110. 

12. No lapse oftime can legalize a public nuisance. RCW 7.48.190. 

13. The continued existence of public nuisance conditions on the subject Property has

caused and continues to cause the Cowuy and the public actual and substantial harm. 
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14 . Kitsap County has clear legal aIld equitable authority to protect the health. safety, 

and welfare of the public against public nuisances. 

15. Article XI, Section 11 ofthe Washington State Constitution authorizes counties to

make and enforce " local police, sanitary and ot.~er regulations. It

16. RCW 36.32.120 (10) authorizes Kitsap County to declare and abate nuisances as

follows: 

The legislative authorities ofthe several counties shall: .... ( to) Have power to

declare by ordinance what shall be deemed a nuisance within the county. 

including but 1101 limited to " litter" and " potentially dangerous litter" as defined in

RCW 70.93.030; to prevent, remove. and abate a nuisance at the expense of the

parties creating, causing. Or committing the nuisance; and to levy a special

assessment on the land or premises on which the nuisance is situated to defray the

cost,or to reimburse the countyfo( the cost ofabating it. This assessment shall

constitute a lien against the propertywbicb shall be ofequal rank with state, 

county, and municipal taxes. 

17. The state statutes dealing with nuisances are found generally at Chapter 7 __ 48

RCW, Injunctive relief is authorized by RCW 7.48.020. RCW 7.48.200 provides that '' tile

remedies against a public nuisance are: Indictment or information, !l civil action, or abatement." 

RCW 7.48.220 provides "a public nuisance may be abated by any public body or officer

authorized thereto by law ." RCW 7.48.250; 260 and 280 provide for a warram ofabatelTlent and

allow for judgment for abatement costs at the expense ofthe Defendant. 

18. Kitsap County has no plain, adequate. or speedy remedy at law to cure this

nuisance. and the neighbors and public-at-Iarge will suffer substantial and irreparable harm

unless the nuisance conditions are abated and all necessary pennits are obtained in order for the

Defendant's shooting operations to continue or to resume after imposition of an injunction. 

19. The Property and the activities described on the Property herein constitute a

public nuisance per sc, because the Defendant engaged in new or changed uses, none of "",:hich
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are authorized pursua.'1t to Kitsap County Code Chapter 17.381 or authorized without issuance of

a conditional use permit. 

20. The Property and the above-described activities on the Property constitute a

statutory public nuisance. The Property has become and remains a place violating the comfort, 

repose, health and safety of the entire community or neighborhood, contrary to RCW 7.48.010, 

7.48.120, 7.48.130, and 7.48.140 (1) and ( 2), and, therefore. is a statutory public nuisance. 

Defendant has engaged in and continues to engage in public nuisance violations by the acthities

described herein. The activities are described by statute and code to be pubUc nuisances as

defined by both RCW 7.48.i20 The activities described above annoy, injure, and/or endanger

the safety, health, comfort. or repose ofothers. 

21. TIle failure ofthe Dcfl..'TIdant to piace reasonable restrictions on the hours of

operation, caliber ofweapons allowed to be used, the use ofexploding targets and cannons, the

hours and frt!quency with which " practical shooting" practices and competitions are held and the

use of nutomatic weapons, as well as the failure of the Defendant to develop its range with

engineering and physical features to prevent escape ofbullets from the Property's shooting areas

despite the Property's proximity to numerous residential properties and civilian populations and

the ongoing risk ofbullets escaping the Property to injure persons and property, is each an

Imlav.ful and abatable common law nuisance. 

22. To invoke the Unifonn Declaratory Judgments Act, chapter 7.24 RCW, a plaintiff

must establish: "( 1) ... an actual, present and existing dispute, or the mature seeds ofone, as

distinguished from a possible, dormant., hypothetical, speculative, or moot disagreement .. (2) 

between parties having genuine and opposing interests, (3) which involves interests that must be

direct and substantial, rather than potential. theoretical, abstract or academic, and (4) a judicial
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detennination ofwhich v.ill be final and conclusive. Coppernoll v. Reed, 155 Wn.2d 290, 300, 

119 P.3d 318 (2005); citing To-Ro Trade Shows v. Collins, 144 Wn.2d 403, 411, 27 P.3d 1149

2001), and Diversified Indus. Dev. Corp. v. Ripley, 82 Wn.2d gIl, 815, 514 P.2d 137 (1973). 

23. A.s applied to the relief sought by the County in this action, an actual. present, and

existing dispute is presented for detennination by the Court, based upon the County's ctairo that

any non-conforming land use status for use ofthe Property as a shooting range has been voided

by the substantial changes in use ofthe Property a...'1d unpennitted development of facilities

thereupon .. 

24. The subject property is zoned "rural wooded'\ established in KCC Chapter

17.301. KCC 17.301.010 provides in part thatthis zoning designation is intended to encourage

the preservation offorest uses, retain an area's rural character and conserve the natural resources

while providing for some rural residential use, and to discourage activities and facilities that can

be considered detrimental to the maintenance oftimber production. With this staled purpose. the

zoning tables arc applied to determine ifany uses made ofthe property are allowed. 

25. KCC Chapter 17.381 govemsallowed land uses, and KCC 17.381.010 identifies

categories of uses: A given land use is either Permitted. Pennitted upon granting ofan

administrative conditional use permit. Pennitted upon granting ofa hearing examiner conditional

use pennit, or Prohibited. Where a specific use is not called out in the applicable zoning table, 

the general rule is that the use is disallowed. KCC 17.381.030. The zoning table for the rural

wooded wne, found at KCC 17.381.040(Table E), provides and the Court makes conclusions as

the follo\\1ng uses: 

a. Commercial/Business Uses - With exceptions not relevant here, all com.merciaJ

uses are prohibited in rural wooded zone. None ofthe activities occurring al the subject prop.."rty
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appear to be listed as commerciallbusiness uses identified in the table. The Court concludes that

the Property has been used for commercial and/or business uses for-profit entities including the

National Firearms Institute, Surgical Shooters Inc. and the Firearms Academy of Hawaii. starting

in approximately 2002. Furthermore, " training~' generally or "tactical weapons training" 

specifically are uses not listed in the zoningtable for the rural wooded zone. 

b. Recreational ( Cultural Uses - the Club is best described as a private recreational

facility, which is a use listed in this section ofKCC 17.381.040 (Table E) for rural wooded . 

KCC 17.110.647 defines "recreational facility" as " a place designed and equipped for the

conduct ofsports and leisure·time activities, Examples include athletic fields, batting cages, 

amusement parks. picnic areas, campgrounds, swimming pools, driving ranges, skating rinks and

similar uses. Public recreational facilities are those owned by a governmenl entity." No other

uses identified in the recreational/cultural uses section ofthe rural wooded zoning table are

comparable. 

The Court concludes that a private recreational facility docs not include uses by a

shooting range tobost official training oflaw enforcement officers or military pers<lnnei. and

that these uses are new or changed usesoftbe Property. The Court concludes that aprivate

recreational facility use does not encompass the use ofautomatic weapons, use of rifles 0 f

calibers greater than common hunting rifles, or ofprofessional level competitions. 

26. The Court finds that the land uses identified here, other than use as a private

recreational facility. are expansions ofor changes to the nonconfonning use at the Property as a

shooting range under KCC Chapter 17.460 and Washington's common law regarding

nonconfonning land use. By operation of law, the nonconforming use ofthe Property is

terminated. 
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27. The Club's unpermitted site development activities at the 300 meter range ( 2005) 

constituted an expansion of its use ofthe property in violation ofKCC 17.455.060 because the

use ofthe Property as aprivate recreational facility in the rural wooded zone requires a

conditional use pennit per KCC Chapter 17.381. Furthermore, the Club's failure to obtain site

development activity permitting for grading and excavating each in excess of 1SO cubic yards of

soil as required under Kilsap County Code Chapter 12.10 constituted an illegal use of the land. 

This illegal use tenninates the nonconfonning use of the Properly as a shooting range . 

28. 1be Club's unpermitted installation in 2006 ofthe twin 24·inch culverts ¥. IIDch

cross the range and empty into the wetland constituted an expansion and change of its use of the

Property, and the Club's failure to obtain SDAP pennitting for its excavation, grading and filling

work in excess of 150 cubic yards ofsoil as req\lircd under Kitsap County Code Chapter 12.10

constituted an illegal use ofthe land. This illegal use tenninates the nonconfonning use of the

Property as a shooting range. 

29. The Club's earth moving activities within the l50~foot buffer for Wetland B

viola1ed KCC 19.200.215.A.l, which requires a wetland del.ineation report, a wetland mitigation

report and erosion a.nd sedimentation control measures andlor a Title 12 site development

ac+Jvity pennit for any new development The Court concludes that these illegal uses terminate

the nonconforming use of the Property as a shooting range. 

30. The Club's unpermitted construction ofearthen benns starting at Bay 4 and

proceeding to t..'1e north adjacent to the wetland, constituted an expansion und change of its use of

the Property, and the Club's failure to obtain SDAP pennitting for excavation, grading and

filling \",ork in excess of 150 cubic yards ofsoil and for its construction ofberms with s1 opes

greater than five feet in height with a steepness ratio ofgreater than three to one ( KCC
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12.10.030(4)) as required under Kit sap County Code Chapter 12.10 constituted an illegal usc of

the land. This illegal use terminates the nonconf{) nning use ofthe Property as a shooting range. 

31. The Club's unpennitted cutting into the hillsides at Bays 6 and 7and at the end of

the rifle range, excavating in excess of 1S0 cubic yards ofsoil at each location and creating cut

slopes far greater than five feel in height with a steepness ratio ofgreater than three to one as

required under Kitsap County Code Chapter 12.10 constituted an illegal use ofthe land. This

iilegal use tenninates the nonconfomling usc of the Property as a shooting range. The Court

further concludes, based on the timing ofmaintenance work at each cut slope location post-

dating the June 2009 deeding ofthe Property from the County to the CLub, that SDAP permitting

was required for work conducted after June 2009. These illegal uses of the land terminate the

nonconforming use ofthe Property as a shooting range. 

32. The nuisance conditions at the range further constitute illegal uses of the land. 

which terminate the nonconfonning use ofthe Property as a shooting range. The Club's

expansion ofdays and hours in which shooting, generally, and rapid-fire shooting in particular, 

takes place on a routine basis, and the advent of regularly scheduled practical shooting practices

and competitions constitute a change in use that defies and exceeds the case law's definition or

understanding of'~intensification'" in the area ofnonconforming use. These changes act to

tenninale the nonconforming use ofthe Property as a shooting range. 

33. The Club's conversion from a small-scale lightly used target shooting range in

1993 to a heavily used range with an enlarged rifle range and a II-bay cenler for local and

regional practical shooting competitions further constitutes a dramatic change in intensity of use

and of sound created thereby), thereby terminating the nonconfonning use of the Property as a

shooting range. 
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34. By operation ofKCC Chapter 17.381, the KRRC or its successor owner or

occupier of the Property must obtain a conditional usc pennit before resuming any usc of the

Property as a shooting range or private recreational facility. 

35. KRRC has not proven that Ordinance 470-2011, amending KCC 17.460, is

unconstitutional or suffered from any defect in service or notice. This Ordinance did not amend

or alter the effect ofKCC 17.455 .060 ( existing uses) which remains in full force and effect. 

KCC 17.455.060 provides that uses existing as oflne adoption ofTille i 7 (Zoning) may be

continued. but also prohibits their enlargement or expansion, unless approved by the hearing

examiner pursuant to the Administrative Conditional Use Pennit procedure ofTitle 17.420. 

Washington case law, as in Rhod-A-Zalea & 35th. Inc. v. Snohomish CQuntv, 136 Wn.2d 1, 7, 

959 P.2d 1024 (1998), also holds that uses that lawfully existed before the enactment of zoning

ordinances may continue, but the existing usc may not be significantly changed, altered, 

c>.1ended, or enlarged. 

36. lbe 2009 Bargain and Sale Deed cannot be read as more thana contract

1rdIlsferring the Property from the County to the KRRC, with restrictive covenants binding only

upon the Grantee KRRC. Paragraph 3 stands as an acknowledgement ofeight geographic acres

ofland that were used for shooting range purposes. The language in the 2009 Bargain and Sale

Deed does not prohibit Kitsap County from enforcing its ordil'...ar1ccs or otherwise acting pursuant

to the police pOwers and other authorities granted to it in Washington's Constitution and in the

Revised Code ofWashington. 

37. TI1e Court furthermore concludes that the Washington Open Public Meetings Act, 

chapter 42.30 RCW, limits the effect ofthe enacting resolution and accompanying proceedings

to the property transfer itself. Absent specific agreement voted upon by the governing body
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during a public meeting, the 2009 Deed cannot be interpreted as a settlement ofpolenlia1

disputes between the parties_ 

BASED UPON THE FOREGOING FINDINGS OF FACT and CONCLUSIONS OF

LAWthe Court hereby enters the following ORDERS: 

ill. ORDERS

IT HEREBY ORDERED, ADJUDGED ANTI DECREED that Plaintiff Kitsap County's

requests for affirmative reiief shaH be granted as foHows: 

DECLARATORY JUDGMENT

1. Kitsap County's Motion pursuant to chapter 7.24 RCW for judgment declaring

thatthe activities and expansion of uses at the Property has tenninated the legal nonconforming

use status ofthe Properryas a shooting range by operation ofKCC Chapter 17.460 and by

operation ofWashington common law regarding nonconforming uses, is hereby GRANTED. 

2. The Property may not be used as a shooting range until such time as a County

conditional use permit is issued to authorize resLIIIlptionofuse ofthe Property as a private

recreational facility or other recognized use pursuant to KCC Chapter 17.381 . 

JUDG!\'lENT

3. Defendant is .in violation of Chapter 7.48 RCW and Chapter 17.530 Kitsap

County Code; 

4. The conditions on the Property and the violations committed by the Defendant

constitute stalutory and common law public nui5ances~ and

s. Representatives of the Kitsap County Department ofCommunity Development

are hereby authorized to inspect and continue monitoring the Property before, during and after

any abatement action has commenced: and
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INJUNCTION {EFFECfIVE IMMEDIATELY UNLESS NOTED TO CONTRARY} 

6. A permanent, mandatory and prohibitive injunction is hereby issued enjoining use

ofthe Property as a shooting range until violations ofTitle 17 Kitsap County Code are resolved

by application for and issuance ofa conditional use pennit for use ofthe Property as a private

recreational facility or other use authorized under KCC Chapter 17.381. The Cmmty may

condition issuance of tlus permit upon successful application for all after-the-fact permits

required pursuant to Kitsap County Code Titles 12 and 19. 

7. A pennanent, mandatory and prohibitive injunction is hereby issued fur .... her

enjoining the following t1sesofthe Property, which shall be effective immediately: 

a. Use oHully automatic fireanns, including but not limited to machine

guns; 

b. Use of rifles ofgreater than nominal .30 caliber; 

c. Use ofexploding targets and cannons; and

d, Use ofth.e Property as an outdoor shooting range before the hour of9 a.m. 

in the morning or after the hour .of 7 p.m. in the evening. 

WARRANT OF A.BATEMENT

8. The Court hereby authorizes issua.'1ce ofa WARRANT OF ABATEMENT, 

pursuant to RCW 7.48.260, the detail of w'hich shall be determined by the Court at a later hearing

before the undersigned. 

9. The costs ofabatement shan abide further order of the Court. 

10. This Court retains jurisdiction to enforce this order by allla\ .. ful means including

imposition ofcontempt sanctions and fines. 
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the death of any person or the physical damage to any property, resulting from any
act, activity, omission, condition or other matter related to or occurring cn or about

the property, regardless ot cause, unless due solely to the g.ross negligence of any of

the indemnified parties; ( 2) the violation or alleged violation of, or other Jailure. or
aLtegedfailure to comp{ y with, any state, federal, or local law. regU~ltlonor

f. eqUi.remen. t,. Including, W. i.thout limitatl.'riO, Com. pr.ehenSive EnViro. nmental . .... . nse, 
Compensation and LiabiUty Act (CEReLA), 42 USC Sec. 9601, et seq. and Mode . xics
Control Act (MTCA), RCW 70.105 D, by any indemnified person oren .... ay

effecting, involving, or relating to the property; ( 3) the presence or ea -& I, 
from, or about the property, at any time, past or present, of any e now Or
hereafter defined, listed, or otherwise classffledpursuant to a;.;j. edera, tat ,:....or
local law regulation, or ii:quirement as hazardous, toxic, poltu' tlo~ or herw-ise

contamin. atingto t.he ai.r,. w. ater, or so. il, or anyw. ay harmfUl.~·a.... "ea .. tet ~ n( tO hl.Jrnan
health or the environment. ~ 

2. Grantee shalt maintain c.ommercial ~~ lia i.l~ ranee coverage

fO. r bOdily. i~jUry, pe. rsonalinJU. ry and pro.perty dl,n<a.ge .. ' SUb~t"tcra . timit of not tess
than $ 1 mlllfon dollars per occurrence. The g~neraL agg~e~ate tlmltshatlapply

separatety to this covenant and be no less than $f'mmion. e grantee will provide
commercial general tiabllitycoverage that doeS"-nM--exC ( Ie any activity to be

performed in futfutment of Grantee's ~ jties as a oUng range. Specializ.ed
forms specific to the industry of the Gr~~ witt ~. deemed equivalent,provided

coverage is no more restricttve that w.ou.t. d ~ ded under a standard commercial

generalliabil1ty policy, including cont~~Pil~ coverage. 

3. Grantee shall con~ its(t~,;e~ jog range facilities on the property

consisten.t with its .historica.l .use'~ p . '. e.lYeight . (8) acres of act. ive shooting
ranges with the balance. of th~ .. •. ng as safety and noise buffer zones; 
provided that Grantee. mayup,-adeo' rove theproperty andlor facHitles within

the historical approid. mate!~, eigh( ( acres in a manner consistent with

modernizing'; . the .; t(i~~ ... bos~iS.tt~n. W .. ith. ma. nageme .. nt pract.lces. fOf .• · a .m .. o .. dem
shooting range." e~' ~~ilities may include, but not be limited to: ··( a) 

COl1. st.ru(:.tion of .lYDe.. . en.~~.' ding .. or buHdings .f. or rang .. e office, Sh.OP, war. ehou. se, 
storager caretake~ au' 5, "iddoor shooting facilities, and/or classrooms; ( bJ
enlargement of p)r;lslRg . f9; (c) sanitary bathroom facilities; ( d) re·ortentat. f on
of the direction ori~' ual shooting bays or rangesj ( e) increasing distances for the

nne shooting.,e· . Nt)~ter system improvements including wells, pump house, 

water distr[b(jr n an~ :rterstorage; (9). n.olse abatem.ent .and .. PUbliC safety .additio. ns. 
Also, Grant~ . ay a~, apply to Kitsap County for expansion beyond the histOrical

eight ~ r~~ 'supporting" facilities for the shooting ranges or additional

recre .. a~¥ri~"r-,shootfng faCiUties,. pr.o. vided that said expa.ns. io.n is ... consistent W"lth (~~~

l.~ .. ~slfety. ~ con. forms .. Wl .. 'th the. terms and cond ... 1.tiOnS c.ontai.ned in p.a.ragraP.hs 4, '"§,,,,, 
aM 8 of this Bargain and Sale Oeedaod the rules and regulat10ns of Kftsap

C~ey. fo veloprnent of private land. It is the intent of the parties that the
3ctivi' ti~ of Grantee shaUconform to th.e rules and regulations of the Firearms Range
ACC~OU. t,Jadmfnistered by the State Recreation and Conservation Office, This account "'.... / ", '-... ~~ 
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is established by the legislature upon the following finding: " Firearms are coUected, 
used for hunting; recreatIonal shooting, and self-defense, and firearm owners as welt
as bow users need safe, accessible areas ·in which to shoot their equipment. Approved

shooting ranges provide that opportunity, while at the same time, promote public

safety •• loterest In all shooting sports has Increased while safe locatfons to s.~ ~. ave

been tost to the pressures of urban growth." ( Wash. Laws 1990 ch. 195 Sectl~\~ 

4. Grantee's activities shall also conform to the FirearmS~~~ry
Range ( fARR) Program as found in Chapter 79A.25 RCW. The prip1~ls or-tJ:i~ 
program are to assist with acquisition, development, and renov~tiqn ofl'\~arm ~ 
archery range faCl.·lities to pr.ovide for Increased ge.neral publiC" ac' s,~~~~s.. TK~s
includes access by a) law enforcement personnel; b) membe~. ~~eral publlC

with concealed pistol or hunting licenses; and c) those enrat~. . .;. e· -.( ff hunter
safety education classes. Access by the puNic to Grantee'~ ~ rope~ haU . offeu~d
at reasonable prices and on anond;scriminatory b~ \ ",~_:_/, . 

5. Grantee agrees to operate the sho~t(ng range ' ilf.~~es in a safe and
p.rudent manner and conform its activities to ~ccepted )it:idustry standards and

practices. ~ 

land. 6. Mineral Reservations, hetd'~ e State of Washington, that run with tile --~.. ..' .,. 

7. Existing Habitat ~,~ servrfi~~)' as detailed below: 

The sfte has been ptlbticly idel1tlt~'fOri q'~~ jyation provisions applying to, but not

limited to: murrelet habitat; Sp' O~~ t sites; wolves; grizzly bears; nests, 
communal roosts, or feedin~~e. . ' ons of bald eagles; peregrine falcon nests; 

CoLumbian whtte~tailed dff. At~fl . Canada geese; and Oregon slIverspot

butterflies. The ex~.~g H~~~ at C,*~ rvation Plan is to remain in effect, regardless

of parcet segregatirlV~p~1potential sale or land transfer. 

8. Ri~~~~e~t Zones J as detailed below: 

80dies of water,. ~~d. tng m&not limited to those streams, rivers and lakes and other

lakes and we~laftds"h' he~een identified a.'1dlor may be located on the Premises. All

activities S' .n ''t,Q'');" R~! ian Management Zone, as defined in the existing and
publicly-fil d' Habital 'tons.ervation Plan ( Hep) and including that portion of the inner

riparian,~co te!!! Ji~ween the aquatic zone and the. direct influence zone ( uplands) 

and inC}.udtrli.. the..Qtrter wind buffer, must comply with and remain in compliance with

the, cJJrrent~P-! ro(; edures. Activities In a Riparian Management Zone, lnclud1ngbl..lt

Q9t" U~d to'Vtutting or . removing any tree and/or timber ( indudlng hardwood, '

Q')~ h" antabl"and unmerchantable timber, downed timber, Windthrow and snags), 
ai1d rnad~fench and/or trail us-e, and/or maintenance, may be restricted or not
per~t~d during specific times. AU activities must provide for no overall net toss of

r~;JY occurring wetland function, These protectiv~ measures are to run with the
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EXHIBIT A

Legal Description of Premises fr Reservations

Part of the Southwest quarter of the Southeast quarter and part of the ~' ll,theast
quarter of the Southwest quarter of sec.tion 36 t Township 25 North, R~ge \ ~ est~ 
W.M" lying northerly of the North lines of an easement for right of ~~ I-Qad
granted to Kltsap County on December 7,1929, under Application N~~ o' a. d
being as shown on the regulation plat t .. h·ereof on me in the office offr.:::~;rhQ1.iissssiioortej_ ~ 

of Public Lands at Olympia, Washington, the above described lan~ I\aving r1 an~a!.. ot
72.41 acres, more or less. ~'--) 

RESERVATIONS/SUBJECT TO: (( . \' J "') 
7 \ .. ".... ) I

Easement 1150-CR1320: Road granted to KitsilJy'tOunty ~. f07! 1927 for an
indefinite term. . ( i (\ 
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Appendix 2

KCC 17.460, " Nonconforming Uses and

Structures" 
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Chapter 17.460

NONCONFORMING USES, STRUCTuRES AND USE OF STRUCTURES

Sections : 

17460.010 Purpose. 

17.460.015 Extensions. 

17460.020 Nonconforming uses of land . 

17.460.030 Application for change of nonconforming uses of land. 

17.460.040 Nonconforming structures. 

17.460 .050 Nonconforming uses ofstructures. 

17.460;010 Purpose. 

Within the zoning districts estabfished by this title or any amendment later adopted, there

may exist uses of land and/or structures that were lawful before the effective date ofthe

applicable regulations: but which would be restricted, regulated or prohibited under the

terms of this tille or future amendment. Except as specifically allowed by this chapter, this

chapter is intended to permit these nonconformities to continue untii they are removed or

disconiinued. 

Ord. 470-2011 § 3 (part), 2011: Ord. 281 ( 2002) § 11,2002: Ord. 216 (1998}-§ 4 ( part), 

1998) 

11,460.015 Extensions. 

As to time frames noted in this chapter, the directormay extend time frames on a case-by

case basis where such lime frames cannot be met. If the director extends the schedule

andlor imposes deadlines other than are set forth in this cha.pter, he -must make the

following findings: (A) the reason for the required change is due to circumstances beyond

the control of the applicant; (8) the change is the minimum necessary required to ' meet

the conditions of this chapter; ~nd ( e) the change in time does not exceed. the orig inal

time frame or deadline by more than twelve months. The decision of the director shall be

considered a Type II decision and may be appealed to the hearing examiner. 

Ord. 470-2011 § 3 (part), 2011) 

17.460 .020 Nonconforming uses of land .. 

Where a lawful use of land exists that is not allowed under current regu lations, but was

allowed when the use was initially established, that use may be continued so Ion9 as it

remains otherwise lawful, and shall be deemed a nonconforming use. 

A. Unless specifically stated else.w.hef.e in this title, if a nonconforming use not j Iwolving

a structure has been changed to a conforming use, or if the noncDnforming use ceases

for a period of twenty-four months or more, said use shall be considered abandoned, and

said premises shan thereafter be used only for uses permitted under the provisio.ns in the

zone in which it is located. 
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8. A nonconforming use not involving astructure, or one involving a structure (other

than a sign) having an assessed value of less than $200.00, shall be discontinued within

two years from the date of passage of the ordinance codified in this title. 

C. If an existing nonconforming use or portion thereof, not housed or enclosed within a
structure. occupies a portion of a lot or parcel of land on the effective date hereof, the

area of such use may not be expanded. nor shall the use or any part thereof. be moved

to any other portion of the property not historically used or occupied for such use; 

provided. that this shall not apply where such increase in area is for the purpose of

increasing an off-streetparking or loading facility to the' area used by the activity carried

on in the property; and provided further, that this provision shall not be construed as

permitting unenclosed commercial activities where otherwise prohibited bylhis title. 

Ord. 470-2011 § 3.(part). 2011: Ord. 281 ( 2002) § 12.,2002: Ord. 216 (1998) § 4 ( part). 

1998) . 

17.460.\)30 Application forehange ofnonconforming uses of land. 

The director may grant an application for a change of use to another nonconforming use

if, on lhe basis of the application and the evidence submitted, the director makes the

fol/owingfindings: 

A. That the proposed use is classified in a more restrictive category than existing or

preexisting uses by the zone regulations of this title. The classifications of a
nonconforming use shall be determined on the basis of the .zone in which it is first

permitted; provided, that a conditional use shall be a more restrictive category than a

permitted use in the same category, 

B. That the proposed use will not more adversely affect the character of the zone in

which it is proposedto be located than the existing or preexisting use. 

C. That the change of use will not result in the enlargement of the space occupied by a

nonconforming use, except as allowed by Section 17,46Q.020(C). 

The decision of the director shall be considered a Type II decision and may be appealed

to the hearing examiner .. 

Ord. 470-2011 § 3 (pari), 2D11) 

17 .460.040 Noncollfonning structures. 

en. before the effective deteaf the adoption or amendment ofthe applicable

regulati.on, a lawful structure existed that would not be permitted by the regulations

thereafter imposed by this title,or amendments thereot, the structure maybe continued

so long as it remains otherwise lawful, and shall be deemed a r;onconforming strLlcture. 

A. A structure nonconforming to the djm~1' iSlonat standards of this tiUe may not be

altered or enlarged in any manner unless such alteration orenlargement would b ring the

structure into conformity with the requirements of the zone inwhich it is located: provided

structural change may be permitted when required to make the structure safe for

occupancy or use, provided structural enlargements may be allowed in conformity with

the setbaCK requirements of the zone in which it is located, and provided structural
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enlargements may be allowed ifthey would not further violate setback. requiremef1ts; and

provided further, that a nonconforming mobilehome may be replaced notwithstandlng the

setback and density provisions of this title , so long as the structure does not further-

encroach upon any reGuired yard . 

B . If a nonconforming structure is destroyed by any cause, it shall be allowed to be

reconstructed asa nonconforming structure up.to the same size (total square footage of

structure, square foot of footprint oOhe building and height) and appearance; prov i d ed, 

however, the director has the discretion to aJlow a different appearance if he finds that it

would be more compatible with the zane in which it is located. A complete application fOI

such reconstruction must be filed with the department within a one-year period from the

date the structure was destroyed. 

C. A mobile home andlor single-family residence located on a legal nonconforming lot

may be replaced ifdestroyed, 

D. Notwithstanding the f~regoin9 provisions, if a nonconforming structure presents'a

public health, safety or welfare hazard, it may not be considered a legal nonconforming

structure . 

Ord . 470-2011 § 3 (part). 2011: Ord. 216 (19gB) § 4 (part). 1998. Formerly 17.460.030) 

17.460.050 Nonconforming uses of structures. 

When, before the effective date ofthe adoption or amendment of the applicable

regulation, a lawful use ofa structure existed . that would not be permitted by the

regulations thereafter imposed by this title , or amendments thereof, the use ofthe

structure may be continued so long as it remains otherwis'e lawful, and shall be deemed a

nonconforming use of structure. 

A. Continuation of Nonconforming Use. Any nonconforming use of a structure I,ovhlch

was lawfully established and which has been lawfully, actively and continually

maintained, may be continUed subject to the limitations of this section . In all proceedings

other than criminal, the owner,. occupant or user shall have the burden to show that 1he

use or structure was lawfully established. 

B. Changeoi Nonconforming Use. A nonconforming use may be changed to another

nonconforming use SO long as flO structural alteraHDns are needed to the structure in

which the use is located, and provided the new use is a reduction in the nonconformity

and intensity of the existing nonconforming use. Such determination shall be made by the

director as aType 11 decision and may be appealed to the hearing examiner. 

C. Expansion of Nonconforming Use. A nonconforming use.shall not be enlarged or

expanded; provided, the structure containing the nonconforming usemay be structu.rally

altered to adapt 10 new technologies orequipment. A nonconforming use of a structure

may be extended throughout those parts of a structure which were designed or arranged

to such use prior to the date when such use ofthe structure became nonconform ing; 

provided, that no structural alteration. except those required by the law. are made. 
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D. Destruction of Nonconforming Use of Structure. If any nonconforming use of

structure is destroyed by any cause, it shall be allowed to be reconstructed as a

nonconforming structure up to the same size ( total square footage of structure, square

foot of footprint afthe building and height) and appearance; provided, however, the

director has the discretion to .allow a different appearance if he finds thatii wouid be more

compatible with the zone in which it is located .. A complete appl.ication for sllch

reconstruction must be filed with the department within a one-year period from the date

the structure was destroyed. 

E. Discontinuance of Nonconiorming Use ofStructures . .A.ny nonconforming use of

structure for which the use or occupancy is discontinu~d for a perioQof twenty-four

months shall not thereafter be allowed as a nonconforming use ofstructure, 

Ord. 470-2011 § 3 (part}, 2011: Ord. 216 ( 1998) § 4 (part), 1998, Formerly 17.460,040) 

Tl\is page of the Kltsap County Code Is current througl\ 

Ordinilnce '474 (20ll), pa5sed AU9u~ 22,2011. 

Disclaimer: The Clerkof the £Card's Office has the official version

of the Kltsap County Code. Users should contact the CIeri< of the

B<lard's Office for ordinances passed subsequent to the ordinance

cited above. 

County Website: http://www._l<il:.s<lP9ov.com/ 

http://www.kltsapgov.com!) 

County Telephone: ( 360) 337-5777/ (800) 

825-4940

Email thecounty :openline@co.kitsap.wa.us

mailto:opentine@co.kit;ap.l'la.us) 

Code Publishing Company
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Chapter 17.530 EN"FORCEivIENT

Sections: 

17 .530.010 Authorization. 

17.530.020 Penalties. 

17.530.030 Nuisance. 

Chapter 17.530

ENFORCEMENT

17.530.040 Permit or license in violation. 

17,530.05Q Written assurance of discontinuance. 

17.530.010 Authorization. 

Page 1of2

The director is authorized to enforce IhistiUe, and to designate county employees as

authorized representatives of the department to investigate suspected violations of this

title. and to issue orders to correct violations and notices of infraction. 

Ord, 216 (1998) § 4 (paT1), 199B) 

17.530.020 Penalties. 

The violation of any provision of this title shall constitute a Class 1civil infraction. Each

violation shall constitute a separate infraction for each and every day or portion thereof

during which the violal1on'is committed, continued or permitted. Infractions shall be

processed in accordance with the provisions of the adopted Kitsap County Civil

Enforcement Ordinance {Ch",pter 2.116 of this code}. 

Ord. 216 (1998) § 4 (part), 1998) 

17.530.030 Nuisance. 

Any use, building or structure in violation of this title is unlawful, and apublic nuisanee, 

Notwithstanding any other remedy or means of enforcement of the provisions of this title, 

including but not limited to Kitsap County Code Chapter 9.56 pertaining to the aba-t.ement

of public nuisances, the prosecuting attorney. any person residing on property abutting

the property with the proscribed condition, and the owner or owners of land abutting the

land with the proscribed condition may each bring an action for a mandatory injunction to

abate the nuisance in accordance with the law. The costs of such a suit shall be taxed

against the person found to have violated this title. 

Ord. 292 (2002) § 11,2002: Ord, 216 (1998) § 4 (part), 1998} 

17.530.040 Permit or license in violation. 

Any permit or license issued by the county which was not in conformity with provisions of

the Zoning Ordinance then in effect is null and void. 

Ord. 216 (199B) § 4 (part), 199B) 
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17.530.050 Written assurance of discontinuance. 

The director may ac:cept a written ~ssurance of discontinuance · of any act in viola1ion of

this title from any person who has ~ngagedin such .act. Failure to comply with the

assurance ofdiscontinuance shaH be a further violation of this title, 

Ord, 216 ( 1998) § 4 (part), 1998) 

This pilge of the Kitsap County Code is current througll

Ordinance 474 (2011), passed Augu,st 22,2011. 

Disclaimer: The Oerk of the Beard's Office has the official version

of the Kltsap County Code, Users should contact the Cieri< of the

Board's Office for ordinances passed subsequent to the on::inance

cited above. . 

County Website: http://www.!dtsapgov.com/ 

http;l!www.kitsap90v.com/) 

CountyTelephone: ( J60) 3:37 -5777/ (SOO) 

B2~' 4940
Email thecounty;ocenline@c:o.kitsap.wa.us

mailto :openllne@co.kitsap.wiiI.us) 

Code PubliShing Company
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Chapter 17.110 DEFINITIONS

17 .110 .175

17.110.177

17.110.180

17 .110 .185

17.110.190

17.110.195

17.110.196

17,110.197

17.110,199

17 .110.200

17 .110.205

17.110.210

17.110.212

17.110.213

17.110.215

17110.220

17 .110 .222

17 .110.223 . 

17.110.2'/5

17.110.226

17.110.230

17 .110.240

17 .110 .242

17 .110.245

17 .110.250

17.110.255

17.110.257

17 .110 .260

17.110 .265

17.110.270

17.110.275

17 .110.280

17.110 .285

17.110.290

17.110.295

17.110.301

17 .110.302

ill10.303

17.110.305

Conditional use. 

Conference center. 

Congregate care facility. 

Contiguous. 

Convalescent, nursing or rest home. 

Contractor's .storage yard . 

Cottage housingdev.etopmenL

County engineer. 

Custom art and craft stores. 

Day-care center. 

Day-care center, family . 

Density . 

Density, maximum. 

Density, minimum. 

Department. 

Development. 

Development rights , 

Directional panel antenna. 

Director. 

Drinking establishments . 

Repealed) 

Dwelling, single-family attached. 

Dwelling , single-family detached . 

Dwelling, duplex. 

Dwelling, multiple-family . 

Dwelling unit. 

EJi1ergency service communications. 

Employees. 

Exotic animal. 

F.amily. 

Fence,sight-obscuring . 

Forestry. 

Foster home . 

Frontage. 

Garage, private . 

General merchandise stores. 

General office and rnanagetlleni services. 

Golf course. 

Grade. 

17.110.315 Gross noar area . 

17.110.317 Guest house. 

17.110.319 Habitable area. 

17.110.320

17.110.325

17 .110.330

17 .110.340

17 .110.345

Habitable Haor. 

Hearing examiner. 

Heavy equipment. 

Repealed) 

Home business . 

hnp:l/ll'ww.codcpubi ishing .com /WA /kit s3pcounty/h tm lIK itsap 17/Kitsap171 \ O.html

Page 2 of 40
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Horne day care. 

Home owners' association . 

Hospital. 

Hotelfmotel. 

Immediate vicinity. 

Impervious surface. 

tnfill development. 

Junk motorvehicle. 

Junk yard. 

Kennel. 

Kennel, hobby. 

Landscaping, 

Lattice support structure. 

Livestock. 

loading space. 

Lot. 

Lot area. 

Lot, corner. 

Lot, interior

Lot coverage. 

Lot depth. 

Repealed) 

Lot line. 

Lot line, front. 

Lot line, rear. 

Lot line, side. 

Lot of record. 

Lot, through. 

Lot width. 

Macro antenna array. 

Maintain. 

Manufactured home. 

Manufacturing and fabrication. 

Marina. 

Master plan. 

Micro antenna array. 

Mini antenna array . 

Mixed use development. 

Mobile home. 

Mobile home park. 

Mono-pole . . ..'-',,' 

Movie/performance theater.' 

Net developable area. 

Nonconforming lot. 

Page 3 of 12) 

17.110350

17 .110.355

17.110.360

17.110.365

17.110 .366

17 .110.367

17.110.368

17.110.369

17.110.370

17.110.375

17.110.380

17.110.390

17.110.393

17.110.395

17.110.396

17.110.400

17.110.405

17.110.410

17.110.412

17.110.415

17 .110420

17.110.425

17 .110.430

17.110.435

17110.440

17.110.445

17.110.450

17.110.455

17.110.460

17.110.462

17.110.465

17.110.470

17.110.473

17.110.475

17 .110.477

17.110 .480

17.110.483

17.110.485

17.110.490

17.110 .493

17.110.503

17.110.504

17.110.506

17.110.508

17.110510 Nonconforming use, nonconforming structure or nonconforming use of

structure. 

h7. 11 Q. 515} ( Nuisance.) 

hnR);~v\\'\'.'. wdL: pllbl ishing.com/WAikitsapcountyfhtmliKitsap17IKit:3ap 1711 O.hlml 91241.2011
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17 .110.520

17.110.525

17 .110.530

17 .110.535

17 .110 .540

17.110.545

17.110.547

17 .110.548

17.110 .550

17.110.555

17 .110.560

17.110.565

17.110 .570

17 .110.572

17.110.575

17.110.576

17 .110.580

17.110.585

17 .110.590

17.110.591

17.11Q.595

Nursery, retail. 

Nursery, wholesale. 

Nursing or rest home

Open space. 

Ordinary high water marlc

Owner. 

Parabolic antenna. 

Parcel. 

Park. 

Parking area, public . 

Parking space. 

Parking space . barrier free . 

Parking space, compact. 

Performance based development (PBD). 

Perimeter setback. 

Permitted use . 

Person. 

Pet. 

Pet, non·lraditional. 

Pharmacies. 

Pier. 

17.110.600 Places ofworship. 

17.110.605 ( Repealed) 

17 .110.610 Planning commission. 

17.110 .615 Porch. 

17.110.620 Portable sign. 

17.110 .625 Premises. 

17.110 .630 Private airport or heliport. 

17.110 .635 Prohibileduse . 

17 .110.637 Project permit or project permit application. 

17 .110.640 Public facilities. 

17.110 .642

17.110.643

17.110.645

17.110.646

17.110.647

17.110.650

17 .110.655

17.110.660

17.110.662

17 .110.663

17.110.665

17.110.666

17.110,667

17 .110.668

17.110.669

17 .110.670

Race track, major. 

Race track. minor. 

Receiving areas and parcels. 

Recr~ational amenity, active. 

Recreattonal facility . 

Recreatronaf vehicre. 

Recreational vehicle camping park . 

Residential care facility. 

Restaurant. 

Restaurant , high -turnover. 

Rezone. 

Rural character , 

Rural cluster. 

Rural Wooded Incentive Program development. 

Sending areas and parcels , 

Setback. 

hnp :/!www.cOtkpublishing.com!WA/kitsapcounty1htmllKitsap17 /Kitsap I71 IO .l1tm l
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17 .11(;673

17 .110 .674

17 .110675

17.110.680

17.110.683

17 .110 .685

17.110.686

17 :110.687

17110.688

17.110.689

17.110,690

17110 ,691

17.110,692

17.110.693

17,110.695

17,110,700

17.110,705

17 ,110,706

17.110.707

17,110.710

17.110.715

17.110.720

17,'10,725

17.110.730

17110.735

17,110,740

17.110,745

17.110.750

17 .110.755

17.110.760

17.110.765

17.110.770

17.110.775

17.110.780

17 ,110.782

17.110.783

17.110.785

17.110.790

Shipping container. 

Repealed) 

Sign, 

Sign permit. 

Site . 

Site plan. 

Site-specific amendment. 

Stealth technology. 

Storage. hazardous materials. 

Storage, self-service. 

Storage , vehicles and equipment. 

Storage, indoor. 

Storage. outdoor. 

Storage container. 

Street. 

Structural alteration. 

Structure. 

Sub-area plan .. 

Support structure. 

Temporary sign. 

Temporary structure. 

Temporary use. 

Tracl. 

Use. 

Repealed) 

Veterinary clinic. 

Water-dependent use. 

Water-enjoyment use. 

Water-oriented use. 

Water-related use . 

Wireless communication antenna array. 

Wireless communication facility . 

Wireless communication support structure. 

Whip antenna. 

Repealed) 

Wrecking yard. 

Yaid . 

Yard, front. 

17 .110.795 Yard, rear. 

17.110.8QO Yard, side . 

17110.805 Zone. 

17.110.005 Generally. 

Page 5of 40

Except as provided in SectiDn 17.450 .. 010, for the purpose of this title, certain terms. 

phrases, words and their derivatives shall be construed as specified in this section and

elsewhere in this tiUe where specific definitions are provided , Terms. phrases and words

used in the singular include the plural and the plural the singular. Terms. phrases and

words used in the masculine gender include the feminine and the feminine the masculine. 

hllp:lfwww.codc:publishing.comiWA/kitsapcounty/hlmtlKitsap17!KitsapI7110.html 9/24120II
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The word "shall" is mandatory. The word " may"is discretionary. Where terms, phrases

and words are not defined, they shall have their ordinary accepted meanings within the

context with which they are used. The most current version of the English Webster's

Dictionary shall be considered as providing ordinary accepted meanings

Ord. 415 (2008) § 11, 2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 2.16 ( 1998) § 4 (part), 

1998) 

17 .. 110.010 Abutting. 

Abutting" means adjoining with a common boundary line; exceptthat where two or more

lots adjoin only at a corner or corners, they shall not be considered as abutting unless the

common property line between the two parcels measures tim feet or greater in a single

direction. Where two or more lots are separated by a street or other public right-of-way, 

they shall be considered "abutting" if their boundary lines would be considered abutting if

nol for the separation provided by the street or right-of-way. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part),1998) 

17.110.015 Access, 

Access" means the place, means, or way by which pedestrians and vehicles shall have

safe, adequate, and usable ingress andegressto a property or use, as required by this

title. 

Ord. 415 (2008) § 12,2008: Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part). 

1998) 

17.110.020Accessory dwelling unit. 

Accessory dwelling urTit" means separate living quarters detached from the primary

residence. No mobile home or recreational vehicle shall be considered an accessory

dwelling unit. This definition excludes guest houses. 

Ord . 367 (2006) § 5 (part), 2006: Ord. 216(1.998) § 4 (part), 1998) 

17.110.025 Accessory fiving quarters. 

Accessory living quarters" means separate living quarters contained within the primary

residence. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.030 Accessory use or structure. 

Accessory use or structure" means an activrly or structure that is commonly associate d

with bU1 subordinate to any principal use or structure. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (pari), 1998) 

17.110.035 Adjacent. 

Adjacent" means the same as "abutting." 

Ord. 367 (2006) § 5 (part), 2006 Ord. 216 (1998) § 4 (part). 1998) 

hnp:/h".vw.clld t;pubHsh Ing.com/WAikitsapcountyihll11l!Kitsap I 7iKitsap i 711 D.hlmi 9124i201 I
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17.110.040 Adjoining. 

Adjoining" means the same as "abutting." 

Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 ( 1998) § 4 (part), 199B) 

17.110.045 Adult family home. 

Adult family home" means a dwelling licensed pursuant to RCW 70,12.8 in which a

person or persons provide personal care, special care, and room and board. 

Ord. 415 ( 2008) § 13,2008: Ord. 367 ( 2006)§ 5 (part}, 2006: Ord . 216 (199B) § 4 ( part), 

1998) 

17.110.050 Agricultural uses. 

Agricultural uses" means the use of the land for agricultural purposes, including farming, 

dairying, pasturage, agriculture, horticulture, wholesale nurseries, fioricullure, viticulture

and wineries, apiaries, and animal and poultry husbandry, and the necessary accessory

uses; provided, however, thaI the operation of any such access.ory use shall be incidental

to that of normal agriculture activities, and provided further, that the above uses shall not

include slaughter houses and meal packing or commercial feed-lots. 

COrd. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part),1998) 

17,110.055 Alley. 

Alley" means a private or public righl-of-way having a typical width ofal least ten feet, 

but generally no morelhan twenty feet, which affords only secondary means of access to

abutting properties. Alleys are not intended for general traffic circulation. 

Ord. 415 (2008) § 14, 2008: Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

199B) 

17.110 .051 Atternative technology. 

Alternative technology· means the use of structures, fixtures, and technology which

substantially limit the visibility of wireless communication support structures and fadlitiesc

This may include, but is not limited to, use of existing utility poles, fiagpoles, existing

structures such as water tanks, church steeples and any other method which

substantially minimizes the visual impact of wireless communication support structures

and facilities. This is commonly referred to as "stealth technology." 

Ord . 367 (2006) § 5 (part). 2006: Ord. 281-2002 § 1. 2002) 

17,110 .060 Anima/. 

Animal" means any live vertebrate creature , reptile, amphibian or bird, except man. 

Ord. 367 (2006) § 5 (part), 2005: Ord. 216 (1998) § 4 (part), 1998) 

17.110.065 Animal, small. 

Animal, small" or "small animal" means any animal other than livestock used for

agricultural purposes. 

Ord. 357 (2006) § 5 (part), 2006: Ord . 216 ( 1998) § 4 (part), 1998) 
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17 .110 .070 Animal hospital. 

Animal hospital" means a place where animals or pets are given medical or surgical

treatment, and are cared for during the time of such treatment. 

Ord. 367 (2006) § 5 (part), 2006 Ord. 216 (1998) § 4 (part), 1998) 

17.110.075 Amusement center. 

Amusement center" means a commercially operated facility having one or more forms 01

entertainment such as a bowling alley , indoor golf driving range, merry-go-round, roller

coaster. batting cages. electronic and/or video games, or miniature golf course. 

Ord . 415 (2008) § 15, 2008: Ord. 367 ( 2006) § 5 (part), 2006) 

17.110.085 Aquaculture practices, 

Aquaculture practices" means the harvest, culture or farming of cultivated food fish, 

shellHsh or other aquatic piants and animals and includes fisheries enhancement, the

mechanical harvesting ofshellffsh and hatche.ry culture; excluding traditional

noncommercial shellfish harvesting . 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110 ,087 Assembly and packaging operations, 

Assembly and packaging operations" means a'facilitywhere pre-manufactured

components are assembled to construct a product. Products may be packaged afld

moved off site for wholesale or retail sale. This may include , but is not limited to , 

assembly and packagiflg of computer, electronics, office equipment, fabricated metal

products, and other products , 

Ord. 367 (2006) § 5 (part), 2006) 

17.110.090 Automobile repair. 

Automobile repair" means replacement of parts, motor service, rebuilding or

reconditioning of eflgines, painting. upholstering. detailing, or cleaning motor vehicles, 

recreational vehicles or trailers . 

Ord 367 ( 2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.095 Automobile service station. 

Automobile service station" means a building or lot having dispensers and storage tanks

where fuels or oils for motor vehicles are dispensed, sold , or offered for sale. Serl/ice

stations may include accessorl convenience stores and minor automobile services, 

including car washes. . 

Ord. 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part). 1998) 

17.110.100 Awning. 

Awning" or "canopy" means a temporary or movable shelter (awning}, or a fixed rigid

shelter (canopy) supported entirely by the exterior wall of the building and generally

extending over a pedestrian walkway. When used in conjunction with signs ,only that

portion of the awning or canopy that is actually used as a sign shall be included in sign

hrtp :!!www.cudepubl ishing.cmn/W;Vkitsapcoullty/htmI/KitsapI7!Ki[sapI7110.htI111 9/2412011



Chapter 17.110 DEFINITIONS Page 9 of40

area caicuiatlons. Ligr:ting 01 the awning or canopy. whether directly. indirectly. or by

back-lighting. shall have no effect on the sign requirements. unless lighted signs are

specifically prohibited in that area or zone. 

Ord. 415 (2008) § 16.2008) 

17.110.103 (Repealed)" 

Editor's Note: Former Section 17.110.103, "Barrier buffer," was repealed by § 17 of

Ord. 415 (2008). Section 5 (part) of Ord . 367 (2.006) and § 4 ( part) of Ord. 216 ( 1998) 

were formerly codified · in this section. 

17.110.105 Bed and breakfast house. 

Sed and breakfast house" means a dwelling or separate structu re which is used by the

owner or primary resident to provide overnight guest lodging for compensation includirtg

not more than ten guest rooms and which usually provides a morning meal as part of the

room rate structure. 

Ord. 415 (2008) §18, 2008 : Ord .367 (2006) § 5 (part), 2006: Ord . 281-2002 § 2,2002: 

Ord. 216 ('1998) § 4 (part). 1998) 

17.110.110 Board. 

Board" means the Kitsap County board of county commissioners or their assigns. 

Ord . 415 (2008) § 19, 2008 : Ord . 367(2006) § 5 (part), 2006: Ord. 216 ( 1998) § 4 ( part), 

1998) 

17.110.120 Boat yard. 

Boat yardH means a place where boats are constructed, dismantled, stored, serviced, Of

repaired, including maintenance work thereon .and may include such facilities as a mari os

railway, dry-dock or tidal grid. 

Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.125 Breezeway. 

Breezeway" means a structure for the prir:cipal purpDse of connecting the main bui!din 9

or buildings on a property with other main buildings or accessory buiidings. 

Ord. 367 (2006} § 5 (part), 2006: Ord . 216 ( 1998) § 4 (part), 1998) 

17.110.126 Brew pubs . 

B rew pubs" shall mean a combination of retail , wholesale and manufacturing business

that brews and serves beer andlor food on the premises. 

Ord. 367 { 2006} § 5 (part), 2006 Ord . 311 ( 2003) [Attachment 7 (part)], 2003) 

17.110.130 Buffer. 

Buffer" or "buffering" means space, either landscaped or in a natural state, intended and

dedicated by easement or condition of approval to separate uses that mayor may not

conflict with each other and to reduce visual, noise, odors and olher impacts. 
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Ord. 415 (2008) § 20.2008: Ord. 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 ( part). 

1998) 

17.110.132 Buffer, landscaping. 

Buffer, landscaping" means a buffer treatment within or along the perimeter of a

development which vanes in numbers and types of vegetation and/or fencing depending

on land uses. Trees, shrubs, ground covers andlor fencing are to be provided as

prescri:bed by Chapler17.385. 

Ord. 415 (2.008) § 21, 2008) 

17.110.133 Buffer, screening. 

Buffer, screening" means a buffer of evergreen vegetation andior site-obscuring fencin 9

intended to provide functional screening between different uses, land use intensities

and/or zones installed or maintained as prescribed by Chapter 17.385. 

Ord . 415 (2008) § 22, 2008) 

17.110.135 Building. 

Building" means any structure tJsed or intended for supporting or sheltering any use or

occupancy. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part). 1998) 

17.110.140 Building height. 

Building height" is the vertical distance above a reference datum measured to the

highest point of the coping ofa flat roof or to the deck line of a mansard roof or to the

average height of the highest gable ofa pitched or hipped roof. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.145 Building line. 

8ui.lding line" means Ihe perimeter of that portion of a building or structure nearest a

property line but excluding eaves, open space, terraces, cornices and other ornamenta I

features projecting from the walls of the building or structure. 

Ord. 367 (2006) § 5 (part). 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.1S0 Caretaker's dwelling. 

Caretaker's dwelling" means a single-family residence accessory to a commercial or

industrial use intended for the purposes of providing supervision , maintenance or secu rity

of the property. 

Ord. 367 (2006) § 5 (part), 2006) 

17.110.155 Carport. 

Carport" means a roof designed to cover. but not enclose, automobile parking spaces

and should be open on two or more sides. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 
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17.110.157 Ch ild care center. 

Child care center" means the same as "day-care cenler." 

Ord. 367 (2006) § 5 (part). 2006) 

17.110 .. 160 Clinic. 

Clinic· means a building or portion of a building containing offices for providing non-

emergency chiropractic. medical. dental. or psychiatric services not involving overnight

housrng of patients. 

Ord. 419 (2008) § 2, 2008: Ord. 367 ( 2006) § 5 (part). 2006 Ord. 216 (1998) § 4 ( part). 

1998) 

17.110.165 Club. 

Club" means a place where an association of persons organized for some common

purpose meet. This deflnilion excludes places of worship and groups organized primarily

for business pu rposes. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (partJ,1998) 

17.110.168 Co-location. 

Co-focationU means the use of a single support structure by more than one wireless

services provider where appropriate, and/or placement ofup to four support structures for

co-location on a specific site. This may include shared facilities with Kitsap County central

communicat.ions or public safety emergency communications equipment. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998} 

17.110.170 Commission or planning commission, 

Commission" or "planning commission" means the Kitsap County planning commission. 

Ord. 367 (20D?) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.171 Comprehensive plan. 

Comprehensive plan" means the principals, objectives, and policies to guide grov.rth and

development, as required under Chapter 36.70A RCW, The Kitsap County

Comprehensive Plan coordinates and provid~s policy direction for county programs and

services, and establishes urbanlrural boundaries. 

Ord. 415 (2008) § 23, 2008) 

17.110.175 Conditional use. 

Conditional use" means an activity specified b'y this title as a principal or an accessory

use that may be approved or denied based upon consistency with specific crlteria

Chapters 17.420 andlor 17.421). Approval ota conditional.use is subject to certain

conditions. Condilional uses reviewed by the planning department are administrative

ACUP); those reviewed by the hearing examiner (C) require a public hearing. 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 
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17.110.177 Conference center. 

Conference center" means a building or group of buildings with overnight

accommodations and meeting space , primarily intended for conferences, meetings, and

retreats. Conference centers may include facilities such as dining and banquet rooms. 

X8 .creation rooms and other amenities. 

Ord. 367 (2006) § 5 (parl),2006: Ord. 216 (1998) § 4 (part), 1998) 

1.1.110.180 Congregate care facility. 

Congregate care facility" means any building in which people live in individual housing

units which provide for independent living while providing common living areas and

limited services such as health care , meals and housekeeping. 

Ord . 367 (2006) § 5 (pari). 2006 : Ord. 216 (1998) § 4 (part), 1998) 

17.110.185 Contiguous. 

Contiguous" means the same as "abutting: 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 

17,110.190 Convalesct!nt, nursing or rest home. 

Convalescent, nursing or resthome" means any building Of premises in or on which sick, 

injured, or infirm persons are housed . for a period in excess of twenty-four consecutive

hours and furnished with meals and nursing care for hire. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1996) § 4 (part), 1998) 

17.110.195 Contractor's storage yard. 

Contractor's storage yard" means a place where heavy equipment, vehicles, 

construction equipment or any material commonly used in the erection of any structure, is

stored or accumulated . Silesthal involve current construction of projects with active

permits involv.ing the malerials on site shail not be considered a contractor's storage

yard. 

Ord. 367 (20G6) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part). 1998) 

17.110.196 Cottage housing development. 

Cottage housing development" means a tract of land under single ownership or unified

control developed with four or more detached dwelling units sharing a commonly owned

courtyard/common area and parking area. Cottage housing development mayor may not

be condominiums. 

Ord. 415 (2008) § 24, 2008 Ord. 367 ( 2006) § 5 (part), 2006: Ord. 311 ( 2003) 

Attachment 7 (part)], 2003} 

17.110.197 County engineer. 

County engineer" means the director of the department of public works or a duly

authorized designee as defined in RCW 36.75.010. 

Ord. t115 (2008) § 25, 2D08) 
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17.110.199 Custom art and craft stores. 

Custom art and craft stores" shall mean a business in which finished, personal or

household items are produced andlor sold. Examples include. but are not limited to: 

pottery and candle making: leather work: jewelry making; creation of sculpture or other

artwork. 

Ord. 415(2008) § 26. 2008: Ord. 367 ( 2006) § 5 (part). 2006: Ord. 311 ( 2003) 

Attachment 7 (part)], 2003. Formerly 17.110.197) 

17.110,200 Day-care center. 

Day-care center" means a primary dwelling in which more than seven individuals, or a

building other than a primary dwelling in which any number of individuals, are cared for

during some portion of a twenty-four-hour period. 

Ord. 415 (2008) § 27, 2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

1998) 

17.110.205 Day-care center. family. 

Day-care center, family" means an owner- or manager-occupied primary dwelling and

premises in and on which notmore than six individuals are cared Tor during some portion

ofa twenty-four-hour period. 

Ord . 415 (2008) § 28, 2008: Ord. 367 (2006) § 5 (PClrt), 2006: Ord. 216 (1998) § 4 ( part), 

1998) . 

17.110.210 Density. 

Density" means a ratio comparing the number of dwelling units with land area . 

Ord. 367 (2006) § 5 (parl). 2006: Ord. 281 ( 2002) § 3, 2002: Ord. 216 (1998) § 4 (part). 

1998) 

17.110.212 Density, maximum. 

Density. maximum" means the largest number of dwelling uni'ts that shall be developed

on a property(s) within a specific zone based upon the gross acreage of the propeny(s) . 

In circumstances involving stale or federal bald eagle habitat regulaiions. the calculatic:;.1l

of maximum density may be affected. 

Ord. 415 (2008) § 29, 2008) 

17.110.213 Density. minimum. 

Density. minimum," unless otherwise specified by' Section 17 .382 t 10; means the fewest

number of dweHing units that shall be developed on a property(s) within a specific zone

based upon the net developable acreage of the property(s). 

Ord . 415 (2008) § 30, 2008) 

17.110.215 Department

Department" meansthe Kitsap County department of communrty development. 

Drd. 367 (2006) § 5 (parl), 2006: Ord. 216 ( 1998) § 4 (part). 1998) 
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17.110,220 Development. 

Development" means any manmade change to improved or unimproved real estate. 

including but not limited 10 buildings or other structures,mining, dredging, filling, grading, 

paving, excavation, or drilling operations and other land-disturbing activities . 

Ord. 415 ( 2008) § 31, 2008: Ord . 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998i § 4 ( part), 

1998) 

17.110.222 Development rights. 

Development rights" means the residential building rights permitted to alai or parcel

within a sending area , as defined in this chapter, based on the gross density, established

pursuant 10 the Kitsap County zoning map and this litle, and measured in base dwelling

units per developable acre . 

Ord, 367 ( 2006) § 5 (part), 2006) 

17 .110.223 Directional panel antenna . 

Directional panel antenna" means. generally, a rectangular antenna designed to transmit

and receive radio frequency signals in a specific directional pattern. 

Ord . 367 ( 2006) § 5 (part). 2006; Ord. 216 (1998) § 4 (part), 1998) 

17.110.225 Director. 

Oirector" means the director of the Kitsap County department ofcommunity development

ora duly authorized designee. 

Ord . 367 ( 2006) § 5 (part). 2006 Ord. 216 (1998) § 4 (part), 1998) 

17.110.226 Drinking establishments, 

Drinking establishments" means a business primarily engaged in the retail sale of

alcoholic beverages for conwmption onthe premises. including night clubs. bars , and

taverns . It shaH not mean premises primarily engaged in the retail sale of food for

consumption on the premises, where the sale of alcoholic beverages IS clearly accessory

and incidental (e .g., comprises less than twenty percent of the gross receipts). This

definition excludes brew pubs. 

Ord . 415 (2008) § 32, 2008 : Ord. 367 ( 2006) § 5 (part), 2D06: Ord . 311 ( 2003) 

Attachment 7 (part)], 2003) 

17 .110.230 (Repealed)' 

Editor's Note: Former Section 17 .110.230 . "Drive-in restaurants ," was repealed by

33 of Ord. 415 (2008). Section 5 (part) ofOrd. 367 ( 2006) and § 4 (paTti of Ord. 216-

1998) were formeriy codified in this section . 

17.110.240 Dwelling, single.family attached. 

Dwelling •. single-family attached" or "attached single-family dwelling" means a single

dwelling unit designed for occupancy by n01 more them one family and separated from

adjacent units by one or more common vertical walls where each dwelling includes

adjacent dwelling-specific yard area within its ownership. 
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Ord. 367 ( 2006) § 5 (part), 2006: Ord. 281 ( 2002) § 4, 2002: Ord. 216 (1998) § 4 ( part). 

199B) 

17,110.242 Dwelling, single-family detached. 

Dwelling, single-family detached" or "detached single-family dwelling" means a single

dwelling unit designed for occupancy by not more than one family that is physically

separated from any other dwelling unit. 

Ord. 367 (2006) § 5 (part), 2006) 

17.110.245 Dwelling, duplex. 

Dwelling, duplex: means a building containing two dwelling units and designed for

occupancy bynot more than lv.ofamilies. A duplex may not be considered a primary

residence for the purposes of constructing an accessory dwelling unit or accessory living

quarters. 

Ord . 367 (2006) § 5 (part)., 2006: Ord, 216 (1998) § 4 (part), 1998) 

17.110.250 Dwelling, multiple-family. 

Dwelling, multiple-family" means a building or portion thereof containing three or more

dwelling units and deSigned for occupancy by three or more families. 

Ord . 367 ( 2006) § 5 (part), 2006: Ord , 216(1998) § 4 (part), 1998) 

17.110.255 Dwelling unit. 

Dwelling unit" means a single unit providing complete, independent living facilities for

one or more persons, including permanent provisions for living,sleeping, eating, cooking

and sanitation. A recreational vehicle is not considered a dwelling unit. 

Ord, 367 (2006) § 5 (part), 2006: Ord, 216 (1998) § 4 (part), 1998) 

17.110.257 Emergency service c'Ommunications. 

Emergency service communications"means any police, fire, emergency, and/or medical

wireless communication of radio frequency (RF) signals through electmmagnetic energy . 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.260 Employees. 

Employees" means all persons, including proprietors, working on the premises, 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 

17 .110.265 Exotic animal. 

Exotic animal" means any member of the animal kingdom which is not commonly

domesticated orwhich is not common to North America, or which, irrespective of

geographic origin, is of a wild or predatory nature. or any domes.ticated animal which, 

because of its size, vicious nature or similar characteristics, would constitule a danger 1.0

human life or property ifnot kept, maintained or confined in a safe manner. 

Ord . 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 
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17.110.270 Family. 

Family" means two or more persons customarily living together as a single house-

keeping unit and using common cooking facilities . as distinguished from a group

occupying a hotel, club, boarding or lodging house, or other group of unrelated

individuals , 

Ord, 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 199B) 

17.110.275 Fence, sight-obscuring. 

Fence. sight-obscuring" or ·sight-obscuring fence" means a fence or combination of

fence and planting arranged in such a way as to screen areas from view. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 ( 1998) § 4 (part), 1998) 

11.110.280 Forestry, 

Forestry" means the use of land for producing and caring for a forest, including the

harvesting of timber. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part). 1998) 

17.110.2B5 Foster home. 

Foster home" means a dwelling unit in which a full·time resident provides care and

supeNision on a full-time basis to not more than six children or to not more than three

expectant mothers. 

Ord, 367 (2006) § 5 (part), 2006: Ord. 216 (19gB) § 4 (part). 1998) 

17.110.290 Frontage. . 

Frontage" means the actual length of the front property line abutting a street or alley ( i f

no street frontage), or length of the property line of afJag lot that most closely parallels

the street in which it receives access. 

Ord. 415 (2008) § 34. 2008: Ord . 367 (2006) § 5 {part). 2006: Ord. 216 (1998) § 4 (part). 

1998) . 

17.110.295 Garage, private. 

Garage, private" means an accessory building or part of a main building intended

primarily for the storage of motor vehicles owned or used by occupants of the main

buitding. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.301 General merchandise stores. 

General merchandise stores" means stores that sell a wide variety of grocery and non-

grocery items. including. but not limited to: fresh foods; packaged foods for preparation

and cDnsumption in the home; hDusehold supplies; consumer electronics; hardware; 

apparel; and sporting goods . 

Ord . 415 (200B) § 35,2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 311 ( 2003) 

Attachment 7 ( part)]. 2003) 
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17.110.302 General office and management services .. 

General office and management services" means the offices of real estate agencies, 

advertising agencies. mailing services andpOstalsubs\ations.employment agencies, 

insurance agencies, management and consulting firms, accountants, attorneys, security

brokers, architects, surveyors, tax preparation services, computer software development, 

and other similar business services, This term also includes the administrative offices for

businesses whose primary activity may be a non-office use conducted elsewhere. This

definition excludes engineering and construction firms and financial, banking, mortgage

and title institutions. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 311 ( 2003) [ Attachment 7 (part)], 2003) 

17.110.303 Golfcourse. 

Golf course" means an area designed and used for playing golf, including all accessory

uses incidental to lhe operation of the facility, including driving ranges. 

Ord. 367 (2006) § 5 (part), 2006) 

17.110.305 Grade. 

Grade" meansthe average point of elevation oflhe finished surface of the ground within

five feet ofa building or struclu re, 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216(1998) § 4 {part), 1998) 

17.110.315 Gross floOi area. 

Gross floor area" means the sum of horizontal areas of floors of a building when

measured from the exterior faces ofexterior walls or, if appropriate, from the center line

of dividing walls. Gross floor area generally excludes vent shafts, covered walkways, 

porches, and similar areas. However, gross floor area shall induds decks, or porches

when covered by a roof or portion of the floor above. 

Ord. 415 (200B) § 36, 200B: Ord . 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

1998) 

17.110.317 Guest house. 

Guest house" means living quarters in an accessory building for the l;Ise of the occupant, 

persons employed on the premises, or for temporary use by guests of the occupant. 

Such quarters have no kitchen facilities and are not otherwise used as a separate

dwelling unit

Ord. 415 (2008) § 37 , 2008: Ord. 357 ( 2006) § 5 (part), 2006) 

17.110.319 Habitable area. 

Habitable area" means the entire area of a dwelling unit or living quarters used for living, 

sleeping. eating and/or cooking. Storage areas and garages are excluded from

calculations of habitable area. 

Ord. 415 (2008) § 38, 2008) 
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17 .110,320 Habitable floor, 

Habitablefloor" means any floor usable for living purposes including working , sleeping , 

eating , cooking ,. or recreating uses, or any combination of these uses. A floor used only

for storage purposes is not a "habitable floor." 

Ord , 367 (2006) § 5 (part), 2006 : Ord. 216 (1998) § 4 {part), 1998) 

17.110.325 Hearing examiner. 

Hearing examiner" means a person apPOinted to hear or review certain land use

applications and appeals pursuant to Title 21 of this code, the Land Use and

Development Procedures Ordinance. 

COrd . 367 (2006) §5 (part), 2006 : Ord. 216 (199B) § 4 (part), 1998) 

17 .110,330 Heavy equipment. 

Heavy equipment" means , but shall not be limited to self-powered, self-propelled or

towed mechanical devices, equipment and vehicles of the nature customarily used for

commercial purposes such as tandem axle trucks, graders, backhoes, tractor trailers , 

cranes and lifts but excluding automobiles, recreational vehicles, boats and their trailers

and equipment used for agricultural purposes , 

Oro, 367 (2006) § 5 (part), 2006 : Ord . 216 (1998) § 4 (part), 1998) 

17.110.340 (Repealed)* 

Editor's Note: Former Section 17 .110.340, "High turnover restaurants : was repealed

by § 39 of Ord. 415 (2008). Section 5 (part) of Ord, 367 (2006) and § 4 (part) of Ord. 

216 ( 1998) were formerly codified in this section . 

17.110.345 Home business, 

Home business' means a commercial or industrial use (excluding retail) conducted

within a dwelling, which use is clearly secondary to the use of the dwelling for resident ial

purposes. 

Ord. 415(2008) § 40, 2008 : Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

199B) 

17.110.350 Home day care. 

Home day care" means the same as "day-care, family," 

Ord. 367 (2006) § 5 (part), 2006) 

17.110.355 Home owners' association. 

Home owners association" means a non-profit organization as defined by the State of

Washington operating under recorded land agreements established through which the

following lake place: 

A Each person owning or purchasing a lot in a planned unit or other described land

area is automatically a member by such ownership or purchase; 
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S. Each lot may be automatically subject 10 a charge for a proportionate share of the

expenses for the organization's activities,. including but not limited to maintaining a

common property, such as streets, walkways, recreational facilities, or grounds policing; 

and

C. Construction and maintenance responsibilities for any undivided property are

identified and assigned. 

Ord, 367 (2006) § 5 (part), 2006: Ord . 216 ( 1998) § 4 (part). 1998) 

17,iiO.360 Hospital. 

Hospital" means any inslitution,.place, building, or agency which maintains and operates

organized facilities for the diagnosis, car'e, and treatment of human illness, including

convalescence and also inclurling care during and after pregnancy; or which maintains

and operates organized facilities for any such purpose, and to which persons may be

admitted forovernighl stay or for a longer period. This definition excludes clinics. 

Ord. 367 (2006) § 5 (part), 2006 :0rd. 216 (1998) § 4 (part), 1998) 

17 ,110.365 Hote!lmoteL

Hotel/motef" means a building in which lodging IS provided and offered to the public for

compensation and which is openio transient guests. Thi.s definition excludes bed and

breakfast houses. 

Ord. 367 (2.006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17,110.366 Immediate vicinity. 

Immediate vicinity" means an area to include all lots, parcels, tracts, roadways or othe r

property(s) within a four-hundred·fool radius of a subject property. 

Ord. 415 (200B}§ 41, 2008} 

17.110.367 Impervious surface. 

Impervious surface" means a hard surfa·ce area which either prevents or retards tile

entry of water into the soil mantle as under natural conditions prior to development, 

andlor a hard surface area which causes water to run off the surface in greater quantities

or at an increased rate of now from the flow present under natural conditions prior 10

development, Common impervious surfaces include, but are not limited to, roof tops, 

walkways, patios. driveways, parking lots or storage areas, concrete or asphalt paving. 

gravel roads with compacted svbgrade, packed earthen malerials, and oiled , macadam

or other surfaces which similarly impede the natural infiltration of storm water. Open, 

uncovered retention/detention facilities shall not be considered as imperviOus surfaces. 

Ord. 367 (2006) § 5 .(part); 2006) 

17.110.368 Infill development. 

Infill development" means tile construction of housing or other .uses on vacant or under-

utilized properties bordered 011 a minimum of two sides by existing development which is

cbnsistentwith the current density and zoning of the area. 
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Ord . 415 (2008) § 42, 2008) 

17.110.369 Junk motor vehicle. 

Junk motor vehicle" means a motor vehicle that is damaged, apparently inoperable, or

any detached parts thereof, including, but not limited to , cars, trucks,motorcycles, vehicle

hulks, campers, trailers andlor motor homes. "Junkrnotor vehicle" does not include a

vehicle or part thereof thatis completely enclosed within a building in .a lawful manner

where it is notVisible from the street or other public or private property ,or a vehicle or

part thereaf that is stored or parked in a lawful manner on private property in aonneelion

with the business of a Jicellsed dismantler or licensed vehicle dealer and is fenced

according to the requirements of RCW 46.80.130. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 292 (2002) § 1, 2002) 

17.110.370 Junk yard. 

Junk yard" means a place where wasle orscrap·materials arestored, bought,sold, 

accumulated,exchanged, baled, packaged, disassembled orhandled including, butnot

limited to, scrap metals, paper, rags, tires, and bettles, and such worn out or discarded

material, excluding approved recycling centers. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part),1998) 

17.110.375 Kennel. 

Kennel" means a place where dogsand/or cats are kept, for compensation . This

definition includes pet daycares. but excludes veterinary clinics and hospitals, pet shops

and zoos. 

Ord. 419 (2008) § 3, 2008: Ord . 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part). 

1998) 

17.110.380 Kennel, hobby. 

Hobby kennel" means a place where not more than ten adult dogs are kept for personal

enjoyment, n01 for compensation. 

Ord. 367 ( 2006) § 5 (part), 2006: Ord . 216 (1998) § 4 ( part). 1998) 

17.110.390 Landscaping. 

Landscaping~ means the placement, preservation, and the replacement of not only trees, 

grass, shrubs, plants, flowers, and oiher vegetative materials but also the arrangement of

fountains, patiOS, decks, street furniture, and ornamental concrete or stonework areas

and artificial turfor carpeting in accordance wilh an approved landscaping plan meeting

adopted landscaping plan, design, and installation standards. Artificial plants, shrubs, 

bushes, nowers, and materials in movable containers shall not be considered

landscaping" for purposes of this tille. 

Ord. 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part),1998) 

17.110.393 Lattice support structure. 

Lattice sup-port structure" means a guyed or self-supporting three orfour·sided, open, 

metal frame structure used to support telecommunication equipment. 
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Ord. 367 ( 2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.395 Livestock. 

Livestock" means horses, bovine, sheep, goats, swine. reindeer. donkeys, mules, llamas

and any other hoofed animal, large and small (small being one hundred fifty pounds or

less). 

Ord. 367(2006) § 5 (part), 2006: Ord. 216 (1998)§ 4 (part), 1998) 

17.110.396 Loading space. 

Loading space" means a space for temporary parking of a vehicle while loading and

unloading cargo or passengers. 

Ord. 415 (2008) § 43, 200B) 

17.110 .400 Lot. 

Lot" means platted or unplatted parcel of land which meets the minimum area, setbacks

and widths required by this title for occupancy by a prlnctpal use and meets Iheaccess

requirements of this title. 

Ord. 415 (2008) § 44, 2008: Ord. 367 ( 2006) §.5 (part), 2006: Ord . 216 (1998) § 4 (pa rt), 

1998) 

17.110.405 Lot area. 

Lot area" means the horizontal area within the boundary lines of a lot excluding pu blic

and private streets, tidelands, shorelands and the panhandle of a flag lot if the panhand Ie

is less than thirty feet in width_ Areas consisting of only these e:tceptions are not

considered lots. Further, rural lots shall be considered five acres if the 101 is 11128 ofa

section, ten acres if the lot is 1/64 ofa section, and twenty acres if the 101 is 1/32 of a

section . 

Ord. 415 (2008) §45, 2008: Ord. 367 (2006) § 5 (part), 2006 ; Ord .. 216 (1998) § 4 ( part), 

1998) 

17.110.410 Lot, corner. 

Lot, corner" or "corner lot" means a lot abutting upon two or more streets at their

intersection, Of upon two parts of the same street; such street or parts of the same street

forming an interior angle of less than one hundred thirty degrees within the lot lines. 

Ord. 367 (2006) § 5 (part), 2006: Ord_ 216 (1998) § 4 (part), 1998) 

17.110.412 Lot, interior. 

Lot, interior" or "interior lot" means a lot or parcel of lar.d other than a corner lot which

does not abut a public street. 

Ord_ 415 (2008) § 48. 2008) 

17.110.415 Lot coverage. 

Lot coverage" means that percentage of the total lot area covered by buildings. 

Ord. 367 (2006) § 5 (part), 2006: Ord .. 216 (19gB ) § 4 (part), 1998) 

hnpJlwww.(mJ..;·publishing.com!WAlkitsapcoullly/hrlnIlK ilsap 17!Kilsap 17 i 10.h11111 9l24/2011



Chupter 17.110 DEFINITIONS Page 220[40

17.110.420 Lot depth. 

Lot depth" means the horizontal distance between the midpoint of the front and OppOS ite, 

usually, the rear lot line. In the case of a corner lot, the depth shall be the length of its

longest front lot line. 

Ord. 367 (2006) § 5 (part), 2006 Ord. 216 (1998) § 4 (part), 199B) 

17.110.425 (Repealed)* 

Editor's Note: Former Section 17.110.425, "Lot, interior," was repealed by § 47 oJ

Ord. 415 (2008), Section 5 (part) of Ord. 367 (2006) and § 4 (part) of Ord . 216 (1998) 

were formerly codified in this sectiofl. 

17.110.430 Lot line. 

Lot line" means any line bounding a lot as herein defined. Lot lines for unusual lot

configurations may be determined by the direclor. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.435 Lot line, front. 

Lot line, front" Or " front lot line" means that boundary of a lot which is along a street or

approved private road or easement, or, for a flag 10(, approximately parallel to a street or

approved private road or easement; and thus generallywhere access is from. 

Ord . 367 (2006) § 5 (part), 2006: ord. 216 (1998) § 4 (part), 1998) 

17.110.440 Lot line, rear. 

Lot line, rear" or "rear lot line" means that boundary of a lot which is most distant from

the front lot line; or the ordinary high water mark on waterfront property; 

Ord. 415 (2008) § 48, 2008: Ord.367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (pa rt). 

1998) 

17.110.445 Lot line, side. 

lot line, side" or "side lot line" means any boundary of a lot which is not a front or rear lot

line. 

Ord. 367 (2006) § 5 (part), 2006 : Ord. 216 (1998) § 4 (part), 1998)' 

17.110.450 Lot of record. 

Lot of record" means a lot \Ajhich vvas created in accordance \A/ith the ~a' Ns and

regulations in effect at the time it was created and is shown on the records of the coun ty

assessor or county audilor. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110 .455 Lot, through. 

Lot. through" or "through lot" means an interior lot having frontage on tv",o streels and/or

highways. 

Ord. 367 (2006) § 5 (part), 2006: Ord, 216 (1998) § 4 (part), 199B) 
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17.110.460 Lot width. 

Lot widlh" means the average hOrizontal distance bew/een the side lot lines. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.452 Macro antenna array. 

Macro antenna array" means an attached wireless communication facility which consists

ofantennas-equal to or less than fifteen feet in height or a parabolic antenna up to forty

inches in diameter and with an area not more than one hundred square feel in the

aggregale as viewed from anyone point. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.465 Maintain. 

Maintain" means to cause or allow to contin~e in existence. Vv"nen the context indicates, 

the word means to preserve and care for a structure, improve or condition an area to

such an extent that ~ remains attractive, safe, presentable, and carry out the purpose for

whIch it was ins1alled,constructed, or required . 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (199B) § 4 (part), 1998) 

17.110 .470 Manufactured home. 

Manufactured home" means asingle·family dwelling constructed after June 15, 1976, 

and built according to the Department of Housing and Urban Development Manufactured

Home Construction and Safety Standards Act. A manufactured home is built on a

permanent chassis. 

Ord. 415 (2008) § 49, 200B: Ord . 367 ( 2000) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part). 

1998) 

17.110.473 Manufacturing and fabrication . 

Manufacturing and fabrication" means the transformation of materials or substances into

new products, including construction and assembling of c-omponent parts, and the

blending of materials such as lubricating oils, plastics, resins or liquors. 

A. Light Light manufacturing and fabrication is characterized by the use being

contained within buildings, and materials or equipment used in production not being

stored outside. Light manufacturing and fabrication activities do not generate external

emissions such as smoke, odor, nOise, vibrations or other nuisances outside the building. 

This definition may include, but is not limited 10, manufacture and fabrication of electronic

components, software, office products, furniture, glass products, and other manufacturing

and fabrication uses as determined by the reviewing officiaL

B. Medium: Medium manufacturing and fabrication is characterized by need for only

very limited areas of outdoor storage and may create minorexternal environmental

impacts during the conduct ofoperations but most impa.cts are contained on site . This

detinitionmay include, but is not limited to, manufacture and fabrication of paints, printing

ink, leather goods, and other manufacturing and fabrication uses as determined by the

reviewing official. 
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C. Heavy: Heavy manufacturing and fabrication uses are often characterized by the

need for large outdoor areas in which to conduct operations, and typicaHy results in

environmental impacts beyond their own sites. This definition may include, but is not

limited to, manufacture and fabricalionof automotive vehicles and their parts. cement, 

brick. lime, gypsum. asphalt, and other manufacturing and fabrication uses as determined

by the reviewing official. This definition excludes manufacture and fabrication of

hazardous materials. 

D. Hazardous: Hazardous manufacturing and fabrication uses are those engaged in the

manufacture or fabrication of materials that are flammable, explosive, or present hazards

to the public health, safety, and welfare, inciudingail substances and materials defined

as hazardous materials, hazardous substances, or hazardous waste . 

Ord.367 (2006) § 5 (part), 2006) 

11.110.475 Marina. 

Marina" means a public or private facility which for compensation provides moorage or

wet or dry storage for watercraft and may offer marine-related sales and services. 

Ord. 415 (2008) § 50 , 200B : Ora. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

1998) 

17.110.477 Masterplan. 

Master plan" means a large·scale development plan to guide the long-term physical

development of a particular area . Such a plan shall be prepared and approved pursuan t

to Chapter17.415 or.:1l.1l.§. of this title. 

Ord. 415 (2008) § 51,2008: Ord. 367 ( 2006) § 5 (part). 2006: Ord. 311 ( 2003) 

Attachment 7 (part)), 2003} 

17.110.480 Micro antenna array. 

Micro antenna array" means an attached wireless communication facility which consists

of antennas equal to or less than four feet in height (except amni-directional antennas

which may be up to six feet in height) and with an area of not more than five hundred

eighty square inches in Ihe aggregate . 

lOrd 367 ( 2006) § 5 (part). 2006 : Ord. 216 (1998) § 4 (part), 1998) 

17.110 .483 Mini antenna array. 

u~.4ini antenna arrayU means an attached \vireless communication faciHty 'vvhich consists of

antennas equal to or less than ten feet in height or a parabolic antenna up to forty.inches

in diameter and with an area not more than fifty square feet in the aggregate as viewed

from anyone point. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.485 Mixed use development. 

Mixed use development" means the development of a site or building with a combinat ion

of residentja I and non-residential uses in a single or physically integrated group of

buildings ( Ord. 367 ( 2006) § 5 (part), 2006) 
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17.110.490 Mobile home. 

Mobile home" means a factory-built single-family dwe\.ling constructed prior to June 15. 

1976 . to standards other than the Department of Housing and Urban Development

Manufactured Home Construction and Safety Standards Act. 

Ord. 415 (2008) § 52, 2008 :. Ord, 367 ( 2006) §5 (part), 2006: Ord . 216 (1998) § 4 (part), 

1998} 

17.110.493Mobile home park. 

Mobile home park" means a tracl of land developed or operated as a unit with individu al

leased sites and facihlies to accommodate two ormare mobile homes or manufactured

homes. 

Ord , 367 (2006) § 5 (part). 2006: Ord, 216 (1998) § 4 (part), 1998) 

17..110.503 Mono-pole. 

Mono-pole" means a structure composed of a. single spire used to support

telecommunication equipment. 

Ord. 367 (2006) § 5 (part), 2006 : Ord. 216 (1998) § 4(part), 1998) 

17.110.504 Movie/performance theater~ 

Movie/performance theater" means a facility for showing films and performance an, 

including accessory retail sales of food and beverages. This definit.ion excludes adult

entertainment uses. 

Ord . 419 (2008) § 4, 2008:0rd. 367 ( 2006) § 5 (part), 2006) 

17.110.506 Net developable area. 

Net developable area" means the site area after subtracting all rights-Of-way, critical

areas ( including bald eagle habitat regulations) and their buffers. stormwater controls. 

recreational facilities, public facilities. community drainfrelds or other area-wide sanitary

sewer facilities, and open space. 

Ord . 415 (2008) § 53, 2008) 

17 .110.508 Nonconforming lot. 

Nonconforming lot" means a 101 was lawfully created but does not conform to Ihe 101

requirements of the zone in which it was located as established by Ihis title or other

ordinances or amendments thereto. 

COrd, 415 (2008) § 54 , 2008:.0rd 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 ( part). 

1998. Formerly 17,110 .505) 

17.110.510 Nonconforming use, nonconforming structure or nonconforming use cf

structure. 

Nonconforming use . nonconforming structure or nonconforming use of structure" means. 

respectively. a use of land . a. structure or use ofa structu re which was lawfully

established or buill and which has been lawfully continued but which does not conform to

the regulations established by Ihis title or amendments thereto. 
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C. " Passive opeospace" shall mean all common open space notmeeting the definition

eLactive recreational open space, including, but not limited to, critical areas and their

associated buffers; 

D. " Permanent open space" means an area that is permanently reserved as open

space and remains in native vegetation unless approved for forestry, passive recreational

or access uses; and

E. " Recreational open space" means an .areathal shall be improved and maintained for

its intended use. Exterior as well as interior areas can constitute recreational open space. 

Examples of usable recreational space include swimming pools. community buildings, 

interior gyms, picnic areas, tennis courts, community gardens, improved playgrounds, 

paths and passive seating areas. 

I

Ord. 415 (2008) § 55.2008: Ord. 407 (2008) § 6,2008: Ord. 367 (2006) § 5 (part). 2006: 

Ord. 311 ( 2003) [Attachment 7 (part)]. 2003: Ord . 215(1998) § 4 ( partJ,199B) 

17.110.540 Ordinary highwatermark. 

Ordinary high water mark" means that markthatwill be found by examining the bed and

banks and ascertaining where the presel1ce and action ofwaters are so common and

usual, and so long continued in all ordinary years, as to mark upon the soli a character

distinct from that of the abutting upland,in respecrto vegetation as that condition exists

on June 1, 1971, as it may naturally changethereafier, oras it may change thereafterin

accordance with permits issued. by a local government or the department; provided, that

in any area where the ordinary high water mark cannot be found, the ordinary high water' 

mark adjoining salt water shall be the line of mean higher high and the mdinary high

water mark adjoining fresh water shall be the line of mean h.igh water. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216. (1.998) § 4 (part), 1998) 

17.110.545 Owner. 

Owner" means the owner·of record of real property or person purchasing a piece of

property under contract. For the purposes of this title. in terms of Violations and binding

agreements between the county and the owner. "owner" shaH also mean a leaseholder. 

tenant. or other person in possession or control of the premises or property at the time of

agreement , violations of agreement. or the provisions of this title. For the purpose of

processing an application for a land use approval or permit under this title, where such

application or permit must be filed by an owner, the term "owner" also includes a

governmental entity contemplating acquisition of a parcel for a use which would require

such permit or approval. 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.547 Parabolic' antenna, 

Parabolic antenna" means an antenna which is a bowl-shaped device for the reception

and/or transmission of radio frequency communication signals in a specific directional

pattern. ( Also known as a "dish antenna.") 

Ord. 367 (2006) § 5 (part}. 2006: Ord . 216 (1998) § 4 (part). 1998) 
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17.110.548 Parcel. 

Parcel" means platted or unplatted portions of land carrying an assessor's tax account

number. Parcels may be, but are not nec8ssarily.legallots. 

Ord. 415 (2008) § 56, 2008) 

17.110.S50Park. 

Park" means public or private areas of land, with or without bui/dings, intended for

outdoor active or passive recreational uses including, but not limited 10, arboretums. 

horticultural gardens and nature preserves. 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 ( pa~), 1998) 

17.110.555 Parking area, public. 

Parking area, public' or "public parking area" means an open area other than a street or

other public way, usedJor the parking of automobiles and available to the public whether

for a fee, free oJ charge, or as an accommodation for clients or customers. 

Ord. 36T(2006) § 5 (part), 2006 : Ord. 216 (1998) § 4 (part), 1998) 

17 .110.560 Parking space. 

Parking space" means a permanently surfaced and marked area nolless than nine feet

wide and twenty feet lon9, excluding paved area necessary for access, for the parking of

a motor vehicle. 

Ord. 367 (2006) § 5 (part). 2006:0rd. 216 (1998) § 4 (part),199B) 

17.110.565 Parking space, barrier free. 

Parking space, barrier free" or "barrier free parking space" means a parking space

conforming with WAC Chapter 51.30 . 

Ord. 367 (2006) § 5 (part), 2006 : Ord. 216 (1998) § 4 (part), 1998) 

17.110.570 Parking space, compact. 

Parking space, compact" or "compact parking space" means a permanently surfaced

and marked area not less than eight feet wide and eighteen feet long , excluding paved

area necessary for access, for the parking ofa compact motor vehicle . 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.572 Performance based development (PBD). 

Performance based development" (or "PBD") means a property development

charac1erized by comprehensive pJanning of the total projec!, though it may contain a

variety of individual lots andior uses . Typically , such a project may include clustering of

structures and preservation of open space with a number of flexible andcustomized

design features specific to the natural features of the property and the uses sought to be

implemented , Spedfic lot area, dimensibrt and setback requirements may be reduced or

deleted in order to allow flexihilityand innovation inbuilding design or placement, to

facilitate allowed densities and to increase open space, critical areas protection and

simila r components of the project. 
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Ord. 415 (2008) § 57. 2008) 

17.110.575 Perimeter setback. 

Perimeter setback" means in a performance based development (PBD). the horizontal

distance between a building line and the exterior boundary of the PBD.. 

Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.576 Permitted use. 

Permitted use" means a land use allowed outright ina certain zone without a public

hearing or conditional use permit; provided, such use is developed in accordance with the

requirements of the zone and general conditions of this title, and all applicable provisions

elsewhere in the county code. 

Ord. 415 (2008) § 58,2008) 

11.110.580 Person. 

Person" means an individual, partnership, corporation. association, organization, 

cooperative, tribe, public or municipal corporatjon, or agency of the state or local

governmental unit however designated. 

Ord. 415 (2008) § 59,2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part). 

1998) 

17.110.585 Pet. 

Pet" means any animal less than one hundred fifty pounds in weight. other than exotic

animals, kept for companionship , recreation or other non-agricultural purposes. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.590 Pet, non-traditional. 

Pel, non-traditional" or "non-traditional pet" means any pet other thana dog, cat. fish Of' 

non-rapter bird. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998)§ 4 (part), 1998) 

17.110.591 Pha.rmacies. 

Pharmacies" shaH mean businesses primarily engaged in the sale of prescription and

over-the-counter drugs, vitamins, first-aid supplies, and other health-related products. 

Pharmacies that also sell a wide variety of other types of merchandise, such as beauty

products, camera equipment. small consumer electronics, gift wares. housewares, and/or

cleaning supplies are considered "general merchandise stores'" 

Ord. 367 (2006) § 5 (part). 2006 Ord. 311 ( 2003) [ Attachment 7 (pan)}. 2003) 

17.110.595 Pier. 

Pier" means a fixed structure built over tidelands or shorelands used as a landing for

marine or recreational purposes. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 
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17.110.600 Places of worship. 

Places ofworship" means a permanently located building primarily used for religious

worship. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.605 (Repealed)" 

Editor's Note: Former Section 17.110.605, "Performance based development

PBD)," was repealed by§ 60 ofOrd. 415 (2008). Section 5 (part) of Ord. 367 ( 2006) 

and § 4 (part) of Ord. 216 (1998) were formerly codified in this section. 

17.110.610 Planning commission. 

Planning commission" means the Kilsap County planning commission. 

Ord. 367 (2006) § 5 (pari), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110,615 Porch. 

Porch" means a covered attached structureproviding a single entrance to a building, 

which may be either open or enc!osedup to one lhird. 

Ord. 415(2008) § 61,2008: Ord . 367 ( 2006) § 5 (part), 2006: Ord. 216(1998) § 4 ( part), 

1998) 

17.110.620 Portable sign. 

Portable signH means a sign which 11 as no permanent attachment to a building or the

ground wlli.ch include, but is not limited 10, A-frame, pole attachment, banners and reader

board signs. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 2.16 (1998) § 4 (part), 199B) 

17.110.625 Premises. 

Premises" means a tract or parcel of land with or without habitable buildings. 

Ord. 367(2006) § 5 (part), 2006: Ord. 216 {1998} § 4 (part), 1998) 

17.110.630 Privateairportof heliport. 

Prtvate airport or heliport" means any runway, landing area or other facility designed and

used by individual property owners for private aircraft for the purposes of landing and

taking off, including associated facilities, such as hangars and laxiways. 

Ord. 415 (2008) § 62. ZUUt\: Ord. 367 ( 20G6) § 5 (part). 2006: Ord. 216 (1998) § 4 ( part), 

1998) 

17.110.635 Prohibited use. 

Prohibited use'; means any use which is nol expressly allowed and does not meet the

criteria under Section 17.100.040. 

Ord. 415 (2008) § 63. 2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 ( 1998) § 4 ( part). 

1998) 
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17.110.637 Project permit or project permit application

Project permit" or "projectpermit application" means any land use or environmental

permit or license required from Kitsap County fora project action , including, but not

limited to, building permits, subdivisions, binding site plans,performance based

developments, conditional uses, shoreline substantial development permits, permits or

approvals required by criticalarea ordinances, and site-specific rezones authorized by

the Kitsap County Comprehensive Plan ( Plan) or a sub-area plan, but excluding the

adoption or amendment of the Plan, a sub-area plan, or development regulations. 

Ore!. 367(2006) § 5 (part), 2006) 

17.11Q.640 Public facilities. 

Public facilities" means streets, roads, highways, sidewalks, street and road lighting

systems. traffic signals, domestic water systems, storm and sanitary sewer systems, 

wasle handling facilities deSignated as public facilities .in the comprehensive solid waste

management plan, parks and recrealional facilities, schools, public works storage

facilities and road sheds, and utililiessuch as power, phone and cable television. 

Ord. 415 (2008) § 64,2008: Ord. 367(2006) § 5 (part), 2006: Ord. 216 (1998)§4 (part). 

1998) 

17 _110.642 Race track, major~ 

Race track, major" means a public or private facility developed for the purpose of

operating and/or competitive racing of automobiles. motorcycles or similar vehicles, The

facility may allow for up to six thousand spectators and may cOl!tain an oval, drag strip, 

road track and/or other course, Accessory uses may include1he sale of concessions and

souvenirs, a recreational vehicle camping park, community events andfor vehicle safety

training. 

Ord. 415 (2008) § 65, 2008) 

17.110.643 Race track, minor. 

Race track, minor'means a public or privately owned course designed for the operating

and/or racing of automobiles, motorcycles, all-terrain vehicles or simifar vehicles along a

defined route that may include straight-aways, curves, jumps andlor other features, 

Ord. 415 (2008) § 66, 2008) 

17.110.645 Receiving areas and parcels. 

Receiving areas and parcels" means areas within an urban growth area that are

designated on the Kitsap County zoning map or by further action of the board of county

commissioners, that may be eligible for additional residential development through the

transfer of development rights. 

Ord. 367 (2006) § 5 (part). 2006) 

17.110.646 Recreational amenity, active. 

A "recreational amenity, active" means an area within a development intended for use by

the residents, employees or patrons of the development for leisure activities. Such

facilities may include, but are not !imiled to, apaved sports court, children'splay
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equipment. exercise fitness trail, community garden or gathering area with water service

or similar facility . 

COrd. 415 (2008) § 67, 2008) 

17 .110.647 Recreational facility. 

Recreational facility" means a place designed and equipped for the conduct of sports

and leisure-time activities. Examples inciude .athletic HeJds, batting cages, amusement

parks, picnic areas, campgrounds, swimming pools, drilling ranges, skating rinksand

similar uses . Public recreational facilities are those owned by a government entity. 

Ord. 415 (2008) § 68,2008 Ord. 367 ( 2006) § 5 {part), 2006) 

17.110,650 Recreational vehicie. 

Recreational vehicle" means a vehicle such as a molorhome. travel trailer, truck and/of' 

camper combination or camp trailer which is designed for temporary human habitation for

recreational or emergency purposes and which may bemoved on public highways

without any special permit for long, wide or heavy loads. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (199B) § 4 (part), 1998) 

17.110.655 Recreational vehicle camping park. 

Recreational vehicle camping park" means a tract of land under single ownership or

unified control developed with individual sites for renland containing roads and utilities to

accommodate recreational vE1hicle~ orte.ntcampers for vacation or other similar

transient, short-slay purposes. 

Ord. 415 (2008) § 69,2008: Ord. 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 ( part). 

199B) 

17.110.660 Residential care facility. 

Residential care facility" means a facility that is the primary residence of a person or

persons who are providing personal care, room and board, and medical care far at least

five, but not more than fifteen, functionally disabled persons. 

Ord. 415 (2008) § 70,2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( partj, 

1998) 

17.110.662 Restaurant. 

URestaurantOi means an establishment vo/here food aiid/oi beverages aie served to

customers for compensation, 

Ord.415 ( 2008)§71 ,2008) 

17,110.663 Restaurant, high-turnover. 

High-turnover restaurant' means retail establishments providing food and/or beverages

for sale, and which are disfinguished by one or more of the following: 

A. Use of disposable food containers and utensils; 

B. Self ·service is available; 
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C The principal business is take-out foods and beverages; 

D. Drive-in service is available . 

Ord. 415 (200B) § 72, 2008) 

17 .. 110.665 Rezone. 

RezoneV means a change in the zoning classification on the Kitsap County Zoning Map

that affects one parcel ora small group of contiguous parcels, a section, or sections of

Kitsap County .co~sistent with Chapter 17.510.(Ord. 367 (2006) § 5 (part), 2006) 

17.110.566 RUial character. 

Rural character" means the patterns of land use and development that are consistent

with the following : 

A. Open space, the natura! landscape, and vegetation predominate over the built

environment; 

B. Traditional rurallifestyles ~ rural-based economies. and opportuniliesto both live and

work in rural areas; 

C . Visual landscapes that are traditionally found in rural areas and communities ; 

D. Compatible with the use of the land by wildlife and for fish and wildlife habitat; 

E. Reduces the inappropriate conversion of undeveloped land into low-density

development; 

F . Protects natural surface water flows and ground water and surface water recharge

and discharge areas; and

G , Meets the requirements of RCW 3B.70A.030(15). 

Ord. 415 (2008) § 73 , 2008: Ord. 367 (2006) § 5 (part), 2006) 

17 .110.667 Rural cluster. 

Rural cluster" means site development that avoids sensitive areas while preserving

forested I.and, steep slopes , wetlands, prairies and other ecologically or visually valuab Ie

landscape features while still obtaining residential density. Typically a percentage of a

site area is preserved in its existing natural or farmed slale. with individual house loIs

occupying the remaining acreage. 

Ord . 367 (2006) § 5 (part), 2006) 

17.110.668 Rural Wooded Incentive Program development. 

Rural Wooded Incentive Program development" means a development within the area

designated "Rural Wooded" on the Kitsap County Comprehensive pjanland use map that

has utilized the clustering provisions of this title and for which final approval has been

granted by the board of county commissioners. 

Ord. 367 (2006) § 5 (part). 20013) 
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17.110.669 Sending areas and parcels. 

Sending areas and parcels" meansundeveloped or partially developed lot(s) or parcel(s) 

located within a sending area, designated on the Kitsap County zoning map or by further

action of the board of county commissioners , that are appropriate to transfer

development rights. 

Ord. 367 (2006) § 5 (part), 2006) 

7,110 .670 Setback. 

Setback" means the horizontal distance from a property line to the nearest venical wall

or other element of a building or structure . 

Ord. 367 (2006) § 5 (pan), 2006: Ord. 216 (19gB) § 4 (part}, 19S8) 

i7.11 0.673 Shipping container. 

Shipping container" means any repository weater than 25 feet in length traditionally

commonly used for the interstate or international transport of goods. 

Ord. 415 (2008) § 74, 2008: Ord. 367 ( 2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part), 

199B) 

17.110.674 ( Repealed)~ 

Editor's Note: Former Section 17.110.674, "Shelte.red transit stop," was repealed by

75 of Ord. 415 (2008). Section 5 (part) ofOrd. 367 (2006) and Attachment 7 (part) of

Ord. 311 ( 2003) were formerly codified in [his section. 

17.110.675 Sign. 

Sign" means a collection of letters, numbers or symbols which calls attention to a

business, product, activity, person or service. Balloons or balloon type devices in excess

of five cubic feet, or flown more than twenty feet tn elevation measured from grade, or

taller than twenty· feet in heigtlt measured from mean grade are considered signs for the

purposes of this ordinance . 

Ord. 367 (2006) § 5 (part), 2006: Ord . 281 ( 2002) § 5 , 2002: Old . 216 (1998) § 4 (part), 

1998) 

17.110.680 Sign permit. 

Sign permit" means a permit which authorizes the placement or alteration of a sign on a

particular parcel of property or building. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.683 Site. 

Site" means the spaliallocajion of an actual or planned development. A site may contain

multiple loIs or parcels. excluding public right-of-way. 

Ord. 367 (2006) § 5 (part), 2006) 
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17.110.685 Site plan. 

Site plan" means a plan prepared \0 scale , showing accurately and with complete

dimensions, all proposed and existing buildings, landscaping, open space, structures and

features on abutting properties, and parking proposed fora specific parcel of land; 

including the specific requirements listed in the prEi-application meeting summary and/or

application. 

Ord. 367 (2006) § 5 (part), 2006: Ord . 216(1998) § 4 (part), 1998) 

17,110.686 Site-specific amendment. 

Site-specifiC amendment" means an amendment to the Comprehensive Plan and/or

Zoning Map that affects one or a small group of contiguous parcels. A site-specific

amendment most frequently affects only the land use designation and!or zoning

classification and not1he text of the Comprehensive Plan or a development regulation_ 

Ord. 367 (2006) § 5 (part). 2006) 

17.110.687 Stealth technology. 

See Section 17.110.057. Alternative technology. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 199B) 

17.110.688 Storage" hazardous materials_ 

Storage. hazardous materials" means the storage of materials produced on-site or

brought from another site that are fiammable, explosive, Of present hazards to the public

health. safety, and welfare. including all substances and materials defined as hazardOUS

materials, hazardous substances, or hazardous waste. 

Ord. 367 (2006) § 5 (part). 2006) 

17.110.689 Storage, self·service. 

Storage, self-service" means a building or group of buildings consisting of individual, self

contained units leased to individuals, organizations, or businesses for self-service

storage of personal property. This definilion excludes indoor storage, OUldoor storage, 

vehicle and equipment storage. and hazardous materials storage . 

Ord . 367 (2006) § 5 (part), 2006) 

17.110.690 Storage, vehicles and equipment. 

Storage, vehlcie and equipment"' means an indoor or outdoor area for parking or holding

of motor vehicles and boats or wheeled equipment for more than seventy-two hours. This

definition excludes automotive sales and rentats, automotive service and repair shops. 

and auto wrecking yards. 

Ord 367 (2006) § 5 (part), 2006) 

17.110.691 Storage, indoor. 

Storage. indoor" means storage of goods and/or materials located within a building . The

definition excludes hazardous materials storage, self-service storage, outdoor storage. 

and vehicle storage. 
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Ord. 367 (2006) § 5 (part), 2006) 

17.110.692 Storag'e, outdoor. 

storage, outdoor" means outdoor storage of products, supplies, and equipment. This

definition excludes hazardous materials storage, self-service storage, indoor storage , and

vehicle storage. 

Ord. 367 ( 2006) § 5 (part), 2006) 

17.110.693 Storage container. 

Storage container" means any repository twenty-five feet or less in length commonly

used for the transit and short-term storage of residential belongings . 

Ord. 415 (2008) § 76, 2008) 

17.110.695 Street. 

Street" means all roads. streets, highways, roadways, freeways, easements, and public

rights-or-way used for or designed for vehicuiar access or use including private roads

serving Of intended to serve five or more lots. Streets may also include provisions for

public utilities, pedestrian walkways , cut and ·fill slopes, and storm drainage facilities. 

Ord . 415 (2008) § 77, 200B: Ord.367 (2006) § 5 (part), 2006: Ord . 216 (1998) § 4 (part), 

1998) 

17.110 .700 Structural alteration. 

Structural alteration" means any change or a repair of the supporting members of a

building or structure and may be subject to the provisions of Chapter 17 .460. 

Ord. 367 (20(6) § 5 (part), 2006: Ord. 216 (1998) § A (part), 1998) 

17.110.705 Structure. 

Structuren means that which is built or constructed. 

Ord. 367 (2006) § 5 (part), 2006 Ord. 216(1998) § 4 (part), 1998) 

17,110,706 Sub-area plan. 

Sub-area plan" means a detailed, local land use plan which is a subcomponent of Ihe

Kitsap County Comprehensive Plan. Asub·area plan contains specific policies , 

guidelines, and criteria for a specific geographic area of Kitsap County. 

Ord. 415 (2008) § 78, 2008) 

17.110.707 Support structure. 

Support structure" means a structure designed and construcled specifically 10 support a

wireless communication antenna array, and may include a mono·pole, self supporting

lattice) IOWer,guy-wire support tower and other similar structures. Any device which is

used 10 attach an attached wireless communicationfacilily to an existing building or

structure shall be excluded from the definition of and regulations applicable to support

structure. 

Ord.367 ( 2006) § 5 (part), 2006 Ord. 216 (1998) § 4 (part), 1998) 
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17.110.710 Temporary sign. 

Temporary sign" means a sign or balloons intended for usewhich shall not be displayed

for more than fourteen consecutive days and twice in a calendar year, which shall

include, but is not limited to, portable signs, banners,A-boards and pennants. 

Ord.415 (2008) § 79, 2008:0rd. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 ( pari). 

1998) 

17.110.715 Temporary .structure. 

Temporarystruclure" means a structure which does not have oris nqt required by the

Uniform Building Code to have a permanent attachment to the ground. Temporary

structures are subject to building permits, ' 

Ord. 367(2006) § 5 {part}, 2006: Ord. 216 (1998) § 4 (part), 1.998) 

17.110.720 Temporary use. 

Temporary use" means a use which may occur on a lot on a seasonal basis or for a

prescribed period of time which usually would not exceed one year's duration. 

Ord. 367 (2006) § 5 (part). 2006: Ord, 216 (1998) § 4 (part), 1998) 

17.110.725 Tract. 

Tract" means land reserved for specified uses if1cluding, but not limited to. reserve

development tracts, recreation, open space, crrtical areas. slormwater facilities, utilities

and access tracts. Tracts are not considered lots. 

Ord. 415 (2008) § 80, 2008) 

17.110.730 Use. 

Use" means the nature of occupancy. type ofactivity or character and form of

improvements to which landiS devoted, 

Qrd. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 ( part),1998) 

17.110.735 (Repealed)" 

Editor's Note: Former Section 17 ,110.735, "Use separation buffer," was repealed by

81 of Ord. 415 (2008). Section 5 (part) of Ord. 367 (2006) and § 4 (part) of Ord. 216

i998) were formerly codified in this section. 

17.110.740 Veterinary clinic. 

Veterinary clinic· means the same as "animal hospital." 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 

17.110.745 Water.dependent use. 

Water-dependent use" means a use or port.ion of a use which requires direct contact

with the water and cannot exist at a non'water location due to the intrinsic nature ofits

operations. Examples of waler-dependent uses mayinclvde ship cargo terminalloadin 9

areas, ferry and passenger terminals, barge loading faciiities. ship building and dry

docking marinas. aquaculture and float plane facilities. 
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Ord, 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part), 1998) 

17 .110.750 Water-enjoyment use. 

Water-enjoyment use" means a recreational use, or other use facilitating public access

to the shoreline as a primary characteristic of the use; or a use that provides for

recreational use oraeslhetic enjoyment of the shoreline for a substantial number of

peopie asa general character of the use and which through the location, design, and

operation assure the public's ability to enjoy the physical and aesthetic qualities of the

shoreHne. In order to qualify as a water-enjoyment use, the use must be .opento the

public and the shoreline space of the project must be devoted to prOVisions that

accommodate public shorelineenjoymenl. Examples may include parks. piers, museums. 

restaurants, education/scientific reserves, resorts and mixed use projects. 

Ord_ 367 (2006) § 5 (part), 2006: Ord. 216 (1998} § 4 (part), 1998) 

17.110;755 Water-oriented use, 

Water-oriented · use" means ariycombination ofwa·ter-dependent, water-related and or

water-enjoyment uses and serves as an all encompassing definition for priority uses

under the Shoreline ManagementAct (SMA). 

Ord. 367 (2006) § 5 (part), 2006 : Ord , 216 (1998) § 4 (part), 1988) 

17 .110.760 Water-related use. 

Water-related use" meansa use or a portion of a use which is not intrinsically dependent

on a waterfront location but whose operation cannot occur economically without a

waterfront location_ Examples may include warehousing of goods transported by water. 

seafood processing plants, hydroelectric generating plallts, gravel storage when

transported by barge, oil refineries where transport is by tanker and log storage. 

Ord. 367 (2006) § 5 (part), 2006: ard . 216 (1998) § 4 (part), 1998) 

17.110.765 Wireless communication antenna array. 

Wireless communication antenna array· means one or more rods, panels, discs or

similar deVices used for the transmission or reception of radio frequency (RF) signals

through electromagnetic energy that can be attached io a building or sign. Wireless

communication antenna array examples may inClude an omni-directional antenna ( whi pl. 

a directional antenna (panel)and/or a parabolic antenna (dish). 

Ord. 415 (2008) § 82 , 2008 Ord. 367 ( 2006) § 5 (pari). 2006 Oid. 216 (1998) § 4 (pa It). 

1998) 

17.110.770 Wireless communication facility. 

Wireless communication facility" means any unslaffed facility used for the Iransmissio n

and/or reception of radio frequency (RF) signals through electromagnetic energy. This

usually consists of an equipment shelter or cabinet, a support tower or structure used to

achieve the necessary elevatjon. and the ant13nOa array. 

Ord. 367 ( 2006) § 5 (part). 2006: Ord. 216 (1998) § 4 (part), 1998) 
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17.110.775 Wireless communication support structure. 

Wireless communication support structure" means a structure specifically designed to

support a wireless communication antenna array. This may include a mono-pole

structure, lattIce structure or building. 

Ord . 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part). 1998) 

17.110.7BOWhip antenna. 

Whip antenna" means an antenna thatis cylindrical in shape up to twenty feet in height. 

Ord. 367 (2006) § 5 (part), 2006: Ord. 216 (1998) § 4 (part). 1998) 

17.110.782 (Repealed)" 

Editor's Note: Former Section 17 .110.782, Wooded reserve, was repealed by

Section 7 of Ord. 407 (2008). The section was originally derived from Ord. 367 § 5

part),2006. 

17.110.783Wrecking yard. 

Wrecking yard- means a place where damaged, inoperableor .obsolete machinery such

as cars, trucks and trailers, or parts thereof. are stored, bO\Jght, s·old. accumUlated, 

exchanged, disassembled or handled. 

Ord . 367 (2006) §5(part),2009: 0rd. 2.16 (1998) § 4 (part). 1998) 

17.110.785 Yard. 

Yard" means any area on the same lolwith a building or a structure, which area IS

unoccupied and unobstructed by any structure from the ground upward to the sky. 

COrd. 367 (2006) § 5 (part), 2009: Ord . 216 (1998) § 4 (part), 199B) 

17.110.790 Yard,front. 

Yard, front" or "front yard" means an area extending the full width of the lot between a

building and the front (or roadway) lot line, except as specified elsewhere in this title. 

Ord. 367 (2006) § 5 (part). 2006: Ord . 216 (1998) § 4 (part), 1998) 

17.110.795 Yard, rear. 

Yard, rear" or "rear yard" means an open space area extending the full width of the lot

between a building and the rear lot line, unoccupied, and unobstructed from the ground

upward. except as specified elsewhere in this litle. 

Ord. 367 (2006) § 5 (part). 2006: Ord. 216 ( 1998) § 4 (part), 1998) 

17.110.800 Yard, side. 

Yard. side" or "side yard" means an area extending from the front yard to the rear yard

between a building and the nearest side lot line, unoccupied and unobstructed from the

ground upward, except as specified el.sewhere in this title. 

Ord. 367 (2006) § 5 (pert), 2006: Ord. 216 (1998) § 4 (part), 1998) 
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17.110.805 Zone. 

Zone" means a section orsec:tions ofKitsap County within which the standards

governing the use of land, buildings, and premises are uniform, which is provided for in

Chapter 17.200 of this tille. . 

Ord. 367 (2006) § 5 (part), 2006: Orc!. 216 (199B) § 4 (pan), 1998) 

This page of theICitsap County Code is; current through

Ordinance 474 (2011), passed August 22,2011. 

Disclalm"r: The Cieri< of the Board'S Office has the official version

of the Kitsa;J County Code. Users should contact the Clerk of the

Board's Office for ordinancEs passed subsequent to the ordinance

cited above. 

County Website: http://www.kjtsapgov.com! 
http://www.kitsapgo.l.com/) 

County Telephone: ( 360) 337-5777/ (800) 

825-'1940

Email the cDunty: openline@co.kitsap.wa.u5

maHto:openline@co.kitsap.wa.usj

Code Publishing ' Company
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Appendix 5

KCC 17.455, "Interpretations and Exceptions" 



Chapter 17.455 INTERPRETATIONS AND EXCEPTlONS

Sections: 

17.455.010

17.455.060

17.455.080

17.455.090

17.455',100

17.455,1 'iO

17.455,120

Chapter 17.455

INTERPRETATIONS AND EXCEPTIONS

Directo~ authority to interpret code provisions and issue

adminlstrative decisions. 

Existlng uses. 

Pending long or short subdivisions. 

Temporary permits. 

Number of dwellings per lot. 

Obnoxious things. 

Existing lot aggregation for tax purposes. 

17.455.010 Director authority to interpret code provisions and issue

admiriistrative decisions. 

Page J of6

It shall be the responsibility of the director himself/herself to interpret ambiguous

and/orconflicting code arid apply the provisions of this title, Kitsap County

Countywide Planning Policies, Kitsap County Comprehensive Plan and

applicable sub-area plans. 

A. The director may initiate an administrative code interpretation without an

applicant request at any time, and the interpretation "'"ill be made available

pursuant to Title 21 by the department with the qe'lelopment code to which it

applies. ' 

B,Any person(s) may submit an application for codeinterprctatiorls from the

director and the interpretation will be made available by the department pursu ant

to Title 21 with the development code to which it applies. 

C. At the request ofthe applicant, in writing, the director may also authorize a

variation of up to ten percent of any numeric;'!1 standard , except density, when

unusual circumstances cause undue hardship in the strict application of this title; 

provided, such a variance shall be approved only when all of the following

conditions and facts exist

1. There are special circumstances applicable to the subject property. 

including size, shape, topography, location or surroundings, that were not

created by the applicant and do not apply to other property in the same

vicinity or zone; 

2. Such variance is necessary for the preseNation and enjoyment of a

substantial property right or use of the applicant posse~sed by the owners

of ( lther properties in the same vicinity or zone; 
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3. The authorization of sLich variance wiilnot be materially detrimental to

the public welfare or injurious to property in the vicinity or zone in which the

property is located; and

4. The variance is the minimum necessary to grant relief to the applicant. 

5. An approved variance shall become void in three years if acomplete

application has not been received: The director's response, including

findings for granting the variation, shaH be in writing and kept in the

department flies. 

D. All code interpretations are binding andmay be appealed by any party

through the process pUrsuant to Title 21 . 

E. All code interpretations, hearings examiner decisions on sLich

interpretations and board reviews shall be a permanent record of the department

of commu,nity development and included in the Kitsap County Department of

Commu,nity Development policy Manual. Code interpretations shall be made

available to the public and. posted on the county website. 

Ord. 415 (2008) § 213. 2008: Ord. 256 (2001}§ 2, 2001: Ord . 234 (1999) § 2

part), 1999: Ord. 216 (1998)§ 4 (part), 1998) 

17.455.060 Existing uses. 

A: Except as hereinafter specifiecl; any use, building, or structure lawfully

existing at the time of the enactment of this title may 'be contihu~d, even thoug h

such use, building, 01' structure may not conformto the provisions of this title for

the zone inwhich it is located. A use or structure not conforming to the zone in

which it is located shall not be altered or enlarged in any manner. unless such

alteration or enlargement would bring the use or structure into greater conformity

with th.e uses permitted wlthin, or requirements of, the zone in which rt is located. 

The hearing examiner shall review and approve requests for alteration or

enlargement of the use or structure through the conditional permit revievv

procedures as set forth in Chapter 17.420 . 1n no case shall the enlargement oi

these uses be allowed beyond the limits of existing contiguously owned parcels

at the time of the passage of the amended ordinance. 

8. This section does not apply to any use, building, or structure established in

violation of any zoning ordinance previously in effect

All uses ineXistence occurring on a specific parcel of land which legally qualified t''''' ... 

as apermitted undassified use under the provisions of any former Kitsap County t:;.J
zoning ordinance, shall continue as cOllforming uses after the effective daie oi

this title, provided, however, in no case shaH any use be allowed to expand into
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adjoining or contiguous property without an approved zone change or

conditional use permit, and further, any expansion on the original parcel shall

co"mply with the standards contained in the zone within which the use is

permitted. 

Page} 01'6

Ord. 415 (2008) § 214. 2008:0rd. 234 (1999) § 2 (part) .. 1999: Ord. 216 (1998) 

4(part),1998) 

17.~ 5. 080 Pending long or short subdivisions. 

Nothing herein shall require any change in the location, plans. construction, size

or designated use of any residential plat. for which preliminary official approval

has been granted prior to the adoption of this title. 

Ord. 234 (1 999) § 2 (part), 1999: Ord. 216 ( 1998) § 4 (part). 1998) 

17.455.090 Temporary permIts. 

The director may approve tempqrary permits, with conditions to mitigate

negative impacts, valid for a period of not more than one yearafter issuance, for

temporary structures or uses which do not conform to this title. 

Upon the expiration of the temporary permit, the applicant shall have thirty days

within which to remove and/or discontinue such temporary use structure _ 

Upon approval, temporary permits may be issued for the following uses or

structures: 

A . Storage of equipment and materials during the building of roads or other

developments; 

B, Temporary storage of stl'uctures forme housing of tools and supplies used

in conjunction with the bUilding of roads or other developments; 

C. Temporary office structures; 

D. Temporary housing/construction living quarters for personnel such as

watchrnen, labor crews, engineering, and mal"lagement; provider!: 

I. The building permit for the primary structure must have been issued; 

2 . The temporary dwelling must not be permanenHy placed on the site; 

3. The temporary dwelling must meet the setback requirements of the

zone in which it is located; and

4 . For (he purpose of constructing a single-family dwelling, temporary

living quarters (for example. a recreational vehicle) may be permitted only
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in conjunction with a stick frame structure . This permit will remain active as

long 'as the building permit for the single-family dwelling remains active. 

E. Use of equipment 'essential to and only in conjunction with the construction

orbuilding of a road, bridge, ramp, dock, and/or jetty located in proximity to the

temporary site;cprovided, thatth:e applicantshaHprovide a construction contract

or other evidence of the time period required to complete the project; and

provided further, that the followingequ.ipment shall be considered essential to

and in conjunction with such construction projects: 

1. Portable asphaltic concrete-mixing plants. 

2. Portable concrete-batching plants. 

3. Portable rock-crushing plants. 

4. Accessory equipment essential to the use of the aforementioned

plants. 

F Temporary uses and structures otherwise permitted within the zone which

will remain up to one hundred eighty days on an existing lot or parcel where . 

compliance with an administrative conditional use permit and landscaping

requirements are impractical. 

G. Temporary uses andstructures not specified in any zone classification

subject to applicable provIsions of the Kltsap County Code; provided, that sud, 

uses and structures may not be approved by the director for a period greater

than ninety days. 

H. The occupancy of a recreational vehicle CRY) for a period not to exceed

three months subject to the following conditions: 

1. The subject property must be located in the Rurai Wooded (RW), R u raI

Prnl"p.ctior; (RP); or Rural Residentjal (RR) zones; 

2. The RV must be occupied by the property owner or family member; 

3. The RV must be provided with approved utilities including septic or

sewer (health district approval), water, and electrical power; 

4. The location of the RV must meet atl setbacks required by the

underlying zone; 

5. The director may impose additional conditions as appropriate to ensure

that the RV use is compatible with the surrounding properties; 
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6 . The minimum RV size sha1l be two hundred square feet; and , . .. . 

7. A permil will be required each time the RV tS placed on a parcel. If the

RV is placed on the same parcel each year the application ieewill be half

of the initial fee. 

L Placement of a storage container on a property developed with single-family

dwelling or propenies wi1h an active building permit for construction of a

residential or con'lmerGi81 building is subjec1 to the following cenditions: 

1. The coniainer must meet all applicable setbacks for the zone; and

2. The storage container may not be placed on site for more than ninety

days; however, in instances where a building permit for a single-family

dwelling or commercial development is active, the container may remain on

site until thirty days after the perm1texpires or receives final

inspection/certificate of occupancy. 

Ord. 415 (2008) § 215,2008: Ord. 234 (1999) § 2 (pali), 1999: Ord. 216 ( 1998) 

4 (part), 1998) 

17.455.100 Number ofdwel1ings per lot

Except as provided for elsewhere in this title, there shall be no more than one

dwelling unit per lot. 

COrd. 415 (2008) §216, 2008: Ord. 234 ( i999) § 2 (part), 1999: Ord . 216 ( 1998) 

4 (part), 1998) 

17.455.110 Obnoxious things. 

In all 'Zones, except as provided for elsewhere in this title, no use shail produce

noise, smoke, dirt, dust, odor, vibration, neat', glare, toxic gas or rad iation which

is materially deleterious to surrounding people. properties or uses. Lighting IS to

be directed away from adjQining properties. Not more ihan one foot candle of

illumination may leave the property boundaries. 

Ord. 234 (1999) § 2 (paI1), 1999: Ord . 216 (1998) § 4 (parI), 1998) 

17.455.120 Existing lot aggregation for tax purposes. 

For the purposes of this title, parcels which have been aggregated by the county

for tax purposes shall be considered separate legally existing lots of record. 

Ord . 4"15 (2008) § 217, 20D8: Ord . 234 (1999) § 2 (part), 1999: Ord. 216 ( 1996) 

4 (part), 1998) 
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This page of the Kitsap County Code is \;urrent through

Ordlnance461 (2010), passed September 13, 2010, 

Disclaimer: The Clerk of the Board's Office has the offic;,,1

version of the KIt;;i1p County Code, Users sheuld contact the

Clerk of the Board's Office for orc!inances passed subsequent to
the ordinance cited above. 
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County webslte:http://www.kitsapgov.comi

County Telephone: ( 360) 337-4870

Code Publishing CGlmpany
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KCC 17.420, " Administrative Conditional

Use Permit" 
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Sections: 

Chapter 17.420

ADMINISTRATIVE CONDITIONAL use PERMIT

17.420.010 Purpose andapplicabillty. 

17.420.020 Administrative conditional use permit procedure. 

17,420.030 Previous use approval. 

17.420.035 Third party review. 

17.420.040 Decision criteria - Administrative conditional use permit. 

17,420.050 Revisioh of administrative conditionai use permit. 

17.420.060 ( Repealed) 

17.420.070 ( Repealed) 

17.420.080 Transfer of ownership. 

17.420,090 Land US6 permit binder required . 

17.420.100 Effecl

11.420.010 Purpose and applicability. 

The purpose oftrus chapter is to set forth the procedure and decision criteria for administratlve

conditional use permits. M administrative conditional usepennit is amechanism by which the

county may place special conditions on the use or development of property to ensure that nelN

development is compatible with surrounding properties and achieves the intent of the

Comprehensive Plan. This chapter applies to each application f.or an administrative conditior.al

use and to uses fom1erly permitteda/ter sfte plan review. 

Ord . 367 (2006) § 110 (part), 2006) 

17.420.020 Administrative conditional use permit procedure. 

A. The department may approve. approve with conditions, or deny an administrative

conditional use permit through aType Ii process as set forth In Title 21 of this code. 

B. Applications for an administrative conditional use permit shall contain the · information

required by the submittal requirements checklist established by the departmentas set forth in

Section 21 .04 .045. 

C. When an application is submitted together with anDther project permit application, the

administrative conditional use permit shall be processed as set forth in Section 21.04.035. 

D. Upon a determination of a complete application, the director shal l have fourteen calendar

days fa notify the applicant whether the application shal! be reviewed administratively Of by th is

hearing examiner at a scheduled public hearing . A public hearing wil/be required when a

compOnent ofdevelopment located within a commercial zone involves the conversion of

previously undeveloped land which abuts a residential zone. Further, the director may refer any

proposal under this section to the hearing examinerfor review and decision. 

Ord .. 367 (2006) § 110 (part), 2006) 

17.42ll.030 Previous use approval. 

Where, prior to December 11, 2006, approval was granted for establishing or conducting a

particular use on a particular site through a site plan revieW process. such previous review and

http://www.codepuhlishing.comiwll /kitsapcountylhtml/Kitsapi7iKitsap17420.html 3/1/2013
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use approvals are by this section declared to be continued as an administrative conditional use

pelmit. 

Oro .. 367 (2006) § 110 (part), 2006) 

17 .420.035 Third party review. 

The director may require a third party review from a technical expert to provide information

necessary to support an adminIstrative decision. The expert wJl1 be chosen from a list of

prequalified experts prepared and kept current by an annual solicitation by the department. The

applicant shall select the expert from a list of three names selected by the director from the

larger pre-qualified list. The expert w\l! be contracted to the county and report their flndings to

the dkector and the applicant. The cost of such report wiil be the responsibility ofthe applicant. 

OrdA15 (2008) § 186,2008) 

17.420.040 Decision crlteri.a - AdministratIve conditional use permits. 

A The department may approve, approve with conditions, or deny an administrative

conditional use permit. Approval or approval with conditions may be granted only when all the

following criteria are met: . 

1. The proposal Is consistent with the Comprehensive Plan; 

2. The proposal complies with appflcable requirements for the use set forth in this code; 

3. The proposal is not materially detrimental to existing or future uses orproperty in the

immediate vicinity; and

4. The proposal is compatible with and incorporates specific features, conditions, or

revisions that ensure it responds appropriately to the existing character, appearance, 

quality or development, and physical characteristics of the subject property and the

immediate vicinity. 

8 . The department may impose conditions to ensure the approval criteria are met. 

C. If the approval .criteria are not met or conditions cannotbe imposed to ensure compliance

with the approval criteria, the administrative condiTIonal use permit shall be denied. 

Ord. 415 (200B} § 187,2008: Ord. 367 (2006) § 110 (part), 2006) 

17.420.050 Revision ofadministrative conditional use permits. 

A. Revision of an administrative conditional use permit or of conditions of permit approval is

permitted as foUOII\Is: 

1. Minor revision$ may be permitted by the department and shall be properly recorded

in the official case file. No revision in points of vehicular accass to the property shall be

approved without prior written concurrence of the director of the department of public

works. Minor revisions shall be processed as a Type 1application;. and

2. Major revisions, including any requested change in permit conditions. shall be

processed as a Type II application; 

8. Minor and major revisions are defined as foHows: 

bttp:liwww.codcpublishing .com!walkitsapcountyihtmLilUtsap 17/Kitsap17420.html 3/1/2013
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1. A "minor" revision means any proposed change which does not involve substantial

alteration of the character of the plan or previous approval , including increases in gross

floor area ofno more than ten percent; and

2. A ·major" revision means any expansion of the lot area covered by the permit or

approval, or any proposed change whereby the character of the approved development

will be substantially altered. A major revisIon exists whenever Intensity of use is

substantially increased, performance standards are reducedbelowthose setforth in the

enginal permit, detrimental Impacts on adjacent properties orpublic rights-of-way are

created or increased, including increases in trip generation of more than len percent, or

the site plan design is substantially altered. 

3_ Any increase in vehicle trip generation shall be reviewed to determine whether the

revision Is major or minor. The traffic analysis shall be fiied bythe applicant at the same

time as the request for revision. The traffic analysis wilt follow TraffIc impactAna!ysis

guidelines as set forth in Chapter 20 .04. 

Ord. 367 (2006) §110 (part), .2006) 

17 .420 ~060 . (Repealed)* 

Editor's Note: Former Section 17.420.060, ·Vacation of administrative conditional use permit,~ 

wasrepe.aled by §5{b) ofOrd.490(2012). Section 110 {part) of Ord. 367 (2006) and§ 18Bot Ord . 

41S(2008) were formerly codified In this section. 

17.420.070 (Repeated)"" 

Editor's Note: Former Section 17.420.070, ~Revocation ofpermit,"was repealed by § 5(c} of

Ord. 490 (201.2). Section 110 (part) ofOrd. 367 (2006) and § 189 of Ord. 415 (2008) were fonnerly

codified in this section. 

17 .420.080 Transfer of ownershIp. 

An administrative conditional use permit runs withlhe land and compliance with the conditions

of any such permit is the responsibility of the current owner-of the property, whether that is the

original applicant or asuccessor. 

Ord . 367 ( 2006) § 110 (part), 2006) 

17.420 .090 Land use permit binder required. 

The recipient of an administrative conditional use permit shall file a land use permit binder on a

form p.rovided by the department with the county auditor prior to initiation of any further site

work; issuance of any developmenUconstructionpermits by 1he county; or occupancy/use of

the subject property or the building thereon for the uSB /activity authorized . whichever comes

first . The binder shall serve both as an acknowledgment of and agreement to abide by the

tenns and conditions of the permit and as a notice to prospective purchasers of the existence

of the permit

Ord . 367 ( 2006) § 110 (part). 2006) 

17 .420.100 Effect. 

No building or other permiLshallbe issued until after the end of the period allowed to appeal

the hearing examiner's decision . An appeal shall automatically stay the issuance ora building

or other permit until such appeal has been heard and a decision rendered by the board of

county commissioners. 

http://www.codepublishing.com!wa/kitsapcounty/l1tmVKitsap 17/Kitsap17420.html 3/112013
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Ord . 415 (2008) § 190, 2008) 

The Kitsap County Code is c:urrentthrough Or~inance501
2013), passed January 14, 2013. 

Disdaimer: Th.e Clerk of the 6oard's·Omce has the official

v€rsiOilof the Kitsap County Code, Users should contact the

Oerk of the Board's OffIce for ordinances passed subsequent to

the ordinance dted above, 

County Website: http://www..kltsapgov.com/ 

http://www.kltsapgov.com!) 
County Telephone: ( 360) 337-5777 I ( SOD) 

825-4940

Email thecounty:openline@c6.kitsap.wa.us
maHtn:openllne@co.kitsap.wa.us) 

Code Publishing Company

http://www.codepublishlng.com!) 

eUbrary
http://www.codepublishing.comjellbrary.html) 

http://Vv'ww,codep\.lhlishing.com/wa/kitsapcounty/htmIlKitsap17/Kitsap17420.html 3/1/2013
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h) " Receiving property" means real property within which the maximum permissible noise

levels specifi&d herein shall notbe exceeded from sources outside such property, 

I) " Sound level meter" means a device which measures sound pressure levels and conforms

to Type 1 orType 2 as specified in the American National Standards Institute Specification

81.4-1971. 

G) · Watercraft" means any contr ivance, excluding aircraft, used or capable of being used as a

means of transportation or recreation On water. 

COrd. 3-A (1975) § 2, 1975} 

10.28.030 Environmental designations. 

For purposes of establishing noise limitations, the unincorporated areas of Kitsap County shall

be classified in accordance with Kitsap County zoning ordlnance codified in Titlei7, and any

amendments thereto, asfoUows: 

a) Residential Zones. Class A EDNA residential zones shall include the following: 

1) All single-family residential zones; 

2) All multiple--family residential zones; 

3) Residential mob4le home zone; 

4) Agricultural zone; 

5) Forestry zone; 

6) Undeveloped land zone. 

b) Commercial Zones. Class B EDNA commercial zones shalllnc!ude the following: 

1) Business neighborhood zone; 

2) Business general zone; 

3) Commercial zone; 

4) Light manufacturing zone. 

c) Industrial Zones. Class C EDNA industrial zones Shall include the following: 

Manufacturing zone. 

Nonconforming uses, as defined by Chapter 17A60 of the Kitsap County Zoning Ordinance, 

and any amendments thereto, shall be classified according to the actual USe of the property

under the above EDNA classifications. The maximum permIssible noise level for a

nonconforming use shalt be that Je\lel which is applicable to the EDNA classification of the

nonconformIng use limited by the EDNA of the receiving property. 

Ord. 3-A(19T5) § 3, 1975) 

10 .28.040 Maximum permissible environmental noise levels. 

a} The noise limitations established are as set forth in the following table after any applicable

adjustments provided for herein are applied: 

1 i'1{\ i ') 
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Trial Exhibit 16: 5' contoured LIDAR

aerial photograph of the Club and nearby

properties





Kitsap Rifle Club Exhibit
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Anueudix 9

9) Trial Exhibit 3: map ofselected residences

within five miles of the Club







Appendix 10

Trial Exhibit 440 .: report regarding range safety

prepared by Scott Kranz ofAMEC Earth & 

Environmental





F,ugusl i, 2011

7-61 M-11691 0

Kilsap Rifle and Revolver Club

Mr. Marcus Carter

Executive Officer

4900 Seabeck Highway NW

Bremerton, Washington 9831

Dear Mr. Carter: 

Re: Evalu :~tron of Kitsap Rifle and FLBvo~ver Clob Ran :ge -Safety

Kltsap Rifle and Revolver Club, Bremerton, Washington

am

Mr, Scott Kranz of AJ.,,1EC Earth & Environmentat, Inc. ( AMEC)Vv3S asked to evaluate safety at

the KitsapRIFIe and Revolver Club (KRRC) range and provide all opinion as to whether the

KRRC ranges rneetor exteedindustrystandards forranges of their type . t\l1r. Kranz's opinion is

that theKRRC facility is safe and meets or exceeds industry standards for small arms firing

ranges used for salf defense, small arms, and law enforcement training .. In forming this opinion, 

Mr. Kranz considered information obtained during his inspectionof the f{RRCrange, the

Bremerton Police Department Range, which is USed by the Kitsap County Sheriff's Office, and

many othertanges of this type. 

Introduction

KRRC uses institutional and engineering controls to operate its small arms firing range irl a

manner that is for members and the public, The information provided in this report

demonstrates the KRRG operates therange safely, that It meetsorexceedsihdustrystandards

for similar and that it is a typical sma!! arms firing rangs, similar to the small arm s firing

law enforcement. The following topics are discussed in this report: 

a description of the KRRC range! 

Mr. f<ran :z.' s inspection of the Bremerton Police Department Range, 

documentaHon of typical local iS 1/;/ enforcern,ent tnJin~ng ranges) 

a descriptio n of range construction standards, and

KRRC range management

Kitsap Rille Revolver Club Ranges

The t<RRC isa typical small arms firing rangefadlity, operated as a not-for-profit facility

for use by member's guests, law enforcement, and the general public. The r~RRC
facilftyincludes ¢1 Rifle Range, Pistol Range,and 13 Shooting Bays . Al lranges have earthen

impact berms capturing bullets and shot associated with range use. The shooting areas

AN1EC , Ear~h & Environrnentat. 1nco

7":,76 SIN Durn,m Rontj

P:>r'::ianc, Oregon

USf'.97224

Tel -+ 1 { 50S} 63'9<s4Dt} 

Fax +. 1 V.NNI.amac.com
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Tri.al Exhibit 273: April 25., 2003 letter from

KitsapCounty Sheriffs Department to Club





OFFiCE OF

STEve BOYER

KITSAP COUNTY SI-IERIFF
614 DiVISION ST. MS-37 • PORT ORCHARD. WASIJIt~GTON 98366 • ( 360) 337·7101 • FflX3J7.1923

April 25, 2003

Eric JuU , Vicc President

KItsap_ Rifteand P,--6volver Club

POllox 134

BJ'emertOll, WA 98337

Dear Eric: 

R E·CEiVE ·D
MAr 1' 22005

I{J TSAP cOiJi'irVDEPTOF
COMMUNiTYDr::"lJE1OPMENT

Please acceptmy appreciation for the generous offer olapartnership between theKitsap

County Sheriff's Office and the Kitsap Rifkand Revo!ver Cluh. It is my understanding

that the recent meetings andcommunicatiorrs Witnyourorganizationhave been positive

and reslllts oriented.' . 

CollaborHiionbetween public and private-entities has provenitself valuable. ienCOUfi\ge

and supf.} Of't these actions and am pleased when progress is made. Your personal efforts

have be.en instrumental in achieving the progress to date and you certainly are an

excellent representative for the Kitsap Rifle and RevolYer Cltlb. 

We look for\vardto workilig with you in the future. 

Sincerely, . ; p
s, Jd~~ 

itsapCounty SJxeriff

A Staie -AccredltedAgency ---

KRRC001736



Trial Exhibit 550: April 10, 2009 email from Club

attorney Regina Taylor to Kitsap County

regarding draft deed





From: 

Sent: 

To: 

Cc: 

8 REGINA TAYLOR [bregina.taylor@comcasi.net] 

Friday, April 10 , 20094:34 PM

cfaver@co.kitsap.Vla .Lls '; ' rnkeough@co.k.itsap.wa .us ' . . 

kmho'Nell@co.kitsap.wa .us '; 'Bruce Danielson'; carllon_llau@qcom; ~v' larcus Caner ; 'Scott P. 

Holmen '; steve.laylorl O@comcasLnet

Subject: Meeting on 4·10·09 .. KRRCIKitsap County Dept, of ParKs & Recreat ion ( Marcus Carter, B. 

Regina Taylor . Chip Faver, Matt Keough) 

Attachments: 

Categories: 

Chip Faver & Matt Keough: 

1 AGREEMENT RE SPECIAL USE LEASE ·Iease amend only· 4-10-09.doc ; 2 AGREEMEhlT

RE SPECIAL USELEASE with option to negotiate in good faith 4-1 D-09.doc; 3 AGREEMENT

RE SPECIAL USE LEASE wit]) option to purchase terms 4 -10 "0900c

Client Appts

This fS ernail is to fo!l oVJ-Up on rneeting toda'y', Vie v.;ere verv encouraged by the direction that you inTormed us are th'2

COlll'ltV's goa ls rt?garding the KFlRC Lease and the Land Exchange. 

It is my understanding that the roilolNing points were made: 

1. Kitsap County w ould like to"p~rtner" w ith KRRC to provide a Reg ionaj Shooting Facility. Kitsap County agrees

with KRRC thatwolking together would be a win-win, 

2. There were a number of administrative issues and some erroneous assumptions made about communications

that resulted ina shorter tirneframe for the process and KRRC finding outabout the process a t a late junctu l·e . 

3. Given the current time table necessary to complete the la nd exchange and the need to eliminate t he potential

liabili ty to Kitsap COunty of owning land with a gun range on it, Kitsap County would like to st.ructure the land

exchange to provide a dOSing in which KRRC will purchase the property outrightwith the fee totransferto KRRC

immediately after Kitsap County receives the land from DNR . 

4. Our goal will be to trV to structure the purchase and sale around the 130 acres (inc luding the 72 a cres currently

under lease) that is requested by KRRCwith pu rchase based onthe appraisa l for the land purchase exch ange , 

subject to some adjustmEnts and conditiol1S to be negotiated in further detail in the near future. We noted that

a t~orth/ South orientation for the ranges and 130 acres would create a safer recreational operation . 

5 . There is a possibil ity that the purchase will h.aveto be completed in two phaSES, with 72 acres occurring as part

of the land exchange closrng and with the remaining approximately 60 acres be ing completed at a l ater point. 

6. Procedurally, it is believed by the County that under current la w, the 72-acre portionundel"l.e ase wi!! not ne(;d

to be publicly auctioll,out that the 60 acres may require a public auction process . Also, batli processes wiil

require a public hearing. 

7. As for financi ng, jf Possible, Kitsap County would prefer to have all of the money at clos ing bu1: may take aDeed

of Trust to help with the transaction . We would rook into the possibil ity of air: kind" paymen ts( i.e. value of

services to the Sh Qriff's Office put towa rd the amount owed). KRRC is confident that if the Purchase

Agreement is signed as soon c;s poss ible, we wi ll have no problem getting the funds together £ n a t imely fashion. 

8. The prel im -in ary apprais3i _ price i~ $4,000 an (Jere; but that arnount tS not confirmed untif corn pretion of the

appraisal review which should occur shortly. We discuss that further negotiation of this priCE' will occur based

on some conditions regarding development rights that w ould occur. KRRC mention that it v"as vital that we

have the abili ty to develop the land according to our long -ra nge pian, including a 600-vard rift-e range

9. We discussed howvv'onderful it would be when ( not if) Seattle were to sponsor an Olympics; with thiS

deve.lopmcnt, Kf1RC w ill be ina position to provide a recognized sport venue for the shooting € vents (vlhich

typica!l y nieda! first) 

10 . Development of KR.RC as an important resource for Kits.ap COLHlt/S community by sel ling thE.' iand and

cooperating with the deve lopment Within the overall plan f[JT this area w ill have be bene·f icia! because (a) 

imtead of spending County dollars to develop the facility, KHRC will actually put money into County coffers



A/hieh ""' Duid enable Kitsap County to purchase more of the land to make the Newberrv Hi!1 Heritage Park a

reality; ( b) KRRC wifi minimize the risk to the County for the gun range by tabng responsibility for the activities

on its ovm land; le) KRRC artd the County will work together tovJard responsible stewardship' of the lalld being

purchased, 

11, The "official" public input fo r the land exchange is being taken bV the Di-JR and ends on April 13, 2009

12 . Therewirl be a meeting on Aptil15, 2009 for the Parks & Recreation. The Newberry Hill Heriitage Park is on the

agenda with other important issues. It would be helpful to know that written testimony will be taken up to two

weeks after the hearing so that speakers on beJialf of the gun club can keep their oral testimony short and to the

point Also, as to the purchase itself, there will be an " official" publicliearing .on the purcha se(s). 

13. Kevin Howell, Civi l Division of the Prosecuting Attorney, will be hiHldlfng the sale documents. To assist in

expediting the process, KRRC will forward the versions of the Agreement between Kitsap ( ounty and KRfl.( to

Kevin Howell, Chip Faver & Matt Keough . (See attachments,) 

If I have misunderstood the points made or if there are any additiol1al points you would like to add to the foregoing, 

please do not hesitate to contact me. I will be following up WIth Kevin Howell directly to get the Pu rchase Agreement

completed and to iron out more of the detail s, The parties noted above will be included in all cornm unlcations as this

process goes forward, 

Regina Taylor

B.Rcgina Taylor

9353 Centra! Valley Rd. 1'1'\\1, Suite 2

Bremcrton,WA983 f 1

Ph. 360- 698~5522 Fax 360-698-2584

NOTICE: THIS MKSSAGE IS INTENDED FOR THET;SE OF THE INDBTJDUAL OR ENTITYTO 'i"VnOMIViHICH IT

IS ADDRESSED AND M.AY CONTAIN INFORl\UTIO!"-; THATIS PRIVILEGED, CONFIDENTIAL J!I...J'lD EXEMPT

FROM DISCLOSURE UNDER AP]'UCABLE LA\V. 

fJhe reader of this message is nortbe il1lCndcd recipient, or thc. cmployeeor agent responsible for delivering the message to the

intended recipient, YOU ARE HEREBY NOTIFiED that any dissemination, distribution or copyingofthis comn:m!1icarioll is strictiy
prohibited. . 

Ifyou have received this eommuuicationin error, please notify llS immediately bye-mail and delete the commun.lcation from your

computer. Thank you , 







7. Attornev's Fees. In the event of any legal action to enforce the provisions of

this Release, the prevailing party therein shall recover costs and reaSonable attorney's

fees, 

IN WITNESS WlrBREO.F, the pa.1ies hereto have executed this document en. the

day of ___ , , 2009. 
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AG1S& EMEl'<"'T RESP~CIAL US.E LEASE

Le.ase Am~1idmeilt. with Agre'ement'to ~~eg- otiatle Option to Purchase'} 

THIS AGREEIvIENTis executed this _-,- day of , 2009, by and

between KITSAP COlrNTY Cner~inafter " CoWity"), and KITSAP RIFLEAl'ffi

REVOLVER CLUB, arustoricand not -for profit corporation (hereinafter " KRRC"); 

WHEREAS, STATE OF WASHINGTON, Departme:J:t of Natural Resources

hereinafter " State"), is the owner of .certain real property located at 490() Seabeck

Highway N'N, Bremerton, Washington; 

vVHEREAS, State and County are in the process ofcoIDp!eting .a Land Exchange

for certain real propertywbich includes the area currently leased to the KK1ZC which w'Jl

resuit in the Count}' owning the land; 

VY'IIEREAS, the KRRCbas expressed its desire to continue the current lease with

the understanding that certatn prQv1sions of the lease would be extended to a 15-year

lease wi.th option to purchase when the property &'"1d r..l)e lease is transferred to the

Co Lk'1ty; 

rP..1:REAS, the County has agreed that upon receipt of the land upon

cOlnpietlen of the Land Exchange that it \.v111 agree to the changes requested in tl~e lease; 

set fOl'th in!?art 1 below (Amendment to the Lease); 

lHEREAS, the County has agreed to enter into good-faith negotiations to

furth.er amend the lease by providing for an Option to Purchase 130 acres, [ neluding the

leased premises; 

VY'HEREAS, if the Land Exchange is not completed, the State is v,.rilling to

Ar;lePd t..~e Lease pursuant to Part 1 (Amendment to the Lease); 

AGRR£lV[£NT RE SPECIAL USE L£ASE. - DR:\FT 1 Page 1





a, ' Safe Operation of Premises. K..l{RC agrees to operate the range in a safe

and prudent manner-

D. Classes for the Public. £(..R..1ZC agrees to pro1ride gun safety training;) 

hunter education classes and other classes to the public, 

c. Acknowledgement re Shooting Sr:orts. Kltsap County and its

Department ofParkS and Recreation herehy acknowledge that shooting

sports are a .rec.:)gnized recreational activity~ P..Jtsap .Countyagrees that it

wilIEst on its website web-links to all ' opento the public' ranges in the

county on parks website and other recreational infom1ation pubEcations

generated byKitsap County. (KRRC, Poulsbo Sportsman's Club, 

Bremerton Trap & Skeet, Bainbridge Is. Sportsman's Club) 

d. puffer Area, Recreation and other uses not compatible with target

shooting '~Nill not be permitted vrithin the 130-acre lease arcfl:.. It rrL?:_y be

necessarj for the COlliity to provide an even larger buffer area adjacent to

the lease area to protect public safety. 

e. Indusion in Heritage PrtTk Planning, Tae long-range Newberry

Heritage Parks plan will include KRRC and ilie shooting range as

arecognizei. (mapped) eiCITlent requiring special cOEsideratioI1 fro.ITl othe~ 

recreational uses. 

f. Priority ofExisting Use. Due to the long -standing use of the area. as a

shooting range ll8J'1aged by KRRC, all other recreational uses a.lld c ounty· 

AGRE E"" IE~T RE SPECIAL USE LEASE - DR.~ F1' 1



supported recreatioDalimprcvements and developm::nt will be subordi.nate

to use of the existing le~e area as a shooting range managed by K",tz..RC. 

g . Long-term Commitmentto Sunoort Shooting Snort~. Kitsap COUi,ty

Parks a..'10 Rem:ation recogniz;os that the signing ofrhe i5-year lease with

KRRC evidences a long-term commitment by t.1t coun,)' to support its

citizens in the shooling sports as a recreational activity within the. 

J'.jewberryHill Heritage Park/Central Kitsap Greenway area . TheC(Junty

i'llill begin any Land Use planning activity associated with thosepro'perties

wilh the assumption tr.at the target shooting range is the PR£FElL~D

LONG-TER..M USE OF ALL LAl~1) S WITHDf THE EXISTING L.EASE

ARFA. 

h. Sunport for Land Exchange. Based on the foregoing agreed terms, 

K. L~C whole-heartedly supports the DNR land exchange, 

3. Warr:.tnt of Capadtv to Execute ~ettieme! lt Agreement. The parties

represent and wa,.r;a.l1t that that they have the full right and authority to execute this

greemen. t asset fOwl herein. 

4.- N-o lle!iance on Srnt~me. nts . Except as other\;~~tis ,e ? r0vided herem , th,epfu-tie.s

ackntrvv'ledge that this l\greement is D~~ de solely for tr."! cO'Dsi'.ierati811 sFecified he.rein) 

without reliance on any statement or representation of either party, their agents or

epresentatives. 

5 . Agreement to Cooperate. The parties 19':ee to cooperate fuUy 3.Ild execute

arlY and aU supplementary diJcuments and io take all additional actions wbich may be

reasonably necessary or appropriate to give full force and effect to the basic ten.ns and

ofthis Agreet'nent. 
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6. Binding Agreement. The terms of this Agreement are contractual and nota

mere recital. This release shall bind tile 'heiIs 5 personal representatives , successors and

assigns of the parties. 

7. Attornev's Ft~s, In the evelltof any legal acton to enforce the provi.sions of

t.his Release, [ he prevailing party therein shaLl recover com and reasonable attoTIl.ey's

fees. 

IN \VENESS W:c-!EREOF, the parties hereto h.ave executed this documen t on the

day of , 2009. 

AGREEM£;\ i RE SPECIAL liSE LEASE - DRA.IT 1



STATE OF \VASHINGTON

cour-ITY OF KlTSA? 

On nus day personaily appeared before me _ to me

known to be the individual described in and who executed the within fu""ld foregoing

instrument; and acknowledged that hear she was authorized to and signedtbe & 3me as

the free and voluntary act and deed ofsaid organization for the uses and purposes therein

mentioned. 

GIVEN under my hand and official seal this __ day 01 ______ ... 2009, 

Notary Public in and for tb .. c State ofWashlngton, 

Residingat~ _____________ _ 

1y commission expires ·: ____ . ___ "", .. ~ ___ . 

STATE OF WASHINGTON

COtJNTY OF KlTSJ.:P

Oll trig day personally appeared before me , to me

kn.bv!TI. to be the individual described b. and vjhoexecuted t.lte\vithin and foregoing

instrument, and acknowledged that he or she signed the same as her free CL.'1d yoluntary

act and deed, for the uses and purposes therein mentioned. 

GIVEN under myhand and official seal this _._ day of _______ , 2009. 

Not!!]" y Public in and for the State of WasllingtQrl~ 

P .. es1diTIg at

My COlT'.mission expires : _________ _ 
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a. Purchase Option: Kitsap Courlty agrees to sign an option to seU 130

acres to KRRC, the area legally described on Exhibit A

attached, including the current developed r<h"'1ge area, to KitsapF'.ifle & 

Revoher Club, Inc. for a reasonable purchase price $260,000 ($ 2000 ?~r

acre). 

b. Exercise of OptioD;. l'..RRC shall exercise its option to purchase no later

thm three years after execuiion of the option to purcbAse; 

c. Ootion Atea to Remain Dudey_eloped. Unti.1the period for exercise of

the option has expired, the County ",,rill not allow the additional acreS

covered by the option to be developed by a..n.y other entity. 

d. CompletiDnofSale" The sale ofall lands to the cluD will be final prior to

tlle end ofilie LRRC lease termination in 2024. 

e. Application ofLease r_ayment'i to Purchase Prlce. Alll.ease monies

coliected by the county wil1 be applied to the purchase ptice of the: 

property . 

f. . riQ. Penalties for EarlY Purchase. At any time during the 15-yearlease

period KRRC may pay the balance in full wifr. DC earlY payoffpe:r.,..alry. 

g, Pro'Ocrty USeS. The subject property shall remain a shooting r~v: 1, g- e after

the sale. The County may need to create one or more parcels for L.1-J.e

sale . ZOnlD:g, and conditional use peGTLits associated with the sale

paredes) must be consistent w-ith the operation and future expansl on of

rifle and Plstol range activities, including but not limited to the uses sho-wn

on ExhlhitC O\fap ofFuture Activities) attached. 
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Trial .Exhibit 133: GoogJe Earth photo

vith shooting directions overlaid on

Club's shooting areas
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Trial Exhibit 477: May 11<) 2009 Kitsap

County Board of Commissioners meeting

agenda and unsigned resolution







KlTSAP COUNTY RESOLUTION NO. 

A Resolution to Assign llRd Convey Certain R1!a.i Estate

V/HEP-EAS, KitsafJ COliIlty(COi.lnty) has heen negotiating with the State Departmentof

Natarn( R.~ sOUIT~s _(D7' TR~) rc.gard.lnga 1un,d exchange intbe Centr:ll Kitsnp area e~, e }~:e~Nbe! TY

Hill Land ExchlL"1ge"); and

W'IiEREAS, the County hasdetennined that the iund transfer \:vith DNR is in the publk

interest as itwill provide condguo\ls ccunty ownership thatwil1 enable more efficient and

eff~:tlve iocal management iind.enha..nc;:d park, recreational and open spaceJacliitiesfOl' C otmty

reStilents; and

WHEREAS, a portion . 0fthe property DNR intends to transfer · to Kitsap Countywl ·~.1
include th.eassigmnenr oCa lease for aportior. ofpmpenycurrently leased to the Kitsap Rlfle

and Revolver Club (KRCC) for use as ~ shootillgrange; a.-'ld

Wl'lEREAS, the State ofWashington has reCDgnized a need tn preserve and rehabi l itate. 

shooting ranges that provide important benefits to the public for access a,.d recreation; use by

law enforcement andmijjtary personnel; and use foifirearm trailling.competition , and hun-ter . 

safev] education dasses;and

VlHEREAS, KRRC curr-,ently meets the state\Jneeds for Kitsap County by its operation

ofthe sbootingrangeas a private nonprofit faciUty ; and

VHEREAS, the County finds that itis in the public interest for firearm safety as well as

in the best econ,?mic interest of the County to provide that K.1{RC continue to operau VYit.1-t TuH

control over the propertY(ln which it tS located; and

Wl-.! cREAS, the County has had the KRl,{.C shooting range property appraised, and the

appraisal ofthe property as it tS currenilyused and will be continued in use is less than S2,,500; 

and

VBERE/'3, pmsuanl to Rc\V 36.34.020, Kitsap County may dispose or the KRRC

without.a public bidding process . 

NOV! THEREFORE, be i[ resolved: 

The Board of County Commissioners hereby authoiizesthe assi[:.nment and sale o f the

ofthepmperty acquired undert..'le mm/County land exchange, which Is mor;:: 

specifically described in. Exhibit A, attadled herewalldincorporated herein, to the Kitsap F. iDe

11;, zvQfver Club. Consideration bythe KRRCshaH include, but not be limited to, covenants

to maIntain ;(,J1d operate the property as a suootingtal1.gewlth. pllblicaccess,retcntion of cerwin

Cil.,<;·et;nents by the COUl:lty, orner envirol11nental considerations, and assumption ofliability the

mr""~nv arid ill::: us .c orthe property, 

BE 1T FlJRmER RESOLVED ; 



The conveYance to KRRC shall take place as soon as is practica,bleafter the property is

conveyed to Kitsap County by DNR. The Chair.of the Board of the County Commissioners is

hereby authorized to sign the necessary documents required to convey the property to the K..1{ RC. 

DATED this ___ day 0[ _________ 0 2009. 

ATI'EST: 

OpaJRobertson

Cl(~rk ofthe Board. 

ROARDOF Cm JNTY COlVlMJSSION:ER S

KITSA? COUNTY, WiVsBINGTON

Cli;\RLO'ITE GARRIDO., Chair

STEVE BAlTER ·Commissioner

JOSJi BROvVN, Commissioner
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Trial Exhibit 478: May 13, 2009 meeting lllinutes

ofKitsap County Board ofCommissioners~ 

l\lanagementTeanl
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HOARD OF CO!\ II\HSSlONERS - MANAGEMENT TEAM. 

WORKiSYtJDY SESSiON

8:30 AM

Attending: Charlotte Garriov, Chair; SteycHaucr\ COIllmissioner, Josh Brown, Cmmnissioncr; Nauey

RUDBannoGreulmn, ComIty Administrator; Larry Keeton, DirectorCommul1ity Development; Denllis

Oost; Katrina Knlltscn; Scott Dicnc (; Cindy Read, Community Development; Shelley Kneip". 

Pr(} SeClttor's Offk.e; Er.ic Baker, Commissioners; AngieSilva, Cnmmissiollcrs ; Chip Faver, Director

l)arks& Recreation; l\1atthcw Keough, Parks &; Recreation; Jeff Rowe-Hornhakcr,Commaoity

Deyelopment; Sue Schroader., Olympic Property Group; Tom McBride, MrBridc .Public Aff:aJrs; Burt

Furnta, Director Pcrsonncland HumanScrvices; Sandra Staples-Bortner, Erik l'edersell, Great

Peninsula Conservancy; Vivian Henderson, KAPO; Alison O'Sullivan, Melody AHen , SUfjua ~l:lisl! Tribe; 

Chris Dunagan, K Hsap Sun; GCllcBuIlock,Kitsap Audubon Sodety; Tom Nevins; Tom DortncHy, 

KCRP; LinclaBerry-Maruist, North Kitsap Trails Association; ILou Foritano,Pilmning Comt.missioll; 

Ryan Sandstrom,Alplnc Evergreen Davie! Overton" Overton Ass(Jc!atcs; Tara Lcmm, NK He.rald; Dari:\ 

Nelson; Rod Reid, Alpine Evergreen; l\lichac1 Yadrkk, CrCj Steph~l1ic l'inard, Budget; DaYC Tucker, 

Public Works; l~YynGrimtcy, Kltsap Suu; Terri Lyman, Parks aml Hecreation

Antidpa ted Time

APPROV11: J\frNUTESOF 04-29-09 8 : 30 - 8:35

Mililltes ... vere :approved at suhmitLed. 

lHJRb.L \VOODED INCENTlVE f'ROG10\M - K.t\T:rJN"" ICNlJTSON (pdf! 8:35 - 10 ;35

Shelley gavehistorka! background information and talked about tlie criteria used for designating

various ch"l$sificatiolls. 

Larry tall<A1d aboutthe definition of "rural character" -. necd to focu s oll.whM it looks like lo day

and wllltt it win IOll .k like in . .2D, 30,40 years in the futilre and ho'l'\' the county carl provide iocal

go,'ennncnt Sct-vices. \ Ve need to iook at wilatuyocr uses can be ill rural areas -" ha.t:- other-

l.udus(rl.eSwQuld be appropriate, 



fioard'" GUlding Valms for R\VIP: 

F'iscall{ f!sponsihility am! SustainabiHty

Q Illu',"jurisdictional coun:! ination

d Economy, Environm(!nt, Commnnity

Preservation ofRural Charact€f

Compliance with t.hc \ Vashiugton State Growth l'vlanagemcJ1t .Act

Open Space

The Hoard's vision forKitsap: Along with the Kitsap County 'Vision Statement, they ... v(mld Jike

Kitsap County tone knovt'A for v1bl'.ant, healthy waterfront cities witll astr{) ngrura! character. 

QucsU')[ ls-F'orest: 

1) ! sa .100 year oid Douglas Fir more beneficial to the enviruument than a 50 y,ear old Fir? 

2) ~"Vh. al is the CouHty's abiiil:ytoaffcct timucr management practices in 0IH~n space) Le., could the

County spedfy selective logging ,'S , clearcuts? 

3) How £ignificRhtisforestry(o the Kiisap Countyecollomy'? The hindeJ' imHcates that thel-e arc only

20+ forestry rdatcrl permanentjohsin the COli nty, The comprehensive pHuldoes !lotdesignate any

commercially viahie forest lands illthe County. 

4) How docs a one-time infusion offundsf(l!' thepropertyowneraHow tbem to maintain acti-ve forestry

if forestry is uot ecoilomiclllly Vi:lbic? 

5) Is preservation of a mature forest morcimportant and beneficial thaI) on-going forcstryresnlting ill

less m.atm'eforests7

6) \ Vhat arc the criterhlin determinin,g Ifland is prime for flH't;Srry'? 

7) \ Vhatcritcrtawcrcllsed whcndesignating .cllrrcnt Forest Rcsoun:c Lands in Kitsap County'." 

Questions -\ VHdJIfc(EnvlronmcDt

1) Gi>,en thc fact thatthe major.ity of20 acre parcels arc largcly I.eft in forest usc, howsigni fic:mt ~ 

diffe-renceis there on wHdlifeiaquifcrrcchargeigrounchvater/siorm\'I'ater fnnn 10 acre parcels comparcd

to larger tracts'? 

2)\VJ:13tare the hnpactsof these rllrahubtlivis!oTIson aquifer recharge compared to 2Gacrc home

sites? 

3) Arc we belter off vFith 2D acre hOJjI!! sites'? 

Questions -Fi ~ 

1) ,\-Vhat are the puotic service costs associated 'wit li an 800 lot sul)(l.ivision .adjacent TG Port Gamble

comparcd to the revennes generated. induae transit, fire service, sellOoI district costs , tall' cl.~f()rCCmcllt. 

transportation and others as appropriate, Wouid the gOVCrlHllental units prefer to scnlee tbaf

popUlation a( Fort Gainble Of 11; c:dsting cities and url;~ln growth areas. -

2) How does a GIMHhne infusion of fUDUS for t.he property owner aHow them to rnaintaiIJ acti vc forestry

if forestry is not econornkallv viable? 

3) How d{ j we provine i~caj government sen'ices to the fUl'al arcas under a constrained CGU rHy hudget: 

To w .hat degree wtluh:f urban areasbc subsidizingdustel'S? 

4) H01\' do we ('xmne(' t!arge dusters tOt'oads that we canuot afford'? 

5) \ Vhat arc the incremental costs a~so ciated with the density increase proposed by R\Vlf'? 





i- lom would iike w focus on; Targeted meetings with 0jlf dclcgationanG thank you ieli>t-crs to those

people; meetings with Le.auership in both Hou.se and Senate and with legislators who ~:haired the

issues ofp:micuhl: interest to us, 

Josh tn!d T() mtha~ he has dnne a great job this year and heard nothing but positive th.ings from

lcgisiatcH's anll other cOHnties. Charlotte and Steveagrced. 

Tom said .heis interested ill what worked best and Willlt didn't. .... weekly calls etc, He suggesLed

that repor~' tor [text y.ear "he shorter. lIe encouraged the buarr1to givehhn their c:onS"trl1cHv£ 

thoughts and ideas . Steve said with the combinatioIlofwork Tom is do&ng,staffsupportaml

Board wining to get iIlV()]vcd, this was a . .ffindcl ptngramthis year. The Boarrlaskedi1fthere arc

things To m needs from them to aHow him to be l1iore effective and make hetter use(} f~ his Hme, 

Josh said we n(~ed to figure out how we. ~all cOlltinueto ,york more closely ,\ ... ith otJrlcgisiators. 

They agn~(~d the priority Ile.xt faU is to find more I'cyc :nne. 

The TIoardallu Nancy commented that Tont 's reports have been clear and condseand he has

done ao <mtstantiing job Ellis yeanHH:i thanked him for all his hard work Tom !H.t.id it is a priviicg,; 

and honor to work for . .Kitsap Courrty, 

DEVELOFMENTCODE FORSTORJI,1\VAU::R-DAVE TUCKgR W.@ 11 :40 -12:40

Dave ta.!kedal} out title 12 and said his rec.lulHlicndation isihat the Board direct stafft:o schedule a

public hearing for an Gl.·dinance to implement title 12 changes. The pcn:nitcovcrs actions l'elated

tu Stonnwater in 6 categories: 

l'u.tJlic hwnIvement

f.' Puhlic Education

Y IllieitDis:charge Detection aud ELinlination

C(mstruetion Stormwuter Control

0 Post Constructi[} 11 StomHvater Control

0 GO<id lJousekeepillg for Municipal OperaHnns

Ste~' easked they spend u minutetG understand "".hat's !~ oing to be different on the gr'ound wilen

we do this and does this end up looUillg signific;mHy different that what we've done:in the past. 

Davc discusSed the difference. and what it means. 

In January 2009 the Board agreed with the staff recommendations to base ncw devcLoprnellt

regulatilln,S pertainiur; to Stormwatc, Ol:l these 8 focus areas; 

y ' rreat \":'tf.er .as a resourec

Groundwater R"ciJarge

PoHutautLoading.of Runoff

y Low Energy Fiow Regime

USl\ Sto:rnmatcr POliUtiCHl Prevention Plans

Adaptivelyl\'ia 11ageTechnicll! StormwlItcriYIanagementTools

r' Ilual lJsf'. of Land

Mllintairt Facility FUnction



TO 111!NUNTF BREAK

5. \ VAAGA WAY DEGSION - ERIC BAKER/ANGIE SnNA 12:5U ~ 1;20

Eric Baker -- continuuti!} fl of pubic hearing on Waagaway connectur roads and Sijvcn:laleDesign

Standards to the \Vaaga. Way Town Ceuter,PniIlts Discussed: 

j> Steve said it was interesting Monday night there w~s not it lot of attendam.c from people

invested in this, 

Charlotte· liked ~ee~ng topogr3phicnJ ! nap. 

J9sh there Yv'~ ren!' t enough. true staHd _2.rds. 

r l'urdcsign review committee in place, 

00 pitched roof I'equ.irement we need to decide 'I'hat we m-e designing for. 

St'(lVe asked if we arctalking about roofelevations or fa~ade - should makethateiear, 

especially to thos!! writing the standards. 

Joshmo'l'ea adoption ofordinance in many portio11Softhe SilverdaleDesign Standards in Kitsap

County Code Title 17 consolidating the usc tables relating to the \Vallga \VayTowll Center, All} 

inJavoT, motion carried, 

Steve proposed motion to illclildc f::ly3dc.as and option in areas v{here roof clc"iationis

nmntioued, Approved unanimously. 

y Discussed minimmll parkingrcCjllircd by code. Eric. said :it is 5 parking space p,,'l- 1000 ~q

ft of general retail space. 

Discussed bike lanes all connector roads; hXYlng fin both sides 'Wonldmakc: 1110%"C usable. 

Inlcn13.l pl;destrian fnot pathways to include bi~e lanes was talked ailout lastt:nceting. -

w()~ ld like torevisiUlmt. 1'1ecHo rethinkifthatis really necessary . 

l)!seussedcompatibility withexhting uses ofsnrroundinglaliu. 

TaU;:ed about cO! Jm~dul' road off Old FronTier. Board asked Eric in talkabout frame on

surruun-ding funds ·, 

TIl.r Unard "\'QuId like a more time to discuss the issues of connectivity beti,veen the connector road

and Old Ii,'rontier Road. As the moratorium expires tomolTow,there was discussion about

cxtclidingH another week After legaJ revie'",", staffre.ClJInmended adopting !hc COlHIcc:ior roao

vvithout ~t (~ ODnection to ·O]d Fronl1e"r-"at fhistimc~ Cbarl(i.t(~ 1\10v_cd toadqpt the QrdlIlnn:ee-,v:ith

thechnng;;: to remove the paragraph on page 3. 

Josh to adopt section lOA RS revised. Change beg!! ming the third full [lHragn;! ph : Dele 4l1! 

seuteilcc N) end; beginlli ng at "Dept'.nding Oll the develoIHi1ent. .. " The connection benvcen the (:nl

de sac Rnd Oid. Frontier Road (phase two) shall be determined through a future planning

process. H in favol' - motinued carried, 

Staffwl!sprovidclIdditiolllll informaUon regarding the ~~QJmedor nmd connection to Oid Frontier

and retnnJ to tbe BOll!'d in the near i'utm'e. 



6, BOARD DlSCUSSWi\ 1 : 20 - 2:00

Discussed monthly Ilmch with Elededand aecidc!u tG return to the n ; 00 am meeting ""- fith oue

Commissioner and then a brown bal; IUllcH in Chambers with all Commissioners. 

Made decisilm otiEmployees oftheMonth forI'vI:ay a.lld .lime: 

Tim Pt'H!Z from Risk I\,fanagcmcnt for May

Chuck Smiley frornl'uhiic "',IorksStonu\yMer for .lu.ne

Matthew l(cough talked about the land exchange. with DNR. Josh moved furappmvai. All] in

favor-Motioned carried. This wiJIbc ratit1ed:d the June g, 2009PubUc Meeting. 

Nancy pri$cnted a. resolution aHowingthc Kingston VUlage Grecil Foundation to P!Tf:tJrlU the

design. construction, maintenance andoperatioll of tbe Kingsthu 'Viliage Grecn. Steve gave brief

background. Josh moved the Rnardllpprovc the rcsnh,tion., Stevcsecond;u!l3In favor; 

A .. pprovedt· ~To. sh 'suggested that t.be groupg"iY.c n prcsc.-ntl:tion-to sho~' r:aU the -,vorl<: tne:r have been

doing at the Sune 8, 2009 meeting ,and the Ronrd win I·.atify theresoiutio!i at thatth:nc~ 

Board recessed into executive session from 3:20 - 4:00 pm to discuss potcntinI litigation pursuant

to ReW' 41.30.nO(1) (i). No action taken. 

Respecthllty Submitted by Deanna Erstad
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KITSAP COUNTY BOARD OF COMMiSSIONERS MINUTES -MAY 11 &. 13,2009

program. Moseley believes the biggest chaUenge continues to be working together as local

elected officials, state governments, customers of service and people :ln thscommunities is

to work towards a sustainable funding source for the capital program. 

oL~ 

I , QPPORTUMTYFOR THE PUBLIC TO .AODRESS THE BOARD ON RE@ULAR ·· 1

I BU~iNE§jSp. Gt:: NDA, iNCLUDiNG CONSENT J\GENDA &. ANY GENERAL iSSUES: 

I . I.Q. T6L. Ti!1~fiiITEQ 1915 MiNUTES
il ( Piease limit individual comments to 3 minutes. Written comments may also besubmrtled to II
II the Board , If this tirneframe is insufficient) Comments on items slated for public hearir;g wiU be

l.~ defecred until the hearing. " == ... 1
Ll't'! z?:iUW;':;?W;;;;;H * di'W 9 # := _= ~_:; a

1. Wade Larson addresses the Board with concerns about the Newberry HiJl

Heritage Park land swap and potential gun club sale . 

2. Lt. CoL Allen Calvary addresses the Board with concerns about the second

amendment and believes Kitsap County citizens are/asing their rights for no
reaSOI1. He asked the Board to declare sovereignty in the county in .order for

indiViduaJsto have their second amendment rights. He has concerns about gun

control in Kitsap County. 

3. Marcus Carter, Kitsap Rifle and Revolver Club, spoke in suppmt of the Newberry

HillfONR land swap and asked the Board to endorse theiand trade and to adopt

the Resolutic.:m assigning and conveying real estate to Kits.apRifle and Revolver
Club. . 

4. Brad Smith, Kltsap Rifte and Revolver Club, spoke in support ·of the Resolution

assigning and corweyingreai estate to Kitsap Rifle and Revolver Club. !- ie

thanked the Board for its diligence in this matter. 

5 . Holman, Kitsap Rifle and Revolver C!llb,addresses the Board with

concerns about environmental issues on the Newberry HlIl!DNR land swap
property. 

CQNSEN'f.iTEMS AND OTHERBUSiNES~ 
Nore ·: Unles~ othervvisEll1oted, all expenditures for the remaining agenda items have been

ir!C:!uded irlthe Annual Budget. 

A. Amot ion ismadeby CommissionerBauer and seconded by Gommissiorter Brown

that the Board approves the Consent Agenda. Motion carries lmanirnous!y. 

1) MISC;ELLANEOUS ! TEMS ~ 
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G. 

KITSAP COUNTY BOARD OF COMM! SSiO~jERS MJNUTES -1,lAY 1i & 13, 2009

10D% grant funded by WIA Staff Contact Bob. Potter, 337-4873. Motion carries

unanimously. 

A motion is made by Commissioner Bauer and secor'lded by Commissioner· Brown
that the Board approves the revenue contractwith the Olympic Consortium .& WA

State Employment Security Dept Consortium & WAStata Empi!oyment

Security Dept ( KC-173·09) providing revenue for employment and training

operations to 128 eligible dislocated workers in Kitsap, Cla!lamand Jefferson

counties for the period of february 17, 2009 -June 30,2010. Fiscal Impact: 

743.,236 . is _ -100% grant pJnded by VV,!/-lh Staff .',Contact Bob Potter, 3'37=4873. 

Motioncanies unanimously. 

A motion is made by Commissioner Bauer and seconded by Commissioner Bmwn

tbat.tr,e ' Board adopts ,!~eso~. tion No~ 083 .. 2!J09* authorizing c:lassiftcattonch·anges

in the . Department of Parks and Recreation and the County Admin .istrator

IComrnissioners Office. Fiscal Impact Approx $ S9,135lncluding ~ a! af-Y and

associated benefits ~ jncluded in adopted 2009 budget, GeneralFund~Staff
Contact: Lynn Cole, 337-3536, Motion carries unanimously. 

H. Amot.iol1 is made by Commissioner Bauer and seconded by Commissioner Brown

that the Bosrdapproves thecolltractamenciment wlth Olympic Consortium & 
Olympic Community Action Programs ( KC.315..oSB) shifting $ 20,000 in

SupportedFundsto the Community Jobs program to prov!dejob services toeHg!ble

participants in CJailarn and Jefferson Counties. Fiscal Impact: 100% grant funded. 

Staff Contact: Bob Potter, 337-4873. Motion carries unanimously. 

I, A motion is made by Commissioner Bauer and seconded byCommissioner Brown

thaUheBoard approves the revenue contract with Olympic Consortium &; WA

Smt~ Employment Security Dept Consortium & WA StataEmp!oymenl

Security Dept (KC-112..Q9) providing revenue for employment and training

operatrons to 128 eligible adultsirl Kitsap, Clallam and Jefferson counties · for the

period of February 17, 2009- June 30, 2010. FiscaUmpact $385,224 is 100% 

grant funded by WJA. Staff Contact Bob Potter, 337 *4873. Motion carries
unanimously. 

J . Amotion is made by Commissioner Bauer and seconded by Commissioner Brown

that Board approves 'the contract vvith the Dispute -'R~ls<J!uti-on CG.ntGf (K'C .139-

OS) provide a region wide ombudsman program and continue a Federa~ Btock

Gra!-,t Program to improve parent advocacy · within the mental health system

throughout the three-county PSRN. Fiscal Impact $83,155 is 100% grant funded

by DSHS. StaffContac;t: Anders Edgerton, 337 ~4866. Motlon carriesunanimously, 

K. A motion made by Commissioner Bau6r8nd seconded by Commfssioner Brown

that the Board approves the revenue contract amendment with WAState

Dap ~rtmentofSocia! &, HealfuServices (KC·364.01E) removing the targets ror
performance improvement mat were included in Section \) Quality Care - pubHc
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i<lTSAP COUNTY BOI\RD OF COMMISSIONERS MINUTES - MAY 11 & 13,2009

5357. 

B. A motion IS made by Commissioner Bauer and seconded by Commissioner

Brown that the Board approves the contract wIth the Estate of Raymond

Tallman {KC179"(}9} for purchase of the remaining piece of the Olalia Boat

Launch property in South Kitsap, Commissioner Dist #2 . Staff Contact: Mati

Keough, 337-5357, Motion carries unanimously. 

C, DiSCussion is held, comments received and a motionismadeby Commissioner

Garrido and seconded by Commiss1oner Bauer that the Board adopts

Beso!uti:on ,No.'OS'5.,2'009* authorizing the Chair of the Board " of Comm1ssion'6rs

to sign the closing documents for the OlaHa Boat Launch. Staff Contact Matt
Keough. 337-5357. Motion carries unanimously. 

D. Discussion is held ,commentsreceived and a motion is made by C9mmisstoner

Brown and seconded by Commissioner Bauer that the Board adopts ResoluUon

086-2009* assigning and conveying real estateio Kltsap Rifle and Revolver Club. 

StaffContact MatlKeough,337-5357. Motion carries unanimously. 

5) DEPARTMENT OF COMMUNITY DEVELOPMENT,; 

A.. Amotion is made by Commissioner Bauer and seconded by Commissioner Brovm

tllat the Board approves the Amended Binding Site Pla.n approval for Graben

Gewlnn in North Kitsap, Commissioner Dist #1, Staff Contact: Jim Bamard, 337-

4336. Motl.on carries unanimously. 

B. Amotion ismade by Gommissloner Bauer and secondedbyCommissioner Brown

fhat the Board approves the Amended Bindinq Site Plan approval for Twelve Trees

fka North Kitsap Business Community) in Norm Kitsap, Commissioner Dist#'~t. Staff

COl1t'ac't: Jim Barnard, 337-4336, Motion carrtes unanimously. 

C. A motion is made by Commissioner Bauer and sec'Onded by Commlssioner arown

that the Board approves the contract amendment with Herrera Environmental

Comnjitants ( KC~536~05C) ! Qcomplete the design of Chico Creek Re,s:toratlon

Phase 2 from 60 to 100%, and Phase 3 to 30%. Fiscal impact: $53 ,506 - Salmon

Recovery Funding Board. StaffContRct Susan Dorwhue, 337-45·57. Motion carries

unanimously. 

D. Amotion · IS made by Commissioner Bauer and seconded by CommisSioner Brown

that th.e Board adopts Resolution No. DS8·Z009'" clanfying Policy 11-Proposed

Fis.cat Policy for Fees, Community Development and amending Resolution No. 014-

200B- StaffContact Tina Holguin, 337-4494. Motion carries unanimous!y. 

E. A tnCyUOn is made by Commissioner Bauer and seconded by Commissioner Brown

that th .e Board approves the rnteriocalagreement with the KitsapCounty

Conserva.tion District {KC·148"09} forChitoCreek Restoration Projects Phase 1, 
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KITSAP COUNTY BOARD OF COMMiSSIONERS MINUTES - MAY '11 &. 13, 2009

6 , Steve Ruggiero believes there is more to be done: He saId he is willing to takethe

risk and investthecaprtal to improve the county and generate revenuewhich he has

show willingness and ability [0 do on numerous KltsapCounty developments. He

asks the county for a set of standards flexible enough to apply fairly to both

individual and assembled developmentwith aclearunderstanding ofhow the means

to achieve theJuture developmentcan be achieved inthis difficiJlieconomy. He said
included with these standards should be the flexibility to take into consrderation

existing property cnaracteristics , a common . sense appiicatioh of community

requirements and the financial realities of the give and take necessary for

development to proceed, 

7 . Sam Rosenwald said he concurs with comments made by Ed Koch, Bob Galioway

and Steve Ruggiero. He said he has attended countless hearings on this matter, 

made great progress In terms ofenumeratingand articulating a v ision for fhe best

that canoe developed here. He believes the process is almost there butnot quite. 

He said there is need for more work. He said there is one participant who hasn't

been here or participated and that is the Central Kitsap School District. 

8. Susan Bird said she does not want Phase Hofthe connector road to Westgate to be

inc/tJded as partofthe· Silverdale Design Standards of the Waaga Way Town
rt",,~ ~he s· ..,.;;.1 + h i" I"ca+ i "" ,., al no+ h6 nor.r! f .... r'· tho O,nvirr.'''m·· "''''t n' t'w" ,..." r in tho

V_l J .~: I. 'oJ1 Ctl'\''' 1.:.- 11 0 V - I,JVI.I " YB I -"~\,; i ~ 'V U ' f,Vt l.1 _\ J - v: " :u OJI A. I ..." i i __ 1 _"11" ~,~ I I I . U v

future. She said the canyon is too close, it all flows towards Ciear Creek and she

does want the pollution flowing ,into the creek. She asked the Board to make

changes to remove Phase II connector road to Westgate and have the north

connector road "dead end" just north of the development or end ata cul-de-sac. 

9~JimSommefhauser saidhe supportstheldeaof design guideHnes andmaking them

flexibleWhHe stHl holding a vision fur the area that the guidelines would support He

salt;! the design review committee is somewhat ofa new idea and he supports the

principle but has some concerns sllchas will there be guidelines , how wHi their

discussions relative to changes to theguideHnes be recorded and how wHi

com>istency be maintained from onevariatton on a property to the next var~a. tion on

the adjoining or three properties down the road? Heaskedhowenforceab~e would

thelr deoisions and recommendations be? 

Baker explains the concept of the design review committee . 

Amotion ' is made by Commissioner Brown and seconded by Commissioner Bauer

that the Board \NiH receive written comments on this matter through the close of

business on May 12, 20D9wlth Board deliberations on May i3, 2009 during work

study sessIon. Motion carries unanimously. 

11) OPPO:RTUNITY FOR THE PUBUCTOADDRESSTHE BOARD: 

Please limit comments t03 minutes. VVdttehcominel1ts mayalso be sLfomittedt.o the
Board ifthis timeframeis insufficient.) 

i . Wade Larson addresses the Boardwith concerns about the Ne\Nberry Hill!DNR land
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KITSAP COUNTY BOARD OF COMMISSIONERS MINUTES ~ ,JUNE 8, 2009

A motion is made by Commissioner Brown and seconded by Commiss.ioner

Bauer that the Board approves the Contract amendment with WA. State

DapartrrH~nt of Socia! & Health Sentices Mental HealthDivision ( KC- 363~ 
07E) providing mental health services in Kitsap, .Jefferson and Clallam counties, 

FiscaHmpact: $5,793 is 100% grant funded by DSHS. Staff Contact: Anders

Edgel'ton, 337-4886. Motion carries unanimously. 

A motion is made by Commissioner Brown and seconded by Commissioner

Bauer that the Board approves the . Contract amendment with Kitsap COlinty

Superior Court JuvenHe Department (KO-378-078) decreasing the contract
amount by '$16 ,379 -for the rGtsap Arterilat~ve:: Recovery SerVtces prograrn due to

the state budget shortfall. Fiscai impact: -$ i6,379is tOO''Io grant funded by

DSHS. Staff Contact Betsy Bosch,3374880.Motioncarries unanimously, 

ft.. motion is made by Commissioner Brown and seconded by Commissioner

Bauer that the Board approves the Contract amendment with Olympic

Educational Service District #114 (KC-352-07C) discontinuing the "Take Time

Program" due to the state budget shomall.Fiscallmpact -$26,880 is 100% 

grant funded by DSHS. StaffContact: Betsy Bosch, 337-4B80.Motion carries

unanfrnously: 

A motion is made by Commissioner Brown and seconded by Commissioner

Bauer thatthe Board approves the Contract amendment with Cascade

Recoverl Center (KC·34347D) increasing tt"ie contract amount by $ 34,632 for

adultsubstance abuse outpatienttreatmentservlces. Fiscal Impact $34,632 is

100% grant funded by DSHS. Staff Contact Betsy Bosch, 3374880. Motion

carries unanimously. 

L. A motion is made by CommiSSioner Brown and seconded by Commissioner

BaLler that the Board approves the Contract amendment with Siemens

Hij'althcam Dtagnostit$, Inc {KC- 219~08B) for purchase of siJPpties for

operation of the . urinalysis machine. Fiscal Impact: $31,000 is grant funded by

DSHS,StaffContact Betsy Bosch, 337 -4880. Motion carries unanimousiy. 

M. A motton is made by Commissioner Brown and seconded by Commissioner

BaUer that the Beard approves the Contract amendment with West Sound

Treatment Center (KC-34'1-07D) providIng increased adult substance abuse

outpatient treatment services. Fiscalhtlp..act $40 ,100 is grant funded by DSHS. 

Staff Contact Betsy Bosch, 337-4880. Motion carries unaniliTously. 

N. A motion is made by Commissioner Brown and seconded by Commissioner

Bauer that the 8oardapproves the Contract amendment with Agape Unlimited

KCw34S«01D) providing increased adult substance abuse Qutpatienttreatn'lent

sentlcesand chHdcare serVices. Fiscal Impact: $53,123 is grant funded by

DSHS. Staff Contact: Betsy Bosch, 337A880. Motion carries unanimously < 
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K1TSAP COUNTY BOPRD OF COMMISSIONERS MINUTES - JUNE 8, 2009

B. A motion is made by CommissionerBrown and seconded by Commissioner

Bauer that the Board approves the Interiocal agreement with the City of

Poulsbo {KCc 183·0$1) for reimbursable work performed by Kitsap County Public

Works. Staff Contact: Jon Brand, 337-4893 . Motion carries un. animously~ 

C. A motion is made by Commissioner Brown and seconded by Gomrnissioner

Bauer that the Board appiOves the Contract with the County Road

Administration Board (KC47S..o9) for improvements to approximately 1 .0 mire

of Seabeck Hwy in Central Kitsap, Commissioner District #3. StaffContact: Jon

Brand, 337-4893. Motion carries unanimously . 

D. A. motion is made by Cornmissioner Brown and seconded by Commissioner

Bauer that the Board adopts Reso.lutjon No. 096··2009* accepting the final

n6ticeof comp!etionfor Pump Station NO .7 in Centra! Kitsap, Commissioner

District#3. Staff Contact: Barbara Zaroff, 337-3663. Motion carries

unanimously. 

E . A motion is made by Commissioner Brown and seconded by Commissioner

Bauer thatthe Board approves the Contract amendment with the County Road
Administration 8oard( KC- 295~02B) for improvemen1s 011 Lake Flora Road in

South Kitsap, Commissioner District #2. Staff Contact Jon Brand, 337·4893. 

Motion carries unanimously. 

F. A mO'tion is made by Commissioner BroWn arid seconded by Commlssioner

Bauer that the Board affirms contract approvai with Tetra Tech, 1nc ( KC- 14S~09) 
for the Carpenter Creek/South Kingston Road Bridge in North Kltsap, 

Commissioner Districttti. Fiscal Impact: $191,446 -Road Fund "pass-through". 

Staff Contact Jon Brand, 337-4893. (Approved atwork study 5/6/09) Motion carries

unanimously.. 

G. A motion is made by Commis.sioner Brown and seconded by Commissioner

Bauer that the Board approves the interlocai agreement with the City of

Bremei101n(KC..QS1..oS).aflowing the County to perform services or rent

equipment to the City, StaffContact David Tucker,33? -7292. Motion carrIes

unanimously. 

H. A motion is made by Commissioner Brown and seconded by Commissioner

BaLler that the Board adopts Resoiutiof'l No. 091 .. :2009'" initiating County Road

Pro}ec;;t 1573, Carpenter Creek Bridge replacement in North Kitsap. 

Comrnissioner District #1 . StaffContact Jon Brand, 337-4893-. Motion carries
unanimously. 

L Amotion made by Commiss.ioner Brown and seconded by Commissioner-

Bauer thatthe Board.adopts ~~ No . 09S~20!) 9" amendjngthe 2009-
2014 Transportation Improvement Program to include improvements to ten

existing signaLs by day labor in Central Kltsap, Commissioner District #3 . Fiscal

Page 117

vlww.krt:;;apgov.com



KITSAP COUNTY BOARD OF COMMISSIONERS MINUTES·- JUNE 8,2009

Impact: $73,500 funded by SEPA mitigation fees, SHverdaie Lowe's Retail

Center. Staff Contact Jon Brand, 337-4893 . Motion carries unanimously, 

J. A motion is ,made by Commissioner Brown and seconded by Commissioner

Bauer that the Board approves the Contract with Setol1Construction, inc ( KC-

186~09) for the NW Bucklin Hill Road at Tracyton 8\vq NW intersection

improvements in Central Kltsap, Commissioner District #3. Fiscal Impa.ct: 

538,303 ..,.. Road Fund. StaffContact DickDadisman, 337-3556 , Motion carries
unanimously, 

K. A motion is made by Commissioner Brown and seconded by Commissioner

Bauer that thG Board approves the Memorandum of Understanding with the

UI1;t-ed States Navy (KC- 391~08) for preparation of a coordinated, 

comprehensive soUd waste management plan. Staff CCH'lUlct: PatGampbeH, 

337·4626. Motion cames unanimousiy, 

L. A motion is made by (; ommissionerBrown and seconded by Commissioner

Bauer that the Board approves the Memorandum of Understandingwith the

Suquamish Tribe (KC~176"() 9) for reVision of the Comprehensive Solid\Naste

Management Pian, Staff Contact: Pat CampbeH, 337-4626. Motion carries

unanimously. 

4) p'~ paRT~J; f;,( OF COJt1MQIDTY DEVELOPMENT: 

A. A motion is made byCommlss!bner BrQI,'IIll and seconded by CommisSioner

Bauer that the Board approves the Markel Binding Site Plan located in Central

Kitsap, Commissioner District #3. StaffContact: Jim Barnard , 337 -4336. Motion

carries unanimously. 

B. A motion is made by Commissioner Brown and seconcied by Commissioner

Bauerthat the Board approves the contractamendment with ESA. Adolfsoln

KC.332..o8A) for the environmental impact statementappHed for by Ueland Tree

Farm . Fiscal Impact $20,000 ~. ESA Adolfson/Ueland Tree Farm . Staff

Cont~ct Dave Greetham, 337"3171. Motion carries unanimously. 

5) JYVENJLESE ,R'iiCl;£}.QLVJ§.!9J11

A A is made by Commissioner Brown and seconded by Corr.missioner

BillUerthat the Board approves me jr1teragency agreement with the Olympic

EdUcational Sel'viceOistrict #114 (KC~1 11..(9) for continuing the Juvenile

Department transitional schoo! for high SChool aged youth. Fisca!lmpact

140,000 - Jail/Juvenile Sales Tax FundfFederaLGrant. Staff Ccmtact WiUiam

TrUeJllper, 337-54G6 .MotiDn Garries unanimously. 
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KiTSAP COUi~Ti' BOARD OF COMMISSIONERS MINUTES - JUNE 8, 2009

program and an average of2.0 requests for trials de novo were requested upon the

filing of arbitration awards. He recommends adoption of this ordinance a s one

method for reaching its 2009 midyear budget reduction target

Discussion is held, comments called for and a motiOIi is made by Commissioner

Brown and seconded by Commissioner Bauer that the Board enacts Ordinaru::;eNo. 

426 Q t;009** authorizing arbitrationandtrialdenovG fees in Superior Court civil

cases. MDtioncarries unanimously. 

OPPOB,TlJt\fITY FCRTHE piJBUC TO A.DDRESS THE BOARD: 

PJeaS€ ! imH comrnenis to 3 m-inutes. VVrttten cornmer-tsmey SrSo be submitted to- the

Board if this timeframe is insufficient.) 

12} ~ NTY ADMiNiSTRATOR'SCPMiViENTS: 

A Na.ncy Grenhan said the County has tva programs starting: i) Sailing Camp that
begins June 22, 2009; 2) the Fishing Derby hosted at Island Lakeon June 20~ 2009. 

13) !; lOARD OF COMMISSIONER'S COMMENTS: 

A Commissioner Bauer comments on and tbanked the Port of Bremerton for its

partnership with the Sinclair property (agenda ltem i0.l). He also commented ·on the

land swap with Kltsap Rifle andHevoiver Club. 

B. Commissioner Brown comments on and thanked the volunteers for the Anderson

Hill Overpass Murai Project

C. Commissioner Garrido also gave kudos the number of volunteers who work on

various projects throughout the county specifically those that are working on the
Stlmutus Initiative. 

Public meeting adjourns at 8:37 p.m. 

BOARD OF COUNTY COMMISSIONERS

KIT5AP COUNTY WASHINGTON

CHARLOTTE GARRIDO. CH,A,IR

JOSH BROWN, COMMISSIONER

STEVE BAUER, COMMiSSIONER
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I<ITSAP COUNTY BOARD OF COMMiSSiONERS MINUTES - JUNE S, 2009

ATTEST

OPAL ROBERTSON, Clerk ofihe Board DATE APPROVED

See Resolution Journal VofumH N.o. 64

See Ordinance Jouma! Volume No. 18

OTHER MEET!NGS ATTENDED BY THE BOARD: 

06/08/09 2:00 p.m. 

7:00 p.m. 

06/10/09 8:30 ELm. 

06115/09 10:00 a.m. 

2:00 p.m. 

06/16/09 8:00 a.m. 

1:30 p.rn

06(17109 8:30 a.m. 

12:30 p .. m. 

06/18/09 10:00 a.m. 

06/22/09 12:00 p.m. 

2 :00p.m. 

7 :00 p .. m . 

Admin Briefing- Pt Blakely Canf Room

BOCCRegular Public Meeting ~ soee Chambers, 

Work Study - Port Blakely Conf Room

Admin Briefing- Pi Blakely ConfRoom

Admin Briefing- Pt 8!akeiy Conf Room

KCCHAiTransrUEmergency Mgmt Board Meetings

KRCC Retreat

Work Study - Port Blakely Gonf Room

Hood Canal Coord Council - Silverdale Beach Hote! 

C Supervisors Gradu.ahon Certification - Chambers

Lunch with Elected Officials - eoce Chambers

Admin Briefing- Pt Blakefy Conf Room

soce Regular Public Meeting - BOCCChambers

The Board CourltyCornmissioners public meetings a,e te!evisedor! public access
television SKAT (ComCast. Ch.12 and Wavft Broadband en . 3) Mondays at 7:00PM and

Tuesdays at 11;QO AMano 1:00 AM}. 

Next regular Boar-d of Commfssioners public meeting will beheld June 22, 2009 at 1:00

p.m. inthe Board ofCommissioners Chambers 619 Division StreetPortOrcharrl, WA

98366. 

NOTE: Kitsap County do~s not discriminate on the basis of disability. jndividuals who

requireacC:Ommodations should contact the Commissioners Office at (360) 337 .11415 orTOO

36U)3l7.7215 0r1-800-816-2782. ( Piease provide fivehusiness days notlce for interpreter

services). 
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Appendix 19

Trial Exhibit293: I\'Iarch 18, 2009 letter from

Conlmissioner Bro'\vnregard'ing comments to be

included in the public record







Appendix 20

Trial Exhibit 438: rnap ofclubjs historical eight

acres prepared by AESConsultants







Appendix 21

TrialExhibit 486: aerial photograph from_ 2009

of Club's historical eight acres preparedby

SoundviewConsultants







Appendix 22

Trial Exhibit 539: aerial photograph from June

11,2010 ofareas surrounding Club,vith overlay

showing areas ofreduced vegetative

coverage/clear-cutting







Appendix 23

Trial Exhibit 359: April 21, 2009 entail from

Kitsap County deed negotiating agent 1VL Keough

to KitsapCounty Parks and Recreation Director

Chip l:{aver and attached leiter fronl State

Departnlellt of Natural Resources to CountyT









Richard W. Fife

April 17,2009
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The l1onorabl'.lLa.'T)' Seaquist. Washington Stale Represen'tative

The Honorable Steve B~\ J<:r, Khsap County Comml$sioner

Tne HOfiOnihle -Charloue G8J-rid-0 1 -Ki(:;.Gp ,County Ccmm1s.sicner

The Honol"dble Josh. Brown, Ki1Sap County Commissioner

LennYYDung, Department Supervisor

Clay Sprague, Deputy Supervisor, Uplands

Steve Saunders, Asset Management and Recreation Division Manager

Jl~lle Sandberg, Asset Management and Recreatlon Assistant lVllillager

Randy Acker, South Puge, Sound Region Manager

Doug. McClelland, SouthPuge! Sound Region, State Lands Manager Public usc and Ass.et Operations

Fik 09·0250

KC006795





Cc: StIDeRenresentative 26mD1strict-JanAngel

State R~ve 26th DistichLarry&squis

State Senator Derek IG1mer

KiwpCounty COmmissioners

KitsapRifle and Revolver Club

KC006797



Appendix 24

Trial ELlIibit 143: September 7, 2007Iette:." from

KJtsap County Department of Community

De,lelopment (DeD) to Club regardingpr.e-

appllcation request







Appendix 25

Trial Exhibit 144: April 1, 2008 letter from DeD

to (~ Iub regarding pre-application request:. 







Appendix 26

CP 4026-49, Club's proposedfinrlings offact: 

















19. The Club is designed to keep aii projectiles within the Property. Ex. 488 . Berrns and

2 backstops are primarily used to stop bullets from leaving the range . Targets are placed ncar

3 the middle of benns or backstops, or lower, to prevent bullets from going over them. 

4 pjcochets are minimized using paper or steel targets. In 2008, County Commissioner Josh

5 Brown statedhe was impressed with the facility: Ex. 336. 

6 There is no evidence during the Club's entire 84-year history of any aUega~ions of

7 accidenl2.1 shootings or a personal injury caused by a bullet leaving the Club. 

8 21. />,. mold Teves testified that the Navy came to the CJub to check t..~e ra.qge before it

9 allowed training to ocelli. Ex . 500 . Iv!arcus Carter testiti.ed he provided the'NaYjwitb

10 access to inspect the range aod overhead photos of the surrounding. area arld layout of the

11 Club prior to the Club being approved for Navy small arms training. 

12 22. The Club, in partnership with the County and DNR, developed a :·take it to fhe range" 

13 program whereby County personnel handed oul vouchers to persons caught shooting in the

14 woods that entitled them to a free visit to the Club. 

15 F. Toc County Was On Notice of Conditions at the Club i.n ;was. 

16 23. On March 28,2005, Steve Mount entered the Club's property be1ievingit 'Vias DNR

17 land to investigate noise complaints on behalfof the County. During lJisinvestigafion, he

18 noticed an area of the Club that had been brushed out but detennined the activity did not

19 require a permit and was nothing to be excited about in tenns of taking action against the

20 Club. After viewing. the brushed out area, Mr. Iv10unt mel with Marcus Carter, executlve

21 of the Club, and toldMr. Carter that he \ vould do some research a.l1d tile Club

wheth:::r any pcmuts were requiTed. 

23 Approximately tv,'o weeks bter, having failed to respond to the Club, J\1r.tvTount

24 on April 13, 2005, to investigate a complaint from Terry Allison regarding llse of

25 equipment at the Club, The Club had, in fact, begun clearing vegetation in the brushed

26 otH urea toexpiore the possibility of relocating its rifle range to improve :; afety and reduce
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relain its legal nonconforming use right, and continue operating within its Historical Eight

2 Acres . The Club requested an amendment of its grant so that the funds could be used to

3 make improvements at the Club witholit requiring a CUP. Ex. 355. The County was made

4 aware of the Club ' s decision and the amended scope ofits grant ld.; Ex. 416, 

5 28. Less thart a year later, in March 2006, Steve Mount of the DeD acknowledged that

6 the burden of proof WQuid be tough on the County to prove when there was .a significant

7 change from the Club's historic use , Ex, 314. Shortlytherearrer, in May 2006, t.he Club

8 contacted the DCD requesting a meetinglO discuss whether a CUP ' Nils still require:d,and a

9 cordial Hlceting was held. Ex. 142. The Club did not change its decision to abandon Lle

10 Relocation Project and continued its operations within the HistoricalEight Acres. In June

11 2006, Jeff S.mith ofthe DCDacknowledged thaithe Ctub was a permitted use. Ex. 322. 

12 29. The County never issued any citation or notice of violation to theCluh for the

13 Relocation Project \vork in 2005, nor did it ask the DNRtotake enforcemeniaction against

14 the Club. llslo:;ad, it asked DNR in 20D6 10 address any need for restoration of the area

is explored for the Relocation Project. Ex. 355. tn 2007, the Club replanted the dearedarea, 

16 \. Iud the DNR infOl1l1ed the County that it was satisfied wi1h the replanting effort . n.s Df

17 2001, the DCD believe() the clearing issue was resolved and did not investigate the matter

18 any further. 

19 \ VefiamisIssue5and the Critical.Arells OrrliruUlce

20 30, The County 's " Critical Areas Ordinance'· ( CAO), KCC Title 19; was enacted and

21 took e ffect in 1998. 

22 31 ' Che County did not present fLny e\'icience that the Club filled any wetland at its

23 Property after 1998. 

24 The opinion of the County's ',vellano consultant and testifying expert, 31Jl Shiels of

2S Tahtsaea Consultants, that the Club bad fined over 55,000 square feet ofwetlands adjacent to

26
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community that it would honor the eXisting terms of the DNR lease, that it was not looking to

2 renegotiate any tenus with the Club,and that termination of the lease would be poor

3 judgment on the County's part. Exs. 319;334; 336. It also confirmed that il was not trying

4 to shut down the range and it hoped that the Club would notice no substantive difference

5 after the land transfer. Exs. 300, 333; 336; 338. 

6 45. \ Vhile planning the land exchange with DNR, the County held meetings and received

7 public comments as to whether the Club should beaHowed lo continue on its leased hnd

8 once the County ber;amc iiS l:mdiord. The majority of the attendees at these meetings were

9 supportive of the Club. The County Commissioners also received inforrnationfmm t1e

10 DeD, including Steve MOlIDt and Larry Keaton, regarding potential orsuspect·ed code

11 viol<ltions that may have existed at the Club Property. Steve Mount of the Den gave a

12 PowerPoint presentation to the Commissioners ollttipjng his compliance issues '' lith 1::he Club, 

J3 lvlr. l'vlount also explained that noise complaints had been received by the County and

14 recommended that the PiOperty be inspected. Before the Hmd exchange took place, the

15 County ' vas aware of any zOrling enforcement issues at the Club now raised in this lawsuit, 

16 including clearing on the property and suspected expansion. Ex.347 . 

17 46, Prior to taking title to the park land and Club Property from DNI~ the. County's

18 n,presentativesinspected the Property, considered environmental and olher liabilities

19 associated with the Property, and hired an appraiser, who conducted his own inspection of

20 the Property. Exs, 2i9; 348. The County did not advise its OW11 appraiser that there were

21 il.11)' suspected, potential, or act1l3.i code vioialions or nUisance conditions associated with the

22 Property . The County instructed the appraiser to determine the market-based va] uation of

23 Property in an ' a:; is' condition . ! d. The appraiser was also instructed by the · t=Oill1ty to

24 consider the fact that the Property \ liQuid cDntinue to be used as a shooting runge consistent

25 with its historical usc , and iIthe CluD were to enlarge or matenaUy improve the facility that

26 would require land usc compliance measures and permitting through the DCD, Jd
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47. The appraisai estimated that if theProperty were no! maintained as an active shooting

2 range the potential environmental cleanup cost would be $2 to $3 million. Exs. 279; 348-49. 

3 The County was concerned that the potential contamination anaeos! of cieanup would

4 impact the value oftheland. Exs. 372; 348--49. TheCouniyadmitted it would bea cost to

5 the County to own or operate the Property. Id. Both Marclls Cfu'ier and Regina Taylor

6 testified thai. once the Club ceases being an activE shooting range it is no longer v"iewed as

7 metall'ecyclingopera1iol1 and isthen vie\ved as a hazardous waste disposal site. To insulate

g: itself from this potentially large liability and still move forward wlth the lami tran:sfer, the

9 County offered to sell the Property to the Club as soon as the County received titre from

0 DNR , subject to V>'l"iltenterIDs to be negotiated, including the Club's agreement to indemnify

11 the County for any environmental liability arising out of the Property. Exs 342; 348-49, 

12 362; 375. 

13 48 . The County prepared and passed a public resolution to assign and convey the

J4 Propelt,Y to the Ciuh. Ex. 477. By the terms of the resolution, the County admitted that the

15 Property was to be used as a shooting range, the Club provided importaIlt benefits to the

16 public and law enforcement and military persmmel, andils use for firearm training, 

17 competition, a..'1d hunter safety education classes was also beneficial. Id.The resolution also

18 staled that the Club met the CounLy'sneeos by its operation as a private nonprofit facility and

19 continuance ofthe Club was in tbepublic's intereSl for firearm safety. ld. 

20 49. The County knew the Club had a lang .. term relationship Vvith DNR and ex~cted to

21 operate at ~ he property for many years to come. in a response to a letter wrineTl by a citizen

22 concerned about the future of the Ciub, DNR adcrJowledged the Club's efforts to work

23 cooperatively wilh the County and gave assurance that the Club would be an integrai pan of

24 the pubIic lise designated for the Heritage Park. Ex. 359. 

26

50 Two days before the Property was sold to the Club, Commi.ssloner Josh Brown

in a public meeting that the land exchange would not conflict with tl'le Club's
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Appendix 27

CP 3987-4025, IGtsap County's proposed

findings of fact

















































































Appeudix28

CP 822-92, Declaration ofMarcus Carter in

Opposition to PlaintifPs Motion for Preliminary

InjuD'ction, dated October 6, 2010, with attached

Exhibits 1 through 11









I

lit . " . .... . 
M2; and slioolers carl shoot appropriate: largets up to1.1" tamiliam:atlOn with M4,M249 nnd

2 approximately 600 feci awny . 

3

I Ascommunily participation in organized shooting h35 increased, it became even more

41IimPo~~ntto provide iTI1~rovem~nts to the shooting ar~ used bythe Club, The " footprinf"of

5 It the active areas ofshootmg contmued-to be the same .actrvc 8 acres. 
n

6 t..j. ' rhC' fl;~ti ve 8 acres have evnived due to safety enhan.~ em~I1ts andertvironrrfe,ntal

I] IsicwardRhj:p over the years. The nature of the shoot ing sports ami styles of tra.ining sn<.)W5 a
7 . j

8 IIh [storyof int.erest growing and wll.TJing as interest, time ami technology changes, As Inembcrs

l! learned nKme about technology ands.afety issues for the rango, the configuration of the range

9 continua1iy evolved to accommocia!.ethe shootingspo.tis aud lraining needs that thetnembers

10 and the cdmmunity wanted to practice or sponsor in anyg:iven season. 

I 1 , 
I

12 L , 

F~}t' example, aerial shotgun was a larger part ofthe range decatiesago, As interest in

tbaLaspc.et l,Jfthcshooting sportB died. down and the Bremerton Trap and Skeet Club pnwided

13 ! j a speciaiiz(~d environment fur Trap and Skeet shooting, less trap ami skeet activities were

H
i4 n done at the Club, 

j

15 U In the eady 1980's, hecause the members weT!.l interested in participating in handbFJ.I11

16 ljsiihouettCi, that activity was researched and thcrange mociined to llceqmmoda:!e the : activity. 

nAdditiotH\l actlllhies were added as membersindkated they wanted to practi.ce host

IIevents ill "" dous disc iplines. 

It

19 ! I is the natura! evolution of ll. gun range. AB. the mc,'111bership turns 0 ver, the

Ilf activttlcs wir! reflect the current mcmbershlt~'s Interests, Obviously , as activities evolved. it
20 I t' 

Lwas fot the confhcuration ofthe nr.v ;;icaJ facilities to CnatH!C to maintain the leve10f2i ! j \ oJ .. -• ,.... -_. --' • ~ v . . ... ------

Il safety at established ranilC-S. ! ' ,~ 

22 j

23

24

j l1ECt..Alt.4 'tlON OF

I-.M.A.R .. CUtS' (;>.~" l:fTER .. llV. 01"POS.'!T1ON TO
M. {) 1' lONr'(~ R. I'Jl£UMfNA. RY

JJVJi.lN('T10N

I' d ! 
I

II
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II
II
II
i SAFETY

2 1 "Safe range certifications' do not exist. I hllve looked. The theme is consistent with all range

designers and managers, there Is no amount of engineering you can put into a facility that wiJ! 

stop someone who does,tl'1 understand, or isunwilting to follow the rtlks that witt he able to

keep proJectiles from leaving a range faciJity. 

3

4

5 I EDUCATIONAt'ofD TRAfNING

6 II . Hdll~tion and tr~ining is considered .the mO$t important ru,;pect of what tne KRRC _ 

II provIdes theIr mcmbershm and the commUnity. Many classes have been dcvelo'OeG at and
l jt _ . , "' ~ . 

II provided , [Dr a1 the fiwilitics and ranges ofKRRC. For instance, new visitors to the t-ange ,and
8 II ", ' -

1111105.e ti13t have notbeen there for an extended perioo receive ,a mandatoryBasic Range Safety

9 I13ric fing given by trained Range Safety Officcrs.ltisilie :most comprehensive class ofitskind

10 I! offered at any range in the area. Subjects covered inc1ude personal responsibility,. the "4
d

HCommandments of Firearms Safety"; safelyloadirtg, fit"ingand unloading firearms; Safe1y
U it

Htransporting firearms; understanding range commands and terms; proper targets and their safe
12 . 

IIplacem, ellt~ safelylumdling flmlfunctions ofammunition and firearms lmd more. 
t .. "'1 ~ ~ 

11
H

14 r The KR.RC Orien.tation and Range Safety Briefing is all intensive 5+ hour course that
I

15 i covers Club history, structure, and : ill aspects of safeund resp<msible usc of the rangeI, 
i 6 [ lfaCilities . Topics includc:commuruty safety, firearms safety, eye protection~ neanl1g

i. nroteCI!ort. lead ula.rlagemel1t, sr,cun.ty, member Obligations and it range walk through, 
17 ~ ,! 

Successful completion including a ' kntlcn test passed by WO% i.s necessary to obtain a
1-, 

18 1 memhcrmip card and gate pass" 
LI. ... --" 

lQ ! . -

n

20 11

WaShington State Hunter Education courses (\ vhich fill months in adv:.mce) offer an

21
11 invaluable resource in that every year htmareds ofn<;'I,v hunters, young and old, into the

22

23

24

woods throughout the coumy ami state with firearms expecting to discharge them in an

environment shared by hikers, homeowners and other outdoor cnlhusiasts. The tr..'iining

reed ved these classes arc credited " ita making each hunting season a much time of

year. \ 1,,;'DFW website for curriculum) 

I1ECLAR.:ttTION OF

i't1. .... A .. RC .. l/S .. ·.·.·.C ......•.• ·.'AR .. ·.' ... TEJJ.IN (Jppo,.r;ITJON TO . 
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Ii

II

Ii
I

2 i ENFORCEMENT

3 I , RU~£/ POLlCY MA1( I~G ___ . 
KR .. !:{C has developed standard operabng procedures speclf'ically for the use ofthe facll1!tics at

4 1\4900 Seabeck Hwy NW. See Exhibit 3

5 II R,,\NGE OFFICERS

6 II' 111C KRRC Range Officer (RO) Prol;'Jum is made up ofdedicated volunteers that

rt(1n~l'F> ~ a?'\ 1!i h~~tifi~ ",rfhp~,:" }; fi1 .. .., "1"\ :,~ lr.:. -:r~ ... 'Q hn"...T "'~~'lr:>t~ .... t...,. ... nn ..... ;-~'f-J..,. ,.. t"""_"1 '~ f:"' ... '"! -;-:'!:'-""'~~ ... ~ -t".>f?f17 iI "'''' ........... r .......... :.l ~ .~.I,J H" .......... "" ... ~ .. ~ ..... u. 1. 1~U."" <" lJ ~ n, ..... u,u· v ' 1~j!"'U Vla-0..:1 ap.·JJ. 5 ' f'" ll!! U"" l!'ltt-lllE} a ! L!.!Hi..::H1,.....L:f..-_ ----~ 

II hours of !raining under a certified rlL'lge officenmd then maintain status as a range officer by

8 donating a minimum of8 hours per month. TheRO class emphasizes that the purpose i()f the

9 range officer is to assist users oithc faciiityin the safe practiccs necessary to ensure tlie safety

10] ofthe community atlargeand second, the safety ofthe users ofthe range, 

J I I RMge Offkers provide guidance and supervision during the nourswe arc open. to the

12111 pllblic anl.l aid in ~e security ofour fucili~les. We encourage and ~a. y for ndditionallra:ining

II for range officers lJdleycan attend a Natlonal Range OftiQcrs Institute course when

iJ'1II scheduled in the, area. 

14 n Education .md enforc·cmcnt uftne, rules is paramount in the safe operations ofa..ny
I' 

15 \ Irange . AnyHme a user ofthe ran.ge is found violating club rules or po!icyofK.RRC or ofan

Iii' established activity, they arc stopped,correctcd immediately, ' provided with additional
16

III training, (It rcqt1~red 1:0 ; cavc the railgc. 

17

II] employs a l~allhue '::~~;::~:~::~~:~~ m with rnultiple camera.~ to record

20 I ail shots fired on the primary heavy use rifle 3.nd pistol ranges . After hours, range orr.cers can

j! 11log in to monitor activities from home. [ f a complaint is received., we have the ability to go

L I hack up toone week and view any event in real time. In recent weeks, we have recdvcd
J

L._ i multiple cornplaints on late shooting and have not found one to be based on activitytaklng

2Jplaceon our ranges, 

24
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n

II
II
I! Unlike some of the other ranges, because the dub leased its land from the D[\;K, DNR

2 iIconducted inspections ofthe Range property on a rcgu1ar basis and regularly advised the Club

I. 

if there were anv concerns, 
3 . -

I

I

51 example for ;an Americans wlrh Disabilities Act (ADA)··. ramo to the ri.l1e line, a perm;t ::: III. il ' .,. 

6 II acquired. Obviously, ruany of the activities did not require a permit, For c):aml)h;, painting, 

71\ gl~nera! m.11intenancc , and safety improvements, I

4
Occasionally, KRRC was iManned when a proposed addition required a pennlt. 

Ii II

8 ! 
Atone time, in 2004l2005, the Range considered a change of the primary rifle tihe for

9 . acouplc of reasons., i) to mitigate noise to the immediate neighborhood and 2) to provide a

10

11

12

North/Southorientation. It was fortuitous that DNR had opted to clear cut a portion of the

land a little morc than a decade hefore .. Afterobtaining a grant through the Wa.~ hington Slate

Interagency Committee for Outdoor Recreatiol1 ( lAC) anda.pproved by the DNR's

Commissioner ofPtiblic Lands, KRRC began the process ofdetermining the final positioning

13 ! Ifur the replacement range. 

14 I
15 1 K,RRC requested aprc-applicalion meeting with Kitsap County DCD, lOQcten"l:ut1c the

16 1'.1 steps l1eeess<U':'f to oot;.l:n n~~ssary grad.~~g, bt! il~ing and electrical permits for t.'1eproj~t. 
I,! Severa! memhers ofDCD\n51tlOUl the facIlity and inspected the mnge. The Club \ vas told vy

17 IIDCD a: " conditional usc permit." would he needed in order to make the change, as it

18 I would deemed an " expansion." KRRC attempted to rcason that it was simply a

f h ,. ' fl' ' Th {' (. l' d R h19 IrcposH1 omng 0_ t. e eX.!5tmg fLC mnge, and. not an expa..!)SlOn,., e ~ O! lntyls.agree· ... aLer

20 Ithan its grandfathered status, the Club opted to forego pmject. Instead, KRRC

11opted to IllaintEin the prLl1iary 8 acres , improve handicap access and perform other sound
U ! Iattenuation work

22 I
23 1008. KRRC '., vas Informed that DNR v,!OuM be exch,mging over 500 ;2.Cres, 

24 11'lChlding then acres leased to KRi1C , with Kitsap County. KRRC apprl''J<1Choo the County
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1 II facIlity wouldbe included as part ofthe nonconforming LlSC. As memorialized in the Bargain

2 I! and Sale Deed, WB would be able to continue with our grandfathered status, to wit: 

Grantee { KRRC] shaH confine its active shooting range facilities in the

3 I pmp,:rtycollslstent with its histGdcalusc of approximatc1yeigbt (8) ~crcs
4 I ac~iveshclOtingrallgcs ~'1iththe balance or.llle property s.erving as safety and

I nOISe buffer zone; provIded that Grantee may upgrade '-'Tlmprove the prC'pert.y

5 I and/or facilities within the historicalapproximately eight (8) acres in a manne.£" 

II CCllSistent with " modernizing" the facilities consistel'll with mUllagcmel:U

6 n pr'dCticcs for a modem shooting range. " Mod~rnj:r.iil .g " the facilities may

n include, butnol be limited tD: ( a) construction of a pcnnancnt buildings. or

7 ~l buildings for range office, shop, w.arehouse , storage, : careta.k,:·er facilities! ( cJ

sanitary bathroom faciUti es, and/or classrooms; Co) enlargement ofparking

8 i! facilities" indoor shooting facilities; ( d)re-orientation of the direction of

n individual shooting bays or nmges;incrcasing distances for the rifle shooting

9 ' range; ( ij water system improvements including wells, pump house, water

10
d.isttihution and water storage; (8) noiseahalernentand public safetyadditions. 

11 Signrnc.antly, the Bargain and SaIeDeedprovided thatiflldditionat use outside of the

i
12 1 originalS acres was to occur, that penuits for those uses would .need to be applied for : 

i
1 Also, Grantee may. alsoar.m ly to Kitsap County for exrmnsion beyond the historical13 ~ t't .. -. .. r .. ! 

I eight ( 8) acres for " supporting" facilities for the shooting rangcsor additional

14 i rooreatiormi or shooting facilities, provided that said expansion is consistent with

I public safety, and conforms with tbe terms and conditions contained in para.graphs 4, 

5 I $, 6, 1, and 8 of IhisBargain and Sale Deed and the m ies and regulations ofKitsap

I for development ofprivateiand, 

16

17 .! From the date of the Bargain and Sale Deed to present, KJL.1tC has operated the
I. ... . 

18 II' premISes in good faith, abidhlg by the covenants contained in the Bargain and SaJe Deed. 

1 Improvement plans . vithin the scope of the non -cC'Jt1fonning use were to pro-vide the

19 IJ '~!! O\ V; nlir
1!'VLl · , 

20 . first project, as articulated in the public hearings, was development ofa water

li
21 II system would then provide water for proper batilw01T,s ( instead ofroultiple port-a-

22 Ipotti~s). KRRC engaged a .contractor to buik! ~ .welL In good faith, KRRC requested a

23 IpermIt the well ih..rough liE CQntrac;or. TIle ilcensed contractor was told that he was 1.0

i request arty and ail perrnils legall y required. PermiL'; and/or inspections were obtained

24 J
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Ii _') 
Ii A careful review of each of the declarations win show that they a..""C either speculative, 
p

3 ! unfounded, would not be admissible al trial, sdf-contradictory, or s.imply untmc. 

I

4 t

5 tBriefEvaluation 9ffiled declarations

Declaration ofGicryKooD. -:; 

6 I
7 II Mr, Koon's declares he is a military range expert hut Kit."iZp County C.ode W.24.103(a,} says

tr- fT-tr\!'l ~tA<~~'t"*f f'\or t'h,,:. ,~,t,...~1;~"' l:~~!"''''' Drn t"t-!l" ;, c: Ajo;>~·l,~,~-r -M "JIO,;~ t ... h -911 1ncnp.",,' f thtll ~~~""'~# wt rqnl'JP

8 It:/::;u~~:;~: :~ i·:~~;:~':~'t:·~' in~:~~'~s:~u:~~; i:~~'~::~~~::' ::!~::il=:: 
9 . 1

available. g~idcHllCS for rangQsprornulgated by · the National Rifle AS8ociati<m.'t Mr _ Koon's

11 . experience in the· military is l10trdcvant because KeC says it wllI . usc NRA guidelines and

12
not milittlryones\.vhenevaluating applications. Addilionally, J(CC 1O,24J03(a)rcfers to

13 · Iguide litle.$ specifically during theappHcation phase, which does not apply to KRRCsince it is

14 lanCxisting and grandfathered, l.1on-confonning land use per the letter from Kitsap County

15 ! Commisioner Granlund . Seereferenc.ed. ill Exhibit Jl. 

16 IMr. Knoll quofu. nume,",,, times from .he NRA Range So""", Book 10 daimKRR'G i. not

17 ! safe. The NRA website dearly states limitations for the use of its Range Source Book at the

18 ilfOll0Wing wehsite: Glt!V:lfwww.nrahq.orglsD.QQ1mg@!1g<¥sourc!l.book.asp). Quoting tbe

19 Ls~te . "AU information c.ontained within is in the form of suggested practiccesonly ~ a:fid nO

20 , I standa!ds are .Utte<l or implied. Faiiure to follnw any of lhe :;uggeslions in The NRA Range

21 II Source Book in no way implies that the range is tret.'1g operatednegligentiy. 1'1foming

rcontained. within The NR.A, Range Source Book. shall be construed as a standard for the

flevaJ.uatiOll .. ofany specific shooting facility." Since Mr. Koon quoted from the Range Source

24 Book tOf:lvaiuate KRRC, and since the Range Sou.rce Book says it is not to ~ used for tIle

DECLA1J.:;U'l:0N OF
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1 ! 

purpose of c'valuating individual ranges, Mr. Koon is certainly no expert on the NR.~ Range
I

2 ISouree Book gnd is not qualified to give testimony hased cn it. For the reasons stated in this

3 Iand the prey-iotis paragr~phs, none of the starem:tlts made by NiL Koon as a t'4Jige safcty

4 I expert are relevant to KRRC. Glle must ask, ifMr. Koon feels KRRC is an ongoing lethal

5 1·.1threat to the community, why die! he not voice his concen1S to KRRC management. on his
I· C

6i lvisit? 

i linedar3ti(}{l aCfcrtyt\llisoij,-
I

8 Ii 1 fi r5t recall meeting Me Allison sometime i.n the 1990' s. 1spoke with Mr. Allison on

9 ImultiplcQ{; casiol1s. He informed me that he 1100 no need to join the .mrigc because hC5no1on

10 1his property from his back yard.finvitedhim to join the lange in ancfC.'lrtto gethimto shoot

11 lin a morc controUedenvironment. He clidjoin 102005 and onlyrcmained a member £01' one

12 ! year. He told me aton.c Po0mt thatarea.l eslateagerri told him that his propcrtywouId be

Iworthane:xtra $1 oO,OOn.f the gun club wasgonc; 

13 II At one ~oint, w¢ began havin~ multiple rep(}~ of "quads" or "orv's" comin~ into om

14 ! Irdnge area and Jumpmg some ofour Impact berms. 1hey would he eh.tsed offancithe tra.cks

15 1"''louM lead directly back to Mr. Allison's property, A trail had been cut from Mr, .Allison's

6 I property connectwith an old togging road on the property we \vere leasing. In ru1 effort to ~!

II prcventfurlher unsafe flct:ivityofthis Mturc,we constructed a barrierbiocklngacc.e.ssto our

17 i ranges the remainder ofsection 36 and postedsigtls that said, "DANGER, RIFLE

J8 II RANGE IMPACT AREA ... KEEP ot.tr" facing the back ofMr. Allison's property. 

19 11 Allison c"meta tl,e Illige:",d conf,unt.a me slating we did nol have the to

IItry and him offthe land we ! ease , I infom1cd him ofthc serious nature ofthe actio ns he
20 I ." 

II and his were taking in tiding in our buffer area and onto the range. He stated that

l IDNR that he could access their landditccUy through the backside oillis i}re>pe.rty

22 jHe told me that he would take boy scouts on walks through the area. [ toldbim that we leased

23 Ithathmd ~ks buffer and he needed to cease that activityirmnediateiy as it was extremely
I

24 dangerous;, I informed him that the trail he had been using was located at rul elevation . ah3ve
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o Marcus A. Carter

o Past and present certiiications or qualifications: 

I!l Certified by the Washington Staie Criminal Justice. Training Commission ,15

CERTIFlED ·FlREARMS INSTRUCTOR PS/PD. 

Certified bythe Police Services Division of Glock lncorporatcdas SAFETY

MAINTENANCE TECHNICIAN, 

o Ccrhfiedhy the National Ra..."1ge Officers Institute as a F..ANGE OFFICER. 

1999 Area 1 United States Practical Shooting Association Championship - CI-:IlliF

RANGHOFFlCER

2001 Area 1 United StateiJ Practi~l Sh(rotrng Association Chatrtpioi1ship -CFiIE.1i

RANGE OFFiCER

e 2003 Area 1 United States Pmcticru Shooting Associati.on Championship- CEHEF

RANGEOFF1CER

e 2007 Area 1 United States Practical Sho·oCing Association Championship - CI31EF

RANGE OFFICER

Certified by the National Rifle Association as NRAPERSONAL PROTECTION

INSTRUCTOR. 

Cettified by the National Rifle Association 1l.5 1'I'RA HOME FIREARMS SAFETY

INSTRUCrOR. 

I Certifiedhy the National Rifle Association as NRAPISTOL MARKSMANSHIP

iNSTRUCTOR. 

Certified by the National Rifle Associal.lonas NRA RIFLE MARKSMANSHlP

INSTRUCTOR.. 

ill Certified by the National Rifle Association asNRATRAINJNG COUNSELOR. 

Certifie·d by the National Rifle Association as CHIEf Rl1t:NGE SAFETY

CIFFICER

s Certified by Washington State Depmtmcnt ofWildlife as HT..JNTER SAFETY

RDUCATLON INSTRUCTOR, 

Certificate ofco .urse completion fot' aRANGE DEVELOPMBNT

CONFERENCE. 

CertificateofcQUTSC completion for a RANGE DEVELOPMENT AND

OPERATIONS CONFERENCE, 

CertificAte of (1)urse completion for Environmental He.a!th an.d SaferyWol'kshop

GetAhead On Lead". 

Certified by Winchester Western as having a proficiency in GUNOLOGY. 

Profcssh:mal Gunsmith· 20 years .~ Federally Licensed

Ammnnition Manufacturer" Federally Licensed

I!> W~ sh! ngtonStateLice! 1sed· FIREARMS DEALER

ill Wttshington StatcConccaled Weapons Pcnnit

W;,tiihingto.nState Concealed Pistol License

President ofKitsap Rifle & Revolver Club, 

Ii> Prcsi('lentofKitsap Rifle &: Revolver Club. 
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Certificate ofRecognition for work as Club President leading to Kitsap Rifle & 

Revolver Club receiving the National Rifle Associations PRESIDENT'S AWARD . 

National Rifle Associatioo's Election Volunteer Coordinator WA6th

Congressional District

EXl;:cutiveOfficerofKitsap Rifle &Revoivcr Club

Senior Instructor KRRC PersonaLPmiection and Home Firearms Safety Courses. 

e ChiefFirearms Instructor for TaeGma Community College. 

IntemationalHandgun Metallic Silhouette Association INTERNATIONAL class

competitor. 

1993 State Champion and High Score holder for Washington State Smallbore

IHMSATeam Championship

1994 Pistol ChampioIl- Veteran's Day Memorial Championship

Nationai RifleAssociation Silhouette Competition MASTER class competitor _ 

United States Practical Shooting Association 1992 TIme Gun National

Championship - SECOND OVERALLin class. 

USPSA Overall Shotgun Champi.on - 2003Area 1 - 3 Gun Championship

Uni ted States PracticalShootiugAssociation2006 Area 1- 3 Gun Championship -

CLASS CHAMPION

OJ United States Practical ShootingAssociation 2006 Multi-Gun National

Championship - SECO:N'DOVERALL in Glass. 

Received over AGO individual shootingAwards, Certifications and/or

Recognition's to Date. 

Recognized Independent Firearms Expert Kitsap County SlIperior Court

Recognized Ind .epcndcnt Firearms Expert Kitsap County District Court

USPSA Member

KJlRC U fe Member

NRA Life Member
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KITSi\'P RIFLE & REVOLVER CLUB

STANDARD OPERATING PROCEDURES

All Kitsap RiLle & Revolver Club (KRRC) members are responsible for ensuring compliance ~ ith
this manual ofSml1dard Op{'> nltmgProccdures (SOP). Club members arc I'e:'ponsible for

rnsuuc"tl!'ig their guests as to thecontentsofthis SOP. Vioiation(s) ofthts SOP may result in the

loss ofrange privileges, mcmbershipandJor other appropriate actions under the provisions of t.his

SOP, KRRC By-Laws, or local, state, and/or Federal Law. 

A: The KRRC is ranby its regular members in good standing; represenred through an elected Executive

Committee (ExCom) and exists "Por Sport and National Defense", to proIDotethesafe andrespo:nsible

usc of firearms, sportsmanship and marksm.a!Jshlp among members and their fumilies, potential rneml)crs, 

andauthouzed guests llli-ough: 

1). Promoting ar..<l training in safe firearms handlingpraclices; 

2). Disseminating firearms tcclmiqucs and marksmanship training; 

3). Promoting fite.arms competitions amongmembers/organ!7.J! tious and the general public ill

cooperation with the State ofWashington, National Rifle AssocifttionofAm.erica (N.RA), the

Civilian Marksmanship Program (eMP), United States P • .wticai Shooting Association ( 1JSPSA), 

and other orglUlizations. 

B: TbeKRRCisaself-sustaillingnon-profit organization. Donations generated by KRRC annual

membership dUClS, h'Pecial events, competitions, and facilities use provide funds for operations. 

maintenanc;c, and improvements. 

c: TheKRRCBY-Laws serve as the framework ofthe Club organiz.ution, including, but not limited W: 

1of!! 

1)JPefining m.c:mbership; 

2). DcfiningKRRC Officers and responsibilities; 

3). Defining meeting criteria. 

4). Member SltSpcr.EiODSand expulsioTls procedures. 

844
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Ill. PHYSIC. tJ~ IJESCRIl'nON OF FACILITIES

A: The pi1ysical and mailing address of the KRRC is 4900 Seabeck Hwy N\V, Bremerton, \AT/>. 98312, 

USA

B: Iioms ofoperation for the KRRC outdoor failgcs is from 7am umil 1Opm, year-round. 

C: The range compkx consists of: 

0)· Approximately 72 Acres oftota! property. 

2). Approximately 8 acres ofheavy usc area for ranges, parking, buildings and rdated infrastructure. 

D: The range property is bordered by county, federal and private properties. Special care mu 8t be laken to

ensure UMt bulicts are Dot intentionally fIred, or ailowed io ricochet, ofTKRRC prope!iy. 

E: Due to the KRRC's multi-use design and limited land space, operational restrictions may be imposed

to ensure safe, efficient, and environmentally responsible operations. 

IV. BASIC CLUB RESPONSlBILUIES

The basic responsibilities ofthe KlUte are as follows: 

l). Toensl.ll"C the mostcurrentdata is available for reference, copies 0 [this SOP shaH be m aintailled

in the. Rangc;c Office for distribution; 

2). F..RRC \ ViJ1provide fucilitic$ in good repair for use by members and guests; 

3). First aid kits containing basic supplies will be available on both the primary heavy use shooting

ranges and shall be stocked at regular intervaLs; 

4), Emergency contact infcrrmatiun shall be posted outside Ll")e range office. 

5). KRRC \YiI! pro'vide Range Offtcer staffmg on a regularly scheduled basis , 

0 MKMBERRlESPONSIBILl.TIES

A : KRRC members shall not be in arrears on lheir dues , pursuant to the KRRC By-Laws. 

B: All KRRC members shall be issued a main gatekcy and a membership card, subject to th e following

restlictions: 

1). Upon entering or leaving the KRRC propeliy, members shan assure the gates are secllln,:d to help

prevent unauthorized access to KRRC property (does not apply vvben a Range Officer is on duty or

during anauthoci.zed event); 

2). Membership cards must be in the KRRC member's possessiOltanci badges worn at aU times while

on the KRRC property; 

3) Membership cards, badges, key cards and keys are controlled items, sha.ll not be dup l icated, and

are thepropc)l'ty ofKRRC; 

2of 11 Rev lCI·20G~ 
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E: Amnmnill0n gcnerally prohibited from use on KRRC shooting ranges: 

1), Incendiary arnmunition; 

2). Tracer m1ltnunition; 

3). Armor-piercing ammunition; 

4). Explosivcarmnun.ition. 

F: Targets authorized for use on KRRC shooting ranges: 

1). Any C01l11l1ercially available or "home-ma.de" paper, plastic, or cardboard target; 

2). Approved exotic targets induding mct.altargets, properly maintained, when placed in iocations

which limit the potential for injuries from buJlet fragmentation and ricochet and with specific

penmssion fi"X>m a leooRange Officer. The-se distances have heen minimally set as 25 yards for

rimfitc ammunition. 50 yards for center.firc handguncalibLsr ammunition, and 100 yards for 'cCilterfire

rifle caliber ammunition. These are MJNIMLr:M. distances and should "spatter" affect shooters, targets

MUST be moved furthtlt from the linculltit the "spattet" no longer happens. Approved organized

events IIlay placeexbtic targets in accordance witt the written safefyprowco! for their activities; 

3). Exp!osivetargets (c.g. "'Tannerite") may bc used when placed aminimumof 50 yards from the

firing line, orotherwise in accordancewith manufacturers ' instructions; 

4); Non~hazardous targets which can, and ttiust •. be cleancdup (for example, but not limited to: golf

balls~ tennis balls, plastiC drink bottles, soda cans etc), 

G: Tar,getsprohihitedfrom use on KRRC shooting ranges: 

1). G~ass ofany type; 

2.), Any target cont.aining ha;r..ardous mat erials; 

3). ANY WILDLiFE. 

H; Couditioos gen{;.- ral use ofKRRC shooting ranges: 

1). When loading aflci firing.ofpistols. rines and slugged silotguns, the muzzle must neve; be pointed

aboveacont.,'dmnentberm with all members and guests ensurmg u1a1 they w-C firing directly

dmvrirange l1nd/or into containment berms/backstops; 

2). All memhers and guests tl:lust furnish their own target frames and targets unlcss provided during

club-sponsvred functions; 

3). All members and guests will clean up targets, targcHramcs, or target remnants when done

shooting; 

4). All m(;. ... rnhcrs and guests willkeep the firing line cleM! ofdebris and expended brass, disposin.g of

everything '* PPropriale brass buckets and trash ili1d hull di$OSal cans ( rcloaders may retrieve their

wnbrass); 

5), Wantoll dii)strnction or molestation ofwildHfe is expressly prohihited and is grounds for

im.mediatee:xpulsion from Ihe I;]Uba.ld maybe subject to crimInal prosecution; 

6). Un-aimed or indiscriminate firing is expressly prohibited; 

5of 11
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8. " CLEAR" J1rearms. Prior to :proceeding to a "' COl,i)" range, ailflrea.rIDS on tbat range

mus.t Df; " CLF.AR"."CLEl\.RI" isdefined as totaUy nnload,ed, magazine removed", action

OpCil~U. Ht up ( visible) llndproperiysecured in a. racK,casc or on thebellcn poin{ i'ng drmil

range. 

9. Eroer'gene), Stoppageofshooting. tfyon see an uns~fe clmdition tilat requires eve,ryonc to

stop shooting imotediately,yelJ "STOP" STOP1 STOPl" or "CEASE FIRE, CEA..SEitlRE, 

CEASE FIRE!". Ifyou 11ear anyone yeU tbosecommand.'i,yoll MUST MsistincO:I'rectiDj{ 

toe situation. First, remove your finger from the tdggergll<lrd immediately. keepingyour

firearm pointed in the safest pos~ibie direction, dear aBd secureyour firearm and provide

additional assistance in correcting tbec:ondition as necessary. 

Hl. i)aper~nd cardboard tnrgets ONLY, Exotics(anytbi~g oiber Hum paper; p!asac a;aQ

can!!: w:u-d} rum;! .be approved hy l~ad Range Off'~er. 

11.Piace aU targetsIn I! manner that wHl en$nrt~U projectiles passing thrOt~gh or around win

impact tlleeoontain.rnellt berms. 

12.MGlfmu:tions.Firc·arms m.am.a.ctionlla.e tv be remedied Oil the firing tine. DO NOT briiig il

up to the I)fi'ice. Misfires or "dud" ammunitiQiJ is to bcplacooin thc red wJsfire ~ ans bolted

to the wall atback o-fthe ranges. 

13. Keeptltenmge dean and Creef}{ debrb. it is YOUR range, take pride in it! 

IeEnd******* 

B: Ey¢ and heanngprotcctiol1: 

Eye and1.waring damage is a very real possibility when spending time at a shooting range. All

users ofthe KRRC facilities al·e encouraged torcsea.rch, purchase andutiiizc the best protection possible , 

1). Hearing protection is stro1lgly recommended to be used at an times when atthe range .. and
mandatory when the range is"HOT";Praperiy wornearpfugsaiong \vithpropcdy \'lom, earmuffs, 

hothhavingn high noise reduction Lilling{NRR) isstro! lg!y recommended: 

2). Eye protection is strongly rccomnlcnded to be usCG at aU times when at the range and mandatory
i. -.' f/fOT",. t""·' ,. '\ / I" " ... 1 ; i ",~;" .•• \

VueTI [ S H . o.lgrr quality VfaparoUnu eyeprolccLion or sawt)' g,asseswltn SWC.llernple smews

15 strongly recommended; 

c: 1'rarJiport of:fircar:m.& 

1). All urlcasedlunhoistercd firearms heing transp:orted to and from the parking area, to and from the

shooting rfillgGS, and at any other place on KRRC pcroperty shunhave actions opened ( or blocked with

a cliamber Or piece ofexpended ota.:,s). the safety engaged, and magazine removed ( if' appiicabie); 

2). No utlc<lsewl.tnholstercd firearms maybe transported to or from the shootillg ranges v..rhile the line

is "COLD ," un less the designated Range Officcrspe-cifically an~ws it. 

D: Ral1ge Officers { RO's) lii1dfor Range Safety Officers (RSO's) 

l). The RangeOfficer on duty is the final safety authority lor all activities on KRRC prop,,.rties . 

2). A RangerOfficer is tire fina1safety authority for activHIeSoti c:achgivcll range. 

3), The orner ofpcreference for determin~' 1ga particular rangC6 Range Officer shall be: 

a). Any KRRC designated eRO

8 of 11
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b). Any VJ.(RC designated lead RO

Any KRRC de.signated RO

cl). Any Nfl designated RO

e). Any NQRI designated RO

O. Any NRAdesignated RSO

g) .. Anymcmber chosenhy agreement aftne shooters on the iine. 

4} The ROshal1 be in eontrol of.~llJ sbootingactivitics on the shooting rangcfi~ 
5). Tbe RO shall be theonl)' person to make the final determination in calling the line '"I-lOT" or

COLD,"although any porson on the flringJinecancall "STOP'" or "CEASE FJRf:" f(lT safety

reasons; 

6). TheRO shall be responsible for verifying that aU firearms have bef!n properiy grounded and

cleared prior to calling the range "CO LO " and authorizing p~"rSons fOf\'vard ofthe firing 1i ne; 

7), The RO shall assist any person on the firing line with dearing ofamaLfunction afiel caning for all

fire(11111S 10 be made "CLEAR"; 

E' BasicRJinge Cmnmands to be.used whenan ROIRSO is ill control ofthe tiring line: 

Barring an emergcncy,al1cha..f1ges in ral1gestatusare to he clone in amanner most convenient to

the majority and with courtesy ex.tended to a.l.lshootcrs on the line. e.g. Ifa shooter(s) is \vanting

10 setup or cha.nge targets, infort1.1othersofyour desire but aliow them to .finish the

string/maguzine/shot th¢y are currently engaged in.} 

1). '' The line is HOT"- Eye and hearing protection on, shooters may hundle their firearm,s and begin

aimed Jl:..l'ld c.onttnt1ed firing When ready; 

2). " CLEAR yom firea.rms". - Inprepara1ion to go to .a "COLD" range,shooters shall cease firing, 

remove magazines, dear allfireanns, lockactions open or hlock them \vith appropriate devices

chamber flag or ex.pendecl brass}, and secure the firearm; 

3). "The Line Is COLD".".No onG shaH handle/touch/transport tulllllCasediunholstcredllrcarn1 at this

point.Pe.molls going downrange may proceed to do so after attention to the COLD mnge lights. 

4). " STOr, STOP., STOP!" or "CEASEF"IRE, CEASE FJRE) CEASE FIRE!" - Everyone must stop

shooting immedie1ely, remove their finger from the trigger and trigger guard, determine therc:.<!on for

the emergency command tl'l.ensafely " CLEAR" their firearms and assist as needed in solvingthe

emergency, EVERYONE USmG THE RANGE MUST USE THIS COMMAND IF THE Y

PERClEVE EMINANT SAFETY ISSUE. 

KRRC members, Officers, KRRC Commiltee Chairs and member, guests, and competitors arc

expected to be l;\I,.V~trc and adhere to KRRC By-Laws and Standard Operating Procedures. Failure to do

so m:ay result In disciplinary action, up to and including pennanent expUlsion from the KRRC,pursl..!ant to

the foHowing: . 

1). Charges any officer or member may he preferred by any member in good standin g. 

2). Such charg,cs must be in writin g, clearly state the facls, and mus!be accompanied by aHaffidavits or

exhibits which artli tobc used in their support. 

3). Such char! lll;n~ghal.! be filed with the Treasurer who will immediately notify the President. 

4 ). The President~,haUCllH a meeting of the Executive Committee to hear the charges. 
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3). To be eligible for consideration, organized events must serve the primary purpose of theKRRC: 

promotingsportsma:nship and marksmanship among members and their families, potential members, 

and authofizcdgucs-L'l; 

4). ApprovtXl events which deny access to regular members tor a significant period oftitne must

compensate the KRRC appropriately. 

XU, COMMITTEES

The ExCcm CDlIectivciy may create both permanent and temporary committees 10 assist the ExCom in the

execution ofgeneraL duties. These Committees are subject to the foI1owing: 

1). The fOffilation ofacommittee shall be approved by a majority votcofthe ExCom .; 

2). TheExecutive Officer, Treasurer,and Secretary may prop.osebolhpennanent and tetnpot'.lry

committees to assist in the execution of their specific du ties. The Officer shall outline the duties

and/or purpose of the committee proposed. The formation ofa committee. shall be approved by a

majority vote ofthe ExCom; 

3). Committee Chairsshal! he appointed by the ExCorn. and shaH serve until the ncxtJ:anuary

tllcctingoftheKRRC,.at which time they will have to he reappointed or replaced by theExCom

elected at that meeting; 

4); Resignation ofany C0l11mittoo Chair may be accepted ·bythc members oflhe .Ex:COfl't •. ,~ y

vacancy ·ofa CoromitteeChairshall be f!l!cd by appointmCI1t. by a majorityofthe ExCom. The

position shaH be up for reappointment or replacement al the next annual January meeting·of t.~e club, 

regardlesS. of the time the position was held; . 

5).OYmmitt¢e Chairsmanage their respective group, program, or discipline for which incy serve alld

shaH be fuesl.ngle voice fromtheirgroup. program, ordiscipliue in communication with the ExCom. 

Committee Cbitirs mayappoint any curren!member in good standing to their committee; 

6). Oommittees do NOT make officiid K.RRC policy; 

7). Committ:t;les,thcir Chairs, and their members rnaynot indeb{ the KRRC

tl ofi 1
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KITSAP COb'NTY RESOLUTION NO. 

A Reso~lltion to As.~ ign and COltyty Certaic Rmd F;!I1tatc

WHEREAS. Kitsap CDunty (County) has beellllcgotiating , .... ith the State Department of

Natural Resouro·cs (DNR) regarding a land ex-change in the Centra] Kitsap area (" me Ne\vberry

Hi!! Land Ex.change>t); and

WlJEREAS, the Cmmtyhas dei.erminedthat the lane transfer wtth DNRisin thcpublic

interest as itwilt provide cMtiguous countyowne:rship that will enable ffilJfC efficient and

elIcctive [bca! ma.llfigcment and cnha..rH.:ed park, recreation" ll and open spa .ce fnc ·iHties for County

res'identi;;; _and

WHEREAS, R port.ionoftheproperty DNR intends 10 transfer LoKitsap County \'\.rHi

include the assig.n.mciltofa lease for a portion ofproperty currently leased to the KilsapRifle

lind RevoLver Club (KRCq Jor use as a sl:lOotlng range.; and

WHEREAS, the State ofWashingtcli has rec.ognized s need to preserve andrehabiiitate

snooting "duges tnatprovicieimportant benefits to the public for access and recreation; use by

iawenforcemcntandmilitary pcrsonnc1;and use forfircann training, competition, and Im:nter

safety education classes.; and

WHEREAS, KRRC currentiy meets the stated needs for Kitsap County by its operation

ofthe shtlQting range as a private oonprofi!fitcility; am! 

WI1EREAS, the Count)' finds that it is in thepuhik interest for firearm safety at; vveB as

in the besteconornic interesfofthe Count'j to pmvidetha.t KR.,-'CC continue to operate wifufuJI

control over the property onwhich it is located; I1..l1d

WHEREAS1 the-County has hadthe KRRC si:loQt:lngran,gepropertyappraiscd,and the

ppraisal ofthe propcrtyasiris Cllrl"Cntiy used and will be: conlinued lousels iessthan $ 2,500; 

and

W}{ BRS-\S, pursuant to RCW 36.34.02D, KltsapCotli1ty may dispose of the KRFtC

property wIthout a pubOc bIdding process . 

NOW THEREFORE, be it resoiverl: 

Tne BoardofCounty Commissioners herehy authorizes the assignmcm and sale oCtile

portion ofthe property ac.quired under the DNRlCounty land exchange, wbich is more

speciflcnny d~tibed in ExhlhftA. attachedherelo and incorporatedlle.rein, to t!-tcKitsa.p Rifle

and Revu fv{tl" Club. Consideration by the KRJ£C shall include, but not he.limlted t{l, covenants

tomainftU.llanci: operate the. propert:y.as . a shooting range wIth pubHcaccess, retention ofcertain

easel11CIl!s the County, ()tn:;:t environmental "orlslaerations , and aSSllm ption ofliabllii)' for the

property the use ofthc: properlY. 

IT FURTHER RESOLVED: 
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The conveyance to KRRC shall take place as soon as is practicable after the pmpe:rty is

conveyed to Kltsap County by DNR. The Chair of the Board ofthe County Commissioners is

hereby autho rized to sign the neces~ary documents required to convey the property to the KRRC. 

DATED this ___ day of~ _______ , 2009. 

ATTEST: 

Opal Robertson

Clerk oftbeBoard

BOARD OF COUNTY COMMlSSlONERS

KITSAP COUNTY, WASHINGTON

CHARLOTTE GARRIDO, Chait

STEVE BAUER, Commissioner

JOSH BROWN, Commissioner
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Roan!' s Guiding Values for R\HP; 

Fiscal Responsibility and Sustainahility

j bltcr'jurisdictional coordination

Economy, Envinmment,Community

I i'reservation erRaTal Char.act!.!!' 

Compliance with tile Wasllington State GruwthManagement A.ct

o Opei'lSpace

The Board's vision for Kitsap: Along with the Kitsap County Vision Statement they would like

Kitsap CmUlty to be known for vibrant, heailithy waterfront dties with a strong rural ebaructer. 

Que§tiolls-Forest: 

l} Is a 100 year old voug!asFir more beneficial to the em'ironmcn:!: Hum a SO year old Fir? 

2) What is the County~s abilltyto affect timber managementpractices III open §pacc, .i.e ., could the

County specify sdective logging Vii. clear cuts? 

3) How significantis forestry lO the Kitsap County ccuuomy? The binder indicates that there areonl), 

2U+ forestry related permanent jobs intb.e O.lllUty. The comprehensive plan docs nat desigua.tc any

cornmcrciallyviahleforest lands in fnc County. 

4) Howdoesa&U1~- tinlc lnJuslon·offnncis for the property owner aUow them to maintain active forestry

ifforestry is not economically viable? 

5) III preservafior\ ofa mature forest more important and beneficial than (}n~going forestry re.su1ti!lg ill

leSS mature forests'! 

6) What arc the criteria ill determining lfIil.t1d is prime for f(H'estry'! 

T) What criteria. were used whendesigtlating current F()rest Resource Lands in Kitsap County? 

QUestions - WUdU.fe/Environment

1) Giwuthe fact that tnemajo:rity 0(20 acre pan:els arc largely lefUn forest use, how significant a

difference is therc On wiidHfefaqu:ifer rcchargc/grmmdwater!stornnY2;ter frOll120acre parcels compared

to .larger tracts? 

2) Whatare the itnpa cts !.}fthesl' rural subdivisions on aquifer recharge compared to 20 aCI'e- home

sites? 

3) Are we better off with 20 acre home sites? 

Questions - Fiscal

1) VVhat are pub~llic service co§ts associated with an 800 iot suhdivision adjacent to Port G:ambic

compared to r<:venues generated. Indude transit, fire service, school distrlct Cltsts, i3.\)' cni"orcemellt, 

traliSp.urration :md others as appropd.ate, Wou,ld thegovernmentaI units prefer to sen'lec that

population at Fort Gamhle or in exlsting c:itiesanu urban gl'oVl1h aH~iliS< 
2) H{)w does Ul.H){:c.'tirme il}i'usion of funds for tficprope:rtyo'wllcr allow them to maintainacti'!!&" c forestry

forestryls !lnt i1 !~On. omicaUy viable? 

3) How do wcpt()Vid.e ~ ocaf government sel'vicesto the ruraiareas uudera constrained C(m.n budget? 

To what degree W(}utd urban areas be subsidizing dusters? 

4) How do we c()ttncC't largedusters to roads thatwe CUll not aff{ jrd.? 

5) Wh,\\tllre the Illc:remcntai costs assodatedwith the density increase proposed by.R\VIP? 
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nWhat are tuC" bl$tcri¢a;i rural l,Hi!i:inelUIe5 ht Kitsap CtI1Ulty? 

2) What arethe .blstorlca.! ruraJi"! les ill K.ibal" County? 

3} Wh:l.t'Woqld be the impactllddiug8~OflOadditiQilal hom~1! to th()f>cairf.adypcrmitted under £ttrX'cnt

t,unsng and previously vested <m the tuban/nrra.Ipopuhl.tiontargets adopted in the County P{aonmg

P"liciell? . 

4} The C( Junty~ppllre! ltlydid !!lome p!Jl1ing nr cnmmunity meethug/poUing affecting tbis topic in 2000. 

What ?wuld Itcflstto npdate toat effortnow? 

5} Slwuld N\,",W have a different s~;t afcriteria f()f"I.mf~rcnI areas of the Couiity1

6} Wbatare the t1eneilts anddoVl'~~ ides( lfclustering'! 
I) Ai'C thcere ot~(\r J!irIsdtcthHl$ thatbave a £Iu: tviugrur~i clusterIng prog.ram? What do their

evaluations snll'w'?, 

8} Wh~t w~H. dIl~W! P atfIlU!:nd!d...out ! o{ l~US;; e? 

1) OPGbas Hid that it intcnds to getout ofKifNap County. Whatbappens wben OPGseUs t.o a!lotber

I\!(lUll:" wllo m$:f nnt share OPGvarncs and commitments'! 

2) ''\.' h~re WGuld fUlldingfor .maint.emmce ofairail system wme from? 

3) Aretbere othetaJtcrMtives to achieving public acce$s/tr.aibi? 

4) TheNorth KU,$ap TransAssociation nas suggested creattngaMell'o!polltan Pat'ks Dtlo1rict ' t~ flmd trail

maintenance. equId anMPD be created [opl!.Il"cnasetraitcll!lcmentsas wel1ru;mlliotain trans? 

5J Given me pupuiarity oitraiis., snolSidKlt.'iapCuililtj' el)llsiderii hond m.::-asUJe tQfu~d trul
acqulsitionJ
6) Wbatfftlte 0l)Cl1 Spa«;:c were turned over to .3 nOli-profit tntHs graup (or stewardah.p? Si»l.Hmr

organlzathm~ ~ppirendy exist OJ! the East Coast forpresenatioalo[ timber lands and tbeQPti:011 is uoder

coosiderationillWru;hlngton as welL C()~ ldtbb~up ralseenollgn from selective i~ggingto: SMpport

i~U Iti'.lfl forest mlUiagcmc!;1t'!Exlliolreotilcr su£ces.s sWric.5. 

1) l'rovi:de rC(!QmmenW!timl regarmng tnecurn:mtmorntorium. 

2) Pmvl;dc atO!! liIJatioon oHhc 2U-acn: parce1s vs clustering. Clustering hru; benefJ1S, are then, uj" 

dra:,\,vbncu'J' 

3) Pravkle an.j1ltvliUabllic fiscalmformation. 

4) Provide wratryiwiMfife iaformat1ml, 

Fll'£ MINUtE BREAK

Tom mmrnarized Wasbingt0.1lBtatc 2{ jtl9Ic,gMativehlgh! lg~ts. 
Su.ggt.'Stltu We ~ul(! on aur lcg;;!affve objectives this summer. 

3
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4. 

P Tom would like to focms Oil: Targeted meetings witb our delegation and thallI{ YOllleUcl's to tb08C

people; f1leettng~ wltllb~adel' shlp In nothH.o!lSf and Senate and wUh k-gisi1stors who chaired the

lSllues ofpartlc.tdar interesttn us. 

Josb told l'~lR\ tllftt he baN done:it great job thisyeariud hearonothing uu.tpcsitivc tldng.<; from

legislators a.udo.thcr eonnties.Clla,riotte1lnd Steve agreed. 

Tom !laid hcls hH:ec.restcd in what worked best and wbat didn't ..... ;wellidy cail ... etc. He slIlggc!lted

thatrepQft for llCx.tycar bcshnrtcr. He encouraged the board to give him their COl1stt"llctiv{! 

thoughtsalld idea",. Steve said w!ilitnccOIubination ofwork Tom i!ldmng, staffsi.!pportand

Bunrd wltIUng to gethrvo!ved, thls WlLHl mode!\IIYogram. thisyeml". The Board asked if there are

thing~T() m necdt~_ from them to anaw -~Jnl tu be more 'effective !Hld. nl5:ke better l!.5!€ {}' f> his -time. 

108h saidwl,l need tll figure GMt bow wecanc{ mtiIme t(! work uvwecicsely with out( ! eg~.: fjlators. 
They ;agreoo tfi£'prinrtty next fall is toilnd more reVCllll1C, 

Tbc Board lliidNancy cmnmentedtl1at Tonfl.sreports have hecIldcar and concise and he bas

done an ofltstandingJobthlsyear and tlmnk.cd him [os' allhis 1un'd work. Tom said it £Sa privilege

and bonorto workfor KWmp CCHUlty, 

DEVELOI'MENT CODE FOR STORMWATER ~ OA'VETUCKER fu.® 11 :40 - 12:41) 

Dav~hdkcd aboutt! tle 12 ~nul s2id his recommcndatiouisthat the Bmll'd direct gtaff ttO schedlllca

public nel'l.ring for an ol' dll' lanc~ t() implement title 12 changes. The permitcovers lIIctil(lnB related

to Storm'l'Yate.r ln6c<ltegorieill

J> PllbUcluvoivement

t:l.bUcgducs: tion

Ii- IUleltDlstbarg.e:DetactiQnand Ellmi!111t1tm

ConSfr~ctioii Stu!'ii\watcrCoil'trol

PostConstl"uctionStorm.wt.lter Cnntro! 

1o(} dHo\ ls~keepin. g for Municipal Operation:.; 

Steve &'iked tbeyspelld ·~· minute to Imderstaml ~vh2itjsgo.! ng t-o De 4lfferemt 011 the gromlt1 wben

we do tb16 and does this end upiol)Bdng uignHlc:mth'uiffefclll that what we've d{ im~i[Th the past

Dave disc.ll&seij the difference art!! wh.at itme2l1§, 

1l1hnulu'>' 1009 th.e UQard £lgl"li!ed with thc staff l"/3.c{ Hnmendlltiort.s to base new dcveloi(lment

regulatimli'k pertaining to Stormwatef .031 these & .focus ··an:as: 

y Trent water as s resource

Pwes13l"Ve Gro'Undwater Recbarge

ieduo~PoUutallltLoadhlg ofRu·uoff
Preserve l,uw Energy FlowR.eg[me

UW41 Stat'~~watet Pollution Preventi/}~ PlaitS

Adtt' ti'V~! yManag¢Tedmieal Stonrnvltter l'itbnagement Tools

l)uIIJ~ (IfLll.nd

J> Fl\cUity Fun .ction
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Dave state is proposing have to takeaetjem by late June. 

10 MlNVNTEBRl::.:,1,K

5. WAAGA WAY DECISION - ElUC BAKER! ANGlE SIl. VA 12:50 -1:20

Eric Baker .. continnatlon of ()ubic hcariagon Waagn wily cormcctor roads and Sllver-aaJe Design

Standanh to the Waa~ WayTown Center. Points Hwcllssea: 

j;- Steve said itwasintel'estingMeudny night there was rwt a lot M attend~l'Ice fr<~ m PCt)p\c

mv(!stecl 111. this; 

Cb:U'!iltte liked (leelngtopographiea!map. 

Josb (elttberc weren't enough truestal1.Gutds. 

Put design review committee in place. 

Oti pitched roofrequirementwe need tod.cCidc wn1l!t we are desIgning { or, 

Stc'Veasked itwe arc talking aoout roofclevationsur fa'rade - should make tha~ dear, 

SPleciaUy { o·tb()se writing the standards. 

Josnllwved ;lrloption.o.fordinance in many portions anhe Silverdale Design Standarci:sinKltsap

CountyCiJdeTiUc.17cortsoUOatingtheu.'1ctablc5 relating to the Waaga Way Town Center. AlB

in favor,motionc:arriEHL

Stcye prIJIH:lscd motion to include fa~ade as 3ndoption in. areas where roofe!ev:atlon is

ulI.mtloned. Approved unanimously_ 

mseussed minimum parking reqR1red by ende. Eric said it is Sparking space per 1000 sq

it I)fge:nerairetail space. 

Di9t!usscd bike lanes on connector roads; having nn botb siU<ls would make morc -I,le:able. 

hltern2Ipedet>-trianfootpathwaystoinclude bikelanL'U wail talked aoout llilstmeet:i,ng.-

w(luid like to revisittliat. Need to rethl.iik IHnat !sreaUynccessary. 

DiseussedcompatibiUty with cxiiiti.llIguse50ftiunoundingland. 

Tldkml abQut COlmcctor rllad offOld Frontier. Board asked Eric to ta~k about ITaffk 011

GUI'TQundingroads, 

The & arli .woul:d like !ElnQre time to dlscuss the issues of connectivity betvveeil the co-nnectol' road

liiInd Old FrQutier Road. Ali tne moratorium expires tomorrow~ there was discllssion about

extending itanother week.·After le2aJ review, staff recommended Rr:l<rpting the connecto.r road

withuut a. cttnn,ection to Old F.,(mti;:r at th~ time, Charlattc Mavedt~ adopt th.: ordinance with

the change! to remove the paragraph on page 3. 

Josh moved 1\:0 atd,opt !lectionlOA as revised. Cbangc .begiuning the third full paragr1llph : Dde 4111

sentence to e'ntl;beginning l'lt>q)epenliil'lg .an thedevelopment. .• tt The C(HUlcdion behYeen the cuI

de sac sml Old Frontier Road { Phase tw.o) shall bedetermihcd tb.rough a future planning

proec511:" An in favor- motionei$carried. 

Staff W~ 111 provide addltloualhlformatir.mregardlng the connector fOild \:'1mnection to Old Frontier

and rcttll'~ . t() th¢ Bo ;tni in tile Ilear future, 
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nISI.'U&'ied 1l10lltfj:!Y imldl with Elected am.! decided to return. to tIle n : 00 am meeUng .. vUh Oi'iC

C {)mmJ~/ Iliol1er anrlthcua hr(}~'(! n bagIt.men ill Chamber!; wIth 1111 Commissioners. 

Made deeisi.on ml I1~mp~( lyees oftbe Month for May and J lUH.!: 

Tim r~.cz from Risk M: lIllageme~t for May
po Cln. l~k Smiley from Publie WorkJ5 Stormwater for June

Matthew Ke6ugh talked about thchmd exctumgc withDNR. Josbmoved for approvai. AU.3 ill

favor -Mntiolled carded. This wilt be ratified at the Juue 8, 2009 PllblleMcctln.g. 

Nancy prellented Ii resolutwnanow.!. ngthe KingstonVHl~geGrI.' elil'·( Jl1ndatlon to pe. f~rm the

design; CiOllstTuction, ulllilltengfiCe ani.l(l)lerallot\\)f the Klngsfon Vijiag~ Green. St~V! i:' "g2ve brief

backgromnt . josh moved tbe & lard appr() v~ the l'e.wiggtiQc!], St!?ve l!erond, n!l3 in f'i!vor; 

Approved . Josh suggested that tbe grqup give It preseotat& nn to show alHlu:workthey have been

duhl!; ,at lite .Tuftc 8, 20G9meeting anc the BoardwiU ratify the resoiutiom .at that time. 

BQarl!re\:essed mlo~xccutivc session from 3:20 - 4:00 pm to disclIsspotentiai litigstiO'[) punuant

to new 42.3u.110 (I)(i), No action taken. 
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FILED FOR RECORD AT REQUEST OF: 

Kevin M. !1o'y\leU

Kitsap County Prosecutioll Attorney's Office

614 CrlvisionStreet, MS -35A

Port Orcnard WA 98366

d''? Od00
l .. t ( I JiW1MTIi

GRANTOR; Kitsap County

I
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the death of any person or the physicat damage to any propert.y, resulting from any

act, activity, omission, condition or other matter retated to oroccul'ting on or aJ.>.out

the property, regardless of cause, unless due solely to the gross negtigenc1! of an1¥' of
the Indemnified parties; ( 2) the vIolation or alleged vloiation of, or other failure 01-

aUeged failure to compty with, any state, federal, or tocailaw,regul?\tion or

requirement, induding, wi12hout limitation, Cafl1prehensiveEnvironmentatReSr"J() rlse, 

c.· ompenSI;l. tion a.nd L.·.iabiUtyAc .. t {CER.CLA.· }, 42 USCSec. 9601 , atseq. l'l. nd MO.d. ·e\ I~ . .x: ... ~iC.S
Control Act ( MTCA), RCW 10.105 DJ by MY 1nclemnif1ed person or entift:iJ1.,~~"~ay
effectingvinvolvingior relating to the property; ( 3) thepres.enceot. rel,ea~' in_-.;6~, 
from ., or about the property. " .atarl'Y time, pastor pres.ent,.of an.Y" .. r~ .. U! Jst.~:an' C. e. no'\,."""' Pr
hereafter defined, Usted, or otherwise dassified pursuant to a~ feder~!1 "state.(9f' 

iocal law regulation, Of requirement as hazardous, tOXjc, ponu- ti~~",-~ather¥"lise
contaminating to the air, water, or soit, or anyv.ray harmful~te~\teQt~1ohurn;: Hl
health or the environment. l f ''' J 'j -",,"'~ 

2.. .. Grantee shalt maintain commercIal ~~~ i .lla~~~Jraoce'~ OlieLage
for bodily i:*;lry~ personal injury and propertydr age, sub' qt-u:ra .. lin:it of notle:s

than $ 1 .. mlUion dollars per occurrence. Theg peral ag, te nmIt shall applY

s. eparately . to .th .. is cove .. n~n.,~ il. nd .. be no tess . th .. an $f"~itl10fl... granteewi.ll provide
commerCIal general baml1ty coverage that does"ri.Et~ ( ieanyactiVJty to be

performed In fulfillment of GranteeJs p~vitles as if"Sh1oting range. Specialized

forms speclfic to' the industry of the GraRt:ee wilt be deemed equivalent, pmvii:!ed

coverage 15 no more restrfcttle thatwould ~pf~vided under i;\ standard tommerciat

genera.l liability p.O[iCY,. including con~b. H~coverage. -

3, . Grantee shall con~~ jts(~~/~m~ ing range faciiities.on the prope,-ty
consistent With its historlcal use Ot-{pprt?*1ID6:;ely eight (8) acres ofactjYe shooting

rang~s with . thebalaf\cCe of t~1 .~~'-semngas safetyandnois~ ~! f:r zo.ne7
prOVided ... t1 .. :a. t ..... G.ra.f'l. tee m ... ay u .. ... ... . e. or.~~. '. ro .. ve t. he •. prope. rty and '. OrTa.Cl~. !ties Wl... 'ttl .... '.11
the hlstol"lC1I5, appro~_matefelgh( jun acres In a marmer cOliSlstentwlth

i.~.=. : .. tt:.e~,~ .. ~~~.~~'. H. t.~. ~r~. ::. d:~.;~l.!t. r~.~ii.l..;;; 1:.~.:W.· d :. d~~-) 
construct/on Qf 9!pe . v~~~t"~~ing or bUit~ings for.:,=,:nge office, shop) warehouse .• 
storage ., Cflretak,:et::, t1b~s .1 lRdoor shootmg faClhnes, aodlordassrooTIls; ( b) 

enlargement of p)r%.· fictil~es;{ c) sanitaryi>athroom faciUtl'es; ( d) re-otienta1.ion

of the dfrectl0nof"in~11 ual shooting bays or ranges; { e)lnc:reasing distances for the

rifle sh?()~ h1s>~,{ f}', . ter system im~roY~ments indudingw:eUs, purhp ~ c: use, 
water oi:$lrlbtShtm an?:(~ ater storage; (g) nOIse snatement and public safety addrt!ons, 

Also, Grante~i\t ilj,'I'sP apply to Kitsap County forexpansTcm beyond the histor'icat

eight ...-/ A'supporting" facititles for the shooting ranges or additionaL

recreF , r":-..,?hootlng facilities, proVided that said t?Xpans1on is consistent ' With

Rubt~< ~ conform.s with the te.rms andConditiuns contained in paragraph:s 4, 
1~~" of this Bargail1andSal~ Deed and the rules andregutatlonsof Kit:sap

Cotu:tf¥. vetopment . of private rand. It is the intent of the parties that · the
actJln't\e",. Grantee-shall conform to the rules andregutationsof the Firearms Range
cC01; Jadj) frfl1istered by the State Recreation and Ccmservation Office. This account

2
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is established by the legislature upon the followingJinding: " Firearms Clreco\lected, 

used for hunting; recreational shooting, andselfwciefense, and firearm owners as weH
as bow users need safe, accessibie ,areasln which to shoot their t-"qtJipment. Approved

shooting ranges provide that opportunity, w'nlte at the same time, promote public

safety, Interest 1n aU shooting sports has increased while safe locations to sh&~t have

been tost to the prec..sllresof urban growth. n ( Wash. Laws 1990 ;:11. 195 Secticih\~j

r---""'~ 
4. Grantee'sactfvities shatl also conform to the Ftrearms~ncl::~: rehe: ry

Range ( FARR) Program as found in Chapter 79A .25 RCW.. The prirl1)if¥~ls . or-·~~ 
program are to assist with acquisition. devetoprnent,<ind re!lO""3t{qrl of T1(earm ? rl15'! 
archery range faemties to provide for lncreasedgenerat pubtiC;' ZH::' ce: S~to rang!; s. TrHs
includes . access by a) law enforcement personnel; b) membe;: s-·{) f~'ha:~ 1at p -ubtk

wit.h conc.eaLed pjstol or huntJtlg licenseSi emu C) thoseenrffi;eeJ1R} ireamt.Q[ hunter
safety education cLasses. ~, ccess by the pubUc to Grantee "~ ~ropei!-~ , hatlhe,offered
at reasonabte prices and on a nondiscriminatory b~ \(,,~;j

5. Grantee agrees to operate the shopqng range ¥\ all Umes in a safe and
prudent manner and conform its activities t~ \{!Icceptedjit!.dLlstry standards and
practkes. \", "'.""'-..,/ / 

r, "'-..-.~,,..-

Mineral Reservatiohs, hetd ~~~'the State of ¥fashir:gtor1; that run vrith th~~ 
land. 

7. EX1stingHabitat ( onservnj;~~~~2p,), as detaHed below: 

The site heen pubUdyld/ntitied full «o~· vatlon provisions applying to, but; oot
limited to: murretet habitat; sp~~~st sItes; wolves; grizzly bears; nests, 

comm. unal ro. os. ts. O.f feedingXQij:enttat\ens Q. f bate!. ea.gt.es;' pe ... regrine fa.tcon nests; 
Cotumbian whfte~taited d~ Al~~lW Canada geesei am:! Oregon silverspot

butterflies , The e. X\~ l}1g Ha;~~ at coMc.-rva. tl0n Plan Is to remain in effect, regard less
of parcet s:~} gregatJ' rVOr~e~t!9~1l(potential sale or land transfer, 

t . ~'v/ I" ",,-'. " ,. '-~ 

S. Ri~~~~,~,~bt Zones , as detailed below ; 

Bodies of Wtlter, imdU&jtlg' lJ~not timited to those streams, rivers and lakes r.md othe, 
i~l,~. "'n·...1 ,.,,,, .. · 1,,,.,..,..._ .. '::.~.~_ c..... ':.. J",,,~ i"''-..1 __ . . 11._ ---.. ~. ,-- t ·· .• ... ~ r ' S""<" A't'l «"",~"'

4 "''';;~ ... lM: n.~IO:.'''.~ U~t l. 1Ut:.llwllt;:U ot.· HU/ur may De' mcaeu on met" eml "' ... 
activitieS .~~ Riparian Management Zone j as defined in the existing and
p.ublidy ·m . d\ t1abita~tomervation Plan ( HCP) and including that fJortion of the inner
nparlan. , ste..~~ween the aqu...~ tk zone and the. direct inftuencezone (uplands) 

and Ii . the~er wind buffer , mustcomp-!y with and remain in compliance w~th
th€(ql CP~rocedures, Activitles in a Ripanan Manageme.ntZone,induding but <>

q~_~. . ~ c.uttin .. gOrr.em .. 0. VI. 'ng any tree and/or.· timber ( Including hardV\f;O.o. d ... , "~
ef;..~ •. , a nd unm~rChantable timher1 downed timber, w~ndthrow and snags), 
andJ6!acl, ~eli1Jch andlor trail us.e,and/or maintenance, may be- restricted ot' not <>".' . 

pern:.~ t.~ during spe.dfic .times < AU actiVlties .must Ptovi.cie for. no ove-.,aH l"I .eu.O'SS .Gif
natu.ftt9Y lX:Curringwettafld ftmctfon . These protective meas.ures are to runwith the

3
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land, regardle !;s of parcel se gregation or aggregatlorl or potential sale or land

transfer. 

DATED this 13th day of MaYr 2009. 

ATTEST: 
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STATE OF WASHINGTON } 

S: 

COUNTY OF KITSAP ) 

5
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EXHiBiT A

legal Description of Premises Et Reservations

RESERVATIONS/SUBJECT TO: 
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B. REGINA TAnOR, ATTORNEY ,iJ,T LAW, PC

9353 Centra! Valley Rrt !'IW. Suite 7~ Bremerton, Washingion 983 '11
Telephone: { 38m 600-5522; FAX: (300)81)8-..25U4

cell rll~ (360) 3<W·471O. e-mail;b;cgina,taytor@", .. omG<lst.ncl

May 25, 20W

Neil R, Wachter

Deputy Prosecuting Attorney

K,itsap County Prosecutor's Office

Civi1. Divisi~m
614 Division Street, ~.{ S- 35- A

Port Orchard; WA 9836646& 1

HE: Kitsrup Rifle & Revolver Club

Dear Mr. Wachter: 

After consulting with my client, the Kitsap Rifle and Revolvt-:-( Club (KRRC), roffer ytlufhc

faUowin.gresponse. IC1LltC entered intniliecovemmts set form i.'l the Ba.'1;ain and Sale Deed in

goodfait.'1. KRRChelieved that Kitsap County had .also emered illto the agreement i..-l good :ftuth

because it ~Heved and understood that not on:ly VJaS thetrnnsfer to KRRC necessary for .risk

management purposcs.,but that KRRC serves an impol.1a.t"ltfimction wifuin the Kits.ap

Community, 

Your letter Isdismrbing because it would appear that your offices havebeeo.misieO bylndlviduals

we beJiev~. t() have a hidden agenda. Starting with paragraph. 2, yOU! Jetter is replete with tbelyl:Je. 

ofallegatlon.s and presumption.~that caUinto question the good faith upon which tileK:RRC

previously llrt!iSumedthe County had hased its agreement. The tone and natureory"Ouf lettel:' 

makes it dltlieult to-respond.!',$ ~ iO"4Slyas. I wou! dM: vepttf~cd. You appear-to na"l€t ~Gh: ed
ca!1clusicltS about KRRC without being specific about how you reached stich ! xmduskm. s~ 

You state t11$11: the County 114$ become " aware' of (a) constrtlction activities; (b) la.1).u-cleadng; and

c) filling ofwetitmd areas believed to have occurred on the Club 's premises, "aU done without

applying for permits as required by iaw ." Ple.a.sespecify exactly ,"vhut was done trod what permits

you believ(l\!ilere required. When youhmte specified what speeificactsweredoo.ethat 2D'e of

concern, he inabetterpositioo to dis-ouss. each parneu !at activity. A" far as 'KRltC ! twafe, 

hey rompliedm good faith with illJ laws applicable to any 3.0;0 2iU ofthdractivities, as

contempla:ted by the Restrictive Covenants ofthe Eargrunand Sale Deed. 
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Neii R. Wachter

Deputy Prosecuting Attorney

Kitsap COllnt)' Prosecutor's Office, Civil Division

May 25, 20iO

Page 2

Yau state thatthe Countyhas become " aware" of (a)incrcased hours ofoperiltion; (b) use of

uutomaticfircanTlS and (c) "dramatical.ly"increased sound l!:Veis comrngfrom the Club's

premises, "' alloccurring WitJlOut going through a conditional use permit review process." On

what do you base your conclusion that there has been M inct""....asein 'he nours ofoperation? As

far as K..~ RC ls.avvare, there h?,s been Ilocnange in the club's hIstorically stated hours oruse. 

P....egarding automatic "weapons", KRRC has a history ofuse ofaU varier-j of firearms, including

automatic amI semi-automatic fireallr".sbasL-ci on thcpol.iciesit has hadsincc its inception.. 

M'l.litarytminlng and law enforcement with automatic fircarmshas long been an acccpteda-nd

ongoing activity on the property. How does your current awareness of "use ofautomatic

weapon.s"( especiallyin contextofmmtary training) create any net..'-d fora "conditional use permit

review process"? A.'i far as KRRe is aware, the use ofautomatic Jirearms on the premises is a

continuing historical use and vmuld not require a "wmlitionail.lse penuit process." 

On what do you base your conclusJon that there are " dramatically increased sound levels coming

from the Club's p['~ mises"? As fur as KRRC is aware, there has been no "dramatic incrc.ase" in

the sound . levels coming from the dub. 

You seem to assume that a "'conditional use permit process" iSff"..quirecL On what do you base

tis assumption'! What statutory or regulatory basissubjectsKR .. ~C to a cut..ditional use permit

process at thistime? 

Ryguests ( orAccess

YourassCrnQll that "KRRChas deferred r;'(l.ch request indefinitely resulting in no insp;;:;ctiolnS

taking piooe'" is (21] se . Kitsap COUE'lty He<tlth Di:;trict (KCHD) had in:..-pected prior to your letter

and DeplLtlrn:ent ofFish and Wildiife recently inspected. 

SigJlificuntly, DeD and the Suquamish Tribe have never directly requested access to inspect

F'" • .RRC's premises. Some agendes have requested access for particular reasons (hat have been

xp!<lined t(}KRRC andthQS-e individual ~encies have been gt1mt~d ~ So We dcdined a.ny

requests fur ejQint · site visit fur severa! reasons. First, we were not presented Vi1th any legal

basis for such a request indicating the authority of any single agency's authority to represent the

other agenoies in such a request In fact, we were informed bya number ofagencies that they

couid notftommllyrequest Iijointvisit for the other ' S~encies. Secoodt KRRC felt that it v.ro1.l1d be

l.!nwieldyfoIl:Qurrepit';entative.') t{Jh.'tveIQ deal with,a large group. Our experienoedexperts

cottnSeloo orar ex.eciltive commiaeethat !ljomtvisitwoutd notbe fut:: best way toa(h! reS$.'~ 1te
individual needs cfeach age.ncy. Tnu:d, vile wanted to be sure to have the propetpcl'SormeJ a.nd

informatl(}: I1 avail able. 1n fact,lJ.ecause ofthe logistics, a Jointvisit would be more dis:ruptiv'Cto

op"Jatl0nstiUUl a series of individual agency visits. FfuaBy.aseachagcnCj' has a ~1Jecific
relatioosiJill toKR.."itC; wcdc not wish to crt"..ate the im;pfession thatKR.llC is allowing e.~ ch
agency tuftsnorrrilll soope ofallowed disclOOl.lre . 
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Neil R. Wachter

Deputy Prosc'Ctlting AU:cmcy

I(itsap ·C-uunty Prosecutor's Office, Civil Division

May 25, 201 0

Page 3

KI(RC respondCiJ courteously to each request and requested infunnation from each agency so that

adequate personnel and information could be on hand to address the individual agency's nee.ds. 

For some ofthem, We ,are still working outthe logistics. You mention several ag(;ncies inyo:ut

letter.. Bel{)w) Twin summarize the contacts and outcome of e<H;h agency mentioned: 

1. DeD, No specmc visit was requested. ' No specLficp". J:!' iY'~ for a '115rt was ideWjfied.. 

No specific persoonel mtended toattemi -were identified to KRRC. 

2. J2§gatbner.!LQfFish .al]. cj.. J./ ilplif~. An iuitialrequeo.'i;was m.ade onl-Aarch 22, 2010. 

KRRCrnade mquiryas to what was needed. Arrnngementli were made for the visit_ On

May 11, 2010, an .individual 'agency visit was conducted. KRRC was verbally informed

that there were no concerns. We are awaiting a wrilien confirmation. As part ofour

inquhy, KRIlCwas !rt'!ormea llmt !"'~ere were no documented violations activi't'jon the

range. 

3. Ki~$i Countv Health District. An innialrequest Was ruadefor an individual agenc;yvisit

as cady ·,is June., 20D9. KRRCwasillforrned mat the K(;tiD report would 00 fonvard.ed

to th~ Department ofEcology. After the first visit, KRRC was toid to keep on doing what

it was doing. A follow..up visit was conducted 6 months later, in e-:rrly 2010. He met wlth

our expert, Dan Daniels, Chair ofKRRC's Environmental Stev.-lll'dship Committee. 

Att$lobments land2 are copies rep<.lrts KRRC has received regat'ding thosevisits . At

that time,. there were 110 issues of.concem to KCHD or the l~artmentofEc(} I(}gy. 

Additional visits \vc,-e requested. 1"ue rm:r.;t ~ t requetJtbyKCHD ',vasgnmted, b ut the; 

schl.ledvisitwas canceled due to .i.Hness 00 the part. of6rnnt HoWcroft. It is my

und~!' Smnding that Grant Holdcroftwasgoing romeet with our Environmenta! 

Stewntdshi'p Commlt!~ Chalt to dis.cuss the protocol for water samples. Ho',!,'e"{ er" 

Imsnotcalled to reschedule. Recently. ourEnv[rorunentalstffivardshlp chail- was

himself unavallable due to illness and only recently has become available. 

4. Depo·tlroE:nt ofEcok!g:t. It .l.§ my unilimrwIlfllug mat the f!jnow~up v13rt:\; fet KOhl) 

desedbedin paragraph:; abo,;,;;: were also fur the Th;:pa.rtmcnt ofF..,cology. Asyou

knOll\'\ our new-wen was p.,"11llitreo by the Department ofEcology in February, 20](L

t{.RC .recordsmdicak! the lee 'WaS paid . QU Fehrnary i5, 201.0). Work was .peITorrned by

Gresbmn Drilling and ln~"'ted by the Kitsap County Hearth District. It ismy

undlm:!talldmgtl:m! Grant Holdcroft ami John Kiess wet:!;} present during the driIHng

provid~d. v~' l.luable information on the care and maintenance oftheweU. Due to the DOE's

eX\Jressed concems on. listed work partYl'lctivities, KRRC has made ita policy to s~' ty
away hm .any areas ofany possible concern pending co!1.SlJ\tation and Ifdiscovered to be

permit'; are obtainoo . 
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Neil R. Wachter

Deputy Prosecuting Attorney

Kitsap County Prosecutor's Office, Civil Division

May 25, 2010

Page 4

5. U.S. brmy.CrQt'.p ofEngineem. A first request ~ ll1adG on Marth 30, 2.010. 

Clarification oftbepurposerif the visitwas requested . This agency Was told that an

individual visit wOlJldbe scheduJedwhen the necessary personnel and informauon\Vcre

prepared. The arrangements and clarifications are ongoing. Due to meetings with the

othera:genciesand other activities that ourvoh.mteer members ~,recondtlcting r:cgarding

our ongoing projects under permit (primarily the new Wen). the arrangements for this visit

are in the process ofhetng completed. 

6. Deoort.'1lent afUba!' and In§usIDes. As &iated Hbovc~ the Departrne.n1 ofEco logy

approved the: WeB pem:lit Department ofL.abor and In.~ies visited KRRC 011 ~ c
ocalsiou<"J. to inspect the TIe\'{ welt that was constructed of! thepremises. As farm; KRRC

sawate, aU necessarypc-rrnits were obtailWI through theit' licensedcontrector. Approval

forwelectrical permit should be on file with tneDepartment ofLabor and Tndustries. 

7. fulllJlamish, Tribe, Ne) one TIum the Suquamis.h Tribe has requested a visit. KRRC would

entc;tain tI, request fora visitbytbem. After an apprQp.ria«:exc:nange ofinformation

dclailillS ·-fuespecifil;S olsuch .~visit:. K.RRC win be able to make Ii decisionregardmg

stichavisit. HistoricaUy. the Suquamish Tribe has never reqr.re:sted t! visit in the past: and

KMCis not sure how a visit ;by{he TrioowiH be heiptl.11 to the Tnne . Orice KF.RG is

made I:!Wa.re of the Tribe's needs, KRRC mUdo its bestto acc.ornmodate those needs. 

As KRRC i$ profes,,')ionally set up to provide maximu."l1 safety for rulusers, visitor:s, and the

cominunlty~ it is notnecessary ill suspend operations duringrininspeetion. The shooting bays are

set up in snch .. !> waythatasite visit can occur withouttbe tteed t~) clos~.dqwn the range. Since·a, 

ntnnberofagc:ncies havea!ready visited the range1 and since KRRCbas been advised by its

experts that a jointvisit wmrldnot hetiw mostefficierttmnnneTto address speoific needs oi"ceaci1

agency, KRE.C mUst respectfully de-cli.'1\i; yO' Jtt"~questfora jomtvisitby aH of the agencies. 

KRRC win grtmt individ.ual reque.:.-isona ~ bycase basis. Upml clatific:atioll ofthepurp-ose of

each 'Visit, KRRC win be able to have appropriate, kuowi~~le ~nnel an hand maid in the

v1sit

Therefore, mspeciflc response to the agency that you represent, ifDCD is interested in

sche.dulingttvisit, pwal'l© have DeD anSWer 11m ql.lestIoo!> onAtm~~ment 3 md have it retumed

to KRRC's eXf-'CuUve officer. Marcus Cruter. "{' here m.ay he follow""..lp questions. On~K:: R. l:~C
has sufficiertt information to provioo assistance and pcrsm:melfur the visit, the vish can be

grnnteaaod agency will thei\ benotifi-edofavnHable datt's times. 
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lCitsap Rifle and Revol.ver Oub

February19, 1(110

Page 2

Mr. Smithasked about the rules that the dubhadto cmnply with and I told him about !he local

and sture rolid waste rules, !.he Model Toxk:s COillroLAct [WAC173-MO),aruithe EPA B1vIP

Nfa."1ual for Gun. Ranges. Mr. Danicls mention thefederal ,rulecalled the Resource

Conservation, and Recovery Act (RCRA). We discussed how theEPA BMP Manual was t:"h.e

guidance that1he P,-.eaHh Dishict would be foDowmg ·based. onthereo:rmmoodatioo of

Washirigton Swt~Departu: ll~ntof Ecol.ogy. 

We dicit. quid< walk around of the sib:? ~ sit.elooked goodwithminimal litter,the berm.s in

decent shaIXl, and litHe brass on ·ihe gro~ID<i MJ. C.arter noted tb..at a wt)Tkparty friJs weekend

w-as going to bedomgsome clem.,up aitf'xtlu: wi~' we<ithei', : I" tookseveral photos du.ri..r:l.g '!; he

walkaround. 

We agreed fuattheHealth Distridwouldvisit the :KRRC againmAugustof 2010 to check · on

thewi'itle11Ieadrecovery and the pHtesting p-rograms.. 11eft the siteatapproximal.cly3: 4.0pm. 
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INFORJVIATION TO HE PROvlDED WITH A REQl]l<:STFORA SITE VISIT

1. \ Vhat i:, the purpose ofthe reqllcsted site visit? 

2. How much time do you wish to devote to this site visil? 

3. What infonnation will be helpful to your review? 

4. What specific areas ofthe properly do you wish to visit? 

5. For each areato be visited, please specify vI'hat concerns about lIlat area are known . 

6. Who will be present at thesite visit? 

7. Ifyour visit jsin relatiorrto a complaint filed by an individual or group, wi tI you provide

uswitb a copy ofthe compiaint(s) that initiated yourillvestigation and current requ-est for

a site visit? 

8. wm you please provide us WIth copies ofany reportsandlor communications, 

preihninary ofotherwise, generated or received by yonund your agency concemingthis

to date? 

9. Ifyou are aware ofany regulatory or statutory basis for your requ est., please provide

citatiol1 to the applicable regulatlon, code or statute. 

4:nswers to these questions should be forwarded to KRRC, c/o Executive Officer Marcus Carter, 

by email at infu@.R9nsafel.v.ofl!, or fax to ( 360) 373-108.2, mail to 4900 Seabeck Highway, 

Brcmenotl, WA 98312. 

Upon review of the information provided, the Execut ive Committee ofKRRC will t'Cspond tu the

request. Follow-up questions and other 1ergisticai details may be requiredbcfore a visit can be

granted. 
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l,-ITSAP ~"' LE & ~ VOLVER C ---lB
BRE..\UillT®Ny

o

26 Juiy 2010

Kltsap County Department ofCommunf!:y Development

Jeffrey l,., i~owe- Humbaker. CJ3:0. 

Deputy . Director &. CertiflSo Building OffIcial

Deparl:rnerrtaf Community Development

Re: STOP WORKORDER #-543-tO

TAX ACCOUNT # 382501.~ 02~1000
srrus ADDRESS.: 4900 SEABECKHWY NW

Dear Mr, Rowe--Hombaker

lam in ~ pt afyourcertffiedletter dttted Jll~ 13.20'10, and signed for on Juty
19,2010. 

We categorically deny thealiegatioos made in your departments "stop work

order"and ask that you please prcrvideaJ! information relied upon for the
determindonsmade in said order. 

fJ..J:. soan ~s we receive the infurmeruon above, along wlththeresponses to our

inillallnvimtion 'fur a $ite visit (provided to tooprosecutCJras your counsel), we wH! 

be happy to SChedule a imeeting. 
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Appendix 29

CP 2336, 2345, 2371-74, 2480- 81~ 

portions of deposition of County Code

Compliance Supervisor Steve Mount



















Appendix 30

CP 1958~- 98, Trial Memorandum ofDefendant

Kitsap Rifle and Revolver Club, dated SepteITIber

27,201
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E -FILED

IN COUNTY CLERK'S OFFICE

PIERCE COUNTY. WII.SHINGTON

September 27 201 ~ 9:28 . .6.!'t." 

KEVIN STOCK

COUNTY CLERK

NO:10·Z·12913-3

Hon. Susan Serko

Department 14

It-J TI-IE StJPEH10RCOURT OF THE STl\'T'E () F VlASHr}JGTO-N

FOR TI-IE COU;o,Jr'{ OF PIERCE

11 KTTSAP COUNTY,a political subdivision of

the State ofWashington, 

12 Case No_: 10-2-12913-3

13

14

15

16

17

18

19

20

21

23

24

25

r ... 

0

Plaintiff, 

v. 
TRIAL MEMORANDUM OF
DEFENDANT AND

I·
COUNTERCLAIMA.:.1\ H
KfTSAP RIFLE AND

REVOLVER CLUB
KlTSAP RJFLE AND R1='VOLVER CLlJB, u

not~for", profit corporation registered in the

State 01' Washington, and JOHN DOES and

JANE ROES 1,XX, inclusive, 

Defendants, 

and

iN THE M ATTER OF NUISANCE AND

UNPERfvHTTED CONDlTIONS LOCATED

AT

One 72·acre parcel identified by Kitsap

County Tax Parcel ill No 362501-4-002-

1006 \-v ito street address 4900 Seabeck

Highway N '0l, Bremerton Washington. 

Page 1 - TRIAL MEMOR4.NDUM OF

DEFENDANT AND COUI\TERCLAiMANT

I<ITSAPRlFLE ANDRE~/ OLVER CLUB

1958

CHE'iO\Vl,TH LAW CHOUP, PC

5-11) $.\~{-:!~' i-nb· ... \ Vfu'llc:,.FHtlt Flour

l"iJrtl.nd, ORmlO~ 

Td~ph~on .... ·; f5U~}: 1: rI-7%R
f:J.·c'$. ittnil~.: -"(5(l;\J .~~ l ~21S2

EWdi!; &ri:Un( ig:nu- rrbwl"5tl~\.\".com





existing as of May :;.009; ( 2) tht: County's effort to proi/e code violations arising from site

conditions existing as of lvlilY 2009 constitutes a breach of the 2009 Deed~ ( 3) the Club

3 ret-lins a vested nonconfoiming use right to operate i\ shoofing facility and gUll dub within

4 the eight acres historicaliy used at the Property; and ( 4) the County failed to prove any pnblic

5 nuisa nce 01 violation of Kitsap County Code associated with the Property. 

6 H. PROCEDURA.LBACKGROlTl.,JD

7 V\"11611 the parties entered into rt1C 2009 Deed regardu1g the sale of the Property to the

8 Club, the County bad never cited the Club with a formal notice ofvi olatiOIl ofany ordinance

C) or a directive.: to correct any alleged violation, nor had it ever notified the CluD of any

10 suspected public nuisance associated with the noisiness or safety of its operatio ns, In t:'ict, 

11

12

13

14

15

16

17

18

19

20

21

24

2:5

26

tWO days after signing Ih~ 2009 Deed,in wbichhe ilffirmed the Club's righrtomaint.ain and

improve its facility and Property withinit.s historic eight acres ofactivtLlse , Kitsap County

Commissioner Josh Brown dismissed the accusations of a local landownervvho alleged the

Club had un lawTLllly expanded its nonconforrriing use. According to Commissioner Brown, 

the Ciub's operations were properly confined within " the footprint they have leased witb

DNR for the past 83 years," 

Approximately one year after the County executed the 2009 Deed, the Department of

Commurdty Development arrived at the Club ullannotmc.ed with an abrupt demand to inspect

the Club property. Yo/hen tbe Club asked the County to fill out an inspection request [ onn as

all other t+,ovenui)cnt agencies bad done, the County refused, then initiated [ his litigation in

Septelnber 2010 and immediately sought a prelimi.nary injunction toelose 00\\11 d~te Ciub

pending resolution of the case

In its motion for a preliminary injunction. the County alleged the Club posed an

immin ent threat to public safety. The Court de nied the motion because it cou id not find that

tbe

Page 3 · 

vas " Iikely to prevail at tri8l on the questions presented by this case"" and because
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seeking injunct ive relicf for any code vi olations and common law public nuisance conditions

it is able to prove at triaL

The County asks the Court to find ( n) that the Club is a [ ommoniaw public nuisance

because it is noisy and unsafe; ( b) that the Club has lost its vested nonconfonning use right [0

operate a gun cl ub and shooting range at the ProPCity; and (c) that the Club has cO :1"nm itted

specific viobtions of County Code related to the Club 's operation, n13 ,intemu1.ce, and

irnprOVC111enr of th~ -Property. i\S a rClne~-y, the Count:',;" a~ks the Court to issue an injunction

shutting the Club dOWI1 indefinitely unless and unti I the Dub takes unspecified stepE; to abate

the alleged safety and noise nuisances and obtain the conditional use permit, shooting range

permit, utld other unspecified pennits necessary to satisfy the Colinty. The County also seeks

a " wammt of abatement" to allow the Counly itself to abate any musanceorunlawfuI

condition associated with the Club Property and then require the Club to reimbi.trse the

County for its cost ofdoing so: 

County's ciaims, allegations, and choke of remedies in tbis iawsuit do not

l5 withstand legal and factual sClUtiny, and its case should be dismissed witb prejudice. 

16 iV. FACTtJALSU1VlMARY

17 A. Club's Historic Use of HsProperty and the County's Acknowledgement of

18 tbe-Club '5 Lawful NonwnformingDse Right

19 Kit.',ap Rifle and Revolver Club is a non-profit organization founded by charter on

2D November lL 1926. For many decades, the Club leased the Property from the V\"ashington

21 Department of Natl1Gli Resources (" DNR") for use as a community shooting range ffJr

firearm and defense training. l\cco[uing to the Club :'~. leases \ v llh Dj,: :R~ t11e Property

consIsts approximately 72 acres. inchldlllQ. eight acres of "intensive llscZlnd occupancy" 

24 by th e and the remainder serving as a de facto buffer fo r the CiUD. 

25 L993, while the Club '.liaS stiU leasing the Property from DNR, Kitsap County

26 CIli.1ctcd . an ordinance that severely limited or prohibited. shooting on private land \. vithout a
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permit. The intent of this ordinance , vas to draw firearm llsers off smaller piots private

2 land and concentrate their activities at recognized shooting ranges where they and the

3 persons around them would be safer and in a controlled shooting environment. The Club , by

4 iaw, sat on the ad\iisory committee and had input into U)e drafting of the ordlnancc, 

5 in conjunction with the promulgation of the ordinance, the COWlty detennined the

6 Club to be a lawfuinonconforming use , and documented that determination [11 a letter to the

7 Club. It \vas understood by the Ciub and County that the Club would be allowed to contin ue

8 without the :; booting range permit required of newly proposed ranges. For at ieastthe next

9 17 years the parties acted in reliance on this understanding, yet now the County alleges that

10 the Club rnllS! be shut down for faiiure to obtain a shooting range permit under the 1993

11 ordinance,asking the COUl1 to provide equitable relief for the violation oian ordinance from

12 wbich the panies lmve always treated the Club as exempt because of its histmic

13 nonconforminguscright. 

14 Ihlsuostantiaten Aliegatif.t!1S of Errant Bullets from the Club and the Club's

15 Commitment to Safety

16 In the last several years some of tlJe nearby residents have complained of bullets D·om

17 the Club striking their properties. Yet the County cannot prove bya preponderance of the

8 evidence that any such alleged bullet came from the Club, as opposed to the many other

t9 sources of gun fire in the area, in striking contrast to the contl'OUedshooting environment at

20 the Club, the \'\' oods and residential property near the Club are llsed by non-Cub nlembers

21 for unsup';f"vised shooting. Makeshift shooting ranges have been discovered. and the sound

II

24

26

of gunf1rc can be heard with regularity. There are many fiream1 users in the area who

ch oose . whatever reason, legally or illegally, not to pract ice their shooting at the C-:lub . 

C.,I.tlb has placed par3 inou nt I1nportance in range and flrcann safety and re.f l-es on

a variety safety measures that meet or exceed rndu.stry standards to ensure bullets do not

leave the range and threaten neighboring properties. These measures inelude the
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maintenance of numerous sufety berms and backstops; extensive, mandatOl)1 safety t"raining

2 for all members; ; mpervision by range safety officers; and closed circuit cameras to help

3 ensure that all rules are followed and any violators can be beld accountable. Expert

4 testimony at trial will furtber confirm that the Clllb's safety measures compare fa ..,;-orably

5 \ vith those of other similar shooting facilities on a local and regional level. The Club's

6 culture of safety and maintenance of its facility is exemplary, making it a prefem:d. training

7 facility nU!TIefOU5 groups and ind "ividuals v.·'lthin gcyvcrnmcnt ta\\" enforccrncnt ~ nd the

8 military, 

9 Contrary to the County's protestations regarding imminent threats to the surrounding

10 community, there is no .evidcnce from the entire 84-yearhistory ofthe Club that anyone bas

11 ever made so much as an allegation ofa personal injury caused by a buflet leavingthe Ciub. 

12 c. Noise Complaints bya Fe.wIsolated Newcomers

13 Tbe Club has provided a safe venue Jor fireanlls practice for decades. MeaTr\vhile, 

14 the surrounding area has steadily grow'n in population. A few relatiVe newcomers have

15 decided the noise of gunfire al the Club, however, distant and faint, have 1:'ecome

16 annoying. These witnesses disagree as to whl;n the nQise from the Club became annoying. 

17 Nevertheless, the County adopts their complaints in this lawsuit. 

18 County has produced no decibel readings, sound engineering studies, or other

i 9 empirical data demo[1strating that the sounds of gunfire from the Club tlave an unreasonabie

20 or substantial irn1xict on anyone in tbe comtnunity, The C.ounty has. not designa ted any

21 expert in Sound or noise . Instead, the County appears to rely solely upon the su'bjeciive

observatiot1sof a few isolated Jandmvners who apPi1rcntly ilrc upse1 with their dec ision to

23 purchasl~ rural property near a rifle range, 

24 ' T'he Club wili offer testimony and evidence confinlling the level of noise is weil

25 \ vithiu and hLstoric levels, along with testimony from neighbors who dOTlot find

26 the no jse eXcessive or bothersome at ail, Audio recordings taken by one of the C:ouuty's
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most vocal noise complainants will further demonstrate thallhe distant sounds from t h e Club

arc no louder than other noises tY1)ically heard in the neighborhood, such as airplanes flying

O'verhead or the sounds ofnearby birds and chipmunks. 

4 D. Ti1(~ Gub's Exploratory Work in ZOOS , AhandDnment of. the Project, and

5 Satisfaction of DNR with the Club's Restoration Effort

6 The Conf1ict bet'.veen the Club and County regarding the Club's use of its PrDperty

7 dates back, at least Il1 part, to 2005 , which is when the County alleges the Club coD1.mElteU

8 c!earin:g; and grading ~tiolatians in an area outside the Club '5 historic eight acres ofact:ive use. 

9 At that time the COLinty made a site visit in response to a complaint that the Cll1b was

10 clearing vegetation . The Club had, in fact , begun clC1:1ring vegetation in the area to explol'c

II the possibility of relocating its riile range to achieve numerous benefits for the cOITul1unity. 

12 The Club was very upen about its potential project andhad already begun conespondingwith

13 other government agencies about it. In fact, the Club had obtained a i,'Tant for tbe project

14 based in part on the County's written support. To the Club's surprise, the County informed

15 the Club, for the first time , that its entire faciJity would lleed a conditional use permit

16 ( meaning the Club would pemmnently lose its nonconforming use right) if the Club

17 continued with the piojecL The County clarified, however , that. if the Club did n6t cOlltinue

18 the project ~1l1d kept its activities within its historic eight-al:re area ofactive use it would need

19 no condithmal use permit or any other land usc permits. The Ciub weighed its opt! ODS and

20 decided it was in its best interest to abandon the relocation project, retain its nonconforming

21 Lise right , and continue within its historic eight acres. 

Yl County never issued any citation to the Club for the exploratory worK ID 2005. 

23 nor did it order the C!LIb to restore the mea. instead, the County relied on tbe landm'\.n1er, tIle

24 Washington D NR, to address any need for restoration. After the Club replanted the d eared

25 area. l11specled the Property and was satisfied with the effort. The County novv aLleges

26 the arearcqu ,it es further restoration, 
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E. Contlkt Since 200S Over the Club's Use of Us Property, Leading to the 2009

Deed

3 Since 2005 there have been accusations aild speculation, by both certain ind i viduals

4 within the County and a handful ofhearby residents, questioning the legahtyof the Club's

5 activitie:s on!he property it historically leased from DNR and whether the Club had fast its

6 legal, nonconforming use right by expanding or enlarging its area of active use. The Club, 

8 and improved the same areas of the Property that had been used for gun ciub and shooting

9 activities since before 1993. This historic eight-acre area of active use was recognized aiid

0 authorized in the DNR 1cascsas an area of "intensive use and occupancy" alld, later. in the

11 2009 [) t~edas the Club's " historical eight (8) acres" of ;'active shooting ranges." AU of th!; 

12 Club 's111uintenance andimprovenlent workwi,tbin its historic eight acres is consistent v,ljth

3 fI10dcnl standards exemplified by other, similarsbooting ranges, and bas been intended to

14 improve the Club's service to the commuuity, its safety, and its stewardship ofwetlands and

15 other " critical areus" near theClub facility. 

16 Eh~tween 2007 and 2009, the County was pursuing a land exchange with DKrR., which

17 - would inClude the 72 acres DNR leased to the Club, DNR wanted to divest its Lana holdings

18 in the areH and Ll}e Countywilnted a large tract adjacent to the Club for dcveloprnent in to

i 9 what is now the Newbeny Hill Heritage Parle DNR would not give the County the park land

20 unless the County v/ould also take title to the Club Prop:erty. 

21 While planning Lh:;; land deal with DNR. the County held meetings and received

j public cnrnments as to wiletber the Club should be allowed to continue on its [ eased lane

once COUnty became its landlord. Public comments were bOth t'\y[ and against th,;:, Club's

24 continued existence on the Property, though the vast majority were in favor of the Club and

1 -,.
J its In addit ion, \ vhile plannLng the land exchange, tbe County Commissioners

26 received infonnation from County code enforcement officials regarding potentiai violations
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of code that nwy bave existed at the Cl ub Property, indeed, the County \vas aware. at least in

genera1 terms. of virtually every allegation it now lev ies against th e CluD in this Lawsuit, 

including the allegation that the Clilb had expanded and thereby lost it" nonconforrning Llse

rIght. 

As part of the County's due diligence before taking title to the park land and Club

Property from DNR. the County's representatives inspected the Property. considered

environmental and other liabiliti es associated witb rhe Property. and hired an apprai ser, \vho

separately inspected the Property, The County did nct Gdvise -it~ o\vn ,apprais-cr tt~~::lt tl1ere

were any suspected, potentiaL or actual code violations or nuisance conditions as.sociated

with the property. 

The appraisal estimated that ifthe Propertywere not maintained as un active shooting

range. tbe potential cllviJOllmenlal cleanup cost would be $2 10 53 minion? To insulate itself

from this potentially large liability and still obtain the land it coveted for the Newbeny t-lill

Heritage Park, the County offered to sell the Property to the Club as soon as the County

received title from DNR, subject to written telms to be negotiated, including tbe Club's

agreement to indemnify the County for any environmental liability arising out of the

Property, 

Club 's attomcy, Rcgina Taylor, had direct negotiations with County

19 representatives regarding the '.' i1itten terms of tile land sate expressed in the ~009 Deed, Shc

20 will testify ihat one of the concems ralsed in the negotiations was the Club's ability to

21 continue current operations and maintain and moucmize its th <:n-ex isting facilities, The

County's representative conductmg the negOliaricm s, Matt Keo:u gh, personaily inspected the

Property to the ') ale to the Club. He admits in S'.' iom deposition testimony that the

15 2 According to tbe Kitsap COllnty Healfh Department; which inspected the Pmperty, the

Clllb 'spnl.ctices regarding metals and other hazardous substances exceed EPf\.'S best

26 m([ nag0! J){~ ntpradices(BMPs} for shooting HlI\ges > Ifthe Club were pennanently shut dovin, 

there is distllict risk that the Property wouldbecm:ne subject to the more stringent
hazardous substance cleanup requirements applicable to other land Llse~. 
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13

concems by requiring tbe Club [ 0 maintain the areas outside the historic eight acres as

s(lfety and noise buffer zones," and by requiring that any approved expansion into those

areas be " consistent with public safety." Ironically, the Coumy has never alieged that the

Club bFcached any of these safety and noise provisions. 

The tcxtot" the 2009 Deed, the statements of Commissioner Brown and Mr. Keough, 

and evidence regardil1g the circumstances and communications SUlTOllllding the l1egotiation, 

drafting, and execution of the 2009 Deed all confirm it was intended \ 0 clarify tbe Club's

legal and land use status, affirm the Club's right to continue w~it1g, maintaining, and

improvjng its Property and facilities as confi gured , and resolve any issues regarding

accusations of land use and permitting violations and nuisance conditions rclated to

conditions existing at the Propertyartbat time. 

The Club 'sReliance 011 tile County's "Vords and Actions

n relia.t)ce on: ( l) tbe , vritleD agl'ecmcnts 1]1 the deed; ( 2) the bral and ' mcinen

14 statements by theCounty surrounding the transaction; and (3) the County's si1ence in Dot

15 stating that it viewed the Club's cun-ent facilities and operations asbeingin violation of any

16 ordinance or constituting anynuiS311Ce condition; the Club took title to the Property and gave

17 tbe vnlu3ble consi.deration. That consideration included the indemnity, Telease, 

18 public access, and safe operation provisiDns included in the 2009 Deed. It alsoinclu .. 1edthc

19 Club's support for the County's acquisition of the Club Pwpelty and park land ( j'onl DNR, 

2() and the ';;, foregoing of the opportunity offered by D]\;R toentcr into a long- term lease of

21 30 years or a1()re for the Proper\y to enSllre the Ch. lb" s, continu. ity~ regardless of the C~;( n, lllty's

desi res taking tit.le to the Property. Vlith the C: lub~s support and the 100''{>9 Deed

23 negotinted,~ the (~ounty \ vas able to obtain the heritage park property froin , D -NR ~' ithout

24 retaining o\vncrship of the Club Property, which DN R required the County to take ala ng ,,'lith

25 the park

26
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quoting Heal'si Commc'ns, Inc 1'. Seallle Times Co., 154 \ Vash, 2d 493, 503,115 P _ 3d 262

2 ( 2005)). 

3

4

5

6

o

9

Il

12

I ~ ,
j

14

15

16

hilc the text of tbe 2009 Deed is the most direct expressiOn of tbe pat11es

intentions, the circumstances surrounding its negotiation also show th e lransaction was

intended to settle and resolve potential claims, "[ A] trial eOW1 may , in interpreti11g contract

langLwge, consider Ole sUlToundil1g circumstances leading to execution ot the agXCeernellt, 

including the subject matter of tbe contract as ' well as the subsequent conduct of the parties, 

not for the purpose of contradicting ' v\:hat is in the agreenlent~, but for the pllt-poSe of

detennining the parties' intent." Berg v. l-iudesman , 1IS Wash , 2d 657 , 666-67. 801P,2d

222 ( 1990), 

The tex.t of the20{) 9 Deed, tlle admissions OfCOlllil1issioner Brown and Me Keough, 

and the additional evidence regarding the circumstances and communications surrounding

the negotiation, drafting, and execution of the deed inlvlay 2009 all confirm it VI'as i ntemkd

to resolve any issues regarding accLlsations regarding land use, permitting violations, and

public nuisances related (Qconditions existing at thePropertyat that time. 

Prior to the 2009 Deed, Kitsap County held public meetings and received co .mrnents

from S0!11C vocal opponents of tbe Club, who pressed the CoUl]ty Board ofCommissioners to

18 take enforcement aetiall and shut the Club d()wn. Considering these comments and the

19 County's desire for the Club to indemnify and release it frompoter\tial envirnnmentai

20 liability ;1;ssociated \".-i1h the Prope11y, the Club negotiated written telms intended to t-:Oreclose

21 potentm! claims by the Coumy related to existing conditions at the Ciub. The Coun.ty agretd

to these terms. In ex.change, the County divested itself of title to the Property, obtained the

23 NcV\bcrry Hill Heritage Park propeny, and obtained release an d indemnity provisions from

24 the Club, The County even ensured its agreement that the Club could continue 0 perating

25 within historic eight acres would bcnefi1 the local community as a whole by requiring tbe

26 Club to () pen its facility to the pUblic, 
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Notw'ithstanding \11(: obvious inlent embodied in the language of the 2009 Deed and

2 the circumstances slilTollnding it, the Club anticipates Kits:1p County will present testimony

3 that it never intended this bargained for exchange to constitute a -settleIllcnt of p.otentinl

4 ciaims. Howe;;er, "[ t]he subjective intent of the palties is generally inelevant if\ve can

5 impute an i.ntention conesponding to the reasonable meaning of the actual words used ." 

6 McGuire, 169 \- Vash 2d at 189, Accordingly, even if a witness for the County were to

7 t ~stify t11t1t the 2009 Deed vvas never intended to be a settlement. such sl!bjecti\IE thOlights

o
o cannot sllpersede the overt manifestations of the parties and the objective and

9 circumstances of the 2009 Deed

10 B. Kitsap County's Claims Are Barred by the Doctrine ofEquitable EstoppeL

J1 If the Court decides the 2009 Deed does not requ ire dismissal of the County~s

12 equitable claims as a matter of contract law, it should nevertheless dismiss them as a matter

13 of fairness under the doctrine of equitable estoppeL Whereas the Club's contract defense i.s

14 based l11oreon the objective intent of the 2009 Deed, the Club'$ equ itable estoppel defense

15 looks at all of tbe conduct of the parties and focuses on the unfairness ofallowing the County

16 to reverSe . its <\pprovals of the Chlb expressed in and prior to the 2009 Deed and impiiedby

17 theCcmnly's lack of enforcement action, after the Club relied so heavily on those approvals

1g in conferring numerous agreements and bcoeftts on the County and improving its Property, 

19 actions that would be to tile Club '5 great detriment ·if it ,vere shut dmvD. 

20 elements of estoppel are: "(!) a party's admission , statement or act inconsistent

21 wi1h its In.ter claim~ (2) action by another party in reliance on the fir:-i\ party's llet statement

l) or admission : and (3) injury that woul d result io the relying party from allowing the first

23 parly to contradict or repudiate the prior act. statement or admission." KramalTcky v. [ kp '{ 

24 ofSocial and Health Services, i22 'Nash. 2d 738, 743, 863 P2d 53 5 11993}. For the defense

25 to apply to a govemment agency, it mUSt also be shown tbat ( l ) equitable estoppel is

26 necessary t() prevent a man ifest injustice , and ( 2) the exercise of governmental funcii·ons wi II
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usc permit, meaning it ,YQuld nOl lose its nOllconforming use right. Tht! Club abando:ned the

2. project using its grant money for other improvements, and the County notified i tof 110

3 further issues. Tbe Club relied on the words and actions of the County and confined its

4 operations within its area Ofllistoric use. 

5 In the 2009 Deed the County expressly approved the continuation of the sarne Club

6 operations and facilities that exist today, vdthout identifying any violation of any County

7 ordinance or any nuisance condition whatsoever. Leading up to tbe 2009 Deed and short ly

8 thereafter, tbe County repeatedly c.olnnlu111C~ted its appTc'val of the. Club. The Club ~~e1i e.d on

9 thai £lppto v,11 by e:ntering into the deed and improving .its Property arrer taking ti tle . 

10 The 2009 Decd clearly rccof611iz cs the Club's vested nonconfonning use Tight by

II confirming that fbe Ch.lb can maintain and modemize its facilities withinitsapproximate1y

12 eight historic acres of active usc. Tbis right to maintain and modemize the propClty and

13 facilities within the Club's hiStoric area is not conditioned on addressing any existing

14 violations or obtaining any permits, The: parties were simply documenting their

15 understanding of the Club's nonconforming llse right and the County's approva ¥ of tbe

16 Club 's mmconforming use. 

17 The 2009 Deed recognizes that the Club 's nonconforming use right is limited to the

18 Club 's appmxirnatcly eight a:crcsof active shooting ranges- the same eight acres set aside

19 for "intensive" Club use in its leases with DNR . If the CLub wants to expand beyond its

20 historic eight acres , only then must it apply 10 the County for the rigbt to do so. This is \vh,,! 

21 the County had advised the Club in 2005, which led to the Club abDndoning its proPGsed rine

range project. 

the clear intcntof the 2009 Deed and the County 's prior conduc'twas to

24 express County's approval of the Club 's operations as it nonconforming use '" vithin its

25 histOri l' acres. The Club relied on this approval \ovhenit purchased the property and

26 agreed in the 2009 Deed io make its activities regulariy available to the genera! pLtb i ie. The
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26

C[I.ib further relied on this approval when it <1f,'Teed in the 2009 Deed to indemnify the County

against ElIly environmental liability associated with the property. The Club again relied 011

these provisions when it spent approximately $40,000 on subsequent property improvements. 

including a drilled water well, septic system. electrical ttpgradcs, improvement to Lhe Club's

environmentallaboratorJ, and security fencing, not to mention the hundreds of hours of

volunteer labor provided by Club members since the 2009 Deed to improve and mnint'ain the

property and complete these projects. 

Now the County asks this Court to sanction the repudiation of its Clgreements and

approvals ofthe Club, al1eging that the same activities and site conditions in pLace at time

oftbe 2009 Deed are an unlawful nuisance, in violation ofcode, and the Club should be shut

down. Doing so would cause immediate and iU'eparable harm to the Club, its members, and

the broaderc01Ul11Lll1ity that depends ouit. The County 'wi!1 have prevented tbe Club from

fulfilling its promise under the 2009 Deed to maintain a publicly available shooting area, yet

the County would still retain the many other benellrs it obtained from tbe Club, such as the

benefit of having divested itself of the Property while obtaillL.'1g the Club's envirmnmental

indeml1ityagreement. The County's repudiation of its fomwf position would crealq:n:'ccisely

the type ofmalli fest injustice that equitable estDppel is airbed at prcventing. 

Vashingtc}t1 Supreme Court emphasizes the importtlnce of applyinglbe doctrine

of equitable estoppei to government actions: 

PYle ordinarilv look to the action of the state to be characterized bv a more: 

sCtJlPu/OI.IS rCiWTd to justice than hclonf':sto the ordinary persoil. The state is

fOrTl1ed for the puq)Ose of securi11g for its citizens imp;mial justice, and it l11U& 1: 

not be heard to repudiate its solemn agreement, relied on by another to his

nor to perpetrate upon its citizens V"f(mgs whicb it wo uld promptly

ifpracticeD by one of them upon another." 

Strandv. State, 16Wash.2d 107, 118--19, 132P.2d lOll (1943)(qllotingSla1e1'. Horr ; 165

IviilliL 1,205 . W. 444 ([925)) (cmpllasisadded ). 
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til SIF[lIJd, the government sold property to a private purchaser who constructed a

duck club and shooting blinds on the property and used it for recreational duck hUl1tLn.e:. 

3 Years later, thegovemment argtled the sale was a mistake and claimed title to the iU"1proveo

4 land.. The Court questioned whclhcr there had actually been a mistake, but held tllat even if

5 there had been, equitable estoppel would not anow the state to repudiote the sale because it

6 had a fu l!and fair 0ppOlll1nily to investigate the facts before selling the property and the

7 defendant had impro'.'<::d theproperry in reliance on the sale. Strand, ! 6\Vash. 2d at 1 l. Sf eIf

8 the cmmnissioner or his subordinates en-ed in determining the lands as attached, the state

9 should not have the right many years later to come into a court of equity and set aside the

0 actsofit!l officials to the ineparahleinjury Ofthe citizens who actcdln good faith and relied

11 upon the assulnption thM the commissioner knew what he was doing"}. 

12 Just as in Strand. the County should be equitably estopped from reversing the position

13 taken before, during, and after its 2009 Deed with the Club- which expressly authorizcdthe

14 Club to. continue and modernize ils lawfully nonconfomling u~e within its historic eight

5 acreS. HOVl'cvet, unlike Strand, there lS absolutely no evidence that the County in d11s case

16 made any mistake in bargailling for that requirement. The County knew exactly what itwas

7 doing,making the need for equitable estoppel in this case even morecompeUing, 

19 COlmtyhas argued that its earlier conduct ;,.vas entirely of a " proprietary~' nature

19 and therefore cannot estop its present " regulatory" action. This argument overlooks the

20 regu latory natme ofthc Coumy's i 993 acknowledgement of the Club's nonconforming use, 

21 its 2005 communications regarding the Club 's right to continue \ vithout a conditional Lise

22 pernlit upon . absndonnlent of its proposed rifle line reloc8tioD .project: and the. lIun1erous

23 agrcernen ts iTl the 2009 Deed rcgardingpem1itting and the Club 's right to continue vvithin its

24 historic acres subject to express operating conditions . 

25 the manifest injustice of the County's new position, the County cannot escape

26 equitable estoppel by exploiting any distinction between its proprietary and regulatory
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actions. See Finch 1'. Mouheli's , 74 V/ash. 2d 161, 175,443 P.2d 833 ( 1962) ( bolding

equitable estoppel wi.ll be applied against . [ a] politlcal entity when acting in its

3- govenuuental as '\NeB as \ vhen acti 'ng in its proprietary Gapacity .~ wheri necessary tQP1~e\! ent a

4 : Manifest injustice and the exercise orits governmental po'wers " viU nut be impaired thereby" 

5 ( dting31 C.LS. Estoppel § 14 1 (1964)). 

6 Estoppel'\villl1ot impair the C~OUIlty~S gOVerml1ental po\~''' ers 'because -detcrrr' t i.r~ -in-g the

7 scope of (he Club 's nonconforming use right and settling disputed potential dairns 1S a

8 normal exercise ora governmental pO-"Ycr. In addition, the 2009 Deed documents the parties' 

9 legitimate understanding of the C]ub'snollconforming use righfs. Finally, the 2009 Deed

10 preserves. at1d clarifies the County's specific authority to regulate the Club by docmnenting: 

11 ( l) that the Club may only maintain and modernize its histot-jc eight acres if it does so

12 " consistent with management practices fora modern shooting range"; ( 2) that theClubroust

13 conform to all current deveiopmentcodes ifi! wants to expand beyond its historic eight

14 acres.: ( 3) that the Club must operate at all times in a safe a11d prudent manner; and ( 4) that

15 the Club must conform its activities to accepted indnstrystandards and practices. 

16 In Finch, the government sold some land and received payment of the purchase pliee

17 and years ofproperty tax paYl1lerits from the purchaseI'; ld. at 167. After the purchaser spent

18 thousands ofdonal'S improving the iand, the government claimed an interest ill1d asserted the

19 ongina.l sale \vas. unlawfuL unauthorized, and had to be set as ide. [ d. The Court applied

20 equitabl e estoppel to avoid the manifest injustice that would result from tbe government'S

21 new ld at 17 5 The COlln also invoked the concept ofunjust enrichment, holding, 

22 '" the ntb ng:.tinst estopping a govemrnc:ntal body should not be used as a dey! Ce by a

23 ll1unicip :t lity to obtain unjust enr.lcl).Jn ent Of dishonest gains at the expense of a citizen_'~ Id. 

24 at 176. 

25 in this case, the County is subject 10 estoppel to prevent the unjust

26 enrichment and manifest injustice associated with its receipt of ·valu(lble b~tlcfits fWl11 the
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Club and its present dfmt to repudiate lES prior approvals and agreements. The COLlrt should

2 dismiss the County's c13ims undt::r principles of equitable estoppel. 

3 c. Kitsap County Has 'Valved its Right to Bring an Enfm-ccmcnt Action against the

4 Club. 

5 By entering into the 20()9 Deed, Kitsap County waived any tight it might have had 10

6 bring this action against the Club. "\- Vaiver is based on the words or conduct of the <,,".: aiving

7 party." Saunders v. Lloyd's of London, 113 Wash.2d 330, 339-40, 779 P.2d 249 o989}. 

S \ Vaiver is different from estoppel in tilU ! the focus 1S not on the reiiance oftl1e defellciant, but

9 on whether the plaintiff "voluntarily and intentionally relinquished a knOliVTI right" or

10 exhibited conduct that "wan'ants an inference of the rc1inquishmcntof 811Ch right." J£1!11eS E. 

11 TorifW Fine Homes, bzc. v. M1il. ofTlwmclaw Ins. Co., 118 Wash. App. 12, 18, 74 P.3d 648

12 ( 003) (quotIng Saunders, ] 13 Wash, 2d at 339'). 

13 Here, the 2009 Deed expressly states that the Club may eontill11e using the historic

14 eight acres and O:~_ ma: y upgrade -0-1' inlprove .. the propelty ·aflct/or faciliti' es-~·~:-vrithil1 thc ) se -eight

15 acres " consistent with management practices for a modemshooting range." The 2009 Deed

16 then provides a nOH-exclusive. list of seven categories of "modernization" that the C lub call

j 7 pursllc:[hrough the express words of the deed, the County chose to voluntarily relinquish

18 the right bring this enforcement action related to conditions and operations of the Club

19 existing as of May 2009 when the parties ex.ecuted the 2009 Deed; In the very ie3st. the

20 terms of 2009 Deed c-0111bincd \~/ith the COUtlty~s silence as to anyland .use J pem1ittirlgJ or

21 l1UlSanCe issues at the Property \ varrant the inference that the County intended to ' walve the

24

25

26

very

2009

lJ . 

it now bri1lgs in order to obtain the many' benefits <'111d tenns it negotiated in the

County's Claims are Barred by Laches. 

Laches is an equitabk defense and consists of onlytwo elements, bothof 'l.vhich are

presenl

Page 22 ~ 
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S'/ ate ex ret CiLi:cl1s Against Tolls ICA n l'. Murphy, 151 \ Vilsh. 2ei 226, 24 i, 88 P _ 3d 375

2 ( 2004). ·' While 3 court may look to various factors, including similar statutory and rule

3 Iimitation periods to determine whether there was an inexcusable delay, the main cornponenl

4 of laches is prejudice to the other party." rd. 

5 [ n 1993, \'Vhen the County enacted .its shooting range permit ordinance, the COlmiy

6 wrote to tbe Club speciii.cully infomling it that it was grandfathered in as a nonconforming

7 usc. Never, until this lawsuit, has tllc County taken the position that the Club needed to

8 apply for a shooting range permit. Now the County aneges that the C[ub must be shut down

9 because it lle'/ef obtained such a permit For the County to remain silel1t and take the

10 opposite position for so long, waiting until after the Club purchased the Property from the

11 Courrtyto raise the issue ofa shooting range pennit is an inexcusable and prejudicial delay jf

12 ever there was one. 

13 With respect to other alleged code violations, the County's deby is not so long, but it

14 renlains equally i.nexctisabIe and prejtldicial By no later than2005, the County was aware of

15 accusations ofa yariety of codevjolations and nuisances associated with the Cjut Property, 

16 The County inspected the Property and raised issues about relocation of the rifle range, but

17 never noticed a violation or directed the Club to take. any further action after the Club

1S abandoned the reloGation project. in its due diligence leading Llp to the 2009 Deed, the

19 County again inspectedtile Propeny and had it appraised, bur againremained silent regardtng

20 code vioJalions and nuisance conditions. The County ,hen negotiated and drofted the 2009

21 Deed voted in foyol" of the transfer of title to tbe Club in an open public meeting over

1 objections from th(: Club's local OppOn!;Dts Now the County alleges code vlola tions and

CDmmOl1 nuisances related to condilions at the Club Property that existed prior to the

24 2009 C; iven the Club '5 reliance on the County's silence and express appr-o\'aL the

suit is highly prejudicial and inequitable , Vnder the doctrine oflaches, the

26 County':; inexplicable and unreasonable delay III waiting to raise concerns about site
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activities until after title transf~rred to tbe Club bars its cunent enforcement action. 

2 The County has taken the position that laches does not apply to government actions, 

3 citing lm older case from the Uniled Slates Supreme Court for the proposition. However, 

4 more recently, the federal courts have explained that this previous general rule cited by the

5 County is no longer valid and that actions brought by government bodies can sometimes be

subject to equitable defenses, including laches, upon a snov,'ing ofsigniflCant hann caused by

7 the govemment's unreasonable delay in bringing an enforcement action. Nat'l Labor

8 Relations 13d. v. P* l"E Nalio!1lvitie , Inc., 894 F.2 cl 887, 893--94 ( til Cit . 1990) ( Tecngnizing

9 that old U.S . Supreme Court pronouncements regarding unava.i18bility of ladles defense

10 again.st government is no longer an absolute. nlic). 

11 Nor does RCW 7.48.190 bar a laches defense in this case. That statute states that " no

12 lapse of time call legalize a public nuisance." However, unhke a statute of lin>.itatiol1s

13 defense , the Club's laches dcfenseis not premised so lely on the passage of timc . Instead, it

14 is based on the injury and prejudice to the Club and the inexcusable nature of the C": ounty's

15 delay. See lJ'ance v. City o.(Seattle, 18 \ Vasll. AppA18, 425, 569 P.2d 1194 ( 1977) ( noting

16 that laches is an equitable doctrine and its application does not depend sole iy upon the

17 passageof timebut also upon the effects ofthe delay on the relative positions of the parties). 

18 More irnI:l'f:}rtantiy, even ifRC\V 7.48.19() , vere to someho\v bar the laches defense agai11st

19 the public nuisance claims, the defense would still apply (0 the other claims the

20 County has leveied at the Club. 

24

25

26

E, The Ciuh's Nonconforming Us e Right AUmNs Intensification of the Ciuil's lise, 

llfH:l the Club Has ;\ ot Expanded or ~1o\' ed to un Area of the Property Outstde· of

Historic Eight Acres ofActive Use, 

If the Court f1nds that the 2009 Deed and the County's words, actions, an.d slJence

SUITOUildillg it p rovide no pmtection to the Club in this imvsuit, the Court's next \ vin be

to

Page 24 -

County's claim for termination of the Club's lawfulnonconfo !lDing l.-1.se right. 
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If the Com! were grant this claim, the C lub's only \\ lay to continue oper(](ing all organized

2 shooting facility at the Properly would be to proceed through a costly, uncertain , and

3 contentious conditional use permit process in which the County asserts the right to re,%/ j e\Y the

4 Club'~ entire operation and impose virtually any condition on the Club the County deems

5 " reasonable." l n such a proceeding, local landowners who want to destroy the C lUG will

6 inevitably intervene to oppose the Issuance of any permit whatsoever and advocate for

7 conditions so onerous and costly that thc Club could never satisfy them. 

8 The County 's. first arg1.1TIient fOT t~lmi"nation of the C.lub 's noncon fornling uS ·-f:;;; right is

9 that the Club has lost its right because its area ofactive Club nse has expanded or moved

10

11

12

13

14

15

16

17

18

9

20

22

23

24

26

since 1 The County amended itsnonconfonning use ordinance in M.ay 201 1 111 an

ostensible effaruo bolster this claim. Under the amendedordinance, in peltinen{ part:: 

Ifan existtng nonconfomling use or portion thereof. not hOllsed or enclosecl

within a structure. occupies a portion ofa lot or parcel ofland on the effecti v-e

date hereof, the area ofsuch use may nOlbe expanded, nor shall the use or

th(;'reof.. be moved to any other portion of thepropcl1y not historically

or occupied for such use[.}" 

KCC I7 .460.020(C). In this case, the testimony and evidence vvill show that the Club-"s use

of its Propertyhnsnor expanded or moved to an area of the Property outside the Club's

historic eight aCres ofactive use .. 

Club anticipates that the County will present testimony that, since 1993, the ievel

of shooting has increased and the Club has made various improvemenls within historic

eight acrcs of acti ve use, whi.le maintain ing the facility , This evidence viOllld merel y show a

permh :slble il7fclISitication of the nonconforming use, and no! all " expansion" prob ibL!cd by

ordinallC;: . 

In evaluating wheth er a nonconformin g use right. has been lost, Washington courts

dis ti:ngllisl1 an " intensification" of the use from an " enlargement" or " cxpam ion" of the use . 

Keller v Cit}· c;/Bellillgizam, 92 ' Wash. 2d 726 ,600 F.2d 1276 (J 979). In KeTler, for

Page 25 TRIAL MEl'ViORANDUi\-i OF

DEFEl\-:DANT AND 'COUNTERCLAHvlANT

hlTSAP RIFLE AND RE'VOL'V'ER CLUB

1982

crlrc~O'-""~ ETH 1 •. ·1.1" GROllP.l'C

Stu svv: R" ifth A"-Cfl !H\ Fifih{t(Jor

P (> rll,,'ul, on 97)~l
Tt'/epb:1.>au.: { 5H3121 1-79~H

Fac5;.i,$l.l.H-e : (SG]) : J.t·21~l
mil!\:' b't-%-JU\ OC~§f i! OTt IIHesU:n4,(u!OJ



ex mnple , the Wasb ington S11prcmc Court held that the iust;:; llatlOn ofsix addilionaI 5O~foot

2 iong chemical vats at a factory was not an enlargement or expansion of the factory causing it

3 to lose its lawt)l! statns, but was instead a permissible " intensification" of the use. As the

4 \ Vashington Supreme Court explained: " Intensific<ItiOll is permissible ... where the nature

5 and character of the use is unchanged and substantially the same facilities are used." ld. at

6 731 ( emphasis added). " The test is whether the intensified use is ' different in kind' from the

7 non -conforming use in existence when tbe zoning ordinance '.vas adopt.:;~d ." Jd. 

8 tn -this ca.se :1 the use of the Club facility today is of the san1c nature Dl1d char-a _c:ter as it

9 was ill 1993 mid prior to that Ii..rner and substmltially the same facilities are lised .. The Club

0 has always " crvedits mission ( as stated in its 1926 charter) of existing for " Sport and

11 National Defense" by providing and maintaining a safe and organized space fora broad

12 range of meaningful fireanns practice. At the velY most, the use of the facility naay have

13 intcBsiflcddue to thcCollnty 'S policy· of concenlTating firearms practice at organized

14 shooting clnbs, and the Club's desire to maintain and improve its Property to serve The best

15 interests of the community . The use, hO\l!ever, bas not expanded, and there has been no

16 substitution ofone fundarnentally different kin.d ofuse for another. 

17 Club's efforts to maintain and improve shooting areas \. vitlrin its h.istoric eight

18 acres of fiCtive use do not constitute a prohibited "expansion ." In the 2009 Deed, the parties

J9 properly'characterized as " modernization" work such as " re-oricutation of the direction of

20 individual Shooting bays or ranges·' and construction of "noise abatement and public safety

21 As long as such work is consIstent with management practices for a modem

n shooting range and condncted within tbe Club's historic eight acres, the 2009 Deed properly

23 allows ie These terms of the 2009 Deed areconslstent with the law sel forth in Ketier, and

with the

25 from

26

Page 26

County Code, which recognizes that modernization is inherenily different

and is within a landowner's nonCOnf0l111mg use right. See, e.g, KCC
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17.460 .050(C) ( providi ng that stmctures assoc iated with a nOlHUl1fonning llse be

2 altered to adapt fo new technologies or c-quipmcnf'). 

3 In flddition , the County's use of the term " ex.pansion" in the 2009 Deed when

4 refetling to potential activities ()utside the Club' shistoric eight ucresof active use, \-'.' bile

5 using the tell11"modemlzation" " vhen discussing impj'overnents inside those eight acres, 

is provides iUltber contlnnation that the Ciub '5 efforts to modemize its sbooting areas.,\ vbile

7 maintaining substarrtially the same fa cilities it has lIsed. for many decades, do not consfilutc

S an impermissible expansion ofa nonconfonning use. 

9

10

II

13

14

15

16

17

F. The Coullty'sPosition That the Club Loses Its Nonconforming Use Right if the

County Proves a Single Legal Vioiatir)ll Fails on MuItipleGrounds . 

The County's other argument for termination of the Club's nonconfOlmingu.seright

depends on theCOLmty 's interpretation of itsne'Nly amended nonconforming use ordinance. 

which provides: 

vVhere a lawful use of land exists that is not allowed under current

regulations, but \VUS allowed \ vhen the use 'was initiailycstablished, that use

be continued so long as it rernains othenvisehnvful, an d shall be deemed

a nonconforming use ." 

Kec 17.460.020 . According to the County, this ordinancetewJinates the Club's

18 nonconforrning u.se rigbt if the County proves so much as a single violation of any law or

19 reguJation at the Property

20 Court shou ld rej ect the County's unreasonable and extreme position because: ( l) 

2.1 the County 1 s inteq;retaticH1 is based on its fundarrJental 11lisundersranding of t.b~ , operative

tenll~ " in the ordinance: and ( 2) the County 's imcrpre(alion would viable nmltiple

23 cons titutional doctrines that protecllhe Club fro m sllch an oppressive and abrupt deprivation

of

25 II! 

26 ! fi
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rights and the unreasonab!eov-er-re.ach ofth;;:: County's police po\ver. 
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f
1. I. The C[) lf1i(Y Misinterprets Its Amended ;Yo!1conjorming Use Onfi/l(luce. 

2 The County interprets the term "' use" in KCC 17.460.020 to refer to ilUY activity at a

3 property. such that the use of a property does not remain "otherwise lawful" if there is so

4 much as a single legal violation. however, triiling. Under the County' s inteI1)fet~ltion . a

5 landovmcr loscsits nonconfOrming use righl whenever there is illlY violation of law at i\ 

6 property, however trifling. If the County were correct, every comer store in a residential

7 zone ',vitb an unpermitted electrical socket would immediately lose ils right to do business

8 The County's interpretation of its O\vn ordinance is based on an erroneous understanding of

9 the operative tetm '-'use,H

10 [ n the context ofa land llseordinance, the tcrm"use" refers to " the nature of

11 occupancy~ type .ofactivity or character and fonn . of inlprovenle-nts to "\ vhich land is -( le-: voled.'~ 

12 KCC 17 J 10.730 (emphasis added). Under Kitsap County Zoning Code, the definition most

13 closely rnatching the Club's use of its. Property is " recn:ational facitjty,") Recreational

14 facilities t~eniain : i~lwfut use-s .\ Vitl1in Kitsap :C,(}unty .. Even if the County ~ ould prove SUIne

15 violation of la\vat the Club Pr.operty, that would not render the " usc" unlav\'ful so as to

16 tenninntethe Club's nonconfol1ning use right under KCC17,46{ L020. 

17 County has cited a few Washingtol1 cases that supposedly support its

i9 already enjDyinga noncouf0l111inglise right renders tbe enti re use oftlle property un13wfulso

20 as to terminate aU SLlCh rights. In Mciviilian v. King Coumy, for example rhe COUlt ruled tbat

21 a Lmd Ul,er who is trespassing cannot obtain a nonconfom)ing use right. 161Wn. Apl" 581

T) ( 20 J 1), ' r'he case stands for the basic principle that a ,nonc:onfunTIing uSe TI1USt be 1 ;:1\~/ ttJ.l to

24

become established or vested in the. first place, not that a single violati on of law will

3 Kitsap County Zoning Code defines " recreational facility" to mean: " a p iace designed and

equipped fot' the condnctof sports and le isure-time aCtiVities. Examples lt1clude athletic
fields, batting cages, amusement parks, picnic areas, campgrounds, swin'tming pools? driving

ranges , :;,kntL'1griIl:ks and similaruses." KeC 17.1 10.647 . 
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tennillatc an already-vested right. Here, unlike the trespasser in Mc.\iiliall, tbere is no

2 question that the Club's Llse was lawful 111 1993 when the COllnty acknowledged the Club's

3 vt:sted nonconforming lise right. 

4 Similarly, in Fi}~)t Pioneer Trading Co. v. Pierce COt/IIC\', the court found th.at First

5 Pioneer never carried its burden of establishing a nonCOnf0I111ing use right bec;n.lse it could

6 not prove: ( 1) elit] was tawfi.tlly Hsing the subject site as a manufacturing site bef'ore the

7 Pierce County eCide changed"' or (2") it had pu'tti1e property to " continuous use eacl1 and

9 ofevidence necessary to sustain [ First Pioneer's) burden of proof has not been meL'''). First

10 Pioneer merely affirms thata nonconformingusc right rmisi b~ lawful at the tilTlcit..;,'ests or

1 becomes establlsbed, and that it must continue without a significant lapse in order: for the

12 right to be preserved. See KeC 17 .460.020.A(treating as pem1unBntlyaband.c>tCled any

13 nonconfonning use that ceases for twenty-four months or more). FirslPioneer says ! lothing

14 about the present matter, \ vhcre the CDLlllty cannot dispute that the Club's lawful

15 nonconforming use right vested by no later than 1993, that tbe County express

16 acknowledgement at the time. Tbere is also 110 issue here regarding continuity because the

17 Club never abandoned its historic eight acres of active use, and certainty has nol

I8 abandoned that area for twenty-four months. 

19 Even if the County could prm·c some violation of law at tbe Propeny, the Club's

20

21

71

24

26

use" would not b(lve ceased to be " otherwise lawful " ","'ithin the meaning Qf KCC

The County's position that a single viobtion of any 1<1\\1 or ordinance results in

the te rmination of a non conforming use light relies on an unreasonabie

interpretation o f its own ordinance. and must be rejected. 

II! 
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2. ThlJ. County's Interpretation olits Amended l';ollumjorming Use Ordinance

2 Is Unconstitutional. 

3 The Club's rco-ponse to Kitsap COUTliV'S Motions ill Limine 10 Eo!' : FeRRe's

4 Counterclaims and A!] lrmative De/ense ofOffset (" KCsM.otiol1 in Limine") discl,L55CS the

5 unconstitutionality of the County's eO'oneous intel1)l'\;tation of its newly an1cnded

6 nonconforming use ordinance . The CiuD challenges the constitutionality of tbe County's

7 interpretation on the grolmds that it violates substantive due process and represents an

8 unreasonable exercise of the County's police power. Tbe Club also raises issues regarding

9 procedural due process and unconstitutional vagueness. The Club hereby incorporat;eS into

10 this frial memo the points and authotities raised in its response to the County's m .otion in

11 limine. Even ifthe Countywere othcI'VI'ise correct in its application and interpretation of its

2 newly amended nonconfom1ing useordinallce to the Club, the Club would llQt lose its

13 nonconform.ing use light because the County's position \vol,l ld be unconstitutional. 

14 G. ThE: Dub Did Not IliegaUy Damageo[ Disturb \"ctiands,\Vetiand Buffers, and

l5 OthCl" Proteeted"Critical Areas." 

J6 The County alleges tbat the Club created T1UJ.sance conditions on the Property by

17 violating County's current Critical Areas ordinanGE set forth at TitLe 19 ofthe Kitsap

18 COLlnty Code. As discussed above, tne County's allegations arising from conditions on the

19 Property existing at the time of tbe 1009 Deed must be dismissed on multiple grounds. 

20 lvloreOVel\ the County 's " criticaiareas" aUegations are based on flawed detem1inati0l1S as to

2l the extent. location, and quality ofwetlands, wetland buffers, and historic Club actlv i. ties. At

26

tri3 1. the ·parties v~"in present contlicting expert testl!110ny regarding the al1~ged "\ vettand

violations . 1\.0', the Club's experts Ii/ill explain, the County 's conclusions are fraught v,,'ith

error do not comply \\' lth establi~hed regulations and rules governing '\ vetbnd

detennlnations. 
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The Club wi ll also present documentaLion and other evidence from the State of

2 Washington Depanment of Ecology (" Ecology") and the U.S Anny Corps of Engineers

3 ( Corps") who have regulatory authority over wetlands and wetland buffers aad have

4 conducted their own independent investigation of the alleged wetland issues at th: PToperty

5 These agencies agree with the conclusions of the Club's expelts and aTe entitled to speciai

6 deference i}om the courtS!!!! genel'allv Airporr Communities Coalition 1'. Gmves3 280 F

7 Supp. 2d 1207 , 1225 ( W.O. Wash. 2 .()03) ( hotdingC.S . Arrny Corps of En gineers

8 determinations of wetland impacts are entitkd to special deference); United Slates \ 1_ Bailey, 

9 516 F . S. upp~ 2d 998, lOi2-i3 (D. Minn . 20(7) (holding methods for wetianddetenni nations

lOused by U,S. Army C0I11S ofEngineers arc entitled todcfcrencc). 

I! Accordingly, the alleged violL1tionsof County Code involving wetiands and - wetland

12 bnfters simply CQuid not have occurred because the activities at issue took place outside of

13 the vcry limited areas dctenlJined to be protected. wetlm1ds and wetland buffersacco -;' ding to

4 the Cltlb's experts,Ecoiogy, and the Corps , 

15 Moreover, the County alleges critical areus violations undl,;[, an ordinance enacted in

16 1998 as Ordinance 217 -1 998.. This ordinance, enacted after the County acknowledged the

17 Club's oot).collforming llse right in 1993, cannot abridge the Club's right to continLf3;; using, 

jO
1 p. and even improving ( lreas of historic usc within wetland buffers the

t9 do .ctdno of vested rights . See i\4cMilian, 161 Wn. App. 581, .592c-93 ( 20 II );Weye7 -haeuser

20 V. Pierce . 95 \Vn. App. 883, 891. 976 P2d 1279 ( 1999) (vesting tixes the that

21 will govem the land deveiopment regordkss of laier changes in zoning or ot her land use

and recognize such vesting by excluding from buffers any areas whose natural

ecological integlity ,vas already " interrupted" by human Llse prior to the creation those

25 buffers as legaHyprolected areas. 

26
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vVith llle ex.ception of the Club's activities in exploring the potential for reiocating its

2 prim(lry rifle line, th,;; County's allegations of critical arcns violations relate to ,"[' eas within

3 the Club'$ historic eight acres of active use, and are therefore subject to its vested

4 nonconforming llse right. ALl of the changes made within tllis eight-acre arC(l have improved

5 both safety and environmentalconciitions at the Club, such as by allowi.ng safer and cleaner

6 storm \ X/iller drainage, improved berms and bacbtops tQf capturiJlg: projectiles; improved

7 recovery ofrecyclable materials, and improved access for disabled shooters. 

8 It bea!' semphasis that even [[ the C01.1It finds that one or more of the Club's efforts to

9 maintain its Property were in violation of County Code, it does not foliow that the Club

1 () should permanently lose its entire nonconforming .useright, cspcciaI1y since the County bas

11 testified that any potentiai violations can be correctedvia after-tile-fact permits. 

12

13

14

15

16

17

18

19

20

21

I

24

H. The Club's Cuh'erting of Its Drainage Ditch \ Vas an Allowed Act of

Maintenance. 

Thc\'ioJ<Jtion alleged by the County in connection with the Club's work ofcrilverting

a man-ronde stormwater drainuge ditch constitutes maintenance allowed by Count:)! Code. 

The County defines "maintenance" to mean: 

ucti"vities conducted on currently serviceable stmctures, facilities, and

equipment t1wt involve no expansion or use beyond that previou~~Jyexisting

and result in no significant adverse hydrologic impact. It includes those usual

activities taken toprcvcnt a decline, lapse, or cessation in the use ofstructures

andsystems. Those usual activities mayincJude replacement ofdysfunctiol1g.1

fflcilities ... as long as the functioning characteristics of the original structure

are not changed." 

KCC 12 ,08.0JO (39). The Club culvertEd a man-made ditch that for many years had

conducted Storrnwmer across the pftmary ritle range. This work constitutes the mai.ntenance

of "sturn} ,vater facilities," as defmed in KCC 12 .08.010 (1). Such maintenance docs not

require a s ite development permit. KCC 12.10'()30 ( omitting maintenance hom the Est of

actIOns rn.ggering a pem1it). 
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Tbe Club's Faciiity Does N (}! Pnsea Risk ofIlan:n tG Neighboring PropeFt} i. 

2 Kitsap Coumy alleges the Club's facii1ty 1S a common law public nuisance bec ause it

3 poses a substantial and uqreasonable risk of harnl to neighboring properties. TheCoun1y

4 thell seeks n pennanent injunction shutting the Club down entirely, in order to protect the

5 public from the supposed threat oferrant bulletsallegediy ! eavlngthe range. It is "incumbent

6 upon [ theJ one lA'ho seeks reliefby preliminary or pemmnentinjutlction to show a clear legal

7 or equitable right and a well-grounded feElr ofimmediate invasion ofthat right" lstlunian S5

Co. v. ,"'ar'l Marine Engn'r Beneficial Assoc., 4l Wash. 2d 106, 117, 247 P.2d 549 952); 

9 ( lctort/San Juan COUIitY]i, No iVervGas Tax, 160 Wash. 2d 141,153,157 P.3d 831,837

10 ( 2007) ( setting forth standard for granting injunctive relicf). " FUlthemlOre, 1:he acts

11 complained of must establish an actual and substantial injury or an affumativc prospect

2 thereof to the complainant" Isthmian SS, 4 J Wash. 2d at 117; accord No New GL,S Tax, 160

13 Wash. 2d at 153 , " The failure to establish any of these criteria requITes the denial of

14 injunctive relief" No NnF Gas Tax, 160Wash. 2dat 153, 

i 5 In this case, Kilsap Cmmty cminQt show that the Club '5 faei1ity poscsitnysarety risk, 

16 letalone! he type of Immecliatethreat of substantial ham1 needeclto jusfity atl. injunction, On

17 the contrary, the evidence and testimony will demonstrate that the Club has always placed

1g paramolmt impmiance in range safety. To lllise.nd, the Club has inslalled numerol.-J-S safety

19 benns., requires all members to undergo safety trainirlg, and employs range . safety officers

10 and closed circuit cameras to help ensure that al! rules are followed. The Club present

21 evidence and testimony ofexpert witnesses that its facility is as safe or safer than many other

1 7 ranges in the Pacific Northwest. including the range used by Kitsap County itsclffor trainillg

23 of lIS OV/!1 shel~ifrs dcpartrnent.. 

24 County will offer testimony from a handful of residents ofneighborho o ds ncar

25 the \ vho claim to have seen or heard a few bulleTS elltering areas outside the: Club

26 property over the years. However, as discussed in the Club's motions in Iimine~ none of
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these neighbors have any speciai training or education in ballistics ,md they are siluply not

1 compett:nt to testify as to the source of the supposed en-ant bullets. J\,feanwhile, the " experts" 

3 retained by Kilsap County to develop op inions regarding errant bullets are unable to testify

4 with any reasonable degree of scienti.fic or professional certainty that the alleged bullcts

5 came from the C lub as opposed to the many other locations in the area where fireanns are

6 used. 

7 One of the County's " experts," Roy Rue!, wtll also attempt to offer his opinion that

8 the Club facility is unsafe , despite tbe fact that he committed to this opinion and testified to it

9 before he had ever 'vis lted tbe facility, cannot cite any industry standards or guidelines on

10 range safety he l lseclin. reaching his opinion, and was unahl~ to nlake any comparisons

11 between the level ofsafety at the Club"s facility as comp,m::d to other shooting ranges. This

12 speculative opinion,i±' admissible at all, is completelylacking aBY basis in sound scientific

13 principals ormethodologies and is read ily contradicted by hard evidence and the testimony

14 ofthe Club 's O\>,cn well-qualified range design and safety ex.perts. 

15 IVloreover, the testim.onyand evidence will reveal other likely sources of any errallt

16 bullet entering a nearby property. In a very recent simi lar case, the Indiana Court of Appeals

17 affirmed the deniai of an injunction against a gll!l cl.ub, notwithstanding testinlOuy by

18 nc:iglibors of b-ullets landing -on' their property, \ vhere tbere \ V8S evidence that the· \ vcoded

19 area near the range in questi011 was used by others for shooting and could be the actual

20 source of the errant row1ds. If'oodsma!1 1'. Lost Creek Townsend Conservation C7ub, Inc.. 

933 899 ( lnd. Ct. App. 2( 10). Tbe court in H~7odsma!! explained that an injunction

22 would not be issued because, among other things. the evidence did not " definiti'vely

23 establish'; that the gu n dub W:lS the source oCthe aileged bullets. fd at 903. 

24 In this case, the tcstirnony will prove that individuais not associated wilh the Club

25 regularly discharge fi rearms in ille nearby wooded areas outside the Club propelty . In fact , 

26 Club
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have discovered numerous makeshift shooring ranges in tbe woods near the
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Club properly and the ground littered with hundreds of sp ent cartridges. Unlike the Club's

2 range, these makeshift ranges discovered on neighboring propenies contain no backsiopS to

capture bullets. This evidence also shows it is much more likely that any errant rounds

4 allegedly observed by the Coumy's witnesses came froI11 shooters in the \ VOOd5 outs ide the

5 Club, rather than from the Club '$ well-supervised and maintained firing ranges. In addition, 

6 with respect to the County's evidence of errant bullets prior to 1004, another likely source

7 exists becausi; until then the United Stnks Navy at Camp Wesley-Harris operated several

X shooting ranges directly cast ofand adjacent to the Ciuh property. 

9 The evidence shows the makeshift range on adjacent property. other unsur>ervised

10 shooting in thcncarbywQods, and the fonner ranges at Camp Wesley-Harris are the most

11 likely source of any bullets allegedly found by The County's wimesses. The COUI)ty's

12 limited evidence and dubious "expert" testimony is unpersuasive, in dispute,. aud illsuftlcient

to meet the high s tandard for issuance ofan injunction. 

14

15 that would still nat be grounds for fmding a lluisance or granting an injllncti()n. The

16 Michigan Supreme Cotlrt considered this qnestion and held that the possibility oT errant

17 bllUets leaving an outdoor sbooting range and killing or injuring someone is insufficient

18

19

1
V

21

grounds an il1junctiol1. The Gourt explained: 

fact that baseballs may be hit {Jut ofparks, that golfers may hook or slice

ott! of bounds, that motorists may co!lide \vitb pedestrians or other motorists

an automobile is considered ' a dangerous instmmentality') does not render

uses nuisances , subjecl 10 being enjoined." 

Smith l' Jlj-aYl1c CO/lJ1fcV Conservafion Ass '11. 158 N.\~'. 2d 463 472 ( Mich. 19(8) 

23 ( n~fus_ing to issue injunction against gun Club nctv/ithstanding testimony of rH: ighL~Qrs that

errant

25 C. 3d

26

Page 35 ,,. 

struck their house); accord Lehman v. ~ Vindler Rifle (lnd PislO! Club , 44 D& 

247 . 1986 WL 20804 f,Pa. Com_ l}L April 9, 1986) ( testimony that neighbors
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3

4

5

6

7

s

9

10

heard bullets " wbizzing by them" and thai bullets ",vcre found " embedded in their barn ,-"v as

insufficient to suppOli injunction against gun club). 

The court in Smith further explained that there was no history of allY accidental

shootings at the · range in question in all its years in opera! ion, indicating that "cbances of an

accidental sbooting are remote, largelyspeculativc3nd conjectural, and conJpletely

insufficient to establish a nuisance in fact ." Smith, 158 N .W.2d at 471, I\llon:: recentiy, the

Indiana Court of Appei.1ls in Woodmsall held that a s!lOoting r ange did not consticnlc a

nuisance even though it \¥as theoretically · possible for bullets to leave the prop-eTty and

neighbors testified aboutbulletslandlng OEl their property. 933 N.E.2d 899. 

The County cannot meaningfully distinguish these instructive cases. Dtui.ng the

11 nearly 85 years of the Cluboperriting shooting ranges, there has not been so much as a single

12 allegation of persoaal injury from a bullet leaving the Chtb. Thus, the evidence and

13 testimony Cannot establish that the Club's normalsh6oting ac.:tivities constitute a nui S3nceor

14 othi::rwise 1)03e the type ofserious, substantial , and unreasonable risk ufharm that is required

15 to enjoin the Club's entire operation as a public nuisance. 

16 J. 

17

The Sounds Coming from the Club Are Nol an Actiollable Publi.c Nuisance. 

Kitsap County's evideliceof excessive levels ofnoise coming from the Club "'s range

18 isevctl more problematic. Spccifi.caliy, there are no decibel readings, sound engineering

19 studies, orotht:rempirical data demonstrating that the sounds oJ gunfire from the Club

20 shooting range are unreasonable In additio1l, Kitsap Counly has not designated any expert in

21 sound Of noise. Instead, it arrears that Kits<1p Counly will rely solely upon the sl.tbjective

observations of 2t small handfui of neighbors who apparently are upset with their decision to

23 purchase rural property near a rifle range. 

24 However, as discussed in the Club's motions in limine, such subj ective testimony, 

25 unsupportf~d by quantifiable data conceming noise levels, cann01 give rise ( 0 < ln3ct ionable

26 nuisance or support Kitsap County's request for an injunction. In addit ion , (be C lub wlll
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offer testinwny and evidence confirming the level of 001se is well within reasonable and

2 historic levels. This \vil! include testimony from other neighbors who do not find the level of

3 noise to be excessive or bothersome and audio recordings demonstTating that the soue.1ds from

4 the shooting range are no louder than other noises typically heard in 11 rural neighborhood. 

6 Namwriy TaiIored to Address Specific Findings of llnrcnsonable RJsk of ::(1 arm, 

7 . As discussed abo-ve, the evidence- nndtestl1l1ony \ 1./I .U -prove that none of I(itsap

g C01.iilty'S aJlegatious have any merit, let alone support the " i;;xiraorclinary" remedy of aD

9 injunctioll, Venegas v. UllitedFann Workers Union, 15 Viash, App. 858,860,551 P . 2d 210, 

10 212 (1976), (" injunction is ancxtraGrdinarYlemedy and discretionary remedy to be granted

11 upon the circumstances of each casc.") However, iftbe COUl1 does find l11 favor of the

12 County on some .of its claims, it docs 110t mean that Bninjul1ction shouldautoTk'1.atically

13 follow , 

14

15

16

17

18

19

20

21

22

24

25

26

First, an determining whether to issue an injunction, courts look ollty to current

violations and the likelihood of future harm and not past events. Braa/n v. State, t50 '.Vash. 

2d 689, 708-09, 81 P .3d 851 , 861 "62 ( 2003). Accordingly, only the threat offuturenarm or

ongoing violations can support injunctive relief and the Court should not consider allegations

ofpast violations or conduct in deciding whether to grant relief. 

j-Jex t, the Coun wi II have to detennine \V11ethe1' the ongoing violations or tlm:-at of

fLlture harm is slQnificant enouQh to warn-lilt 3D injunction, SO.n Jl.lanCOUJltl' \1, , VoNew Gos '--' -..
J . -_. . --.! -------.. --. '. -. 

Tax, 160 \ Vash. 2d 141, 153, 157 P3d fl31, 837 ( 2007) ( setting forth standard [())- granting

injullctive reiief). Tv this emf, the court must also cons ider various factors, including: 

the character Of the interest to be protected, ( b'J the relative adequacy to

plHintiff of injunction in cornpartson with other remedies, Cc) the delay, i. f

bringing suit, Cd) the misconduct ofrhe plaintiff ifany, (e) therelati '<te

h;:wdship likely to result to the defendant if an injunction is granted and to the

plaintiff ifit is denied, (fl the interest of third persons and of tile public, and

practicability of framing and ent1)rcing the order or j11dgmcnt." 
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Ic!lTv. Birch Boy Real ESlLIte, fnc., 22 'Wash. App. 70, 75,587 P.2d 10S7, 109 1 (1978 ). 

Thr:se fadars weigh against gr.anting broad injunctive relief eVen if the Court fmds

3 ongoing violations or significant threat of future hann. For instance, tbe County's

4 inexplicable delay in bringing this enforcement action, \vhen it knew ofthe same accusations

5 of code violations against the Club si.nce at least 2005, indicates the COllllty felt\-vhalever

6 was occurring at the facility did not pose a serious or irrunediate tbseat to the public. 111

7 3ddition, the Club has not engaged in " misconduct" because not only did the County

8

9

10

L2

13

14

L5

16

17

i" .0

19

20

21

22

25

acquiesce in the Ciub's modcmjzation of the range, it expre ssly allowed it under the 2009

Deed. 

More importantly, the court must balance lheharm to the Club with the interests of

the public. Under this balancing of the equities, Washington courts have denied injunctive

relief,vhere the burdens OD the defendant in strictly complying with the restrictions on use of

property oUhveigh the h:;rrm catlsed by the non-compliance. Foi' example, it ,\vas properto

deny an injunction that vvould force a property owner to remove a bltilding that was out of

Ompliallce with a subdivision's covenants and restrictions where the bu.rden on the propeny

owner "VQuld by higb and the llar111to the ather residents ofthe subdivision was minor. Hoff

22 WasIL /I,pp . at 76; see also Hanson v.Estell, 100 Wash, App. 281,289-90, 997 P 2d 426, 

45 i (20(0) ( refusing to grant injunction to require removal ofbuiiding encroaching > one rool

onto anotb.er's property wbere burden of remclVing building substantiaIly oUhveighed har!11to

neighboring prope11y caused by encroachment) 

In another case, the \Vashington Courl of Appeals held that a trial court erred by not

an inj'lHKtion ( equiring landowners to ootain wdland permits befmc performing

work 10 abate nuisance conditlOlls , where the application had been denied and forcing strict

compliance would work an extTcmc hardship on the landowners. Anderson v. Grifjen, J43

Wash. to35, 2009 \ VL 297444, * 2 (2009). In that case, ( he defendants were found by

26 thelrial court to bave altered the natural flow ofw3ter on their property, rhereh.y causing
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damage to a neighboring property. ld. at * [ The trial court issuc"d 2111 injLmction requiring

2 the defendants to restore the naturalf10w of water, but only aft·er obtaining .the necessary

j penults. ld. After the permitting authority denied their permit application, the defendants

4 requested tbe injunction be vacated, bIlt the trial cou.rt denied thaI reqm:si. ld: After

5 balancing the equities involved, tbe Court of. Appeals reversed and ordered the injllnctioD

6 lifted. As the Cburt ofAppeais explained: 

7

i) 

9

10

11

L2

13

14

15

It . is lTIUTlifestly ulu·ea:scnable to :continuc the pro~~pcctive 'application of tin

injunction where full compliance is, ifnot impossible, highly improbable, and

the associated costs have become wildly disproportionate to the harm the

COllrt seeks to remedy, leading to undue hardship to the party 5Llbject to the

injunction, " 

lei. at *2. 

lllflddition, should this Court find in favor of Kitsap County on any of its claims and

the circumstances and balancing of the equities justify granting an . injunct~on , d'lc relief

granted must b0 narrowly tailored and limited to .w11at is actually necessary to abate the

alleged nuisauccactivity. 

In determining the scope of ,u. it~unctioll to abate a nuisance ansmg f'l'om an

16 otherwise lawful business, the Waslrington courts have held that an outright permanent

17 injunction of aItaclivities .i s improper. Chambel's Ii. Ci~y ofAfouirtVcmOll, 11 Wa sh. App

18 357,361 , 522 P.2cU 184, J un (l974), Insi'~ad, "[ i]njunctions must betailoredto reTTledy the

19 specific hmms sho\} n1 rather than enjoin all possible breacheS of the La\-v." Kilsap County \'. 

20 [( ev, inc, 106\Nash_ 2d 135,143,720 P.2d218, 823 ( 1986). In Chambers, for exarnple, the

21 Court of Appeals held the trial court erred in issuing a complete injunction against "any

quarry operation'" when the specific < llieged nuisance conditions at iSSl1c ( ex:cess dust, 

23 vibratiolls, anu " exlnwrdinary l1Gise") could be remedied withom a compiete sburdo \.vn of the

24 quarry's operations. Chambers, ] i Wash. App. at 361. 

25 have also appLied this principal in cases involvi ng shooting ranges. FOT

26 ex.ample, the Ohio Court ofAppeals reversed the iria! CGUl1 'S order enjoining any shooting nt
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the injustice in the C'ount);ts goul of ~hutting dO\Vil the C~lub and ternlinating its · v'est.ed

2 llonconf(ln111ng use right. It wiH reveal the weakness and lack of evidence supporting the

3 Couilty'S d.aims. It will show the Club to be a safe gun club devoled to serving the: public

4 interest, stewarding tbe environment around it, andpreserviJJg the Cluo's historic continuity

5 and tradition of responsibly serving and instructing its membership and the con:smunity

6 regarding the safe use of firearms for sport and defense. Al the conclusion of trial, the Club

7 l'cqlle;o;[S that the COUl':l dismiss the C(mIlly's claims and find that the County's prosecution of

g tbis action has been in breach of the 2009 Deed, \ vhich is a fair, Just, and equitable 0 utcome

9 under tht: facts and law of this case. 

10 DATED this 27thday ofSeptember, 2011. 

11 CHENOWETH LAW GROUP, P.c. 

12

t3

14

15

16

17

18

19

20

21

j
L, 

25

26
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s/ Brian D.Chenowcth

BrianD. Chenoweth, WSBA No. 25877

O/Attorneysfor Defendant

510$\V Fifth Ave" Fifth Floor

Portland, Oregon 97204

503) 221-7958
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Appendix 31

CP 1558-73, Defendant Kitsap Rifle and

Revolver Club's Response to Kitsap

County's Motion to Strike Affirmative

Defenses of Settlement, Equitable

Estoppel,and Laches, dated Feb., 9, 2011





2

3

4

5

6

7

o

9

10

11

12

1
l~ 

15

16

17

18

19

L INTRODUCTION

Plaintiff Kitsap County C'the Cmillty") moves against three of the Club's affirmative

defenses as being " insufficient as a matter of law and fact" To accomplish its attempt to

dismiss these affirmatIve defenses, the COUilty improperly treats its Motion to Strike as a

motion for summary judgment, attaching evidence outside the Club's pleading. Th.e Court's

order was clear on the deadline to hear dispositlvemotions. Had tbe COU11ty filed its: veiled

motion to strike as a motion for summary judgment, its motion would have been l..mtimely. 

See CR 56 ( discussing procedures for seeking SUlnillffi)' judgment). For th1s reason, the

Motion to Strike should be dismissed. In addition, the Count)' improperly raises. D1.ur .. erODS

questions offact issues in amotion directed solely .at thepleadings-fucts which require the

court to take evidence related to the circumstances surrounding the execution anhe deed. As

to the legal issues, the Club has pled legally recognizable defenses to the County's claims, as

explained below. Finally, the County moves against the Club's Answer to the First A-nended

Complaint, howe',;'er, the County has filed a Second Amended Complaint, rendering the

pleading County moves against and the pending Motion to Strike moot. The Clilb's

response the Second Amended Complaint is due February 11, 2011, the same d.ayas the

20 final date set to hear dispositive motions as ordEred by the Court. 

21 County 's Motion to Strike is proeedufal!y, teclmically, and substantively

2.2

24

25

defective, Club is entitled to present its defenses to the Court for consideration and to

have the (; 011rt hear testil1l0ny and reVlev.: other docuD1e.ntary e-vidence to a,dequateiy

consider rule on the Club's affirmative defenses. 

II
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H. THECLUB'S FACTUAL ALLEGATIONS

The Club alleges that the County 's lawsuit seeks to unlawfully rolJ back development

j

and modernization of facilities at the Club and unfairly take away its established legal, 

4

nonconforming use status . Comlict between the Club and County, in part, started in 2005
5

6
related to alleged violations of clearing and grading in an area. outside the Club' historic

7 eight acres of active use. The Club ceased its plans to develop that area, and c.onfined its

8 activities to its historic eight acres. Since that time there have been complaints, speculation, 

9
and accusations by both the County 3.ildnearby residents as to the legality of the Club's

10
activities on the property it historically leased from the Washington State Department of

11

12
Natural Resources (" DNR") and the status of the Club's legal, nonconforming use statllS

13
previously c.O!I.firmedinwritirrg by the County commissioners. 

14 Bet\veerr 2007 and 2009, the County was pursuing a land exchange wi th Dh"'" R, which

15 v!ould includetl1e 72 acres ' Dl'~ P,,: . leased to the C1Lrh (" tJle Propert";l"), The CCl"unt)' -took

16
public comment as to whether the Club should be allowed to continueun its leased land once

17
the County became its landlord. These public comments were both for and against the

18

19
Club'scoutintied existence on the Property. In addition, as part of the land exc'b.ange the

20 County (;( nnmissioners received infonnation from O:mnty code enforcement officials

21

22

24

25

26

regardulg potential violations ofcode that may exist on the PIopen:y . 

As pali of The County's due diligenc~ for the Icmd exchange, its representatives

w'alked property, performed anenviromnental review of the property, ruIn obtained an

appraisal. The results were concerning to the COLmty, because the appraisal eSl:imated a

potential cIw ironmental cleanup to costover $3 million. To insulate itself from this potential
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4

5

6

Q
u

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

large liability, the County offered to sell it to the Club for $ 10 plus an agre f:: men1 to

indemnifY the County for any liability ari sing out of the Property, including el1virmIDlental

liabilities. 

The Club's attorney had direct negotiations ,vith County representatives, One of the

concerns raised in the negotiations was the Club's ability to continue its currentopcratioDs

and maintain and modemizeits then existing range. The County's representative involved in

the negotiations, Matt Keough, personally walked the Property prior to the sale to the Club. 

Mr, Keough admits that the parties intended aspartofthe sale to the Club toaUow the Club's

active shooting fa.cilities to continue as they existed prior to c1osingal1d under the DNR

lease, Ho\:vever, the Club would be subject to County review for new development outside

theactivc range, In reliance on 1) the oral statements by the County, 2) the County's silence

in not stating that it viewed the Club's cun-ent facilities as being in violation, and 3) the

vritten statcrmentsin the deed, the Club took title to the Property and gave the County a very

valuable indemnity. After purchasing the Property, the Club solicited members and

improved facilities in reliance that tile County agreed the Club couJd continue its

operations as they existed at the time of the deed. 

Shortly after the transfer ofthe Propeliy, and with its valuable indemnity in hand, the

COLlI1ty enforcement procedures 'Nhich culminated in this case being filed against the

Cl ub . As part of its response to the lawsuit, the Club pled various affimlative defenses

setting the facts described above. Three of the defenses-accord and satisfaction, 

estoppel , laches-are all aimed at the COlmty's conduct in maldng certain
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

representatio[1s and agreements, as well as the County's inequitable silence on its actual

intentions, coupled '.vith the inexplicable five-year delay tn enforcement activLties . 

III. ARGUl"tffiNT

6,.. Legal Standard For Motiolis to . Strike Affirmafive Defenses

The County brings its motion to strike under CR 12(:f). This rule aUO\vs the court to

strike from a responsive pleading any "insufficient defense." There is tittle 'Nashington case

law discussing what constil:utes an " insufficient defense ." Hovvcver, the federal . case law

i..'1terpn~ting the nearly identical " vording of FRCP 12(£), including the Durham Industries

case cited by the COUllty, makes clear that ;'[ mJotions to. strike a defense are not favorably

regarded." Durham Indus, I Ine. v, l'\lorth Riv(:T Ins; Co., 482 F , Supp .. 910, 9 L3 ( SDb'Y

1979); accord Carpenter v . FordJ'vjolol' Co" 761 P. Supp. 62, 65 ( N ,D. Ill. 1991) ( nlotions to

strike defenses under PRep l2(f) "are not favored."). " Ordinarily, a motion to strike a

defense will be denied if the defense lssufficient as a matter of law or it fa LIl)' presents a

question of lawor fact which the court ought to hear," Durham , 482 F. Supp. at 913, citing

2A Moore'::; Federal Practice 12.2 I at 2437 (2d ed . 1979); Hay'es v. City aIDes Plains, 182

F.R .D. 549 ( N.D.lTt 1998) the court "prefers that defenses be heard if the possibility

20 exists l11at the defense may succeed after a full hearing on the merits."), " In other words, a

21

22

T" ",-j

24

26

defense ts unless it appears to a certainty that plaintiffs would succeed despite any set

of facts could be proved in s~!pport of the defense." Durham, 482 F. Supp. at 913; 

accora 761 p, Supp. at 65 ( mo tions to strike defenses " may be granted only if the

defense is patently defective and could not succeed under any set ofcircumstances. ~'); Hayes

182 YR.!). at 549 (colll'twiU only strike an affirmative defense " if it is impossible for
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defendallts to prove a set of facts in suppmi of the affinnative defense that vmuld defeat lhe

Complaint."). 

In detemlining whether the challenged defenses are legally sufficient, the court looks

exclusively to tbe face of the ansiver and accepts as true all of thedefendant ~s factual

allegations' Carpenter, 761 F Supp.at 65. The court must limit its rcviev,r to theaHegations

in the ansvver and " should not consider matters outside the pleadings." Employers Ins. Co. v. 

Crouse-COl!Hl1unity Clr., 489 F. Supp . 2d 176, 179 ( N.D.N.Y. 2007). In the rare case a

defense is stricken, " leave to amendsbouid be freely given when doing so would not cause

prejudice to the opposing pafty." Barnes v. AT&T Pension Benefit Plan-Nonbargained

Program , 718 F. Supp. 2d 1167, 1170 (ND.CaL 2010). 

B. The County's Motion is Moot

As fu, initiaimarter, the jv[otiou to Strike must be dertied as moot. . After the Counry filed

its Motion to Strike, it filed its Second Amended Complaint. In response, the Clubv.·ill

necessarily file an fullended answer prior to the hearing on the Motion to Strike. Specifically, 

the Club .must file its amended answer by February 11, 2011, the day of the hearing on the

County 's 1:v1'otion to Strike set for February 11, 201 I. 

It is established that the tl 1ing ofan amended pleading renders any pending motions

21 against the previous pleading moot. See Gra.v v, DC Public Schools, 688 F. Supp. 2d 1) 6

22

24

25

26

DDC 20 ( filing of amended complaint rendered pending motion to dismiss moot); 

PilJpettv. Dn" TLI' 1 '::61:' Su--"' d""~'" " P6(T-iD Da ? OO')l'0an-""'1, :;::'P ' jL;,i--,)iIJ 1, ' PF'~ . GJ'),.c....,j . L..l¥! • . t . .-\.._ .... 1 . J ~. d. ........ -/.,. In this

case, the Court's resolution of the pending Motion to Strike \lv'iIIbe based exclusively on an

examination ofthe challenged affirmative defenses as t.~ey appear on the face of Club 's
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pleading. However, because the operative pleadings will be different, it will be impossible TO

properly frame the issues and the County's pending Motion to Strike must be denied as niool. 

c The CGUrtCalJllot Consider Matter Outside the Club's Pleadings

The County has improperly asked tbe Court to review matters outside the pleadings 1.'1

resolving the Motion to Strike. Specifically, the Cuuntylias attached a copy ofti'le deed at

issue which it believes somehow supports its allegations. " Alt.ljol1gh the Club believes the

ianguage of the deed instead actually proves the Coumy has reneged on its promise to treat

the historic shooting range operations as a valid, non-conforming use, it would neveriheiess

be improper to look atanyihing but the Club's affinnative defenses as mey appear ill its

pleading Tn resolving the Motion to Strike, Had the County wisbed to have a preliminary

hearing to test the sufficiency of the evidence, it should have filed a motion fDT summary

judgment However, it chose not toule such a motion and the timeLO do so has. passed. 

Should tho Court consider the attached deed as the County requests, the Club would ne::::d the

opportunity to submit declarations and other evidence, including the deposition transcript of

theCoullty} S design.ee concerning the drafting llild negotiation of the Deed who

acknowledged under oath that the intent of the pmties was to resolve the dispute by making

the existing facilities a valid non-confOlming usc, in eXChfu"1ge for the Club t<Llzing on the

property and its potential environmentai liabilities. 

I

Iii

III
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D. The Club Has Properly P'lcd Settlement and Compromise/Accord and

Satisfaction

Assuming that the County had not filed its Second Amended Cmllplaint reI-:tdering its

Motion to Strike moot, the County's motion should still be denied because it is clear that

Club has properly pled all .of itsaf±1nnative defenses. For example, the Club alleges that the

parties, ill agreeing to the transfer .of o¥"nership of thePr.opelty, intended to resolve their

ongoing dispute regarding the need for permits to conduct shooting activities [ m.d

modernization of the firing ra.1.ge facilities in the eight acres historically used as an active

shooting range. The deed distinguishes between tv,'o areas of the Property~the historical

eight acres of active · shooting and the remaining acreage .. The deed recognizes that: the Club

maycont:il1l1e to operate on the historical eight acres and " may upgrade or improve the

property andlor facilities within the historical approximately eight ( 8) acres in a manner

consistent witb " modernizing" the facilities consistent with management practices for a

modem sbootingrange." That language states nothing about the need for pemllt~L Looking

at the c{) ute:xt of the deed, it also states that tbe Club "may also apply to Kjtsao COl.i11ti for

expansion. beyond the historical eight ( 8) acres, for "supporting" facilities for the shooting

ranges or additional recreationai ·or shooting fac.il-ities .. /'~ Thus, the deed distiIlguisbes

between active use in the historical eight acres, and The expaI:tsion into other areas

or whicll Club's application and, implicitly, COl.lOty approval would be required. The

County's argument about the indemnity provisions misses the PQbt-that provisio]K1 protects

the County for third party claims, it does not contradict the Club's defenses that the prior

work and alleged violations were resolved by agreement 1ft the deed. If the deed not clear
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as to the agreement that tbe Club would be perrnitted to continue its historical operatlons, the

2 deed is at tbevery least ambiguous. The Club intends to present much evidence surTotmding

3
the circumstances of fue · transaction, the allegations ofviolations, the County's inspection of

4
the Property prior to the deed, the negotiations between Club and Cmillty representatives, 

5

6
and, most interestingly; the testimony of County's designee OD this subject who recently

7 testified that the parties intended the Club' s existing facilities to continue. 

8 The County's heavy reliance on the Hulbert cast:; is misplaced. In that case, the

Court of A.ppeals grlli'1ted summary judgment in favor ofa port on claims to recover

10
enviromncntal cleanup costs against parties that sold the port contaminuteciproperty. 

11

12
William Hulbert el at. v . Port ojEverett, ~ Wash 2d_, _P3d_, (Div. I, Jan. 18, 2011) 

13 (
2011 WL 174857). The contract vendors attempted to argue that apl'Ovision in the sales

14 agreem~nt requiring the vendors to indelnn,ify -the port for environrnental cleanup costs for

1 :: 
1.) 

16

17

1 Q
10

19

20

21

23

24

25

26

three yearg acted as an accord and satisfactioll against enviromnental claims by the port

brought under Washington's environmental cleanup statute 15 years later. The Court .of

Appeals noted that while the port could no longer bring claims. under the indem:nification

provisions ofthe sales agreement, nothing in the agreement purported to bar claU11S under tbe

state cleanup law. The facts in Hulbert have nothing to do with the case at bar. 

case, by coniTast, dealsw·ith the County's express agreement that the historic

facilities and uses of the Property constitute a valid, non-conforming use. Unlike the limited

indemiliflctnion clause at issue in Hulbert, the agreement at issue in this case expressly

allows the Club to not only continue to operate a shooting range in its historic location, but to

engage in " modernization" including various enumerated activities. More importa"ltly, the
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Hulbert case did not involve a motion to sTrike, where the court must assume The allegations

on the face of the complaint aTe true. Because the Club's answer specifically alleges the

County and the Club have already reached a settlement of the dispute the Court's analysis

should stop there and the County's Motion to Strike must be denied. 

However, even assuming that the Court in this case could look beyond the face of the

answer, and assuming the Deed did not expressly allow the Club to continue its historic

shoOling operation as a valid, non~conforming usc, the Com1 wotild still have to allow the

issue of accord and satisfaction to be resolved only after the submission ofevicience and

testimony concerni11g the parties.intent. 

As a general rule, courts " consider the parties' intentions as questions offuct." WM

Dickson Co. v. Piace County, 128 Wash. App. 488, 116 P3d 409 ( 2005); accord Pardee v. 

Jolly, 163 Wash. 2d 558, 566, 182 P.3d 967, 972 ( 2008) (,'- the parties' lntentions are

questions fa.ct."). " Ambiguous intent is to be clarified by reference to the instru:nlent, 

together with all sUD'ounciing facts and circumstances," W7/ite v.VVhilhern, 34 Wash. App. 

763, 665 407 (1983J. The question ofwhether the parties intended to create an. accord

or satisfaction is an especially fact specific inquiry, best left for the trier of fact. See Wardv. 

Richard~ Rossano , 51 V/ash. App. 423, 430 , 754 P.2d 120, 125 ( 1988) ( question of

vbether intended to settle dispute over attorney fees created genuine questions of fact

that <' 11m' n",n' illdmn;o.,-,+)· Ve"''''~'' V' w .... w. . I....l_.J.i...U,/ j . ;:;. l .... J..ll. , ~ l,. ,1 .. JIt:'i-l , Gilmore, 46 Wash, 2d 608 , 610, 283 P.2d

977, 978 ( 1955) ( question of whether parties intended to settle dispute over real estate

commissions \ vas question of fact for the jmy). The Club believes that an exarnjnatlon of
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this e'l'idence sllO'oundingthe parties' intent "vi11 confirm the Deed was meant to be a binding

settlement oftlle outstaIlding disputebetvveen the County andthe Club. 

Despite the Deed's plain language, the County has taken the position that the Deed

was not intended to resolve the dispute over development of the site and argUes that its

Motion to Strike should still be granted because it believes the deed is " fully in.tegrated." 

This argument ignOTe~ the welLestablished rule that whether a document is 'TuUy integrated" 

is a question of fact itself. Peter Pan Seafoods, Inc. v. Olympic Foundry Co., 17 Wash. App. 

761, 766; 565 P.2d 819, 821 ( 1977), In fact, the Court ofAppeals has explained " the trial

court must hear all extrinsic evidence" before detennining whetller the parties intendedto be

a complete integration. Jd. 

However. an examination of the extrinsic evidence surrounding tlle execution afthe

Deed and the prlIiies'intcntions, and ,- vhether the Deed was " fully integrated," is not an

exercise the Court needs to undertake inresolving amotion to strike; Instead, for purposes of

this motion, the Court needs to look no further tba..l1 the face of the anSwer to determine

vhether Club has specifically alleged that the parties intended tD resolve their disputes

thl'Ough execution of the Deed . Because the Club has made that allegation, the County's

motion to the '~settlement" affirmative defense must be denied. 

E. Th(! CIub Has Set Forth Facts Giving Rise to Estoppei

As the County concedes in its p.,,1otion to Sh'ike, the defense of estoppel can apply to

actions the government. Mot. Strike Aff. Del'. p. 8, iines 12-16 ( discussing "\.vhcn

estoppel caD apply to governmental bodies). The elements of estoppel are: ( 1) a party's

admissiDn, statement, or act inconsistent witb its later claim; ( 2) action by another party in
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1 reliance on the fLrst party's act, statenient, or admission; and ( 3) injury that would result to

tbe relying party from aIloVv1ng the first patiy to contradict the pnor act, staternenl of

3
admission. Kramarvcky v. Dep'l ofSocial and Heallh Serv., 122 Wash~ 2d 738, 743, 863

4

5
P.2d .535, 538 ( 1993). For the defense to apply to a govemmentagency, it must also be

6
shOWl] that ( l) equitable estoppel is necessary to prevent a manifest injustice, and (2) the

7 exercise of goveITlltlental functions will not be im.parred as a result of the estoppel. 122

8

9
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Wash. 2dat 743-44. 

In this case~ the Club has alleged facts sufficient which, ifproven true, would create a

manifest injustice" of effectively shutting dovvnthe facility shortly after the CotU1ty

convinced . it to purchase the facility and agree to indemnify the County for any

environmental liabilities that mightarise jf the faCility was ever closed. In addition, the

County's government functions would not be " irnpaired" by the application of estoppel

because under the Club's interpretation of the deed lan§,' 1~age, the County would still be able

to enforce whatever laws or regulations are applicable to the development of the facility

outside the eight acres historically used as an active shooting range. For areasrnside the

historicaUyused eight acres, the County would still be ablero require certain peTniits for

future activities such as filling in wetlands or enforce any other rule or regulation applicable

to an othenvlse valid, non-conforming IJse. 

Club also sets fonh facts sufilcient to support the other elements of equitable

estoppeL example, the " representation" eiement of the defense is satisfied because the

Club's ans\ver alleges that the County, in both the language of the deed and in conversations
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active shooting range wouid be able 10 continue as a valid non-conforming use. In addition, 

nowhere in the Club's ans \ver dDes it allege that it somehow induced the County to change its

l)osition on whether the historic shooting range activities constitute a valid non-confonning

use. KramarevcA.J! Y. Dep'to.! Social and Health Serv., ] 22 Wash. 2d at 742 n. 1 CA party

may not base a claim of estoppel on conduct, omissions, or representations induced by his or

her own conduct, concealment, or representations.")'. 

This is alsey not a situation, as the County .suggests, where a party seeks estoppel

based on a " mistake" on the part of the govermnent in interpreting the law or ma..'Gng

representations as to VI'ilat the law allows and doesn't allow. Mot to Strike p. 9, lines 3-7. 

On the contrary, the Club allegestbat the County and the Club reached an agreement

cODfmning that thehistQric facilities and operations at the range were a valid, nOD-

14 confonning use, Dut the CoUnty reneged on its agreement and attempted to bring an

15

16

17. 

18

19

20

21

22

23
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26

enforcement action to shut down the historic operations after the Club took ownersbip of the

land. Nowhere on the faceofthe Club's pieadings is any anegation of a "mista1<.e" on the

partoftbe COlmty orthat the County misinterpreted the law in its representations to the Club. 

See Snoqualmie Valley SchoolDis!. No. 410 v. Van Eyk, 130 Wash. App. 806, 125 P 3d 208

2005) Cureviol!s school board's misinterpretation of law would not act as estoppel of new

school board's COlTect interpretation). ~ vloreover , the Washington courts have made clear

that issues <: oDcernL.'1g whether something is a valid non-conforming use are a " question of

fact" F'iw Sant v. Ciry ofEverett, 69 Wash. App. 641 , 648, 849 P.2d 1276,1280 (1993) 

question vvhether non-conforming use status has been lost "is a question of face"); City q( 

Univ. v..McGuire, 144 Wash. 2d 640, 652, 30P.3d 453, 459 ( 2001) ( same). 
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Accordingly, the Cmmty's argument that the Club's estoppel defense is somehov? based on

an alleged mistake in interpreting the latv is simply vvmng. 

The Club bas clearly set forth factual a1Legations that, if true, would stxpport the

defense of estoppel ( evenullder the heightedstandard for goVeIThllent plaintiffs) and the

COlll1:ty' s' rnotion to. Strike that defense must be .denied. 

Fr , . Clu.b has Properly Plead Laches

Cotmty also . seeks to strike the Club's affirrnative defense of laches, which

alleges that the County knew about the alleged problems at the site for many years, was

complicit with the ongoing activities, and allowed the sale of the property to the Club togo

forward. Under the doctrine of laches, the County's inexplicable and unreasonable delay in

raising concemsabout site activities until after title transferred to the Club bars i is current

enforcement action. This is expressly pled by the Club and the County's Motion to Strike is

not well taken. 

County cites an older Case from the United States Supreme Cmu:.:t for the

proposition that the govemlnent cannot be subject to the doctrine of laches. However,rnore

recently, federal courts have explained 111at this previous general rule cited by the COUDty

is no valid and that actions brought by government bodies can sometimes be subject to

equitable defenses, iIlc!uding laches, upon showing of significant harm caused by the

government's unreasonable delay in bringing an enforcement action. Nat'! Labor . Relatiol1s

Board v, ~ '. • • 
T"' ,..., 1 - C1. A' ."! ....-,..., Hl;.r. , • ... ~. T ~ S !

vatlOnwlde, Inc" 894 1',LO 881, o: J3~9,+ ~/ ClIo 199u) ( recogmzmg old ( . .!... 

Supreme Court pronouncements regarding unavai3abiltty of laches defense against

government isno longer an absolute rule). 
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Appendix 32

Trial Exhibit 214: Kitsap County

Ballistics Expert Cathy Geil's Bullet

Diagram for





Appendix 33

Trial Exhibit 215: KitsapCountyBallistics

Expert Cathy Geil's Bullet Origin Diagram for

Slaton Residence





Appendix 34

Trial Exhibit 216: Kitsap County Ballistics

Expert Cathy GeU's Bullet Origin Diagram for

Linton Residence





Appendix

Trial Exhibit 207: SDZ map depicting 5.56 mm

bullet SDZ zone for Club property prepared by

G.Koon





Appendix 36

Trial Exhibit 208: SDZ map depicting 7.62 mm

bullet SDZ zone for Club property prepared by

G.Koon





Appendix 37

Trial Exhibit 209: SDZ map depicting 7 .. 62 mm, 

4-baU 1 tracer bullet SDZ zone for Club property

prep.ared by G .. Koon





Appendix 38

Trial Exhibit 210: SDZ map depicting .50 caliber

bullet SDZ zone for Club property prepared by

G. 





Appendix 39

Trial Exhibit 211: SDZmap depicting 9 mm

bullet SDZ zone for Club property prepared by

G.Koon
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Chapter 10.24 WEAP01'iS

S·ect1ons: 

Chapter10.24

WEAPONS

Artic!e ' I - Snap-BJade Knives and Tear Gas Pens orProjectors

10.24 . .010

1024.020

10.24.030

10.24.040

Definitions. 

Conviction for display or possession. 

Exemptions. 

Penaity. 

Article 2 - Pistols and Other Short Firearms

10.24.050 Pistol defined. 

10.24.060 General regulations. 

10.24.070 Exemptions. 

1024,080

10.24.090

1024. '1 00

10.24 .1 03

10.24.'105

Article3-No-Shooting Areas

Definitions. 

Discharge of firearms -Areas where prohibited. 

Exceptions . 

Ranges. 

FElview co ITImittee. 

Page 1 ofll

10 .24,'107 Designation of additlonai no-shooting areas through p(:::tition

method. 

10.24.1 10 Violation - Penalty. 

Article 1 - Snap-Blade Knives and Tear Gas Pens or Projectors

1Q .24.01 0 Definitions. 

0) " Person " as used in this article rneans any indIvidual, firm, partnership, 

association or corporation. 

b) "~ Snap- blade knife" as used in this article rneans any kllifehavinga blad e

which is or can be concealed in tts handlE) andejected therefrom by a

medlanlcal or spring device. This definition shall noiapply tofixed -b!ade k.nives

having blades which pivot on and fold into their respective handles and can b-e

openetl cmly manually. 

c) gas pen or projector" as used iI, thls art~cle rneans any container Of

device having the appearance of a pen or pencH flashlight, wh1ch [ s capable of
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dispensing in the atmosphere a gas-loaded cartiidge. 

Ord. 24 (1971) (part), 1971} 

10.24.020 Conviction for display or possession. 

a) No persorlshall display, sell, giveaway, purchase or possess any snap-

biade knIfe, or tear gas pen ()r projector. 

0) Upon the conviction otany person under the provisions of this article, the

CDurt having jurisdiction in the case shan order the Kitsap Count.y sheriff to

destroy any snap-blade knife or tsar gas pen or projector entered as evidence in

the case. 

Ord. 24 (1971) (pert), 1971) 

10.24.030 Exemptions. 

Thlsarticie shall not apply to marshals, sheriffs, prison orj ail wardens ortherr

deputies, policemen orother law enforcement officer's orio members of the

Army, Navy, Coast Guard Of Marine Corps of the United States or oHile

National Guard or organized reserves when on duty, or to officers or empioye·es

aftile United States duly author'ized to carry snapcblade knives .or tear gas pens

or projedors. 

Ora. ( 1971}{ part),1971) 

10.24.040 Penalty. 

Violation of any provision of this article is a misdemeanor, punishable by a fit-.e

not excf00ding two hundred fifty dOllars or by Imprisonment In tile county jail for a

term not exceeding ninety days . 

Ord. passed August 28,1972: Ord. 24 (197'1) (part), Ai97 1) 

Article 2 - Pisto~s and Other Short Fiream1s

10.24.050 Pistol dafined . 

Pisto!" as used tn this arikle means 311Y firearm with a barrel less than tvvelve

inches in length. 

Ord. ( 1971) (part), 1971) 

General regUlations, 

person shall carry a pistol in any vehicle unless His unloaded or carry a

pistol OOflGeEHed on his person, except in his place of abode or fixed place of C""'" 
busirieSStvvll:hout a license tiierefor as pt'Ovided for in RCW 9A1 . ,'!.;. VJ

b) person shall deliver a pistoi to any person under the age oftwenty-one
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or to one who he has reasonab1e cause to believe has been cOl1victedof acrirne

of violence, 01- isa drug addict. an habitual drunkard, or of unsound mind. 

c) No person shaH change, alter, remove or obliterate t!le name .of the maker, 

model,manmacturer's number, or other mark of identification on any pistol. 

Possession of any pistol uponwhich any such mark hasbe'en changed, altered, 

removed Of Qbiiterated, shall be prima facie eVidence that th.epossessor has

changed, altered, removed, or obliterated the same. This shalt not apply to

replacement barrels in old revolvers, whichbarrels are produced by current

manufacturers and therefore do hot have the marking on the barrels ofthe

original manufacturetswho are no longer in business. 

Ord, 2S(,i97i) (part), 1971) 

10.24.070 Exemptions. 

Theprovislons of this article shall not apply tOITlarshals, sheriffs, prison or jail

wardens or their deputies, policemen orother law enforcement ofFicers, or to

members of the Army; Navy or Marine Corps of the United States orofthe

National Guard or organized reserves when on duty, orto regularly enrolled

members of .any organization duly authorized to purchase or receive such

weapons from the United States oUrom this state , orto regularly enrolled

members of clubs organized for t\18 purpose of target shooting or modern and

antique fireann collecting or to individual hunters; provided, such members are

at, or are going to or from their p1aces of target practice, ortheir'collector's gun

shows c1i1dexhibits, or are on a hunting, camping arfishing tt'ip, orto omcers or

emploYEJ8S Dfthe United States dulyauthorized to carry aconcealedpistol, or io

any person engaged in the business of manufacturing, repairing or dealing in

firearms, or the agent or representative of any such person having in his

possession, using or c~myiI1g a pistol in the usua! or ordinary course of such

business , or to any person while carrying a pistol unloaded and .in a secW-e

wrapper from the place of purchase to hls home or place ofbUsiness or to a

place of repair or back to his home or place of business or in mCYving from one

place of Elbode or business to another _ 

Ord, ( 1971)(part),19TI) 

Article 3 - No·Shooting Areas

10.24.080 Dennitions . 

The follo'Wirlg defjniiions shail apply in the interpretation and eniorCement ofthe

codified in this article: 

1) " Firearm" means any weapon or device by vV11atever name known

wit! or is designed to expel a projectile by the action oran explosion, 

term "firearm" shal! include but not be limlted to rifles, pistols, shotgt;Jns
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and machine guns . The term "fir-8alm" shall not include devices, including

but notlimlt?d to " nail guns," which are used as tools in the constrl.lciion or

building industries and which wouldotherv/ise fall within this definition. 

2) " Shoreline" means the border betweena body of w8terand land

measured by the ordinary high water mark, 

3) " Ordinary high water mark" means that mark on an lakes, streams and

tidal waterwhich will be fOlmd by examining the bed and banks in

ascertaining where the pri?sence andac~lon of waters are so common and

usual and so long continued in all ordinary years as to mark upon the soH a

charactedstk distinct from that of the abutting upland in respect to -

vegetation; provided, that in any areawhere the ordinary high water mark

cannot be found the ordinary high water rnark adjoining salt water shall b f3

the line ofmean higher high tidE!. 

4) " Range" means a place setaside and designated for the dlscharge of

firearms for individualswlshin<;:rto practice,improve upon or compete as to

their shooting skills. 

Ord. 50-C(1993) § 1, 1993: Ord. 50-8 (1.993) § 1, '1993: Orc!, 50-A (1985) § '1

1985) 

10.24.090 Discharge of firearms - Areas where prohihited. 

a) The discharge of firearms is prCJilibited 1,'/ itll!1l fiveilundred yards of any

shoreline in the unincorporated areas of Kitsap Countv_ 

b) The: discharge offiiearms in the unincorporated areas of Kitsap County Ls

further prohibit",d in the following instances: 

1) in any area designated as a "no shooting" area pursuant to Section

1D.24.1 07 of this chapter; specifically: 

A) Section 23, TovIJr!ship 25, Range 1 West, VViHalTlette

Meridii'lrt, f<itsap County, \/vashington, except for thB fol!owi ng

area: The so~rtilwest quarter except that portion iying northeast of

the Seabeck Highway, of Section 23, Township 25, Range 1

West, Willarnetle Meridian; 

8) That area bounded on the west by Bethei-BUrley Road, on

the north by Burley-Olalla Road, on the east by BandixRoad , a

on the south by the f<itsap County/Pierce County line; 

C) That areabound€d on the west by a Hne that begins at the

southwest corner of tax parcel number 252301 "4 ~01 2· '1009, 

C) 

o
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thence in a straight iine florthessterly to the northeast corner of tax

parcelnumber25230i-1-0'19-1008, thence north along the east

boundary of tax parcel number 252301-1-018-1009 to its

intersection v>Jith the south boundary of tax parcel number 252304-

4-013-1009, thence west along saidsQuthbouhdaryto the

southwest corner of said taxparcel, thence north along the

vvestern boundary of said tax parcel to the intersection of

Southwest Lake floraRoad, thence easterly along the southerly

rlght-of-'vVay of said road to its intersection withJ.. M Dickenson

Road SbuthvV8St, thence southwesterly along the westerlyright-of-

way of said road taUs intersection with the eastern boundary of

tax parcel number 252301~4- 018- i003, thence north aiongsaid

boundary to the northeast corner ofsaid parcel, thence west along

the northemboundary ofsaid parcel to the Alpine La~, e No-

Shooting Area. 

2) On any parcel of land less than five acres in size; 

3) Towards any building occupied by people or domestic animals or

Llseei for the storage offlarnmable or combustible fYlaterials \"/here the point

of discharge is within five hundred yards of such building; 

4) From one-half hour after sunset to one-half hOlir before sunrise; 

5) Within five hundred yards of the following lakes located, in whole orin

part, in the unincorporated areas of Kitsap County: Long Lake, Kitsap Lake, 

WHdcat LaKe. Panther Lake,Mlssion Lake I TigerLake, William Symington

Tahuya Lake, Island Lake, Horseshoe Lake, Carney Lake, Wye

Bucktake, FairAew Lake and Bear Lake. 

c) Notlling in this section shall be construed or interpreted 85 abridging the

fight of the individual guaranteed by Article I, Section 24 of the state Constitution

to bef,H' 2I!'ms in defense of self or others. 

Ord. ( 2002) § 1, 2002: Ord. 50-F (2000) § 1, 2000: Ord. 50~C( 1993) § 2 , 

1993 : Ord. 50-8 (1993) § 2,1993: Od 50-A (1985) § 2,1985) 

10.24.1 (10 Ex.ceptions; 

The provisions of Section 10.24 .090 shall nOl apply to the discharge of firearrns : 

1) Bylaw enforcement otfic'$r.s , induding Washington State Departrr1ent

of Fish and Wildlife officers, or security persofille.1 in the course of their

OWd81 duties; 

On a range, provided that 3ny such range shan comply with the
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criteria for ranges adopted by the Kitsap County board of commissioners

pursuan t to Section 10.24.103 of this chapter; 

3) In the course of farm slaughter activities; 

4) Pursuant to RCW 77.12.265; 

5) When sUyh discharge !s pursuant to and in compliance with any other

valid state or federal Jaw . 

Ord. 50 -C (1993) § 3,1993: Ord. 50-8 (1993) § 2,1993: Ord. 50-A (1985) § 3. 

10 .24.1 03 Ranges. 

a) The discharge of firearms shall be allowed ~n ranges which meet ihe

criteria of this section, The property Dwher shall apply for and obtain a permit <for

a range . The application shall be submitted to the Kitsap County department of

community development (OeD). An application for a range shaH indicate

whether the firearms to be used at the range areofthe rim fire, elevated shot or

other ty'pe Dr variety and whether the proposed range is to be a private or public

railge. Upon receipt of the application, DGDai' its designated agentshall inspect

the. proposed range to ensure the sUItability of the intended use, taking into

consideration the mostcurrently available guidelines for ranges promulgated by

tile National Rifle Association. Notice of the penmit appHcation shaH be pmvided

as required by the Land Use andDevelopment Pmcedures Ordinance (Title 21

ofthis code ). In addition, DCD shall post the property on which tile proposed

range is to be located with ~ notice ofIn tended use. No permit shall be issued

for a range unless the proposed range Is first inspected and approved by a

certified range technicaI advisor or eqll1valent. 

b) Permit applications forprivate ranges may be processed administrativei)l

by Pern"lrtapplications for all other ranges shall be processed in . 

accordance with existing procedures for the processlng of unclassified use

perrn[ts, 

c) Ranges shaH be divided in to two categories as more fully described in this

subsection: 

1) Private Ranges. A range shall be deemed a private range it if meets

following criteria: 

A) No feels charged for use of the rang.e orfer membership in

the group of individuals anbi/vedto use the range. 

8) Use of the rahge IS limited to family members and up totvvo
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gues7s of the property D\Nner at anyone time; provided, however, 

that the property owner may apply toDeD up to twice annually for

a special event exemption allow[ng in excess of two guests at a

shooting event. 

C) A permit has been issued for use of that property asa

private range. 

The provisions of this sUbsection shall be avaflab!e to and apply equaliy to

property being rented on at lea.st a month- to~month basis from thEl propeliy

owner, provided, however, that both the individual renting the properiyandihe

property owner shaH sign anyapplicatiol1 fot a private range permit or special

eventexemptlon as to that property. 

2) Public Ranges. All ranges which do notmeet the criteriafora private

range shall be deemed to he public ranges. 

d) Nothjhg in this section or anyother provision ofthis code shall be

construed as authorizing an application or a permit for a range to be located in

whole or In partin an area designated as an area where the discharge of

firearms is prohIbited; ranges in suchar'eas are expressly prohibited. i'~oth i rtg In

this section shall be construed as permitting the dischargeo! fireanlls the

ownership or possessiol)of which is otherwise prohibited by law. Nothing in this

sElction shall be construed as permiftingthe discharge of a firearm by an

individual who 'is othervvise prohibited by lavv from o\ivning or possessing 2'1

firearm. 

Ord. ( 2000)§ 1, 2000: Ord. SQ-C (1993) § 5, 1993: Ord. 50"A (1985) 

part), 1 ~)8 5) 

10.24:.i05 Review committee. 

a) /\ committee is created for the purpose of recornrnending to the

CO Llnty board of commissioners the appropriate criteria for ranges and for

petitions tosstabHsh additionaJ"no shooting)) areas vvitl-dn Y\/tsapCounty. Such

committee shall consfst of seven persollS as foilows: 

1 ) The county sheriff. Vvho shan chalrsuch committee, Of his designee. 

The director of the county department of community deVelopment, or

c!esigflee. 

The presidents of the Kitsap Rifle and RevolverCluband the Poulsbo

Sportsman Club, or their designees. 

Three citlzens-aHarge to be appointed by the county board of
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comnlissioners, 

b) Upon the receipt of the review committee's recommendations, the board of

commissionel-s shall set such matters for consideration at the next regular!y

scheduled public hearing or as soon thereafter as they mayapproprlately be

heard. 

Orct ~O- B (1993) § 5, 1993) 

10.24.107 Designation of additional no-shooting areas through petition

method, 

8) The establishment or disestab!lshment of a "no shooting" area in addition to

those described in Sectioil 10.24.090 may be requested by petition by the

registered voters residing in such proposedadditional areas. Such petition may

indudea request that the dischargebf certain types of firearms be nevertheless

allowed during certain times and under certain conditions. The superintendent of

8 school district may also requestbypetition that school property within that

district which is located ill the unincorporatedarea ofKitsap County and on

which a buIldi ng 'hewing an occupancyclassification of"E" under fheUniform C

Building Code !S situated, together With the area within five hundred yards of the

school property's perimeter, be designated as a "no shooting" area. Any such

petition shall be presented to the f<'itsapCounty board ofcommissioners and

shall substantiaHy comply in content with the following criteria: 

1) The proposed area shall contain a minimum offifty dweiling units or, 

in the 8iternative, a minimum area of one square mile; 

2) The proposed area shall have readily identifiable boundaries, which

be shown on a mapattached to the petition; 

A petition requesting that the discharge of certain types of firearms

nevertheless sHowed during certain times and under certain conditions

set forth with specifiCity the types of firearms, times and conditions

proposed; 

The petition for the proposed area shall bear the signatures of at least

fifty-one percent oithe proposede.rea's reg istered voters; provided, 

however" that a petition for a"na shooting" area involving school property

be sIgned only by the superintendent of the school district in whieh

schoolproperly is located, 

b) ft., petition for a "no shoot.ing" area shell be in substantially the following

form: 

PETITIObJ TO CREATE ,A. " NO SHOOTING" ,L\,REA
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I ! 
1 tII 1 ! 
I I -

1 I 1
Failure of <3 petition to comply with any of the above format shall not

automatically invalidate such petition butsiiali be a matter for conslderatiof1 by

the Kitsap County board of commissioners as to whether the intent and

standards of this sedlonhave been met. 

c) Upon the receipt of sLlch·a petition, the board of commiss~oners sh:ail. 

1

J

forward the petition to the Kitsap County auditor for verification · of the signature

requirements of this section. Upon the return ofareavelification from the audii:.or , 

the board shall seHhe matter for consideration at the next regularly scheduled

public hearing or as soontherea-rter as it may appropriately be heard. 

d) At anytime after one year from the effective dale ofthe establishment of a

no shooting"area pursuant to this section, the residents of sllell area may seek

abrogation of such by the same procedure provided in this section for the

establishment of a "no shooting" area, provided hov'/Gver, that inthe eve;,t of

such abrogation, Section 10.24.090 of this chapter shaH remain in full force and

effect as to that area. 

Ord. 50~C( 1993) § 4,1993: Ord . 50-8 (1993) § 6,1993) 

10 .. .24 .HDViolation ~Penalty. 

Violation of Section 10.24.090 is a mjsdemeanor punishabieasprovided in

Section 1.12.010 oftllis code. In addition to Ofas an alternative to the crimina 1

penalty , any violation of Section 10.24,090 shaH constitute a Class I civil

infraction, Each violation shal! constitute a separate infraction for each and ev€ry

day or portion thereof during which the violation is committed, continued or

permlttec1, fnfractions shall be processed in accordance with the provisions of

the Clvli Enforcement Ordinance (Chapter 2.116 of this code). The choice of

enforcementactlontaken and the severity of any penalty shall be based upon

the nature of the violation and the damage or risk to the public. 

Ord. ( 1997) §i, 1997: Ot"d. 50-,1\ (1985) § 4, 1985) 
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