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I. INTRODUCTION 

In asking this Court to accept review of the Court of Appeals 

decision below, W ahkiakum County misrepresents the decision, the 

underlying law, and the facts. Read without these misrepresentations, the 

County's request meets none of this Court's criteria for granting review. 

The County's primary argument that this Court should grant 

review is that, supposedly, the Court of Appeals refused to apply this 

Court's established standard of review in preemption cases. That is false. 

The Court of Appeals applied the appropriate standard ofreview, rejecting 

only the County's unsupported restatement of what that test means. 

The County next argues that the Court of Appeals created a new 

preemption test, requiring a showing of an affirmative statutory grant of 

authority for any local legislative action. Not so. The court simply 

rejected the County's claim that the state biosolids statute itself, 

RCW 70.95J, explicitly grants local governments authority to regulate and 

ban the use of biosolids. In truth, the court noted, RCW 70.95J expressly 

withdrew previously-existing, statutorily-granted local authority to permit 

or prohibit the land application of biosolids, providing instead for the 

Department of Ecology (Ecology) to delegate and withdraw such authority 

at its discretion. 



Finally, the County argues that the Court of Appeals decision 

implicates matters of substantial public interest because it allegedly 

changes the law on preemption and is similar to preemption cases 

regarding marijuana. As already noted, however, the Court of Appeals 

applied well-established law, breaking no new ground. And although this 

is a preemption case, it differs significantly from the marijuana-related 

cases being litigated around the state. Here, the Legislature clearly 

expressed its intent to displace local authority. 

In enacting RCW 70.95J, the Washington State Legislature found 

that, once treated to Environmental Protection Agency (EPA) standards, 

biosolids are a valuable commodity that can be safely used to improve the 

soil on farms, forests, and land reclamation sites. The Legislature 

specifically directed Ecology to implement a biosolids management and 

permitting program that would ensure "to the maximum extent possible" 

that biosolids are used beneficially in this way. It also authorized Ecology 

to prohibit, absent economic infeasibility, their disposal in landfills-the 

primary alternative to their beneficial use. In light of this legislative 

direction and the detailed, comprehensive permitting scheme that Ecology 

has created to implement it, the Court of Appeals properly concluded that 

a ban on applying biosolids conflicts with state law. 
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For these reasons, the County's petition for review does not meet 

any of the criteria in RAP 13.4(b) and should be denied. 

II. COUNTERSTATEMENT OF THE ISSUE 

Review is not warranted in this case. However, if the Court were 

to accept review, the sole issue presented would be: 

Is Wahkiak.um County Ordinance No. 151-11 
unconstitutional and void, with respect to its provision that: 
"No Class B biosolids, septage, or sewage sludge may be 
applied to any land within the County of Wahkiak.um," 
because this provision conflicts with state law? 

III. COUNTERSTATEMENT OF THE CASE 

The Washington State Legislature enacted the biosolids statute, 

RCW 70.95J, with the express purpose of implementing a policy of 

maximum beneficial reuse of sewage sludge with minimal risk to public 

health. RCW 70.951.005(2). The Legislature directed Ecology to 

implement a statewide permitting program for sludge management that 

would ensure, "to the maximum extent possible," that wastewater sludge 

is treated to EPA standards for protection of human health and reused as 

soil-enhancing "biosolids" on farms, forests, and land reclamation sites. 

RCW 70.95J.007; RCW 70.95J.005(2). The Legislature further promoted 

this maximum reuse policy by authorizing Ecology, under a companion 

solid waste statute, to prohibit disposal of sewage sludge in landfills, the 

primary alternative to treatment and reuse. RCW 70.95.255. 
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In enacting RCW 70.95J, the Legislature explicitly removed 

certain authority from local governments and transferred it to Ecology. 

Prior to the enactment of RCW 70.95J, the regulation of sewage sludge 

fell under county jurisdiction, independently of whether the sludge was 

treated to standards for beneficial reuse. See Appendix A at 2 (Final Bill 

Report, ESHB 2640). With the enactment of the biosolids law, which 

provided that biosolids are not solid waste but a "valuable commodity" 

that can be "beneficially recycled," the Legislature granted to Ecology the 

authority to regulate and issue permits for the reuse of sludge treated to 

biosolids standards. At the same time, the Legislature withdrew from 

local governments the authority they previously had under the solid waste 

law. !d.; RCW 70.95J.005(1)(d), .010(1), .020, .080. The Legislature 

made clear that "[m]aterials that have received a permit as a biosolid shall 

be regulated pursuant to" RCW 70.95J, not local ordinances. RCW 

70.951.020(4). The Legislature also granted to Ecology the authority to 

delegate to local governments, at Ecology's sole discretion, the authority 

to issue and enforce such permits; and to withdraw such delegation if it 

"finds that a local health department is not effectively administering the 

permit program." RCW 70.95J.080. 

As the Legislature directed, Ecology adopted EPA standards for 

treating sewage sludge to "Class B" standards, and authorized the 
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applicatiop. of "Class B biosolids" to the land as a soil amendment, under a 

comprehensive, state-wide permitting system. RCW 70.95J.020; WAC 

173-308-170, -210. Ecology also adopted regulations prohibiting the 

landfill disposal of wastewater sludge, absent a showing of economic 

infeasibility. WAC 173-308-300(9). The complex state permitting 

scheme involves an in-depth and time-consuming process, requiring that 

permit applicants submit extensive Site-Specific Land Application Plans; 

that such plans take into account site boundaries, proposed staging areas, 

location of all water bodies and wells, and buffer zones to protect sensitive 

areas; and that such plans are subject to public review, public comment, 

and public meetings. See Petition for Review (Petition), App. A at 8-9. 

In 2011, W ahkiakum County passed an ordinance banning the 

application of Class B biosolids to land within the county. Petition, 

App. B. Ecology filed a complaint against the County in superior court 

seeking a declaratory judgment that the ordinance violated article XI, 

section 11 of the Washington Constitution, and an injunction against the 

County's implementation of the ordinance. Petition, App. C. Ecology 

filed a motion, and the County a cross-motion, for summary judgment. 

The superior court granted the County's motion, Ecology appealed, and 

the Court of Appeals reversed. Petition, App. A. 
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The Court of Appeals found that the Legislature had specifically 

directed Ecology to implement a biosolids management program that 

would ensure, " 'to the maximum extent possible,' " that biosolids are 

reused beneficially in land application. Petition, App. A at 8 (quoting 

RCW 70.951.005(2)). It found that, pursuant to this directive, Ecology 

had adopted a robust regulatory scheme that specifically grants permits for 

land application of Class B biosolids, "creat[ing] a right to land 

application of class B biosolids when a permit is acquired." Jd. 

The Court of Appeals thus held that, in light of the statutory 

directive to maximize beneficial use of biosolids and the complexity, 

scope, and intensity of Ecology's permitting process, the County lacks the 

authority to entirely prohibit the land application of Class B biosolids. !d. 

at 7-8. The court also held that, because the County's ordinance bans land 

application of all Class B biosolids, which by design is the overwhelming 

majority ofbiosolids produced in Washington, it effectively prohibits land 

application of biosolids in farming, forestry, and land reclamation within 

the county, thereby thwarting the express purpose of the Legislature. !d. 

at 9. Because it prohibits what state law permits, and because it thwarts 

the express purpose of the Legislature, the court held the County's 

ordinance irreconcilably conflicted with state law. !d. at 10. 
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IV. REASONS WHY REVIEW SHOULD BE DENIED 

A. The Court of Appeals Applied a Standard of Review 
Consistent With This Court's Decisions in Conflict-Preemption 
Cases 

In its review of the superior court order on summary judgment, the 

Cowt of Appeals applied de novo review, citing Weden v. San Juan 

County, 135 Wn.2d 678, 689, 958 P.2d 273 (1998). Petition, App. A at 4. 

The Court of Appeals found that there were no disputed facts and that the 

issue before it was whether the County's ordinance violates article XI, 

section 11 of the Washington Constitution. !d. The Court of Appeals 

stood in the shoes of the trial court and presumed the ordinance valid, but 

nevertheless concluded that it conflicted with state law. 

The County has urged acceptance for review on the grounds that 

the court's decision conflicts with several decisions of this Court. The 

County contends that the court either explicitly refused, or simply failed to 

apply, presumptions that are required when reviewing a challenge to the 

constitutionality of an ordinance. The County's contentions are meritless. 

1. The Court of Appeals properly considered the "beyond 
a reasonable doubt" standard. 

The County cites School Districts' Alliance for Adequate Funding 

of Special Education v. State, 170 Wn.2d 599, 605-06, 244 P.3d 1 (2010), 

for the principle that a "beyond a reasonable doubt" standard is used when 
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a statute is challenged as unconstitutional. As this Court has explained, 

the standard "refers to the fact that one challenging a statute must, by 

argument and research, convince the court that there is no reasonable 

doubt that the statute violates the constitution." !d. (quoting Island Cnty. 

v. State, 135 Wn.2d 141, 147, 955 P.2d 377 (1998)). This Court has been 

"hesitant to strike a duly enacted statute unless fully convinced, after a 

searching legal analysis, that the statute violates the constitution." !d. 

"Ultimately, however, the judiciary must make the decision, as a matter of 

law, whether a given statute is within the legislature's power to enact or 

whether it violates a constitutional mandate." Island Cnty., 135 Wn.2d 

at 147. 

The County contends that the Court of Appeals "explicitly refuses" 

to apply this standard. Petition at 6. This is incorrect. What the Court of 

Appeals rejected was the County's unsupported interpretation of that 

standard as meaning "cannot possibly be wrong." See Petition, App. J:.. 

at 4 n.3. Washington courts do not define "beyond a reasonable doubt" by 

requiring the party or the court to meet a standard of "cannot possibly be 

wrong." 

Moreover, the Court of Appeals nowhere "refuses" to adhere to the 

"beyond a reasonable doubt" standard. Rather, the court considered this 

standard and found "no valid reason for ( 1) departing from the standards 
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of review articulated [by this Court] in cases addressing whether an 

ordinance conflicts with state laws, or (2) imposing the unrealistically high 

burden on the Department to prove that it cannot possibly be wrong .... " 

See Petition, App. A at 4 n.3. The court applied this Court's reasoning and 

ultimately decided, as a matter of law, that the County ordinance and state 

law could not be reconciled. The court committed no error. 

2. The Court of Appeals properly presumed the 
constitutionality of the ordinance. 

The County cites Johnson v. Johnson, 96 Wn.2d 255, 258, 634 

P.2d 877, 882 (1981 ), for the principle that "all legally necessary facts 

required to uphold constitutionality are presumed to exist," and contends 

that the Court of Appeals failed to adhere to this requirement. Petition 

at 10. However, the County makes no attempt to identify any legally 

necessary facts that the Court of Appeals failed to presume. Indeed, the 

County provides no support whatsoever for its position that the decision of 

the Court of Appeals conflicts with this Court's decision in Johnson. 

Next, the County cites Tukwila School District 406 v. City of 

Tukwila, 140 Wn. App. 735, 743, 167 P.3d 1167 (2007), for the principle 

that ordinances should be interpreted in a manner that upholds their. 

constitutionality if possible, and contends that the Court of Appeals failed 

to adhere to it. The meaning of the County's ordinance, however, is plain 

9 



and unequivocal. Neither party in this case has ever suggested that "No 

Class B biosolids, septage, or sewage sludge may be applied to any land 

within the County of Wahkiakum" is subject to more than one 

interpretation. Nor does the County now offer any "interpretation" of this 

ordinance that would assist in harmonizing it with state law. There is no 

basis for holding that the decision of the Court of Appeals is in conflict 

with this Court's decision in Tukwila School District. 

The County also cites Tukwila School District v. City of Tukwila 

for the principle: "Every presumption will be in favor of 

constitutionality," and contends, again without support, that the court 

failed to apply it. The Court of Appeals stated explicitly that it presumes 

the constitutionality of the challenged ordinance. Petition, App. A at 4. 

And the County makes no effort to identify any presumption that the court 

failed to apply. Ultimately, even with this strong presumption of 

constitutionality, the court found the County's ordinance in conflict with 

state law because it banned what state law explicitly permits and 

encourages. 

The County cites State ex rei. Schillberg v. Everett District Justice 

Court, 92 Wn.2d 106, 108, 594 P.2d 448 (1979), for the principle: "A 

statute will not be construed as taking away the power of a municipality to 

legislate unless this intent is clearly and expressly stated," contending 
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without argument that the Court of Appeals did not adhere to it. The court 

did, however, adhere to this rule. 

In Schillberg, this Court upheld a local ordinance prohibiting the 

use of internal combustion motors on certain lakes, holding that it was not 

in conflict with a statute concerned with the safe operation of motor boats 

because the statute did not grant permission to operate boats in any place, 

there being no express statement or words from which such permission 

could be inferred. Id. In stating that "the provisions of the chapter are 

concerned with safe operation of motor boats and do not in any way grant 

permission to operate boats in any place," the Schillberg court emphasized 

that the statute under consideration in that case simply did not have as part 

of its purpose to grant permission. !d. Had this been its purpose, the court 

would have been led to inquire into the nature of the "permission" and 

whether it rose to the level of implying a reduction in local authority. 

Weden, 135 Wn.2d at 694-95 (holding that a licensing statute enacted to 

raise tax revenues and create a title system for boats did not amount to 

permission that limited local authority). 1 But because the Court in 

Schill berg held that the provisions of the statute at issue were concerned 

only with the safe operation of boats, and did not confer any permission at 

1 The County has throughout this litigation misrepresented the holding of this 
Court in Wed(}n by quoting a passage from the Weden dissent (J. Sanders) as though it 
were the majority's holding. It continues this unfortunate practice in its petition. See 
Petition at 9. 
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all, it was not necessary to inquire further into whether the local ordinance 

prohibited what state law permitted. 

Here, by contrast, the state biosolids law clearly establishes a 

comprehensive permitting program with the express intention of limiting 

pre-existing local authority. Not only does the biosolids statute, through 

this program, confer permission to land apply Class B biosolids, its very 

purpose is to encourage such land application "to the maximum extent 

possible." RCW 70.951.005(2). The county ordinance here conflicts with 

and indeed thwarts this purpose, thus distinguishing this case from 

Schillberg. The County's contention that the Court of Appeals decision 

conflicts with Schillberg is misplaced. 

Finally, the County argues that the reasoning in a federal case, 

Welch v. Rappahannock County, 888 F. Supp. 753 (W.D. Va. 1995), 

demonstrates that Ecology has not met its burden of showing the 

ordinance and statute irreconcilable "beyond a reasonable doubt." Petition 

at 9-10. In fact, Welch shows the opposite. 

In Welch, a federal district court held that the federal Clean Water 

Act (CWA) did not preempt a county ordinance that banned one of three 

possible methods of use or disposal of sewage sludge, where the CW A 

preferred none of the methods over the others and expressly deferred to 

local decision-making. Welch, 888 F. Supp. at 757-58. Critical to the 
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Welch decision was the lack of any statutory expression of preference for a 

particular method of use or disposal of sewage sludge. On that point, the 

Welch court distinguished its decision from the Eighth Circuit's in 

ENSCO, Inc. v. Dumas, 807 F.2d 743 (8th Cir. 1986), which held invalid a 

county ordinance banning the treatment and disposal of a substance 

because it conflicted with a federal statute that affirmatively encouraged 

such treatment and disposal. Welch, 888 F. Supp. at 757-58 (citing 

ENSCO, 807 F.2d at 743, 745). 

This case is more like ENSCO than Welch. Far from offering land 

application as merely one of several equally acceptable options, 

Washington's biosolids law requires land application "to the maximum 

extent possible," provides for the prohibition of its primary alternative, 

and allows for local permitting and enforcement only through delegation 

at Ecology's discretion. The Welch decision does not show how the 

County's ordinance can be harmonized with the biosolids law. It supports 

the opposite conclusion. 

B. The Court of Appeals Followed Well-Established Conflict­
Preemption Principles When It Found That RCW 70.95J Does 
Not Confer on Local Governments the Authority to Override 
State Law 

The County argues that the Court of Appeals "creates a new prong 

of conflict analysis that greatly weakens the police power of 
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municipalities." Petition at 14. The County's argument, however, relies 

on a distortion of the court's holding. 

In its briefing to the Court of Appeals, the County argued 

incorrectly tha~ the Legislature intended a preference for local decision­

making in the field of biosolids management, and that RCW 70.95J and 

WAC 173-308 affirmatively expressed such a preference. See Petition, 

App. G at 14-15, 18, 24-26. The County argued that, in adopting its 

biosolids ordinance, it was merely exercising the authority granted to it 

under RCW 70.95J and WAC 173-308. Petition, App. G at 25 ("How can 

an initiative for local control 'thwart the purpose' of a law that has built its 

preference for local control, in so many words, into its provisions?"). The 

Court of App~als acknowledged and rejected the County's position. 

Acknowledging it, the court stated: "The County argues that it has the 

authority to further regulate land application ofbiosolids under WAC 173-

308-030(6), including banning land application of class B biosolids." 

Petition, App. A at 12 (emphasis added). Rejecting it, the court held that 

in taking that position, the County claimed "power the legislature did not 

confer on local governments under the statutory scheme for management 

or disposal ofbiosolids." Petition, App. A at 12. 

The County, in its petition, now misrepresents the Court of 

Appeals as having held that, because RCW 70.95J does not confer any 
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biosolids regulating authority on the County, the County has none at all, 

not even under article XI, section 11 of the State Constitution. Petition 

at 15. But this (mis)representation of the court's holding cannot be 

reconciled with the court's explicit statement to the contrary: "Although 

we agree that the County may have the authority to further regulate land 

' 
application of biosolids to comply with other laws, we do not agree that 

the County has the authority to completely ban the land application of 

class B biosolids when such a ban conflicts with state law." Petition, 

App. A at 12. Thus, the County is mistaken that the court has created "a 

new prong of conflict analysis." The court's decision falls squarely within 

this Court's well-established principles of conflict preemption. 

C. The Court of Appeals, in Taking Judicial Notice of Regulatory 
Facts Brought to Its Attention by Amici, Did Not Act in 
Conflict With Any Decisions of This Court or the Court of 
Appeals 

The County contends that the Court of Appeals improperly based 

its decision on facts not before the trial court. But the "facts" it is upset 

about are simply descriptions of state rules and regulations that are subject 

to judicial notice and were before the trial court in any event. 

The County cites Washington Federation of State Employees v. 

Office of Financial Management, 121 Wn.2d 152, 163, 849 P.2d 1201 

(1993), and Green v. Normandy Park, 137 Wn. App. 665, 678, 151 P.3d 
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1038 (2007), for the proposition that generally a court will not consider at 

the appellate level factual allegations that were not before a trial court in 

granting summary judgment. Petition at 19, 20. The County objects to the 

following "facts" from the Court of Appeals opinion: 

As the farm amici explain, the permitting process for land 
application of biosolids is in-depth and time consuming. In 
order to obtain a permit for land application of biosolids the 
farm must submit a Site-Specific Land Application Plan 
that takes into account 'site boundaries, proposed staging 
areas, location of all water bodies and wells, and buffer 
zones to protect sensitive areas.' Br. of Farm Amici at 6. 

Petition, App. A at 8-9. The Court of Appeals, in its Order Granting in 

Part and Denying in Part Wahk:iakum County's Motions to Strike at 2, 7 

(Petition, App. E), properly held that such facts were subject to judicial 

notice as administrative facts helpful to the court. See ER 201 (providing 

for judicial notice); Ochoa Ag Unlimited, LLC v. Delanoy, 128 Wn. App. 

165, 172, 114 P.3d 692 (2005) ("purpose of an amicus brief is to help the 

court with points of law"). The administrative facts at issue concern the 

requirements of WAC 173-308-90003, which specify the contents of a 

Site-Specific Land Application Plan. Thus, the Court of Appeals has 

merely taken judicial notice of biosolids management requirements in the 

Washington Administrative Code. Moreover, the same regulations, and 

their import, were cited by Ecology in its briefing. See Appendix B at 9 

(Appellant's Reply Brief, citing WAC 173-308-90003). There is no 
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conflict with Washington Federation of State Employees or Green v .. 

Normandy Park. 

D. This Case Does Not Involve an Issue of Substantial Public 
Interest That Should Be Determined by This Court 

The County contends that review should be accepted pursuant to 

RAP 13.4(b)(4) because this case involves "a matter of topical interest." 

However, rather than attempt to show that this case involves an issue of 

substantial public interest that should be determined by this Court, the 

County turns instead to a set of unrelated conflict-preemption cases, 

arguing that the current case is interesting simply because these other 

conflict-preemption cases are of "topical interest." These other cases 

address whether local ordinances banning the location of marijuana-

related businesses are conflict-preempted by a state law authorizing the 

issuance of licenses for such businesses. E.g., MMH, LLC & Graybeard 

Holdings, LLC v. City of Fife, No. 90780-3. Whether or not these other 

cases warrant review by this Court, their mere existence is not a sufficient 

reason for accepting review here. The issues here involve a different 

statutory and regulatory scheme and different facts. While the other cases 

must be decided under the same well-established conflict-preemption 

principles as the Court of Appeals applied in this case, that fact alone does 
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not call the present decision into question or provide any reason to accept 

review of it. 

V. CONCLUSION 

Ecology respectfully requests that the Supreme Court deny 

Wahkiakum County's Petition for Review. 

RESPECTFULLY SUBMITTED this 23rd day of January 2015. 

ROBERT W. FERGUSON 
Attorney General 

"~~ cr "f) 
~ rLEE OVERTON, WSBA #38055 

Assistant Attorney General 

Attorneys for Respondent 
State of Washington 
Department of Ecology 
P.O. Box 40117 
Olympia, WA 98504-0117 
(360) 586-2668 
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APPENDIX A 

Final Bill Report ESHB 2640 



FINAL BILL REPORT 

ESHB 2640 
Synopsis as Enacted 

C 174 L 92 

Brief Description: Requiring the department of ecology to 
establish a comprehensive sludge management program. 

By House Committee on Environmental Affairs (originally 
sponsored by Representatives R. Johnson, Rust, Kremen, 
Roland, Heavey, Rasmussen and Spanel). 

House Committee on Environmental Affairs 
House Committee on Appropriations 
Senate Committee on Environment & Natural Resources 
Senate Committee on Ways & Means 

Background: Sludge is a by-product of the wastewater 
treatment process. Federal law requires wastewater to 
undergo secondary treatment and to meet state standards for 
allowable discharges. 

Sludge that has been removed from the wastewater treatment 
plant, is regulated in this state as a solid waste. Local 
governments have primary enforcement authority for solid 
waste. Local health departments are responsible for issuing 
solid waste permits for the use and disposal of municipal 
sludge. Local permits establish the practices and standards 
that must be followed by the person owning the land to which 
the sludge is applied, or by the operator of the disposal 
facility. 

Most of the sludge generated in the state is beneficially 
reused through land application to forests and farms. A 
small percentage of sludge is incinerated. 

The permits issued by local health departments can be 
reviewed by the Department of Ecology. The department may 
approve a permit or appeal it to the Pollution Control 
Hearings Board. Permits are renewed annually by the local 
government; renewals can also be reviewed by the department. 
The Department of Ecology has developed guidelines for the 
use and disposal of sludge. These guidelines are used by 
local health departments when writing permits for sludge. 

The federal Clean Water Act of 1987 required the 
Environmental Protection Agency (EPA) to develop rules to 
increase federal requirements for sludge management. In 
1989, the EPA adopted rules relating to how states must 
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regulate a sludge management program. These rules, in part, 
require states to have direct enforcement authority, 
including the power to impose both civil and criminal 
penalties, and to have the power to delegate permitting 
authority to local governments. The state solid waste law 
does not provide the department with direct enforcement 
authority or the ability to delegate sludge permits to local 
governments. 

The EPA is scheduled to adopt additional rules sometime in 
1992 that will establish technical standards for the use and 
disposal of sludge. These rules will establish numeric 
standards for toxics and pathogens, and will establish 
certain best management practices. 

The Water Environment Federation, and the international 
association of water quality and wastewater treatment 
officials, has endorsed the term "biosolids" to distinguish 
sludge that has been treated according to state and federal 
law from sludge that has not been treated. The 
Environmental Protection Agency may adopt the term biosolids 
for sludge that meets its proposed technical standards. 

Summary: The Department of Ecology is required to develop a 
biosolid management program that will conform with federal 
regulations on municipal sewage sludge within 12 months of 
the final adoption of proposed federal sludge standards. 
Municipal sewage sludge that meets all state and federal 
standards will be regulated as a biosolid; sludge not 
meeting these standards will continue to be regulated as a 
solid waste. Rules adopted by the department must provide 
for public input for all state and local biosolid permits. 
The biosolid program will be funded, subject to legislative 
appropriation, through waste water discharge permit fees. 

The Department of Ecology is given authority to impose both 
civil and criminal penalties for violations of the biosolid 
program. The Department of Ecology is also given authority 
to delegate to local health departments the authority to 
issue and enforce permits for the use and disposal of 
biosolids. If the Department of Ecology does not act on a 
local permit within 60 days, the permit is considered 
approved. Local health departments may appeal a permit 
decision by the Department of Ecology to the Pollution 
Control Hearings Board. 

The Department of Ecology is authorized to promote 
beneficial uses of biosolids. Current definitions of 
compost are amended to include compost consisting of 
biosolids. The department is also authorized to provide 
relevant scientific and legal information to local 
governments and citizen groups. 
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I. INTRODUCTION 

The issue in this case is whether Wahkiakum County's biosolids 

ordinance thwarts Washington's biosolids law, preventing it from 

accomplishing its full purpose. While the County suggests that its 

ordinance can be harmonized with the biosolids statute, under established 

Washington case law a local government cannot legislate so as to prevent 

a law from achieving its purpose. Here, the ordinance prohibits essential 

and substantial elements of the statutorily mandated biosolids program­

land application of Class B biosolids and septage-thereby frustrating the 

full implementation of the law. 

The County's reliance on biosolids management "options" other 

than land application ignores the terms of the statute: the law is 

comprehensive with respect to the field ofbiosolids management, and land 

application is the sole biosolids management approach embraced by the 

statute. Within that approach, state regulations authorize distinct land 

application regimes for Class B biosolids and septage, designed 

specifically for areas where access restrictions are practicable, such as 

farms, forests, and land reclamation sites. These are activities that the 

regulations specifically authorize, conditioned on the issuance of a permit; 

to prohibit them as the County does conflicts with that authorization. 



The County's reliance on a state regulation acknowledging that 

local ordinances may apply to land application of biosolids is misplaced. 

The plain language of the statute requires that biosolids be applied to the 

land "to the maximum extent possible." By arguing that a local ordinance 

is applicable even when it shrinks "the maximum extent possible" to a 

sliver, the County twists the meaning of those words, attempting to 

redefine state policy and the purpose of the statute. 

The County's contention that the land application of Class A 

biosolids is safer than the land application of Class B is incorrect. The 

very purpose of the more stringent land application regime required for 

Class B biosolids (restricting public access and crop harvesting for certain 

periods) is to ensure that their use is just as protective of human health as 

is the use of Class A biosolids. 

The County's suggestion that the economic' difficulties for local 

governments and ratepayers created by bans of Class B biosolids are 

somehow irrelevant to this preemption analysis is contrary to the express 

purpose of the law. The Legislature stated that it created the biosolids 

program in large part to alleviate the financial burdens that sludge 

management was placing on local governments and ratepayers; it also 

provided for certain narrow exemptions from program requirements based 
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on economic feasibility. Facts about financial burdens are very much to 

the point. 

Because the County's ordinance operates to thwart the state policy 

and legislative purpose of the state biosolids law, it is conflict preempted. 

The February 22, 2013, decision of the Cowlitz County Superior Court 

uph<;llding the ordinance should be reversed. 

II. ARGUMENT 

A. The Standard of "Beyond a Reasonable Doubt" Does Not Raise 
the Bar in a Conflict Preemption Case 

Whether an ordinance conflicts with a general law for purposes of 

article XI, section 11 of the state constitution is purely a question of law 

subject to de novo review. Weden v. San Juan Cnty., 135 Wn.2d 678, 693, 

958 P.2d 273 (1998). A legislative enactment is presumed constitutional 

and the burden is on the challenger to show its unconstitutionality beyond 

a reasonable doubt. Island Cnty. v. State, 135 Wn.2d 141, 955 P.2d 377 

(1998). Throughout its brief, the County contends, without support, that 

establishing conflict with the general laws is more difficult under a 

"beyond a reasonable doubt" burden than without reference to such a 

burden. See, e.g., Respondent's Brief (Resp'ts Br.) at 19-20. To the 

contrary, showing such a conflict between a local ordinance and state law 

establishes as a matter of law that the ordinance is unconstitutional beyond 

a reasonable doubt. See, e.g., Parkland Light & Water Co. v. Tacoma-
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Pierce Cnty. Bd. of Health, 151 Wn.2d 428, 434, 90 P.3d 37 (2004) ("A 

local regulation that conflicts with state law fails in its entirety"); 

Diamond Parking, Inc. v. City of Seattle, 78 Wn.2d 778, 781,479 P.2d 47 

(1971) ("If the ordinance is given the effect for which the appellant 

contends, the legislative purpose is necessarily thwarted"); Ritchie v. 

Markley, 23 Wn. App. 569, 597 P.2d 449 (1979); Biggers v. City of 

Bainbridge Island, 162 Wn.2d 683, 169 P.3d 14 (2007). 

The County also contends that, where other state and federal 

conflict preemption cases are cited, these cases are not relevant unless it is 

also shown that they imposed a similar burden of proof. Resp'ts Br. 

at 37-38, 42. But, again, the standard of "beyond a reasonable doubt" is 

necessarily met when it. is shown that an irreconcilable conflict exists 

between a local ordinance and a statute. · 

The County relies on Johnson v. Johnson, 96 Wn.2d 255, 263, 634 

P .2d 877 ( 1981) in support of its contention that this standard raises the 

bar. At issue in Johnson was whether a statute failed to further a public 

purpose. Johnson, 96 Wn.2d at 259. The challenger contended that the· 

statute's stated public purpose was not its real purpose, which was, 

allegedly, to benefit a private party. !d. This was a factual dispute in 

which the burden on the challenger was to prove its allegation by 

producing "evidence which establishes ... the actual, only, or even 
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primary intent of the legislature." !d. The Court stated that it would 

sustain the statute if it could conceive of any facts that supported the 

statute's constitutionality. !d. at 258. The standard for the challenger was 

to disprove, beyond a reasonable doubt, any legislative declaration of the 

statute's purpose. !d. 

In the present case, by contrast, Ecology does not seek to disprove 

the stated legislative purpose of the biosolids statute or to question the 

plain language of the County's prohibitions. Rather, it embraces the 

statute's express declarations, takes the ordinance at its face, and argues 

that the ordinance is invalid because it conflicts irreconcilably with the 

plainly stated legislative purpose. 

B. The Ordinance's Prohibitions Cannot Be Harmonized With 
the Biosolids Law 

The Washington Legislature requires that biosolids be applied to 

the land "to the maximum extent possible," and not, as the County 

implies, "to the extent deemed preferable by local government." By 

arguing that its ordinance is valid and applicable even though it shrinks 

"the maximum extent possible" to a sliver, the County necessarily implies 

that a local government has the power to redefine state policy and the 

purpose of the statute. 1 

1 The County also suggests incorrectly that the legislative findings at 
RCW 70.951.005 do not indicate the legislative purpose of the statute. Resp'ts Br. at 20. 
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The County offers three arguments in an effort to show that the law 

must make room for its ordinance. Resp'ts Br. 9-18. One is built on a 

misreading of Weden, 135 Wn.2d 678; a second on a misreading of Welch 

v. Board of Supervisors of Rappahannock County, Va., 888 F. Supp. 753 

(W.D. Va. 1995); and a third on a mistaken view ofthe role of"savings 

clauses" as they bear on conflict preemption. 

1. Weden provides no support for the position that the 
biosolids law can accommodate the County's ordinance 

The County's ordinance eliminates activities that are essential to, 

and constitute the substantial core of, Washington's biosolids program. 

This is apparent from a review of the program's legislative mandate and 

regulatory structure; it is also apparent from the program's actual, physical 

implementation. The law is concerned with applying biosolids on farms, 

forests, and land reclamation sites. RCW 70.95J.005(1)(d), (2). The rules 

for applying Class B biosolids are specifically designed for these areas, 

where it is practical to restrict public access and crop harvesting. 

WAC 173-308-21 0(5). Although Class A biosolids may be land applied at 

such sites as well, their treatment is designed for a different, much smaller 

To the contrary, the Washington Supreme Court has used legislative findings to 
determine the intent of a law. See, e.g., State v. Shawn P., 122 Wn.2d 553, 561-62, 859 
P.2d 1220 (1993) ("The purpose of this legislation is stated in the following legislative 
findings .... "). Moreover, the County also misreads the statute because the statement of 
purpose to maximize beneficial use ofbiosolids is in a free-standing subsection after the 
findings wherein "[t]he legislature declares that ... the program shall, to the maximum 
extent possible, ensure that municipal sewage sludge is reused as a beneficial 
commodity." RCW 70.951.005(2) (emphasis added). 
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niche where access and harvesting restrictions are impractical, such as 

lawns and home gardens. WAC 173-308-250, -260. With respect to the 

program's actual implementation, it is undisputed that at least 88 percent 

of biosolids managed in the state are Class B or septage, CP 148, that 

almost all wastewater treatment facilities and infrastructure across the 

state are designed to produce Class B but not Class A biosolids, id., that 

Class A biosolids cannot be produced on a large scale without a massive 

rebuilding of facilities and infrastructure, and that none at all can be 

produced in Wahkiakum County. CP 150-60. Thus, what remains after 

eliminating land application of Class B biosolids and septage is, at best, an 

inconsequential sliver of the statutorily required biosolids. program. 2 

The County argues that reducing the program in this way is not in 

conflict with the law. Resp'ts Br. at 13. First, the County contends, or at 

least implies, that Weden stands for the proposition that a local ordinance 

conflicts with the state law authorizing an activity only when it totally 

bans the authorized activity. Resp'ts Br. at 11, 13. Then, the County 

contends that its ordinance is not a total ban. Resp'ts Br. at 13. From 

these premises, it concludes that its ordinance does not conflict with state 

law. This view of Washington preemption law is mistaken: neither 

2 As Ecology shows by its argument at Section II.D below, even this sliver is 
illusory: the practical effect of the ordinance is to virtually eliminate the land application 
ofbiosolids in Wahkiakum County. 
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Weden nor any other Washington case holds that a local ordinance is in 

conflict with a state law authorizing an activity only if it totally bans the 

authorized activity. 

We den addressed the legality of a county ordinance prohibiting the 

use of motorized personal watercraft (PWCs) on marine waters and a lake · 

in the county. Weden, 135 Wn.2d at 684. At issue was whether the 

ordinance conflicted with a statute requiring registration of such 

watercraft. !d. at 694. The Court held that it did not: "The statute was 

enacted to raise tax revenues and to create a title system for boats .... No 

unconditional right is granted by obtaining such registration." !d. at 694-

95. The Court further reasoned: "Registration of a vessel is nothing more 

than a precondition to operating a boat. No unconditional right is granted 

by obtaining such registration. . Reaching the age of 16 is a 

precondition to driving a car, but reaching 16 does not create an 

unrestricted right to drive a car however and wherever one desires." !d. at 

695. 

Contrary to the County's representation, the majority opinion in 

Weden does not support a proposition that a local ordinance is in conflict 

with a state law authorizing an activity only if it totally bans the 

authorized activity. Nor does the dissent, which the County actually cites, 

put forward such a principle. Resp'ts Br. at· 11. Instead, the dissent 
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explains, "[w]here a state statute licenses a particular activity, counties 

may enact reasonable regulations of the licensed activity within their 

borders but they may not prohibit same outright."3 Weden, 135 Wn.2d at 

720. But this language does not support the County's position that an 

ordinance is in harmony with a law so long as it does not totally ban what 

the law authorizes or requires. See Resp'ts Br. at 13, 47. If an ordinance 

prevents a law from achieving its purpose, there is irreconcilable conflict, 

whether or not it is a total prohibition that creates the frustration. 

Diamond Parking, 78 Wn.2d at 781; Ritchie, 23 Wn .. App. at 574; Biggers, 

162 Wn.2d at 699. See also Gade v. Nat'! Solid Wastes Mgmt. Ass 'n, 505 

u.s. 88, 98, 112 s. ct: 2374, 120 1. Ed. 2d 73 (1992). 

The distinctions between the present case and Weden are stark. 

Washington's biosolids program requires detailed investigation and 

rigorous planning before a farm, forest, or land reclamation site is 

permitted for biosolids ~pplicatiOn; applying for such a permit bears no 

resemblance to registering personal watercraft. See WAC 173-308-90001 

(minimum content for a permit application); WAC 173-308-90003 

(minimum content for a site specific land application plan); WAC 173-

308-90005 (procedures for issuing permits). Allowing local governments 

to regulate a watercraft that has been registered merely for tax purposes is 

3 As the Weden dissent points out, had that principle been taken to be relevant to 
the matter, it would have dictated a different outcome. 
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in no way resembles allowing local governments to ban land application 

projects that have been permitted through the rigorous, often multi-year 

application process. 

2. Welch provides no support for the position that the 
ordinance can be harmonized with the biosolids law 

The County's reliance on Welch v. Board of Supervisors of 

Rappahannock County, Va., 888 F. Supp. 753 (W.D. Va. 1995), actually 

works against its own position, because that case recognizes that an 

ordinance is preempted where it conflicts with a statute that contains a 

strong, express preference for a method that the ordinance bans. 

Citing Welch, the County argues that its ordinance can be 

harmonized with the state biosolids law because there are alternatives to 

applying Class B biosolids and septage to land in Wahkiakum County: 

they can be dumped into a landfill, incinerated, shipped to another county, 

or treated to Class A standards and land applied. Resp'ts Br. at 12, 13. 

However, Welch provides no support for this argument: the federal Clean 

Water Act, which is Welch's concern, lacks the mandated preference of 

the Washington biosolids law; and both landfilling and incineration of 

biosolids run counter to that mandate. 

In Welch, a federal district court held that the federal Cleari Water 

Act did not preempt a county ordinance banning land application of 
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sewage sludge.4 Welch, 888 F. Supp. at 757-58. The issue was whether 

the Clean Water Act encourages the land application of biosolids to such 

an extent that a ban on such application is preempted. !d. at 755. The 

court held that it did not because the Clean Water Act does not express 

any preference for land application at all. The Welch court distinguished 

its case from ENSCO, Inc. v. Dumas, 807 F.2d 743 (8th Cir.1986). There, 

by contrast, the Eighth Circuit found that a county ordinance banning the 

storage, treatment, or disposal of certain "acute hazardous waste" within 

the county's boundaries conflicted with the Resource Conservation and 

Recovery Act's objective of encouraging the safe disposal and treatment 

of hazardous waste. Welch, 888 F. Supp. at 757 (citing ENSCO, 807 F.2d 

at 745). Thus, in contrast to ENSCO, where a county banned the treatment 

and disposal of a substance that federal law affirmatively instructed it to 

treat and dispose of safely, in Welch a county had banned one of three 

possible methods of use or disposal, where the Clean Water Act preferred 

none of the methods over the others. Welch, 888 F. Supp. at 757. 

This analysis shows the decisive importance of a strong, express 

preference for a particular method. The Washington biosolids law 

includes such a strong, express preference. It requires Ecology to 

implement a comprehensive program that will ensure, to the maximum 

4 The court also held that the Commerce Clause of the U.S. Constitution did not 
preempt the ordinance's ban. Welch, 888 F. Supp. at 760. 
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extent possible, that sewage sludge is safely reused on farms, forests, and 

in land reclamation. RCW 70.951.005. Far from offering land application 

as merely one of several equally acceptable options, the biosolids law 

requires it to the maximum extent possible, the corollary of which is that 

alternatives to it should be avoided to the extent possible. 5 

Ecology's regulations authorize distinct land application regimes 

for Class B biosolids and septage, designed specifically for areas where 

access restrictions are practicable, such as farms, forests, and land 

reclamation sites. WAC 173-308-21 0(5), -270. These are activities that 

the regulations specifically authorize, conditioned on the issuance of a 

permit. Prohibiting .them throughout the County conflicts with that 

authorization and the statute's maximum reuse policy. 

3. WAC 173-308-030(6) provides no support for the 
position that the biosolids law accommodates the 
County's ordinance 

The County argues incorrectly that WAC 173-308-030(6), which 

allows for traditional local regulation, somehow provides a loophole for 

the County to undermine the state biosolids program. Resp'ts Br. at 13-

18. WAC 173-308-030(6) provides: "Facilities and sites where biosolids 

5 State law expressly discourages landfill burial and the biosolids law leaves 
incineration unmentioned altogether. It is beyond the pale to suggest, as the County does, 
that one "option" offered by the law for the disposition of Wahkiakum County's biosolids 
is to let them be land applied in other counties. See Resp'ts Br. at 12. It is true that 
Wahkiakum County's biosolids may be land applied in other counties. But that is not an 
option for what can be done with them in Wahkiakum County. 
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are applied to the land must comply with other applicable federal, state 

and local laws, regulations, and ordinances, including zoning and land use 

requirements." The County contends that its ban is an "applicable 

ordinance" under this provision and thus "[t]hat is the end of the inquiry." 

Resp'ts Br. at 15. 

WAC 173-308-030 recognizes, unremarkably, that other federal, 

state and local laws, regulations and ordinances might apply to biosolids 

or sewage sludge transportation, facilities, or land application sites. The 

regulation even mentions specific examples, including state regulations 

pertaining to transportation, the State Environmental Policy Act, the state 

Water Pollution Control Act, the federal biosolids regulations, and local 

zoning and land use requirements. WAC 173-308-030(1}-(6). Other 

examples would include time, place, and manner restrictions, such as 

restrictions on night and weekend applications and notice requirements for 

neighbors and local governments. This regulation, consistent with state 

preemption law, allows for reasonable local laws that do not conflict with 

state law.6 

6 See, e.g., Synagro-WWT, Inc. v. Rush Twp., 299 F. Supp. 2d 410, 419 (M.D. 
Pa. 2003) ("[M]unicipa1 regulations [of land application of biosolids] are permissible if 
they further the goals of [the state biosolids law and], such regulations cannot impose 
onerous requirements that stand as obstacles 'to the accomplishment and execution of the 
full purposes and objectives of the legislature.' ") (granting summary judgment striking 
down local regulations that impeded land application and upholding in part regulations 
pertaining to registration, testing, and hours of hauling). See also Blanton v. Amelia 
Cnty., 261 Va. 55, 540 S.E.2d 869 (2001). In Blanton, the state's Biosolids Use 
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WAC 173-308-030(6) does not reserve to local goverrunents 

substantive authority over land application, which is the purpose of a 

savings clause. Savings clauses are a routine feature in federal and state 

environmental statutes and expressly reserve authority to the locality, 

typically to enact more stringent standards on the activity in question. 

However, even if WAC 173-308-030(6) were interpreted to be a savings 

clause, it could not authorize a local goverrunent to adopt an ordinance 

that conflicts with state law. See Geier v. Am. Honda Motor Co., 529 U.S. 

861, 869, 120 S. Ct. 1913, 146 L. Ed. 2d 914 (2000) ("saving clause ... 

does not bar the ordinary working of conflict pre-emption principles"). 

Moreover, the County offers no response to the point that the 

biosolids law already expressly provides for a local role. Local 

jurisdictions may seek delegation of portions of program authority. 

RCW 70.951.080. Delegated localities can then, on a site-specific basis 

and subject to Ecology review, impose additional requirements that 

recognize the specific needs and values of local communities in regard to 

land application of biosolids. !d. Wahkiakum County has not sought 

delegated authority. Nor does the County rebut that the state biosolids law 

Regulations required compliance with "local. government zoning and applicable 
ordinances." Despite this, the Virginia Supreme Court held that a local ordinance 
banning land application was invalid because it was inconsistent with the state biosolids 
law, which "expressly authorized the land application of biosolids conditioned upon the 
issuance of a permit." Blanton, 261 Va. at 874. 
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was enacted in 1992 against a backdrop of local control over land 

application, affirmatively moving regulatory authority over biosolids 

management from local governments to the state. Appellant's Brief (App. 

Br.) at 6-9. 

C. The Biosolids Statute Does Not Require Deference to Local 
Authority Either on Its Own Terms or Because It References 
the Federal Regulations 

The County argues, mistakenly, that the Clean Water Act and its 

regulations somehow authorize local governments to ban the land 

application of biosolids, even where this obviously conflicts with state 

law, in violation of the state constitution. No court has adopted this 

position, and the references to federal regulations in the biosolids law 

provide no support for this interpretation. 

There are two provisions in the biosolids law referencing federal 

regulations. The first announces the Legislature's intent to provide the 

authority and direction that will allow Ecology to seek delegation to 

administer the federal sludge program. RCW 70.95J.007. The second 

directs Ecology to adopt rules for a biosolids management program that 

will, at a minimum, conform to federal technical standards at 40 C.F.R. 

§ 503 for the use and management of sewage sludge. RCW 70.951.020(1). 

Both the Clean Water Act, 33 U.S.C. § 1345(e), and its rules at 40 

C.F.R. § 503 contain a savings clause allowing more stringent or extensive 
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state or local regulations. From this, the County concludes that the State is 

required to do the same. Resp'ts Br. at 18-27. The argument fails. 

Merely because the Clean Water Act and its regulations do not preempt 

local bans on land application does not mean that it expressly authorizes 

them despite state constitutional limitations to the contrary.7 

The County cites Welch v. Board of Supervisors of Rappahannock 

County, Va., 888 F. Supp. 753 (W.D. Va. 1995), US. v. Cooper, 173 F.3d 

1192, 1201 (9th Cir. 1999), and County Sanitation District 2 of Los 

Angeles County v. County of Kern, 127 Cal. App. 4th 1544, 1610,27 Cal. 

Rptr. 3d 28, 76 (2005), in support of its argument. Resp'ts Br. at 23, 24, 

25. Each of these cases held that both the Clean Water Act and 40 C.F.R. 

§ 503 expressly decline to preempt state and local governments from 

adopting more stringent sludge management standards. This, of course, is 

not what is at issue·here. Federal law and regulations relating to sludge 

management establish minimum standards and leave it to the states to 

adopt their own policies and programs, so long as the minimum standards 

are met. 

7 At least one court has encountered the argument and called it bizarre: "[The 
County of] Kern argues bizarrely that if the [state law] were construed to prohibit local 
bans on land application, it would somehow 'conflict' with the federal Clean Water Act." 
City of L.A. v. Cnty. of Kern, 509 F. Supp. 2d 865, 894 (2007), dismissed in part, vacated 
in part and remanded on prudential standing grounds, 581 F.3d 841 (2009) (absence of a 
restriction is not an express grant of authority). 
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None of these three cases has any bearing on the issue of whether 

Wahkiakum County's ban conflicts with state law. In Welch, a federal 

district court held that a county ordinance banning the land application of 

sewage sludge did not violate the Commerce Clause of the U.S. 

Constitution and was not preempted by the federal Clean Water Act. 

Welch, 888 F. Supp. at 756. The case does not apply here because 

Ecology does not argue that Wahkiakum County's ordinance violates the 

federal Commerce Clause or that the federal Clean Water Act preempts 

the County's ordinance. 

In U.S. v. Cooper, a federal appeals court held that neither the 

federal Clean Water Act nor EPA sludge management regulations 

preempted the requirements of a city NPDES permit. Cooper, 173 F.3d at 

120 1. Again, Ecology does not argue that either the Clean Water Act or 

EPA sludge management regulations preempt the County's ordinance. 

And, in County Sanitation District 2 of Los Angeles County v. County of 

Kern, the California Court of Appeal held that Kern County's ordinance 

restricting the land application of biosolids did not violate the federal 

Commerce Clause. Cnty. Sanitation Dist., 127 Cal. App. 4th at 1610.8 

8 Earlier this year, the California Court of Appeal affirmed a preliminary 
injunction against a local biosolids ban because it was likely preempted by the California 
Integrated Waste Management Act's mandate that localities recycle biosolids and other 
solid waste "to the maximum extent feasible." City of L.A. v. Kern Cnty., 214 Cal. App. 
4th 394,416, 154 Cal. Rptr. 3d 122, 138 (2013),petitionfor review granted on other 
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Here, the state Legislature has established a biosolids management 

· program that meets the federal minimum requirements, and has further 

declared its policy that the program shall, to the maximum extent possible, 

reuse municipal sewage sludge as a beneficial commodity. The County's 

ordinance, because it frustrates state law, is invalid. 

D. Costs of Converting Facilities From Class B Production to 
Class A Production Are Highly Relevant 

The statewide economic and infrastructure ramifications of a ruling 

allowing local governments to undermine the state biosolids program are 

both significant and highly relevant. The County's argument to the 

contrary ignores the Legislature's purpose to alleviate economic burdens 

on local governments and ratepayers. Resp'ts Br. at 27-34. 

Undisputed facts show that the County's ordinance effectively 

eliminates the possibility of applying biosolids to land within its borders, 

leaving no room for the state to permit and regulate it. App. Br. at 29-30. 

Biosolids generated in Wahkiakum County consist entirely of Class B 

biosolids and septage. CP 27, 317-18. At least 88 percent of biosolids 

managed in the state are Class B or septage. CP 148. Almost all 

wastewater treatment facilities and infrastructure across the state are 

designed to produce Class B, but not Class A, biosolids. Id. Class A 

grounds, 302 P.3d 572 (Ca. 20 13). The recycling directive for biosolids in the California 
Waste Management Act is remarkably similar to the Washington biosolids law's 
requirement that the biosolids be beneficially used "to the maximum extent possible." 
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biosolids cannot be produced on a large scale without a massive rebuilding 

of facilities and infrastructure and none at all are produced in Wahkiakum 

County. CP 150-60. Numerous facilities in the state have considered and 

evaluated converting to Class A biosolids production and almost all have 

found the economic and practical obstacles prohibitive. CP 150. 

The County argues that information about the expense of 

converting a public wastewater treatment facility from Class B production 

to Class A production cannot be used to support the argument that its 

ordinance is a de facto ban, citing Johnson, 96 Wn.2d at 263, in support. 

Resp'ts Br. at 29, 33. Yet Johnson does not support the County's position. 

In that case the Department of Social and Health Services had tried to 

collect overdue child support from Mr. Johnson. Mr. Johnson complained 

that the provision of this service to his ex-wife, at state cost, was a gift of 

public funds for private purpose, and that the statute authorizing it was 

unconstitutional. The Court found that the collection program did further 

public purposes, preventing ten percent of participants from going on 

welfare. The Court held: "Although a more cost effective program may 

be conceivable, that does not render RCW 74.20.040 unconstitutional." 

Johnson, 96 Wn.2d at 263. Johnson has no relevance to the present case. 

Ecology argues that Wahkiakum County's ordinance is unconstitutional 

because it conflicts with state law, not because it fails to use public funds 
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in a cost-effective way or because there are more cost effective ways to 

ban biosolids. 

The Legislature created the biosolids program because it found that 

"[s]ludge management is often a financial burden to municipalities and to 

ratepayers," and that "[p]roperly managed municipal sewage sludge is a 

valuable commodity and can be beneficially used in agriculture, 

silviculture, and in landscapes as a soil conditioner." RCW 70.951.005. 

Moreover, the Legislature authorized Ecology to prohibit the disposal of 

sewage sludge in landfills, but allowed for case-by-case exemptions when 

land application is economically infeasible. RCW 70.95.255. Far from 

finding financial burdens irrelevant, the Legislature actually created the 

biosolids program and its exemptions in large part to alleviate the financial 

burdens that sludge management was placing on local governments and 

ratepayers. By prohibiting land application of Class B biosolids 

throughout Wahkiakum County, the ordinance essentially creates or 

exacerbates the very financial burdens the Legislature sought to alleviate. 

The ordinance frustrates the legislative purpose to alleviate those burdens. 

E. Ecology's Cited Cases Support Finding the Ordinance 
Unconstitutional 

Ritchie, Diamond Parking, and Biggers establish that a local 

ordinance conflicts with a statute when it thwarts the state's policy or the 

20 



Legislature's purpose. App. Br. at 17. The County attempts to distinguish 

Diamond Parking and Biggers, but its attempts fail. Resp'ts Br. at 43-45. 

The County asserts that in Diamond Parking, "[t]here was no 

conflict to resolve because ... the ordinance that was passed was beyond 

the purview of the police power." Resp'ts Br. at 45. The County is 

mistaken. Diamond Parking addressed the legality of a city ordinance 

prohibiting transfer of licenses without the permission of the licensing 

agency. Diamond Parking, 78 Wn.2d at 779. The Court concluded that 

the ordinance conflicted irreconcilably with a statute providing that all 

rights, privileges, and franchises are transferred to the surviving 

corporation upon a corporate merger. !d. at 781. Beginning with the 

principle that a city's article XI, section 11 police power ceases when the 

state enacts a general law on the subject, unless there is room for 

concurrent jurisdiction, the Court held that, "the conflict here is 

irreconcilable" because "the legislative purpose is necessarily thwarted." 

!d. 

The County asserts that Biggers was not decided on grounds that 

the County had violated article XI, section 11 of the state constitution. 

Resp'ts Br. at 43-44. Again, the County is mistaken. Biggers addressed 

the legality of a rolling moratorium on dock construction imposed by the 

City of Bainbridge Island. In this split 4-1-4 decision, the four-justice lead 
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opinion concluded that the local moratorium was invalid because the City 

lacked statutory and constitutional authority to impose it and because it 

thwarted state law, in violation of article XI, section 11 of the state 

constitution. Biggers, 162 Wn.2d at 685-702. Thus, according to the lead 

opinion, the moratorium thwarted state law because it effectively 

prohibited that which state law allowed-namely, applications for dock 

construction. Id. at 698. 

A four-justice dissent concluded that local governments do have 

constitutional police authority to adopt moratoria and that the City's 

moratorium was reasonable and not in conflict with state law. Id. at 712. 

The concurrence contributing to the plurality decision agreed with the 

dissent that the local governments have constitutional police power to 

adopt moratoria, but disagreed with the dissent regarding the validity of 

the City's moratorium, concluding that it was invalid because it was 

unreasonable, in violation of article XI, section 11 of the state constitution. 

Id at 705-06. Because the concurring justice explicitly agreed with the 

reasoning of the dissent and disagreed with the reasoning of the lead 

opinion, the holding is simply that the moratorium violated article XI, 

section 11.9 

9 See W.R. Grace & Co.-Conn. v. Dep't of Revenue, 137 Wn.2d 580, 593, 973 
P.2d 1011 (1999) ("[w]here there is no majority agreement as to the rationale for a 
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Finally, Ritchie addressed the legality of a county ordinance that 

failed to exempt agricultural activities from permit requirements, in 

coriflict with the state Shoreline Management Act which did exempt 

agricultural activities. The court held that, "[t]he two laws conflict 

because they reflect opposing policies," and because "[t]he ordinance 

thwarts the state's policy." Ritchie, 23 Wn. App. at 574. 

These cases establish that a local ordinance conflicts with state 

law, in violation of article XI, section 11 of the state constitution, when it 

thwarts the state's policy or the legislative purpose. 

F. The County Attempts to Exercise a Power That Could Not Be 
Conferred on All Counties in the State Without Destroying the 
Biosolids Program 

If this Court were to hold that the County is empowered to 

effectively ban the land application of biosolids, it would empower all 

counties to do the same. This would be inconsistent with the mandate of 

the state biosolids law. App. Br. at 30-31. 

The County argues that this is unpersuasive unless Ecology can 

prove that all counties would actually follow suit. Resp'ts Br. at 35-36. 

But Ecology's argument does not rely on whether any county actually 

follows suit and enacts an ordinance similar to Wahkiakum's, Ecology's 

argument is that, regardless of what other counties may do, a holding in 

decision, the holding of the court is the position taken by those concurring on the 
narrowest grounds"). 
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favor of Wahkiakum here would frustrate the legislative purpose behind 

the state biosolids law by enabling or empowering other counties to follow 

suit. Enabling or empowering other counties to enact a similar ordinance-

whether they actually do so or not-is contrary to the legislative purpose. It 

would put the statutorily mandated state biosolids program at the mercy of 

local legislatures, essentially making the program a voluntary one that 

local governments may choose to follow or not. Such a result is clearly 

not what the Legislature intended by its mandate. 

III. CONCLUSION 

Because the County's ordinance thwarts state policy and the 

purpose of the state biosolids law, it is conflict preempted. The 

February 22, 2013, decision of the Cowlitz County Superior Court 

upholding the ordinance should be reversed. 
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