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. SUMMARY

On December 30, 2010, NL told her mother that “Gary,” a
“helper” on the mid-day bus she rode to kindergarten, had touched her
inappropriately. NL’s mother called 911. A detective interviewed NL on
January 4, 2011. NL identified Gary Shafer from his driver’s license
photo as the “grown-up boy” who, after Halloween and before Thanks-
giving, had put his hand in her panties one time. NL’s mother sued the
Olympia School District (OSD) for negligently supervising Shafer. Plain-
tiff contended OSD should have known Shafer was a child molestation
risk because he frequently “rode along,” unpaid, on NL’s bus when he was
not driving his own route in the morning and afternoon. A jury found
OSD liable and awarded NL and her mother $1,425,000. This Court
should vacate the verdict because of several erroneous evidentiary rulings
but for which plaintiff’s proof failed and should remand for dismissal.

II. ASSIGNMENTS OF ERROR

l. The trial court erred by allowing plaintiff:

(a) to play for the jury Ex. 139, RP 989-90, a videotape show-
ing NL saying “twenty,” in an October 21, 2011, interview with Mark
Whitehill, Ph.D., in response to what Whitehill told the jury was a
question asking her how many times Shafer rode her bus, which statement

Whitehill pronounced “factually correct,” RP 1046
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(b) to let Chris McGoey, a standard of care expert, cite NL’s
“twenty [times]” statement as the basis for his opinion that Shafer “defi-
nitely” rode NL’s bus so frequently that OSD should have recognized
behavior by a man that is a red flag for child molestation.

(c) to elicit testimony that NL told her mother than Shafer rode

her bus “always” and rode it “twice a week.”

(d) to elicit, from Detective Cheryl Stines, testimony relating

statements that NL’s school bus seatmate, VMV, made to Stines, and

(e) to elicit Stines’ lay opinion that VMV’s statements mean
Shafer groomed NL on “multiple” bus rides.

2. The trial court erred in admitting:

(a) Ex. 12, the record of Shafer’s criminal conviction of and
sentence for molesting three girls and possessing child pornography, and

(b) testimony by Stines that Shafer stands convicted of
molesting VMYV and another girl, TMC, in addition to NL, on OSD buses.

3. The trial court erred in admitting McGoey’s opinions
concerning what OSD should have done to prevent NL’s molestation.

4. The trial court erred in denying OSD’s directed verdict
motion, entering judgment on the verdict, and denying OSD’s new-trial

motion.
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I11. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Assignments of Error 1(a) and 4:

In a civil trial arising out the molestation of a kindergarten girl on a
school bus, does a trial court commit per se reversible error when it lets
the plaintiff show the jury a videotape of the child making an unsworn out
of court statement the essence of which is that the main factual proposition
on which plaintiff’s liability theory depends is true, without making any
determination that the child would be competent to testify as a witness?

Assignments of Error 1(a), (1)(b) and 4:

1. During the direct examination of a plaintiff’s expert
witness, may the trial court, without balancing probative value against
prejudicial effect, permit the expert to relate, as the basis for his opinion, a
statement that would be inadmissible hearsay if offered for its truth?

2. [s a limiting instruction that the jury may consider a hear-
say statement only for purposes of assessing the opinion of an expert
witness who professes to have based his opinion on the statement, and not
for the statement’s truth, likely to be effective to protect the nonproponent
of the expert’s opinion from unfair prejudice and/or jury confusion when:
(a) the statement bears directly on the principal issue of fact in dispute for
purposes of liability; and (b) the validity of the expert’s opinion depends

on the hearsay statement being true?
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3. Is it likely that the limiting instructions the trial court gave
when plaintiff’s experts Chris McGoey and Mark Whitehill related a
hearsay statement by NL were effective?

Issue pertaining to Assignments of Error 1(c) and 4:

Is the admission of a hearsay statement by a six year old that the
main factual proposition on which plaintiff’s liability theory depends is
true necessarily reversible error if the jury returned a plaintiff’s verdict
when the proposition is not supported by separate admissible evidence?

Issue pertaining to Assignments of Error 1(d) and 4:

Were VMV’s statements admissible for any purpose?

Issue pertaining to Assignments of Error 1(e) and 4:

3

Was Stines’ opinion that Shafer had groomed NL on “multiple
bus rides admissible for any purpose?

Issue pertaining to Assignments of Error No. 2 and 4:

In the lawsuit against a school district seeking damages for the
molestation of the plaintiff’s daughter on her kindergarten bus, is evidence
that the employee who molested the girl since been convicted of molesting
that girl and two others on district buses, and of possessing child
pornography, probative of whether the district should have known the
employee who molested the girl was a child molestation risk, when there

1s no dispute that the employee molested the plaintiff’s daughter and there

4.
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is no evidence that the district had reason to know of or suspect the other
two molestations before it learned the employee was being investigated for
molesting the plaintift’s daughter?

[ssues pertaining to Assignments of Error No. 3 and 4

1. Did the trial court abuse its discretion in ruling that Chris
McGoey was qualified to opine concerning procedures that school districts
should follow to protect children from being molested on school buses?

2. In deciding whether to permit the proponent of a liability
expert’s opinion to elicit from the expert, on direct examination, testimony
that the expert’s opinion is based on a hearsay statement, does the trial
court abuse its discretion if it fails to consider the fact that the statement
bears directly on the principal issue in dispute for purposes of liability?

Issues pertaining to all Assignments of Error

1. Was the evidentiary ruling, if erroneous, harmless?

2. If the evidence that OSD contends was improperly admitted
had been excluded, would the trial evidence have been sufficient to
support the jury’s liability findings?

3. Were plaintiffs’ liability theory and damages claims both
based on hearsay evidence as to how frequently Shafer rode NL’s bus
before molesting her, such that, if a new trial is the proper remedy for the

trial court’s errors, damages, as well as liability, should be retried?
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IV. STATEMENT OF THE CASE

A. NL, a Kindergartener, Tells Her Mother at the End of December
2010 that “Gary,” a “Helper” on Her Kindergarten School Bus,
Touched Her Inappropriately in November.

NL was born December 10, 2004. RP 1056. On September 1,
2010, at age five years and almost ten months, she started afternoon
kindergarten at Centennial Elementary School in the Olympia School
District (OSD) RP 410-12, 1058-59; Ex. 127. Starting on the second day
of the school year, RP 1060, NL rode the bus to school every day, and was
driven home by her mother, Abbigail Gutierrez, RP 73-74, 1058-59.
Mario Paz was NL’s bus driver. RP 57-58, 1059. Paz had been driving
school buses for OSD for about 16 years. RP 55, 73.

Gutierrez waited for the bus with NL every day until winter break
began on December 18. RP 1090-91; Ex. 127. The first day NL rode the
bus, Gutierrez crossed the street with her and watched her get on the bus.
RP 1090-91. Thereafter, Gutierrez waited while NL crossed the street, got
on the bus, sat behind Paz, and waved to her. RP 58, 83, 92, 125, 1061,
1091. A classmate, VMV, who got on the bus after NL, usually sat with
NL. RP 122-23, 1060-61, 1092-93. OSD’s schedule called for the bus to
pick NL up at 11:53 a.m., make its last pickup at 12:38 p.m., and arrive at

Centennial Elementary at 12:40 p.m., Ex. 221; RP 94, 125-26, but the trip
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could take as few as 20 minutes, depending on how many children were
picked up, RP 94.

On December 30, 2010, a Friday, NL told her mother “Gary,” a
helper on her bus, had touched her inappropriately. RP 1064. The cir-
cumstances were not disclosed ;lO the jury, but NL told her mother during a
discussion that followed a family member’s molestation of NL’s older
sister. CP 21 (42); 5/2012 RP at 32-34. Gutierrez called 911. RP 1064-
65. The next day, the Sheriff’s office called, obtained more information,
and told Gutierrez the rmatter was being referred to a detective. RP 1065.

B. Gary Shafer Is Identified as the Molester and Is Arrested.

Detective Cheryl Stines called Gutierrez and arranged to interview
NL on January 4, 2011. RP 191, 1065. According to Stines, N told her
she had been touched by a “grown-up boy named Gary” who was a
“helper” on the bus. RP 194. To try to identify “Gary,” Stines called
OSD’s transportation department director, Fred Stanley. RP 195. Stines
told Stanley she was investigating an accusation of inappropriate touching
by a helper named Gary on a kindergarten bus route for Centennial
Elementary. RP 196, 495. When Stines told him NL said “Gary” wore
glasses, Stanley had a copy of Shafer’s driver’s license photo faxed to
Stines. RP 196, 495-96. NL identified the picture as that of the “Gary”

who had ridden on the bus. RP 195. Stines so advised Stanley. RP 495.
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Stanley put Shafer on leave. RP 499-501. Shafer resigned on January 19,
RP 573, 605, and was arrested on January 28, 2011. RP 265.

NL completed the 2010-11 year at Centennial Elementary. RP
1082. Gutierrez took NL to a counselor when NL began seeming upset
about a month to six weeks after disclosing her molestation. RP 1068-69,
1071, 1075. NL saw Maile Bay weekly in mid-2011. RP 1075. After
three or four months, Bay told Gutierrez that NL did not need more coun-
seling, and it was discontinued in August 2011, RP 1077, 1086-87.

NL attended first grade in a different school district, and did well.
RP 1089. NL’s counseling with Ms. Bay was resumed for two or three
months in early 2012. RP 1077. NL was riding a bus to and from second
grade at the time of trial in the fall of 2012. RP 1093.

C. NL’s Mother Sues OSD, Claiming It Supervised Gary Shafer
Negligently.

In April 2012, on behalf of NL and herself, Gutierrez filed this
lawsuit against OSD, but not against Shafer or any other individuals. CP
10-16. Gutierrez claimed that OSD breached a duty to protect NL from
foreseeable sexual assault. £.g., CP 413, 425 (Trial Brief). As explained
below, the central liability issue at trial was whether OSD transportation
department officials should have known Gary Shafer presented a child

molestation risk before he molested NL in November 2010.
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D. How OSD’s Transportation Department Operated Was Not
Disputed.

The OSD transportation department served three high schools, four
middle schools, and nine elementary schools. RP 1268-69. OSD em-
ployed 46 regular and 15 substitute bus drivers and had about 50 buses.
RP 1269. Regular school bus drivers, those with the most seniority, were
assigned to drive the same route every day. RP 1269, 1271." Most regular
routes had morning and afternoon segments. Starting at about 7 a.m., the
driver would pick up high school and/or middle school students, take them
to school, then make an elementary school pickup run, and then clock out
at about 9:30. RP 1269-71. At about 2 p.m., the driver would take high
school and/or middle school students home, then make an elementary
school take-home run. RP 1271-72. The two segments provided a total of
about four and a half to five hours of paid work a day. RP 1170.

Some regular drivers had “mid-day” routes. RP 1269. Most mid-
day routes transported kindergarteners to or from their half-day classes.
RP 1273. There also was a mid-day “skills route™ that drove high school
students to the New Market Vocational Center in Tumwater and back, RP
547, 583, 1272, and some mid-day routes that shuttled special education
students between schools, RP 1273. Substitute bus drivers were on call to

drive if a regular driver was absent. RP 1270-71.

' OSD school bus drivers worked under a union contract. RP 501, 1271.
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Bus routes could change from year to year and during a year. RP
69-20, 1232, 1239. On kindergarten routes, all the children changed every
year, so the bus stops changed. RP 73, 619. Bus routes were updated
almost weekly. RP 108. Drivers carried a route sheet, listing all the left
and right-hand turns, where to stop, who to drop off or pick up at each
stop, the time at which the bus should reach each stop, and whether a child
was a “crosser” (of the street). RP 113, 116-118, 628; Ex. 221. Exhibit
221 is a route sheet for the bus route NL rode to school in the fall of 2010.

In the fall of 2010, Shafer was the regular driver on OSD’s
Washington Middle School bus route. RP 75.2

Between morning and afternoon runs, regular bus drivers could go
home, and some did. RP 1273. Alternatively, they could remain at OSD’s
“bus barn” near South Puget Sound Community College, RP 82, and “bid”
on, and perhaps drive, a mid-day route that needed a driver, which meant
at least two hours of extra pay, RP 527-29, 533-34, 538-39, 583, 1129,
1170. Ten to a dozen OSD drivers, including Shafer, bid to drive mid-day
routes often or even daily. RP 585, 621, 1170, 1274. Drivers who were
not driving a mid-day route could “ride along,” unpaid, to learn a route or

help the driver. RP 108, 1153-54, 1170, 1233, 1274-75. It usually takes

2 OSD hired Shafer in August 2005 after he was interviewed and passed a criminal
history background check. RP 520, 527, 576, 1149-50, 1157, 1196-98. Plaintiff neither
offered evidence that Shafer’s record had warranted rejection of his employment
application nor sought a jury instruction on a “negligent hiring” claim. See CP 1087.
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two ride-alongs, but sometimes more, to learn to drive a route. RP 109-
10, 628, 1231-32.

E. OSD Encouraged Bus Route “Ride Alongs”.

To “ride along” on a route, a driver needed Fred Stanley’s permis-
sion. RP 591, 1155, 1234, 1279. Stanley encouraged and readily granted
ride-along requests. RP 502-03, 533, 562, 572, 589-91. Riding along was
not unusual in Washington school districts, and Stanley considered it
consistent with a team atmosphere. RP 589-92, 1235, 1277-79. OSD kept
no record of driver ride-alongs, RP 546, 553, 1183, 1304,° but Stanley
knew in the fall of 2010 that Shater had ridden along on at least half a
dozen different mid-day routes. RP 570. Other OSD bus drivers would
have had similar histories. RP 584. Shafer got Stanley’s permission to
ride along on Paz’s bus three times over a period of months during the fall
of 2010. RP 1295. Until Stines called him, Stanley had never received a
complaint about a bus route on which Shafer had ridden along. RP 592.

F. OSD Sought Pretrial Evidentiary Rulings with Mixed Results.

OSD moved in limine to preclude reference to statements and ER
404(b) “other bad acts” by Shafer.* OSD also moved to bar “questions

suggesting that Shafer had been riding on Mario Paz’s bus for months

> OSD did keep records of the routes driven. A tally of the routes Shafer drove is Ex. 43.
Y CP 58 (4), 62 (124), 63 (126), 64-66 (429), 67-68 (935-36), 69 (§40), 70-71 (444-46);
9/5/2012 RP 71-76, 82-83.

-11-
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without some evidence to establish the truth of that claim.” CP 69-70
(§41). OSD also moved to exclude the opinions of plaintiff’s purported
school safety experts, Chris McGoey and Judith Billings, as incompetent,
not based on specialized knowledge or industry rules or standards, and as
gratuitous parrotings of plaintiff’s negligence theory. CP 1250-59.
Opposing those motions, plaintiff’s counsel characterized the case
as being about “the district’s knowledge or what they should have known
about Gary Shafer and Shafer’s prosecution and Shafer’s ambitions,”
9/5/2012 RP 33, because “if you've got a grown man playing around with
kindergarten girls, that is a red flag.” /d. at 85. The court mostly reserved
formal ruling on OSD’s motions concerning Shafer’s statements and other
bad acts, CP 82-84, but told counsel that it would exclude statements that
a psychosexual evaluation (Ex. 4) and presentence report (Ex. 5) attributed
to Shafer, as well as evidence of his conduct, and would allow the jury to
learn only of Shatfer’s convictions and sentence. 9/10/2012 RP 11-15; Ex.
12. The court also told counsel that McGoey and Billings could not refer

to statements attributed to or by Shafer. 9/10/2012 RP 31-37.
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G. The Main Issue at Trial Was How Frequently Shafer “Rode
Along” on NL’s Bus Before He Molested Her.

1. Mario Paz and other OSD bus drivers testified that they saw
nothing suspicious in Shafer’s behavior.

Plaintiff’s counsel called Paz as his first trial witness because Paz’s
deposition testimony was problematic for OSD as trial evidence.” Paz had
testified in his deposition that OSD had a rule that adults are not to sit with
children on buses, and that he had violated those rules by allowing Shafer
to sit with NL and VMYV in the seat behind him on the third occasion when
Shafer rode along on his Centennial Elementary mid-day route in the fall
of 2010. RP 60-62, 65-68, 76, 78-79, 85-86. Paz had been mistaken, as
he testified at trial. RP 103-04, 122, 124, 151. OSD has had no such rules
or policies and no other Washington district ever has, either.® Plaintiff's
school safety expert, Chris McGoey, admittedly was not aware of any
school district that has had such rules or policies. RP 714-15, 723-26.

In addition to Mario Paz, seven OSD bus drivers testified about

ride-alongs and Shafer. All denied having seen anything unusual in

> English is Paz’s second language, RP 100, and he has more difficulty understanding
questions than answering them. The trial court belatedly perceived that, and suggested
the lawyers summarize his testimony and ask him “Is this what you mean?” RP 114,

® RP 576-78 and 609-10 (OSD transportation director Stanley), 1161-64 (department
training coordinator Barbara Greer): RP 860-65 (retired OSD superintendent William
Lahmann); RP 1101-02 (Hansen Elementary School principal Emie Rascon); RP 1456-63
(Janet Barry, Ph.D., former superintendent in the Issaquah and Central Kitsap districts);
RP 1575-89 (Vancouver district transportation coordinator Daniel Payne); RP 293
(retired OSD bus driver Dale Thompson); RP 385-86 (OSD bus driver Thomas Engle);
RP 1247 (OSD bus driver Jim Wall); RP 1121-22 (OSD bus driver John Bakewell); RP
1317-21 (OSD bus driver Mai Skillman).
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Shafer’s ride-along frequency or behavior. RP 240-94, 315-33 (Dale
Thompson)7; RP 334-59 (Thomas Reeves); RP 362-92 (Thomas Engle);
RP 1105-15 (Kelly Cooper); RP 1115-30 (John Bakewell); RP 1240-63
(Jim Wall); RP 1311-30 (Mai Skillman).

Paz insisted Shafer had ridden along on his bus no more than three
times in the fall of 2010, RP 89-93, 107. Paz testified that Shafer had
ridden along on his route the first time to learn the route, that no children
were on the bus that time, RP 93, and that it takes two or three rides to
learn the route, RP 109-10. The second time, Paz testified, Shafer sat by
himself in the right front seat. RP 93, 107. For the first two ride-alongs,
Shafer had a route sheet. RP 119. On the third ride-along, Shafer sat in
the seat behind Paz, RP 94, which is the seat NL sat in, RP 58-59. Shafer
was sitting in that seat when NL and then VMV got on the bus. RP 111.
In his rearview mirror Paz could see no lower than Shafer’s head. RP 77;
see Ex. 65. Paz did not hear Shafer interacting with the girls. RP 798

2. A videotape of what NL told Detective Stines on January 4,
2011 was shown to the jury without objection by OSD.

NL was not called to testify at trial in person or by deposition.

" Thompson, who retired in 2013 after driving an OSD bus for 18 years, RP 240, drove
the Hansen Elementary School mid-day kindergarten route, on which Shafer rode seven
to ten times a year. RP 241, 256, 264. The route was the largest in the district, RP 259,
and as many as 15 to 30 drivers — not just Shafer — would ride along to help him. RP
264, 291-92, 316, 322, 326, 328. Shafer loved being around children, but, Thompson
testified, “we all did,” and this “was the most fun of all the jobs I’ve had.”

% The bus was an 82 passenger bus, RP 72, with high-backed seats. RP 77, 1163.
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An excerpt from a videotape of Detective Stines interviewing NL
on January 4, 2011, was shown to the jury. RP 198-204; Ex. 97A. In the
tape, NL says “a grown-up boy,” not the driver, “went in my panties,” RP
198-99, on the ride to school, RP 200. NL says she was “sitting on Gary’s
lap,” in the front of the bus, and Gary “went in my pants and underwear”
with his hand, RP 201, and touched “my private,” and “kept tickling me,”
RP 202. Asked by Stines “how many times did this happen?”, NL
answers “one,” RP 202, and says it was after Halloween and before
Thanksgiving, RP 204. Asked by Stines “has Gary been on your bus
every day?”, NL answers “some days,” and “some days there’s a different
guy. Some days there’s no one.” RP 204. NL says no one besides Gary
has done anything like that to her. RP 204.

Stines agreed in her trial testimony that the video tape shows pretty
much the sum and substance of what NL reported to her. RP 233.

Stines also gave testimony, related below, about her investigation.

Stines did not testify as an expert.
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3. Over OSD’s relevance objections, the court admitted other
evidence about Stines’ investigation of, and Shafer’s
conviction for, sex crimes against other girls.

a. The jury was informed of Shafer’s conviction and
sentence for sex crimes not involving NL.

Over OSD’s objections that the evidence was not relevant, was
unfairly prejudicial, and was not admissible under ER 404(b),’ the jury
was informed that, in May 2011, Det. Stines began investigating charges
that Shafer had molested a girl on a different OSD kindergarten bus, RP
225-26, 228, and that he was convicted in June 2011 of molesting NL and
two other kindergarten girls on OSD buses and of possessing child
pornography10 and is serving 14 years to life. Ex. 12, RP 229-30.

b. The court admitted testimony by Stines relating
statements made to her by VMV, and Stines’

opinion as to what conclusion she drew from them
about Shafer’s interactions with NL.

Over hearsay objection by OSD, RP 205-16, the court permitted
Stines to relate statements VMV had made to her concerning what had
happened on Paz’s bus, ruling that it “goes to the circumstantial evidence
related to the relationship that apparently he [Shafer] cultivated with these
two girls.” RP 213. Stines (who had testified that her videotape of NL

shows pretty much the sum and substance of what NL reported to her, RP

° CP 58 (4), CP 62 (124), CP 64-65 (§29), CP 67 (35), 9/10/2012 RP 15.
' On his home computer. See CP 63 (§26), 9/05/2012 RP 120 and unadmitted Ex. 4,
bottom of page 2.
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233) testified that she learned from VMV that Shafer tickled NL and VMV
and told knock-knock jokes. RP 216-17. Stines testified that she con-
sidered that to be grooming. RP 217. Prompted, Stines testified said she
learned from VMV that Shafer had scratched the girls’ backs and that
VMYV considered him her friend, RP 218-19.

After the court sustained objections by OSD’s counsel to questions
asking Stines whether it had been “the type of evidence of a relationship
that you would expect to see based on a 20-25 or even a 45-minutes bus
ride,” RP 221, and whether there had been one bus ride in which Shafer
“accomplished all of the grooming and molestation that you learned [of]
during your investigation,” RP 221-22, Stines testified that her report (not
in evidence) was describing “more than one” back scratch and lap sitting
on “more than one” ride and “multiple” days of telling knock-knock jokes.
RP 222. Stines acknowledged, however, that VMV never said that what
she remembered involved more than one bus ride. RP 233-36.

4. The court refused plaintiff’s renewed request to be permitted

to have witnesses relate statements by Shafer to prove that

Shafer rode NL’s kindergarten bus many more than three
times in the fall of 2010.

After Det. Stines was excused, plaintiff’s counsel renewed his
request to permit his expert(s) to refer to statements attributed to Shafer,

RP 296-99, to prove various propositions, including that Shafer molested
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many children, RP 297, and rode Paz’s bus many times in the fall of 2010,

RP 298. Noting that plaintiff’s counsel had neither deposed Shafer nor

listed him as a trial witness, RP 296, 301, 308, 311, the trial court re-

balanced the probativeness of “other bad acts evidence” against ER 403

considerations and adhered to its prior rulings, RP 303-07, 314, and stated

that “[ER] 703 is not the gate” that allows in evidence that the court had
decided should be excluded, RP 307.

5.  The court permitted plaintiff’s safety expert to testify and cite

a hearsay statement by NL as the basis for his opinion that

Shafer had “definitely” ridden along on NL’s bus many more

than three times, such that policies OSD should have had

would have alerted a vigilant school district to the child-
molestation risk Shafer presented.

Plaintiff’s counsel called Chris McGoey, a security systems con-
sultant, and two psychologists, Jon Conte, Ph.D., and Mark Whitehill,
Ph.D., in that order, as expert witnesses. OSD objected before and during
trial to the court admitting any of the opinions plaintiff had disclosed for
McGoey (as well as another expert, Judith Billings, whom plaintiff’s
counsel ultimately chose not to call), about what OSD should have done
but failed to do to protect NL from Shafer. CP 1250-59; RP 633-41. OSD
pointed out that McGoey had no school or transportation industry exper-
tise, and that his opinions were not based on real-world standards or

practices and simply parroted plaintiff’s negligent supervision arguments.
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CP 1250-59; RP 638-41. The court ruled without explanation that it found
McGoey qualified and that he could opine about how OSD should have
trained its bus drivers, and that OSD should have restricted where on a bus
an adult male nondriver may sit. RP 645-46.

In direct examination, McGoey was asked if he had reviewed
Mario Paz’s testimony; McGoey answered yes.

Q. Okay. You understand his testimony was that he

remembers only three times that Gary Shafer rode
along, right? On this midday kindergarten route for

Centennial.
A. Yes.
Q. What evidence have you reviewed is contrary to that?

[OSD COUNSEL]: Objection, Your Honor. That’s
improper.

Q. This is —

THE COURT: Rephrase.

Q. Is there evidence in the record that shows Gary
Shafer actually rode up to twenty times with Mario

Paz?

[OSD COUNSEL]: Objection, Your Honor. We
may need to approach on this one.

RP 667. The jury was excused. OSD counsel objected that plaintiff was

seeking to “backdoor” information the court had excluded. RP 667. The
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court expressed uncertainty as to “what information . . . we’re talking
about.” RP 667. Plaintiff’s counsel responded:

We’re talking about [NL]’s interview by her psychologist
where he asked her — Dr. Whitehill’s assistant asked how
many times did Gary Shafer ride on the bus and she said
twenty. That is not what’s been excluded. Only Gary
Shafer’s admissions has [sic] been excluded. . . What Mr.
McGoey has reviewed is Whitehill’s report, and it says she
indicated twenty times. That evidence is admissible. It is
routinely relied on by experts in their review, and it is
admissible.

RP 667-68. OSD counsel responded:
Your Honor, it’s hearsay to start with[, and 1]t’s not the
kind of evidence that is traditionally relied upon by experts.
It’s just an attempt for this witness to recite hearsay to this
jury. And . .. we saw [NL]’s testimony [i.e., Ex. 97A,
Detective Stines’ January 4, 2011 interview]. She testified

[sic] about the times that she recalled, and she said one
event. . . It’s rank hearsay, Your Honor.

RP 668-69. Plaintiff’s counsel replied with the bald assertion that “it’s ER
703 evidence that’s routinely relied on by experts.” RP 669."" The court
ruled that it would “allow limited [inquiry],” RP 669, and instructed
counsel to ask McGoey “if this will help explain his opinion and the basis.
He’ll respond by saying yes, and then let’s just go into it.” RP 670."

The court read the jury a limiting instruction that “evidence . . .

regarding an interview that he [McGoey] reviewed. . . is not offered for

'" Counsel made no distinction between psychologists examining and treating patients
and psychologists making evaluations in order to give testimony as experts at trial, and
the court’s ruling did not reflect acknowledgment of any such distinction.

' It is unclear what opinion of McGoey’s the court was referring to.
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the truth of the matter asserted but is offered to explain this witness’s testi-

mony to you.” RP 671-72. Questioning of McGoey resumed:

Q.

A

Okay. And did you get a chance to look at in this case
testimony by Mario Paz?

Yes.

Okay. You got a chance to look at other evidence about the
number of ride-alongs that Gary Shafer did with Paz, right?

Yes.

Okay. And so I was asking you what evidence did you see
that would — would provide a differing estimation of the
number of ride-alongs that Shafer did with Paz?

[NL] said that Gary Shafer rode 20 times on the bus.

We had a chance to look at the video of the interview
Detective Stines did with [NL], and in that one she said he
rode sometimes and he didn’t ride other times. Where was
the information you saw about the twenty times?

It was in the report through the psychologist.

Okay. All right. And did you draw conclusions at all after
weighing the evidence about what the likely amount of
time was that Gary Shafer rode along with Mario Paz?

Yes.

Tell us about that.

Well, definitely more than three times, two or three times,
multiple times. [ have to accept the evidence 1 see on its

face, twenty times or — but, you know, definitely more than
three times.

RP 672-73. McGoey went on to opine that:
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-- OSD had trusted its drivers and criminal background checks too

much, which is “not enough” to protect children from being

molested, because “the jails and prisons are full of those that . . .

turned out to be criminals,” RP 674-76;

-- an employer must “establish policies and procedures that set a

normal routine that all the supervisors can observe,” so that

deviation, “like riding on a bus twenty times,” will be obvious,
suspicious, reported, and investigated, RP 676-79; and

-- “a reasonable policy and procedure” is to require men to have

permission to ride along on school buses, have a designated seat

they must sit in, and allow men to sit with children only where they
can be seen but not to play with or touch children, and not to let
children sit with men who have already ridden along on their bus

twice, RP 680-81.

McGoey told the jury that 97-98% of child molesters are men (but
not that a significant, or any, percentage of men are child molesters), RP
688-89, and opined that schools should have policies requiring the re-
porting of suspicions or concerns about men who are around young
children “so it can be looked into,” and caught “at its infancy when it’s
just a thought in someone’s head because sometimes criminals will test a
policy or procedure,” and “they’ll sometimes find drivers or workers that

are lax in reporting and they’ll choose them [because tlhey know they

won’t report it.” RP 690-91."° McGoey did not testify, and plaintiff’s

" Janet Barry, Ph.D., a former Issaquah and Central Kitsap schools superintendent was
among OSD’s expert witnesses. RP 1429-1511. Barry testified that one can train
employees to spot inappropriate behavior, but not child molesters, RP 1437-38, and that
OSD had met the standard of care with respect to bus driver supervision. RP 1439.
Barry explained that it would create a “toxic” environment for a school district to treat
employees as potential child molesters when there is no evidence they are. RP 1461-63.
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counsel did not argue, that the three ride-alongs by Shafer on NL’s bus
that OSD acknowledged were numerous enough to put OSD on notice of
“red flag” interest on Shafer’s part in young girls.

6. The court allowed plaintiff to show the jury a videotape of NL
saying on October 21, 2011, that Shafer rode her bus 20 times.

Jon Conte, Ph.D., a psychologist, testified that even though NL is
asymptomatic, she is more at risk of having mental, physical, and social
problems in the future than is someone who does not experience sexual
abuse as a child. RP 916-941. During Conte’s testimony, plaintiff’s
counsel attempted for the third time to persuade the court to let Conte
testify to statements attributed to Shafer, RP 948-54, arguing that they
related “to liability issues about how many times he [Shafer] rode the bus”
and “impeached” testimony by Paz and other “district people saying it was
only three times.” RP 950. The court adhered to its earlier rulings that the
jury would learn of Shafer’s convictions and sentence, but not about
statements attributed to Shafer or that he made. RP 952.

Thereafter, plaintiff’s counsel sought to prove that Shafer had rode
NL’s bus much more frequently than three times via the statement (to
which McGoey had referred over OSD’s objections, RP 672-73) that NL
had made in an interview videotaped by plaintiff’s expert Mark Whitehill,

Ph.D. Whitehill, a psychologist, followed Conte on the witness stand.

1
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Plaintiffs counsel had retained Whitehill to evaluate NL. Whitehill had
videotaped a female colleague interviewing NL for 30 minutes on October
21,2011. RP 978, 984-85.

Before Whitehill took the stand, OSD counsel advised the court
that OSD continued to object to NL’s hearsay interview statement being
admitted in evidence at all, but also specifically objected to the videotape
of NL making the statement being shown:

Your Honor, there’s a matter we should take up now.
Counsel wants to show a clip from an interview deposition
[sic'*] of [NL] on an issue that 1 object to in terms of
showing the clip. It goes to the issue of her response to one
of the office persons at Dr. Whitehill’s office about how
many times Gary was on the bus. . . [T]he court has ruled
that the expert can say that’s — you know, “Based on
information I have that that’s what I was told,” and [ think
that’s the proper way to have this evidence, if it comes in at
all, because I still object to it, that it come in. I don’t think
it’s appropriate to show a clip from the videotape interview
at this point, and I object to that.

RP 973-74. Plaintiff’s counsel argued that Whitehill should be permitted
to show and testify about NL’s statement “[p]particularly in light of the
court’s exclusion of Gary Shafer’s admission about how many times he
rode the bus. ..” RP 974.

The court ruled that plaintiff’s counsel could show the jury

Whitehill’s videotape clip because “it’s [NL] talking, and it’s Dr. White-

“ NL’s statement had not been made in a deposition with lawyers and a court reporter
present, and she was not under oath or subject to cross examination.

24
3932893.4



head [sic], a psychologist, for his purposes, and it’s very limited [time-
wise] you say,” and “because it was referenced by” Conte [sic, McGoey].”
RP 975. The reco