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l. ASSIGNMENTS OF ERROR
The trial court erred when it found that a factual basis existed
in the record to support Jerry Lynn Davis’ guilty plea to
attempted second degree burglary.
The trial court erred as a matter of law when it found that Jerry
Lynn Davis is not eligible to be sentenced under the Drug
Offender Sentencing Alternative.
The trial court erred when it failed to exercise its discretion
and consider whether Jerry Lynn Davis should be sentenced
under the Drug Offender Sentencing Alternative.
. ISsSUES PERTAINING TO THE ASSIGNMENTS OF ERROR
Did the trial court err when it found that a factual basis existed
in the record to support Jerry Lynn Davis’ guilty plea to
attempted second degree burglary, where the property Davis
allegedly entered was not a building or fenced area?
(Assignment of Error 1)
Where an offender with a conviction for a violent crime within
the last 10 years is not eligible to be sentenced under the Drug
Offender Sentencing Alternative, but where Jerry Lynn Davis’
violent offenses are over 23 years old, did the trial court err as

a matter of law when it found that Davis is not eligible to be



sentenced under that statute? (Assignment of Error 2)

3. Did the trial court fail to properly exercise its discretion at
sentencing where it refused to consider Jerry Lynn Davis’
request to be sentenced under the Drug Offender Sentencing
Alternative after incorrectly finding that Davis is not eligible to
be sentenced under that statute? (Assignment of Error 3)

. STATEMENT OF THE CASE

The State charged Jerry Lynn Davis in cause number 12-1-
03559-0 with one count of second degree burglary (RCW 9A.52.030)
and one count of felony harassment (RCW 9A.46.020). (CP 1-2)
The State charged Davis in cause number 13-1-00377-7 with one
count of first degree trafficking in stolen property (RCW 9A.82.050)
and one count of theft of a motor vehicle (RCW 9A.56.020, .065).
(CP 81-82)

Trial was continued several times with Davis’ agreement. (CP
9,42,43,45-47, 107-11) However, Davis objected when his attorney
requested a continuance on March 11, 2013. (03/11/13 RP 6-7)'
Davis told the court that two defense witnesses would be moving out

of state on or about April 1, 2013, and that their testimony was critical

" The transcripts will be referred to by the date of the proceeding contained therein.



in order for him to receive a fair trial. (03/11/13 RP 6-7) The trial
court found that a continuance may not be in Davis’ best interest, and
denied the request. (03/11/13 RP 7)

At the next hearing on March 20, 2013, the prosecutor and
defense counsel informed the court that they were not ready for trial
and again requested a continuance. (03/20/13 RP 4) Davis again
objected, concerned that his withesses would be unavailable after
April 1. (03/20/13 RP 5) Defense counsel expressed his belief that
Davis’ assertion was untrue, and reiterated that counsel was not
prepared for trial. (03/20/13 RP 5, 6-7) The trial court granted the
continuance, over Davis’ strenuous objection. (03/20/13 RP 7-8; CP
26, 89)

Davis subsequently filed a pro se motion to dismiss for speedy
trial violations. (CP 31-33, 98-100) That motion was not ruled upon.
Davis filed a number of other pro se motions and letters with the court
throughout the proceedings, attempting to address deficiencies in his
representation or requesting reconsideration of sentencing terms.
(CP 27, 28-30, 36, 37-40, 85-88, 90, 91-92, 93-95, 96, 101, 102-05,
106, 145-64, 169-93) Those motions were either ignored or denied.
(CP 165-67, 188-89)

The trial court appointed new counsel for Davis at a hearing



held on March 27, 2013. (03/27/13 RP 4) The State and Davis
subsequently reached plea agreements on both cases, whereby
Davis would plead guilty to amended informations charging one
count of attempted second degree burglary (cause number 12-1-
03559-0) and one count of taking a motor vehicle without permission
(cause number 13-1-00377-7). (CP 48, 49, 57, 112, 113, 121)

As part of the plea, the State agreed to recommend standard
range sentences in both cause numbers, and to request concurrent
sentences. (CP 53, 117) Davis indicated, both in his written plea
statements and during the in-court colloquy, that he understood a
guilty plea meant a waiver of several important rights, including his
right to a speedy trial and his right to appeal a time-for-trial violation,
and the right to call witnesses to testify on his behalf. (CP 51, 115;
08/05/13 RP 13, 15, 19) Davis also initialed where the forms
indicated that the judge might sentence him under the Drug Offender
Sentencing Alternative (DOSA) if he is eligible. (CP 55-56, 119-20)

The trial court found that Davis' guilty pleas were entered
freely and voluntarily, and found a factual basis for both counts.
(08/05/13 RP 20-21) The court accepted his guilty pleas to both
charges. (08/05/13 RP 21)

At sentencing, the State recommended standard range



sentences. (08/22/13 RP 3-4) Davis’ attorney indicated that Davis
would likely benefit from drug treatment, and that he is responsible
for caring for his disabled sister so a shorter term of incarceration
would be desirable. (08/22/13 RP 7) Counsel also asked the court
to waive any discretionary fines or financial obligations. (08/22/13
RP 7) Davis personally asked the court to consider a DOSA
sentence. (08/22/13 RP 16)

The State informed the court that Davis was not eligible for
DOSA, so the trial court declined to consider it. (08/22/13 RP 8, 16)
The court imposed concurrent standard range sentences, for a total
of 40 months of confinement. (08/22/13 RP 19; CP 69, 133) The
court also found that Davis would likely be able to find work once he
was released from confinement, and imposed both mandatory and
non-mandatory legal financial obligations. (08/22/13 RP 16, 18-19;
CP 67, 131) This appeal timely follows. (CP 76, 140)

IV.  ARGUMENT & AUTHORITIES
A. THE TRIAL COURT ERRED WHEN IT FOUND A FACTUAL BASIS FOR
DAvVIS’ ALFORD PLEA TO ATTEMPTED SECOND DEGREE BURGLARY
BECAUSE THAT FACTS DO NOT ESTABLISH THAT DAVIS ENTERED OR

ATTEMPTED TO ENTER A BUILDING OR FENCED AREA.

In North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L.

Ed. 2d 162 (1970), the Supreme Court held that a defendant may



enter a plea of guilty, waiving his constitutional right to a trial, even
though the defendant does not admit to having committed the
charged crime. This is known as an Alford plea. The Washington

Supreme Court adopted this rationale in State v. Newton, 87 Wn.2d

363, 552 P.2d 682 (1976). When a defendant makes an

Alford/Newton plea, the trial court must exercise extreme care to

ensure that the plea satisfies constitutional requirements. See
Newton, 87 Wn.2d at 373.

Due process requires that a guilty plea be knowing, intelligent
and voluntary. In re Hews, 108 Wn.2d 579, 590, 741 P.2d 983

(1987); Henderson v. Morgan, 426 U.S. 637, 644-45, 96 S. Ct. 2253,

2257-58, 49 L. Ed. 2d 108 (1976). This requirement is incorporated
into Washington'’s criminal rules:

The court shall not accept a plea of guilty, without first

determining that it is made voluntarily, competently and

with an understanding of the nature of the charge and

the consequences of the plea. The court shall not enter

a judgment upon a plea of guilty unless it is satisfied

that there is a factual basis for the plea.
CrR 4.2(d) (emphasis added). “[F]ailure to comply fully with CrR 4.2
requires that the defendant’s guilty plea be set aside and his case

remanded so that he may plead anew.” Wood v. Morris, 87 Wn.2d

501, 511, 554 P.2d 1032 (1976).



The factual basis requirement obligates the judge, before
accepting the guilty plea, to determine that the defendant’s conduct

“constitutes the charged offenses.” In re Crabtree, 141 Wn.2d 577,

585, 9 P.3d 814 (2000). A factual basis exists if the evidence is
sufficient for a jury to conclude that the defendant is guilty. Newton,
87 Wn.2d at 370. “The court may consider any reliable source of
information to determine whether sufficient evidence exists to
support a plea, as long as it is made part of the record at the time of

the plea.” State v. Arnold, 81 Wn. App. 379, 914 P.2d 762 (1996)

(citing State v. Osborne, 102 Wn.2d 87, 95, 684 P.2d 683 (1984).

In this case, Davis entered an Alford plea to the amended
information charging attempted second degree burglary, and agreed
that the court would review the declaration of probable cause
submitted with the original information. (CP 48, 58) In that
document, the State alleged that Davis and two other individuals
entered P. Duval’s property and began removing items from a U-Haul
parked on the property. (CP 3) The Declaration states that the
property “is fenced where it can be fenced, and there is a steep
natural barrier that cannot be fenced. The U-Haul was parked within

the fenced area. The gate to the fence is locked and there was a no



trespassing sign posted right where the defendant’s vehicle was
parked.” (CP 4)

From these facts, the trial court was required to find a factual
basis to establish the elements of attempted second degree burglary.
See CrR 4.2(d); Newton, 87 Wn.2d at 370. “A person is guilty of
burglary in the second degree if, with intent to commit a crime against
a person or property therein, he or she enters or remains unlawfully
in a building other than a vehicle or a dwelling.” RCW 9A.52.030(1).
“[lln addition to its ordinary meaning,” the term “building” includes
“any dwelling, fenced area, vehicle, railway car, cargo container, or
any other structure used for lodging of persons or for carrying on
business therein[.]” RCW 9A.04.110(5). “A person is guilty of an
attempt to commit a crime if, with intent to commit a specific crime,
he or she does any act which is a substantial step toward the
commission of that crime[.]” RCW 9A.28.020(1).

In this case, the facts contained in the Declaration do not
establish that Davis entered or attempted to enter a “building”

because Duval’s property was not a “fenced area.” In State v. Engel,

the defendant challenged his burglary conviction, arguing that there
was insufficient evidence that he unlawfully entered or unlawfully

remained in a building or fenced area, because only one third of the



property was fenced and the remainder was only “encased by . . .
‘banks, high banks, [and] sloping banks.” 166 Wn.2d 572, 575, 210
P.3d 1007 (2009).

On appeal, our Supreme Court rejected the State’s argument
that “the common understanding of fenced area includes an area
partially enclosed by a fence, where topography and other barriers
combine with the fence to close off the area to the public[.]” 166
Wn.2d at 578, 580. The Court reversed Engel’s conviction, finding
that the term “fenced area” as used in the burglary statute “is limited
to the curtilage of a building or structure that itself qualifies as an
object of burglary [and t]he curtilage is an area that is completely
enclosed either by fencing alone or [by] a combination of fencing and
other structures. 166 Wn.2d at 580.

Similarly, Duval’s partially fenced property is not “completely
enclosed” because the “steep natural barrier” surrounding part of
Duval’'s property is not “fencing” or “other structure.” It is therefore
not a “fenced area.” The trial court clearly erred when it found a
factual basis for Davis’ plea to attempted second degree burglary.

In his plea form, Davis states:

| do not admit guilt but have reviewed the evidence with

my attorney and believe that there is a substantial
likelihood | would be convicted if this proceeded to trial.



. | acknowledge that there is a factual basis for the

charge(s) in the Original Information that is set forth in

the Declaration for Determination of Probable Cause.
(CP 58) There is no indication in the record that Davis understood
that the facts alleged in the Declaration would not support a
conviction for either the original burglary charge or the amended
charge of attempted burglary. In fact, by asserting that the
Declaration contained sufficient facts, the record actually shows that
Davis was unaware that the alleged facts would not support a
burglary conviction.

A guilty plea cannot be truly voluntary “unless the defendant

possesses an understanding of the law in relation to the facts.” In

re Keene, 95 Wn.2d 203, 209, 622 P.2d 360 (1981) (quoting

McCarthy v. United States, 394 U.S. 459, 466, 89 S.Ct. 1166, 22

L.Ed.2d 418 (1969)). Accordingly, Davis’ guilty plea was not truly
knowing, intelligent and voluntary. His conviction must be reversed
and he must be allowed to withdraw his guilty plea.
B. DAVIS IS ELIGIBLE TO BE SENTENCED UNDER THE DOSA
STATUTE AND THE COURT SHOULD HAVE EXERCISED ITS
DISCRETION AND DETERMINED WHETHER A DOSA
SENTENCE WOULD BE APPROPRIATE.

The special Drug Offender Sentencing Alternative allows a

trial court to sentence an offender to a comprehensive substance

10



abuse assessment and treatment in lieu of or in addition to
incarceration. RCW 9.94A.660.2 If the sentencing judge determines
that the offender is eligible for a DOSA, this provision authorizes the
judge to “waive imposition of a sentence within the standard
sentence range and impose a sentence consisting of either a prison-
based alternative . . . or a residential chemical dependency
treatment-based alternative under [.]” RCW 9.94A.660(3).

No defendant is entitled to a DOSA sentence, but every
defendant is entitled to ask the sentencing court for meaningful

consideration of a DOSA request. State v. Grayson, 154 Wn.2d 333,

342, 111 P.3d 1183 (2005). If a defendant satisfies the DOSA
eligibility requirements, the sentencing court must make a
discretionary determination about whether it should grant a DOSA to

the defendant. RCW 9.94A.660(3); State v. Conners, 90 Wn. App.

48, 53, 950 P.2d 519 (1998).
As a general rule, the trial judge’s decision whether or not to
grant a DOSA is not reviewable. RCW 9.94A.585(1); Grayson, 154

Wn.2d at 338; State v. Bramme, 115 Wn. App. 844, 850, 64 P.3d 60

(2003). However, an offender may always challenge the procedure

2 The full text of RCW 9.94A.660 is contained in the Appendix.
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by which a sentence was imposed. State v. Herzog, 112 Wn.2d 419,

423,771 P.2d 739 (1989) (quoting State v. Ammons, 105 Wn.2d 175,

183, 713 P.2d 719, 718 P.2d 796 (1986)). An offender still has the
right to “challenge the underlying legal conclusions and
determinations by which a court comes to apply a particular

sentencing provision.” State v. Williams, 149 Wn.2d 143, 147, 65

P.3d 1214 (2003) (citing State v. Mail, 121 Wn.2d 707, 712, 854 P.2d

1042 (1993)); see also State v. Smith, 118 Wn. App. 288, 292, 75

P.3d 986 (2003). “[I]t is well established that appellate review is still
available for the correction of legal errors or abuses of discretion in

the determination of what sentence applies.” Williams, 149 Wn.2d

at 147 (citing State v. Ford, 137 Wn.2d 472, 479, 973 P.2d 452

(1999); Herzog, 112 Wn.2d at 423; State v. Channon, 105 Wn. App.

869, 876, 20 P.3d 476 (2001)).

At the sentencing hearing in this case, Davis’ counsel told the
court that Davis has substance abuse problems and that he believed
Davis would benefit from the DOSA program. (08/22/13 RP 7) Davis
personally asked the court to consider imposing a sentence under
the DOSA statute. (08/22/13 RP 16)

The State informed the judge that Davis is not eligible for

DOSA because he has prior convictions for violent offenses (assault

12



and kidnapping). (08/22/13 RP 8) Based on the State’s
representations, the trial court found that Davis was not eligible for a
DOSA and rejected Davis’ DOSA request. (08/22/13 RP 16)

However, the State misrepresented the eligibility requirement
contained in the DOSA statute. An offender is excluded from DOSA
eligibility if the offender has been convicted of a violent offense, but
only if the violent offense occurred “within ten years before conviction
of the current offense.” RCW 9.94A.660(1)(c).

In 1990, Davis was convicted of four violent offenses,
including assault and kidnapping. (CP 61, 125) He has no other
violent offenses since that time, over 23 years ago. (CP 61, 125)
The State was therefore incorrect when it asserted that Davis was
not eligible for a DOSA. The trial court erred when it relied on the
State’s representation and when it refused to consider Davis’ request
fora DOSA.

V. CONCLUSION

The facts presented to the trial court at the plea hearing do
not contain evidence to establish the essential elements of attempted
burglary, and Davis’ conviction on that charge should be vacated.
Furthermore, the trial court made a legal error when determining the

sentence it could and could not impose in this case, and failed to

13



properly exercise its discretion under the sentencing statutes. Davis’
sentence should be reversed and his case remanded for
resentencing and consideration of whether he should receive a
sentence under the DOSA statute.

DATED: March 26, 2014

STEPHANIE C. CUNNINGHAM
WSB #26436
Attorney for Jerry L. Davis

CERTIFICATE OF MAILING
| certify that on 03/26/2014, | caused to be placed in the mails
of the United States, first class postage pre-paid, a copy of
this document addressed to: Jerry L. Davis, DOC# 368483,
Cedar Creek Corrections Center, PO Box 37, Littlerock, WA
98556-0037.

Steplianiod coghrnn

STEPHANIE C. CUNNINGHAM, WSBA #26436
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APPENDIX

RCW 9.94A.660, DRUG OFFENDER SENTENCING ALTERNATIVE



9944, 650, Drug offender sentencing aternative—Prison-based or. ., WA 5T 9.944 650

West's Revised Code of Washington Anmotated
Title 5. Crimes and Punishments (Refs & Annps)

Chapter 5.044. Sentencing Reform Act of 1931 {Fefs & Annes)
Sentencing Alternatives

West's RCWA 5,048,660
.344.000, Drug affender sentencing alternative--Prisan-based ar residential alernative
Effective: Aopust 1, 20049

Cumentness

{1] An cifender is eligible for the special dup cifender cenfencine aliematve if:

{24 The cifender is cemvicted of 8 B=lony thet is not 8 violent ofence or sex offense and the vislation does not imralve 8 sentemce
erthanpment umder FCW 9 048 533(3) or {4);

{t] The ofender is comiicted of 3 felomy that is nof & Elany diving while under the influence of intorcating liquor or any
drup under BCW 46,61, 50208 or felomy physical conirel of a vehicle while under e influence of imterd-ating liquor or any
dz mder BET 4661 50410

{c} The cffender hac no cument or prior comcictons for a sem ofense at any time or viclent ofense within ten years before
comviction of the oorent cifence, in thic state. ancsther stafe. or the United Srates;

{d] Fer a viglabiom of the Tniferm Coniralled Subctances A of under chapter 60,50 FCW or a criminal solicitation g cemmit
such 3 violatien umder chapter &4 28 FCW, the offenss invehed coly 5 small qoantify of the partoulsr centrolled subs e
ac determined by the judee uprn considerasticn of such factors as te weieht, purity, packazine. cale price, and avest valos of
the controlled sobsmnce;

{24 The cifender hacs nof teen found by the United States atoomey general to be sukiect o 2 depertation detaimer or order and
e o become sukiect foa deponabon arder turing the pericd of e cenfence;

{E The end of the stndard cenfence ranme for the corent offense ic preater then one vear; and

{z] The affendet has net received 8 drue ofender senfencing aliermaince mor: than once in the prior ten years before the current
ciffense.

{21 A maion for a special dup effender cenendne aliemabive may be made by the coot, the ofender, or the state.

{3] If the semtencine court detenmines that the offender ic elizible for an alternatiie cenfence under thic section and fhar the
altermative cenfence i IpHCpriake, te court shall waive mpositon of a sentence within the standard sentence range and inmpase
8 senience consistine of either a prison-baced alfemarve md=rF.CR 9 044 667 or a residential chemica] dependency treaiment-

o



9.948.880. Drup offender sentencing alternative—Prison-tbased or..., Wh 5T 9.944 550

baced altemative umder BCE 9544 G4 The residential chemiral dependemecy reatmens-taced alternative is ooy mailable if
the midpoint of the standsrd Tanee is towventy -feur monghe or 1ess.

{4] Ta assict the court in making i deiermination, the count may order the depaniment to complete either or beth 3 sk
Accpsorment Tepet and a chemical dependemwcy sireening regit as provided in BCW 9048 500,

{3)(a] If thee court is censidering immprasing 3 santenre umder the residential chemical dependency trestment-based aernative, the
Ot may order an examination of the affendet by the departrent. The examinstion chall, gt 3 miniomm . sddress e follenine
isEmes:

{i) Whether the offender suifers from drue addiction;

{ii) Whether the addicton is such that there is 3 probability tat criminal behnior will oo in the fuhre;

{iii} Whether effecin-e treatment o the offender's sddiction ic available em 2 provider that has been licenced or certified by
the divicicn of alcebel and substance abuse of e depariment of social and health senices; and

(0] Whether the offender sand the commomity will benefir from the nse of the altermative.

{b] The pxaminaticn TEpCrt Must Contin:

{i1 A propoced monitoring plan, incloding sy requirement s regarding Iving conditions, lifstyle reqoiremenic, and monibering
by farmily members and others; and

{ii) Fecommended orime-related prohibition:s and affirmative conditions.

{] When 3 court Impeses a sentenre of conummity custedy under this section:

{2} The comrt may impose conditions ac previded in RCW 9648 705 and may impese ¢her affimmative conditens as the court
considers appropriate. In addition, an affender may e reqoired to pay thitty dellar per mont while on commmity castedy
ta offs=t the cost of monitering, fer alcohol or centrelled sobstances.

{b] The departmeemt may impcse conditions and sanrtione & awthorized in BRCW 9 048 T4 and D.C44 757

{71(a) The court may bring any cifender sentenced mder this section back inte court at &y time on its oW inibadve ke evahake
the affender's proeTess in trestment oF o determine if sy viglatons of e condidens of the senfence have ooommed.

{b] 1f the ofender ic bronghi back to court, the count may medify the conditions of the comommify custedy or Inpose sancbicns
umeder () of this sobsechion

ko



8344, 860, Drug offender sentencing ahernative—Prison-based or..., Y8 5T 9.94A4.550

{ch The ccurt may order the offender to sence 3 ierm of tetal confinement nithin the standard range of the cifender’s cumrent
oifense #t any Ome thoing the pericd of comommity custedy if the cifender violates the conditions or requiremenis of the
sertence or if the effender ic fhiling to make satisfoory progress n reatment.

{d] An cifender ordered o seme & frm of total confinement under (c] of this subserion shall recene cedit for amy time
previously served under fhis section

{&] In serving 8 tenm of «omrmmity costedy impoced upen faiture to complete, or admini ctrative enmination foom, the cpecal
drug offender cenfenong altermative program, e ofender shall receive ne oedit for ime served in comommity custedy prior
to termination of the offender's partic pation I the proeram.

{f] An pfendsr sentemw ed umder this secbon shall e subject to all moles relating to earmed release Hme with respect o any
pericd semved in tal confinerment.

{10] Ceis of examinations and preparing ireament plans mder 8 special gz ofender sentenring alternative may be paid, at
the eption of the coumty, fom fimde prosided o the oomuby Brem the crimina] fustice treatment account umder ECWET 7099 A 550

Credils
[2009 ¢ 380 § 3, aff. Ang. 1. 2006 (2008 c 389 § ? expired Auguct 1, 2006 2008 ¢ 231 § 30, off Aue. 1, 2009; 2006 « 338
§ 307, eff. Tame 7. 2006, 2006 ¢ 73 § 10, off Tuly 1, 2007; 2005 c 460 § 1, eff. Oct. 1, 2005. Prier. 2002 ¢ 200 § 20; 2002 ¢
175 5 10; 2001 ¢ 10 § 4 2000 c 28 § 10.]

Iiotes of Decisions (431

West's RCWA DO4A 660, TA 5T 9 040 &0
Corrent with a1 2015 Legislabon

Eud i Zerziztm L= Toimnlever Jorhmmenapnl UL Fremomgnn T
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