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I. 
THE WHATCOM COUNTY COUNCIL DID NOT HAVE

UNFETTERED DISCRETION TO DISREGARD ITS MRL

CRITERIA AND DENY CNW'S QUALIFIED APPLICATION - ITS

LEGISLATIVE DISCRETION IS BOUNDED BY THE GROWTH

MANAGEMENT ACT. 

In the famous 1939 MOM Wizard of Oz screenplay by Noel

Langley, Florence Ryerson and Edgar Allan Woolf, the stage was set for

Dorothy's quest to find her way home to Kansas. She began by requesting

help from the appropriate authority - the great and powerful Wizard of

Oz. The Wizard assured Dorothy her request would be granted, so long as

she met the necessary conditions. The Wizard directed: 

But first you must prove yourself worthy by

performing a very small task. Bring me the

broomstick ofthe Wicked Witch ofthe West. 

Bring me the broomstick and I'll grant you your

requests. Now go! 

00 she did. Though no small feat, Dorothy obtained the broom. 

Upon delivering the broom, Dorothy said to the Wizard: 

Please, sir. We've done what you told us. We've

brought you the broomstick of the Wicked Witch of

the West. We melted her. 

Yes, sir. So we'd like you to keep your promise to

us, ifyou please sir. 
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To this the Wizard responded: 

Not so fast! Not so fast! I'll have to give this matter

a little more thought! Go away and come back

tomorrow! 

CNW'SI experience with the Whatcom County Council is not

unlike Dorothy's with the Wizard of Oz. CNW followed the

Comprehensive Plan adopted by Whatcom County's Council and there is

no debate that CNW met all stated MRL designation criteria. The

County's planning staffmeticulously evaluated the application against the

Plan criteria, Plan goals and policies and the general amendment criteria

and found the lands qualified for MRL designation. CAR 224-237.) The

Planning Commission concurred that the criteria were met. CAR 276-79.) 

As noted by Councilmember Bill Knutzen at the February 14, 2012

Council Meeting: " The business owner has followed all the rules and

gone through the entire process." CAR 289.) 

But when CNW presented itself to the Council for action

consistent with its Plan, it, like Dorothy, learned that the Plan and its

stated criteria are irrelevant to the Council. CNW had followed the steps

outlined by the Plan and met all of the MRL criteria. However, after

completing the County's process, CNW is now advised that the Council

could nonetheless disregard these same Plan provisions and criteria. 

I CNW collectively refers to petitioners Concrete Nor'West and 4M2K, LLC. 
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According to the County and the Board, the Plan imposes no

responsibilities on the Council. The County thus asserts: " The petitioner's

remedy is to file another proposal at the next annual docketing cycle or

mandatory review or it is through the political or election process." ( RP

56; see also AR 1000.) The County argues that CNW's remedy is to " go

away and come back tomorrow." But the County also states that, ifCNW

comes back tomorrow, designation remains at the unfettered whim of the

Council. According to the County: " Even if a site meets all of the

designation criteria in the CP [ Comprehensive Plan], neither the GMA nor

the County CP place a duty upon the County to re-designate the land to

MRL upon the request ofthe property owner." ( AR 1005.) 

If the County's position is sustained, the Plan's MRL designation

process - which was intended to preserve and enhance mineral resources

as the GMA requires - is reduced to a mere fa9ade and its purpose is

thwarted. Fortunately, the Council does not have unfettered discretion to

disregard its own Plan when denying an MRL designation criteria. The

County and the Board grossly overstate the Council's discretion and

misinterpret and improperly fail to give purpose and meaning to the

mineral resource chapter ofits Plan. 
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The County relies heavily on Raynes v. Leavenworth, 118 Wn.2d

237, 821 P.2d 1204 ( 1992), to support its claim that its legislative act of

denying CNW's qualified MRL application was a uniquely discretionary

act, essentially immune from Board or Court intervention. ( See County

Brief at p. 3.) Raynes, however, did not address a legislative decision

pursuant to the GMA,2 and has no application in this case. 

In Raynes, the Court was asked to determine whether a pre-GMA

zoning decision was a quasi-judicial decision, subject to the appearance of

fairness doctrine, or a legislative decision, and, instead, reviewable only

under the arbitrary and capricious standard. Id. at 250. In that context, 

one where the challenger did not assert that the decision was arbitrary and

capricious, the Raynes Court held that the legislative action was well

within the City's discretion. Id. 

However, when a legislative body makes planning decisions under

the GMA, its discretion is not unbridled. It is bounded by the

requirements of its own comprehensive plan and development regulations, 

and the requirements and goals of the GMA. Diehl v. Mason County, 94

Wn. App. 645, 651, 972 P.2d 543 ( 1999). See also RCW 36.70A.120. 

While the GMA affords deference to a municipality's decision-making, 

2 In Raynes, the Court was asked to determine if a writ or review may be issued for a

1989 legislative decision to approve an amendment to the City's zoning ordinance. 118

Wn.2d at 241-42. The Growth Management Act was adopted a year later, in 1990. 
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legislative actions under the GMA are nonetheless subject to scrutiny. 

Such legislative decisions do not even receive the benefit of the more

deferential arbitrary and capricious review standard afforded in the Raynes

case and to most legislative acts. Swinomish Indian Community v. 

Western Washington Growth Management Hearings Board, 161 Wn.2d

415,435, fn. 8,166 P.3d 1198 (2007). Here: 

the amount [ of deference] is neither unlimited nor

does it approximate a rubber stamp. It requires the

Board to give the [ municipality's] actions a " critical

review" and is a " more intense standard of review" 

than the arbitrary and capricious standard. ( Citations

omitted.) 

Id. Legislative decisions under the GMA are subject to more rigorous

review under the clearly erroneous standard in light of the mandates and

goals ofthe GMA. Id. 

Judicial scrutiny in this case must be applied in light of the GMA

mandate that " each county ... that is required or chooses to plan under

RCW 36.70A.040 shall perform its activities ... in conformity with its

comprehensive plan. RCW 36.70A.120 (emphasis added). There appears

to be no disagreement that the planning activities contemplated in RCW

37.70A.120 include legislative decisions rejecting a comprehensive plan

amendment. The County argues, however, that this provision is only
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violated if the Plan includes a provision that literally and unequivocally

mandates designation of lands that meet the published MRL criteria. 

The plain language of RCW 36.70A.120 does not support the

County's argument. It mandates that local planning activities conform to

the local comprehensive plan, and such a plan is, by its very nature, 

comprised of goals and policies. If RCW 36.70A.120 was intended to

only narrowly require adherence to unequivocally stated directives, the

legislature would have so stated. It did not, but instead directed each

municipality more generally to " perform its activities ... in conformity

with its comprehensive plan." RCW 36.70A.120. The statute should be

given its plain meaning based on the words employed. Buecking v. 

Buecking, 179 Wn.2d 438, 444,316 P.3d 999 ( 2013). 

Moreover, the County's argument, if accepted, effectively renders

both RCW 36.70A.120 and the County's Plan a nullity. Whatcom County

dedicated an entire chapter of its Comprehensive Plan, chapter 8, to

preservation of resource lands, and twelve pages are exclusively dedicated

to goals, policies and designation criteria designed to preserve and

enhance the mineral resource industry. ( See AR 144-156.) The Plan

states that its resource lands policies and goals are " designed to identify

and protect the important natural resource lands found in Whatcom

6 -[ 100086697] 



County as defined by RCW 36.70A." (AR 143.) Specific to the mineral

resource lands section, the Plan states

AR 144.) 

The purpose of this section is to guide Whatcom

County in land use decisions involving lands where

mineral resources are present. 

The County not only failed to be guided by its MRL goals, policies

and criteria (see Meeting Minutes at AR 289-91) it declared to the Growth

Board that the MRL designation criteria are irrelevant to review of the

Council's decision ( RP at 55). A legislative decision made without

consideration of published criteria intended to guide all decisions

regarding mineral resource lands cannot qualify as a planning activity " in

conformity with its comprehensive plan" as required by RCW

36.70A.l20. 

To shield itself from its decision to ignore its own Plan and

criteria, the County again relies exclusively on Stafne v. Snohomish

County, 174 Wn.2d 24, 271 P .3d 868 ( 2012). However, the County fails

to address the distinguishing factors presented in CNW's opening brief. 

Stafne did not address or define the circumstances in which a local

comprehensive plan gives rise to a duty to apply stated plan criteria. In

fact, there was no discussion whatsoever in that case of the merits of that

particular rejected amendment, or whether any specific plan criteria were
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even implicated. Rather, the Stafne Court contemplated that the existence

or scope of a municipality's duty will be the product ofreview of the facts

and issues specific to each case. 174 Wn.2d at 37. No bright line rules

were announced. As important, Stafne did not construe or address RCW

36.70A.l20. Stafne simply stands for the proposition that a challenge to

an amendment rejection must be made to the Growth Management

Hearings Board. The County and the Board misapplied and improperly

extended Stafne and Stafne does not absolve the Council of its failure to

apply its own published MRL designation criteria. 

The County's Comprehensive Plan, including its MRL designation

criteria, did not become a nullity simply because the County denied, rather

than approved the qualified MRL designation application. The County

was required under RCW 36.70A.120 to perform this planning activity in

conformity with the MRL provisions of its Comprehensive Plan. It did

not do so. 

The Council's action denying the qualified MRL application

without regard to its published designation criteria was outside its

discretion and contrary to the GMA's mandate to act in conformity with

its Comprehensive Plan. 
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II. 

THE COUNCIL'S DECISION WAS NOT MADE IN

CONSIDERATION OF PLAN GOALS AND POLICIES, BUT WAS

IN CONTRAVENTION TO ITS WELL-ESTABLISHED

BIFURCATED REVIEW PROCESS. 

When the Council considered CNW's MRL application, the

council members opposing the application did not make a single reference

to any Comprehensive Plan goal or policy, any MRL designation criteria

or any of the general Plan amendment criteria to support their vote. ( See

Meeting Minutes at AR 288-291.) In the argument before the Growth

Board, the County made no attempt to support the Council's decision as

consistent with the Comprehensive Plan goals and policies, either in its

brief (see AR 999-1010) or in oral argument (see RP 54-59). The County

was consistent in its argument to the superior court and did not discuss the

Comprehensive Plan goals and policies in its brief; much less argue that

the goals and policies supported the Council's denial of CNW's

application. ( See CP 139-154.) Instead, the County limited its discussion

of the Plan to the MRL designation criteria - the County did not claim the

criteria were not met (see County Briefat p. 20; RP at p. 88), but asserted

that the designation criteria are irrelevant to this appeal (RP at p. 88). 

Remarkably, on this appeal, for the first time since its 2012

legislative action that its decision, the County attempts to argue, after-the-

fact, that Council's action is supported by Plan's goals and policies. 
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County Brief at pp. 17-18.) The County continues to refrain from any

argument that the MRL designation criteria were not met. ( See County

Briefat p. 20. See also, RP at p. 88.) It acknowledges that its Plan does, 

indeed, set forth MRL designation criteria. ( County Brief at p. 16.) 

However, despite this acknowledgement, the County asserts that the Plan

itself "does not set out any kind of process" that the Council must follow

in considering an MRL designation application. ( County Briefat p. 16.) 

The Council's action was not consistent with the Plan goals and

policies as interpreted by the Growth Board, by the County's own Hearing

Examiner and even the Council itself in the context of the earlier SEPA

appeal for CNW's MRL application. The Plan goals and policies, as

interpreted by the Growth Board, establish a process that deliberately

defers review and resolution of incompatibility issues to the permitting

phase. 

The County's current position - that it has discretion to disregard

this bifurcated review process - is remarkable since, until this appeal, the

County has embraced and acknowledged that bifurcated process. In fact, 

the County has invoked its established bifurcated review process to

successfully bar challenges to other MRL designation decisions. 

The County's two-step phased review process of selecting MRLs

through application of the Plan-established criteria, while deferring
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detailed reVIew to site-specific permitting was first addressed and

acknowledged by the Growth Board in 1998 in Wells v. Whatcom County, 

WWGMHB Case No. 97-2-0030c ( FDO January 16, 1998) 1998 WL

43206? There, the Board reviewed the County's MRL designation of

4,046 acres using the Plan's MRL designation criteria. The designation

was challenged on the basis that the designation allegedly resulted in

prohibited impacts to residential uses. ld. at p. 9 (CP 338). 

The Board rejected the challenge. It noted that, under the County's

Plan, merely designating lands MRL cannot automatically translate to

increased or expanded mining. ld. Though a necessary first step toward

expanded mining, the MRL designation is no more than a first step in an

extensive and rigorous process. Mining could not occur without

subsequent administrative approval based upon strict standards. The

Board found this process of requiring detailed review at the permit phase

effectively balances the interests ofcompeting land uses. Thus, the Board

held. 

T]here is no evidence in the record that the County's

mineral lands designations create prohibited impacts on

residential uses .... CP Policy 8P-4 provides:4

3 The Wells decision is at CP 330-341 and is attached as Appendix A. 

4 Policy 8-P4 remains the same as it was stated in the Plan at the time of this decision. 

Compare AR 878 to AR 855. 
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Allow mmmg within designated MRLs through

zoning and a discretionary and administrative permit

process, requmng: 

1. on-site environmental review, with county as lead

agency, and

2. application of appropriate site specific conditions, 

and

3. notification to neighboring property owners within

1,000 feet to insure opportunity for written input

and/or appeal, and

4. access to de novo review by the Hearing Examiner

ifadministrative approval or denial is appealed. 

The record does not support Petitioners' arguments that

residential uses will be impermissibly impacted by

mineral lands designation. Project-specific review will

provide the opportunity for residents likely to be

affected by a mining proposal to voice their concerns to

the County. ( Emphasis added.) 

Id. at pp. 9-10 (CP 338-39). On reconsideration, the Board clarified the

purpose of the Plan policies and confirmed that compatibility concerns are

adequately addressed in the phased-review process: 

Policy 8P-4 directs County staff to allow mining within

designated MRLs through the permitting process. It

does not require staffto permit in all circumstances. 

We hold that the primary purpose of Policy 8P-4 is to

conserve mineral lands rather than, as WRW concludes, 

that the primary purpose is to resolve land use

compatibility conflict issues. Specific conflicts are

appropriately addressed in a site-by-site permitting and

review process. 

The County's MRL designation answers the " basic" 

compatibility issues. The permit stage review has not

been eliminated. ( Emphasis added.) 
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Wells v. Whatcom County, WWGMHB Case No. 97-2-0030c ( Order Re: 

Mot. To Reconsider February 17, 1998) 1998 WL 312640.5 ( CP 344-45.) 

The County's MRL designation criteria and their proper

application were again addressed by the Board in 2005, this time in the

context of a private landowner application, in Franz v. Whatcom County

Council, WWGMHB Case No. 05-2-0011 ( FDO, September 19, 2005) 

2005 WL 2458412.6 In this challenge, the petitioner raised a multitude of

perceived environmental impacts, including impacts to water. 

With regard to its bifurcated review process, the County cited

Wells and urged the Board to again acknowledge and accept the County's

bifurcated process as an appropriate process through which to conserve

MRLs as required by the GMA and still balance competing interests

through detailed subsequent review at the permitting stage. ! d. at p. 16

CP 312). The Board concluded: 

Whatcom County's explanation of its use of MRL

designation criteria in the review of potential MRLs

and in providing language that can be used to

determine the wisdom of granting or denying an

administrative permit and applying any conditions

thereto is persuasive." Id. at p. 17 (CP 313.) 

5 The Wells reconsideration decision is at CP 343-45. 

6 The Franz Decision is at CP 297-322 and is attached as Appendix Boo
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The Board thus found: 

The MRL designation 12 criteria listed under I. Non-

metallic Mineral Deposits in Chapter 8 - Resource

Lands section of the updated Comprehensive Plan

operate together to provide appropriate evaluation

tools for selection of MRLs and to set the stage for

conditioning, approval, or denial of any permits for

mining operations sought for sand, gravel and rock

deposits in the County. 

Id. at p. 19 ( CP 315). 

Significantly, the County also successfully used its now well-

established bifurcated review process as a means to bar the petitioner's

challenges based on site-specific mining impacts. 

Respondent County noted at the hearing and in its

briefing that a proper venue for making specific

critique and objection, and request for tight

conditions on any request for a mining operations

permit, is at the County when the application is

officially reviewed, not in an ordinance adopting an

amendment to the Comprehensive Plan. Use of all

comprehensive plan goals, policies and criteria comes

into play, including that for critical areas, when

considering the nature of an administrative permit

and any conditions to be placed on it. 

Id. at p. 12, CP 308.) The Board accepted the County's position and

rejected petitioner's MRL designation challenge as prematurely asserted: 

The County's argument is persuasive. Likely

impacts on water and critical areas of any specific

mining operation are dealt with and used as

constraints and condition at the time of evaluating

request for an administrative permit for mining in

Whatcom County; not in comprehensive plan

amendments about natural resources, in a Critical
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Areas Ordinance, nor in designation ofMRLs such as

Ordinances 2005-003 and 2004-024. The full tool kit

of protections in Whatcom County's Comprehensive

Plan, Policies, and development regulations and in

Chapter 20.73 of the Whatcom County Code ( WCC) 

are used to evaluate for approval or denial and

condition any mining permit under consideration by

the County. 

ld. at p. 9 ( CP 305). The County's successful application of its

designation process to bar site-specific challenges contradicts its current

position that the Plan, through the MRL goals, policies and designation

criteria, "does not set out any kind ofprocess." ( County Briefat p. 16.) 

Finally, that the County's Comprehensive Plan establishes a clear

process of designating MRL's was confirmed by the County's Hearing

Examiner and the County Council when they both considered a SEPA

appeal in relation to CNW's application. After reviewing the MRL goals, 

policies and criteria set forth in the mineral resource land section of the

Plan, as well as the Board decisions cited above, the Examiner concluded

that the County adopted a clearly defined MRL designation process: 

A careful reading of the Whatcom County

Comprehensive Plan establishes that the legislative

body envisioned a two-step process prior to granting

of surface mine permits. Pursuant to the Growth

Management Act, Whatcom County is required to

identify mineral resource lands of value and to

provide a regulatory framework which allows surface

mining in appropriate situations. 

The first phase ofdetermining whether or not surface

mining should take place in a given area is the
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application of the Designation Criteria for Mineral

Resource Lands set forth in Chapter 8 of the

Whatcom County Comprehensive Plan, starting at

page 8-29. These criteria direct the Planning

Commission and the Whatcom County Council when

considering proposed additions to the MRL Overlay. 

Concrete Nor'West would have to convince the

decision-makers that the site which they wish to

incorporate into the MRL Overlay meets these

designation criteria. These criteria do not require a

complete investigation of potential significant

impacts of future mining, prior to designating a

property as a Mineral Resource Land. 

On the other hand, Goal 8-P of Chapter 8 of the

Whatcom County Comprehensive Plan, Policy 8-4, 

specifically states that environmental review and the

application of appropriate site specific conditions be

determined through an administrative permit

approval process, pursuant to the Zoning Ordinance, 

requiring notification to property owners within

1,000-feet of the boundary of the site, to ensure

opportunity for written input and/or appeal and

granting access to de novo review by the Hearing

Examiner. 

These Comprehensive Plan Policies are carried out

by the development regulations of WCC 20.73 and

application of the Conditional Use Criteria of WCC

20.84,7 which included a finding that a site specific

proposed mining operation be consistent with the

Goals and Policies of the Whatcom County

Comprehensive Plan. 

7 These standards preclude pennit approval absent a finding that the proposed mining

operation, as appropriately conditioned, will be hannonious in accordance with the

general and specific objectives Whatcom County's Comprehensive Plan and zoning

regulations and will not be hazardous or disturbing to existing or future neighboring uses. 

WCC 20.84.220.) There are also standards to protect critical aquifer recharge areas and

designated well head protection areas and control and minimize noise and dust impacts to

surrounding properties and ensure public safety. ( See WCC 20.73.130 to WCC

20 .73.703 .) 
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AR 271.) The Examiner noted the County's own interpretation and

application ofthe Plan in reaching this conclusion: 

Whatcom County has specifically argued before the

Growth Management Hearings Board that this is the

process chosen and the Hearings Board has upheld

this bifurcated as being appropriate and legal. 

Whatcom County could have chosen a different

process, could have Designation Criteria which

would include a full environmental review ofmining

impacts and could have allowed mining on mineral

resource lands to be an outright permitted use once a

property is designated as a Mineral Resource Land. 

Whatcom County has chosen to take a different path. 

AR 272 ( emphasis added).) ( For convenient reference, a copy of the

Examiner's decision is attached as Appendix C.) 

On further appeal, the Whatcom County Council reviewed all of

the Examiner's findings and conclusions, including those conclusions

quoted above. ( AR 274-75.) The Council thereafter concluded that all the

conclusions of law drawn by the Examiner regarding were proper and

adopted the conclusions as their own. ( AR 275.) 

Contrary to the County's current position, its Comprehensive Plan

establishes a clear MRL designation process founded upon application of

the published MRL designation criteria and deferred in-depth review and

resolution ofcompatibility issues at the permitting phase. The Council did

not make its decision regarding CNW's application in conformity with its

Plan, but wholly ignored its now well-acknowledged process. If the
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Council wishes to choose another process that provides for earlier site-

specific review, it can legislatively amend its Plan. But unless or until it

legislatively amends its MRL designation process, the Council is without

discretion to simply ignore its adopted Comprehensive Plan. Ignoring the

established MRL designation process, as the Council did in this case, 

violates the GMA mandate that the Council conduct its planning activities

in conformity with this adopted Plan. RCW 36.70A.120. 

The Council's denial of CNW's qualified MRL designation

application did not comply with the GMA and Board erred when it

sustained the improper action. 

III. 

WHATCOM COUNTY'S IMPROPER ACTION IS NOT SAVED BY

THE COUNTY'S AFTER-THE-FACT APPLICATION OF THE

PUBLIC INTEREST CRITERION. 

Finally, though the Council made no mention ofthe public interest

criterion at WCC 2.160.080, the County asks the Court to apply this

provision to authorize the Council to otherwise ignore its MRL

designation criteria. Ofcourse, WCC 2.160.080, in the context ofa public

interest determination, mandates that the Council consider the impact its

decision will have on mineral resources lands. WCC 2.160.080(3)( c) 

provides: 
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In determining whether the public interest will be

served, factors including but not limited to the following

shall be considered: 

Anticipated impact upon designated agricultural, 

forest and mineral resource lands. ( Emphasis added.) 

To the extent the Council's decision may be deemed to be based upon the

public interest element of the general amendment criteria, there is nothing

in the record to evidence that the Council gave the requisite consideration

of the impact of denial on mineral resources lands . It focus was

exclusively the neighbors' voiced concerns. 

Notably, between the opposing neighbors and the proposed MRL

designation, are lands already designated MRL. The shaded area of RF

property on the below excerpt of the map at AR 203 depicts the existing

MRL property. The area with cross-hatching depicts the proposed MRL

property. 
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CNWencourages the Court to review each of the County's

citations to the record as to public opposition. Their "concerns " are based

upon speculation and fear rather than substantiated impacts. Moreover, 

even with MRL designation, tllese neighbors \\ 111 be afforded an

opportunity for full review and resolution of compatibility issues at the

permitting phase. If compatibility cannot be addressed, a permit cannot

issue. See AR 272-73 wce 20.84.220. 

In the context of permit decision, the courts will not allow a

hearing examiner to base its decision on community displeasure. 

Alaranatha Alining. Inc. v. Pierce County, 59 Wn. App 795,805,801 P.3d
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985 ( 1990). See also, Department ofCorrections v. Kennewick, 86 Wn. 

App. 521, 533, 937 P.2d 1119 (1997); Anderson v. Pierce County, 86 Wn. 

App. 290, 306, 936 P.2d 432 ( 1997); Sunderland Family Treatment

Services v. Pasco, 127 Wn.2d 782, 797, 903 P.2d 986 ( 1995). Given the

established process of deferred site-specific review, this Court should

likewise not allow the County to, after-the-fact, apply the public interest

criterion as a mechanism to trump and effectively repeal the designation

process adopted in its Plan. 

When Whatcom County was in its early GMA planning and MRL

designation process, this Board issued a rare advisory statement in

Whatcom County Sand & Gravel Assoc. v. Whatcom County, WWGMHB

No. 93-2-0001 ( Final Order and Dismissal, September 6, 1993) 1993 WL

839718. In an Addendum to the Decision, this Board noted that

the political heat generated from the inevitable

conflict between surface mining and residential

development, in conjunction with the frustration of

local officials' perception ofDNR supremacy, caused

both Whatcom County staff and elected officials to

lose focus as to the GMA requirements." 

The Board also noted that, at that time, the Council rejected mineral

resource designations " because of fear that such designation would give

rights' to mining operators ." After making these observations, the Board
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advised that decision-making on such bases IS not consistent with the

GMA. The Board explained: 

Among the goals of the GMA are the reduction of

conversion of undeveloped land into low-density

residential development and the discouragement of

incompatible uses while maintaining and enhancing

natural resource industries. RCW 36.70.020(2)(8). 

RCW 36.70A.060(1) requires regulations that " assure

that the use of lands adjacent to ... mineral resource

lands shall not interfere with the continued use ... of

these designated lands .. for extraction ofminerals. 

Whatcom County needs to focus on these goals and

requirements for adopting of the July 1, 1994

comprehensive plan and development regulations. 

The Whatcom County Council again lost focus of the GMA goals

and requirements, as implemented through its own Comprehensive Plan, 

when it rejected CNW's qualified application. The County did not further

the public interest when it disregarded its established designation process

and rejected an application that meets all ofthe adopted MRL designation

criteria, especially since the subsequent permitting process ensures

adequate protection of the neighboring land owners that opposed this

designation. 

Whatcom County's decision was not in conformity with the

established MRL designation process set forth in its Comprehensive Plan

and obstructs the its own goals and policies and those of the GMA to
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in the Third Compliance Order, the clustering provisions combined with the County's zoning results in urban

densities in rural areas. Elimination of the bonus density provisions helps, but does not save the DRs. The

County did not substantively amend any of the other invalid DR provisions. The County has not shown that its

DRs no longer substantially interfere with the fulfillment of the goals of the GMA. Therefore, the finding of in-

validity on the DRs continues. 

VII. NATURAL RESOURCES

Maintenance and enhancement of natural resource industries are among the goals of the GMA. RCW

36.70A.020(8). To achieve this goal, the Act requires counties and cities to designate: 

a) Agricultural lands that are not already characterized by urban growth and that have long-term signi-

ficance for the commercial production offood or other agricultural products; 

b) Forest lands that are not already characterized by urban growth and that have long-term significance

for the commercial production oftimber; [ and] 

c) Mineral resource lands that are not already characterized by urban growth and that have long-term

significance for the extraction ofminerals. 

RCW 36. 70A.170{ l). In addition, counties and cities must adopt DRs to conserve agricultural, forest, and miner-

al resource lands designated under RCW 36.70A.170. RCW 36. 70A.060(l). 

Agricultural Lands

The County designated approximately 100,000 acres as agricultural lands. This designation consists of 88,000

acres in the Agricultural Zone. The County assumes ten percent of this acreage will be lost to " environmental

constraints" and " necessary urban encroachment," leaving approximately 80,000 acres available for long-term

conservation. Another 28,000 acres available for long-term conservation is included in the Agricultural Protec-

tion Overlay Zone, which applies to certain rural zoned lands. Residential development is permitted in the over-

lay zone, but DRs emphasizing protection of open space for agricultural production restrict how development

can occur. 

Petitioner Wells argues there is between 118,136 and 139,680 acres of agricultural land in Whatcom County. 

Based on this range of acreage, Wells asserts the County is not conserving sufficient land for agriculture. 

However, Wells does not explain how the acreage she identifies correlates to agricultural lands of long-term sig-

nificance within the meaning ofthe GMA. 

9 Petitioner Wells argues that the overlay zone does not conserve agricultural lands in the " long-term," where

CP Policy 8A-1 asserts a " long-term" planning horizon of 250 years. Altering the overlay zone will require

amendment to the County's CP and DRs. Petitioner Wells also argues that the development densities allowed in

the overlay zone far exceed the densities allowed in the Agricultural Zone. " Permitted densities should be signi-

ficantly reduced if the overlay zone is to achieve a long-term conservation outcome similar to Agricultural zon-

ing." Petitioner Well's Brief, at 10 . The County asserted that it did not create the overlay zone to provide identic-

al protection provided by the Agricultural Zone; the two zones act in concert to conserve the County's agricul-

tural lands of long-term significance. 

In order to comply with the provision ofRCW 36.70A.020(8), the County must require those using the overlay

development provisions to reserve the balance of land for long-term agricultural use rather than the current pro-

visions which constitute a holding pattern for future sprawl. It must ensure that resultant development does not

constitute inappropriate growth nor threaten the long-term commercial viability ofremaining farmland, and only
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FINAL DECISION AND ORDER

Page 1

This matter comes before the Board through a Petition for Review filed on March 25, 2005, by Ferndale area

resident Linda Franz. The petition challenges Whatcom County's adoption of Ordinance AB2004-082A amend-

ing Respondent County's Comprehensive Plan and zoning maps, creating a Mineral Resource Lands designation

near Ferndale. Petitioner also challenges adoption ofOrdinance AB2004-400, which amends the County's Com-

prehensive Plan, Chapter 8, Mineral Resource Lands. Both these measures were adopted on January 25, 2005, as

part ofRespondent County's comprehensive plan enactments under terms ofthe Growth Management Act. Addi-

tionally, the Petitioner alleges an absence of due process in the County's Determination ofNon-significance un-

der terms ofthe State Environmental Policy Act (SEPA). 

Petitioner represented herself throughout the adjudication of this case. Karen Frakes, Civil Deputy Prosecutor, 

represented the Whatcom County Executive and Whatcom County Council. Lesa Starkenburg-Kroontje, attor-

ney, represented Intervenor James Carr, owner of a sand and gravel pit that is a significant part of the subject

designated land in this matter. Following the Hearing on the Merits the Board reviewed the oral and written re-

cord, deliberated, and came to a final decision. (See Procedural History). 

SYNOPSIS

In the State of Washington balancing the obligation to conserve a diminishing non-renewable resource against

the concerns of neighboring rural residents impacted by surface mining operations will be a difficult issue until

the resource no longer exists. Whatcom and other counties faced this confounding situation in the 1990s. Ap-

peals of county actions and determinations were carried to both the Western and Eastern Washington Growth

Management Hearings Boards . The directives and values expressed in the Growth Management Act (GMA) re-

garding mineral resource lands and residential-classified rural lands rose again in 2004 and 2005 in this What-

com County conflict over additional mineral resources lands designation activity. Two citations from a

WWGMHB decision in Case 97-2-0030c, Wells v. Whatcom County are both instructive and applicable here: 

The Board finds no flaw with the County's public participation efforts . Petitioner Wells argued that the

County's process did not comply with the GMA because the County did not listen to all the citizens who
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participated. A more accurate characterization is that the County did not agree with positions urged by some

ofthe citizens who participated. The County complied with the Act's public participation requirements. 

Final Decision and Order - January 16, 1998. 

Policy 8P-4 directs County staff to allow mining within designated MRLs through the permitting process. It

does not require staff to permit (mining) in all circumstances. 

2 We hold that the primary purpose ofPolicy 8P-4 is to conserve mineral lands rather than, as WRW con-

cludes, that the primary purpose is to resolve land use compatibility conflict issues. Specific conflicts are

appropriately addressed in a site-by-site permitting and review process. 

Order on Motion for Reconsideration - February 17, 1998. 

Petitioner timely brought a challenge oftwo ordinances regarding mineral resource lands designation adopted by

Whatcom County as amendments to its Comprehensive Plan and Zoning Map: Ordinance 2005-003, Mineral Re-

source Designation for the North Star Property and 2005-024, amendments to the comprehensive plan's resource

policies. For authority in her challenge, Petitioner largely cited provisions of the GMA and the Washington Ad-

ministrative Code (WAC). She additionally included citations to selected goals, policies, and designation criteria

in Chapter 8 - Resource Lands of the County's Comprehensive Plan and addressed what appeared to her to be

shortcomings iIi the use of the State Environmental Policy Act at the local level. While she offered views and

opinions on the substance and the process of the County's consideration and adoption of these ordinances, the

Board determines Petitioner did not complete the process ofcritique and/or advocacy for conditioning any actual

mining operation contemplated by Intervenor Carr near her Ferndale-area rural residential home. To accomplish

that effectively, she must participate in the review and comment during a county administrative permit process

that will likely be requested by the Intervenor. 

The County's mineral resource lands ( MRLs) designation effort, their review and modification of criteria from

the 1997 Comprehensive Plan, and their use ofthe SEPA process to arrive at a Declaration ofNonsignificance at

the designation stage, was exercised within the arena of both state mandates and local options under the GMA

and was not clearly erroneous. Especially given the diversity of needs and views on community preservation, 

economic development, and stewardship ofmineral resource lands the County faces, the two subject ordinances

were properly adopted and are compliant with the GMA. 

BURDEN OF PROOF

For purposes of board review ofthe comprehensive plans and development regulations adopted by local govern-

ments, the GMA establishes three major precepts: a presumption of validity; a " clearly erroneous" standard of

review; and a requirement ofdeference to the decisions of local government. 

Pursuant to RCW 36.70A.320(l), comprehensive plans, development regulations, and amendments to them are

presumed valid upon adoption: 

Except as provided in subsection (5) of this section, comprehensive plans and development regulations, and

amendments thereto, adopted under this chapter are presumed valid upon adoption. 

RCW 36.70A.320(1). 

The statute further provides that the standard of review shall be whether the challenged enactments are clearly

erroneous: 

3 The board shall find compliance unless it determines that the action by the state agency, county, or city is

clearly erroneous in view of the entire record before the board and in light of the goals and requirements of
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this chapter. 

RCW 36.70A .320(3). 

In order to find Whatcom County's action clearly erroneous, the Board must be " left with the finn and definite

conviction that a mistake has been made." Department o/Ecology v. PUDl, 121 Wn.2d 179,201,849 P.2d 646

1993). 

Within the framework of state goals and requirements, the boards must grant deference to local governments in

how they plan for growth and development: 

In recognition ofthe broad range ofdiscretion that may be exercised by counties and cities in how they plan

for growth, consistent with the requirements and goals of this chapter, the legislature intends for the boards

to grant deference to the counties and cities in how they plan for growth, consistent with the requirements

and goals of this chapter. Local comprehensive plans and development regulations require counties and cit-

ies to balance priorities and options for action in full consideration of local circumstances. The legislature

finds that while this chapter requires local planning to take place within a framework ofstate goals and re-

quirements, the ultimate burden and responsibility for planning, harmonizing the planning goals of this

chapter, and implementing a county's or city's future rests with that community. 

RCW 36.70A.320(l) (in part). 

In sum, the burden is on the Petitioner to overcome the presumption of validity and demonstrate that any action

taken by the County is clearly erroneous in light ofthe goals and requirements ofCh. 36.70A RCW (the Growth

Management Act). RCW 36.70A.320(2). Where not clearly erroneous, and thus within the framework of state

goals and requirements, the planning choices of local governments must be granted deference. 

PROCEDURAL HISTORY

On March 25, 2005, Linda Franz, a resident ofa rural neighborhood near Ferndale, filed a Petition for Review of

two Whatcom County ordinances adopted January 25, 2005, and a SEPA detennination that resulted in a Declar-

ation of Nonsignificance ( DNS) in May of 2004. An ordinance updating the mineral resources section of the

Comprehensive Plan, and adding designation criteria, is numbered 2005-024. The other challenged ordinance is

the MRL designation ofthe North Star property and is numbered 2005-003. The numbers on county ordinances

are incorrectly stated in the issues statement in earlier documents. They are corrected in succeeding briefs and in

the final decision and order. 

A prehearing conference was held on April 22, 2005. At that time Petitioner indicated she would restate some of

her issues since the original issues statement contained some items over which the Growth Boards have no juris-

diction. Mr. James F. Carr, owner ofproperty historically mined at North Star Road and the proponent ofOrdin-

ance 2005-003, was admitted by the Presiding Officer as Intervenor in this case. A second prehearing order was

issued on May 18,2005. Voluminous documents were filed at the Board's office and questions about the status

ofsupplements to the record were fielded. A conference telephone call was held June I, 2005, to sort out papers, 

supplements, a proposed motion from Petitioner on invalidity, and options for rulings by the Board . Following

discussions, Petitioner agreed that contents of her motion were actually part of the ordinary advocacy, argu-

ments, and presentation norn1ally made to the Board in a hearing brief and in statements at a hearing on the mer-

its. Petitioner withdrew her motion on June 2, 2005. An Order on Rulings - Addition and Supplements to the In-

dex - was issued by the Presiding Officer on June 6, 2005. 

4 In due course and on schedule, hearing briefs were filed and the Hearing on the Merits occurred in the What-
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com County Courthouse on August 17,2005. All parties and their counsel appeared. Ms. Franz represented her-

self. All three board members attended, one via telephone hook-up . A post-hearing letter and attachments were

received from Whatcom County enclosing materials on the ordinance processes at Whatcom County and prac-

tices on public notice and public participation. These items were mailed to the Board in response to a Board

member's questions and a request for further information . 

ISSUES PRESENTED

1) Does the rezone of the North Star/Carr MRL, as enacted in Ordinance #2005-003, fail to comply with the

Growth Management Act's ( GMA) goals and requirements for rural lands, rural elements, and rural develop-

ment, at: 

RCW 36.70A.011

RCW 36 .70A.030 (14) a, b, c, d, & g & ( 15) 

RCW 36.70A.070 (I) and (5) b, c & c[ii][iv] and [v] 

WAC 365-195-210

WAC 365-195-300 (1) a, rural element

WAC 365-195-330 ( I) & (2) c,[iv] & d, [ iJ

WAC 365-195-500 (1) 

WAC 365-195-800 (1) 

2) Does the subject rezone fail to comply with the GMA's goals and requirements for private property rights, at: 

RCW 36.70A.020 (6) & ( 10) 

RCW 36.70A.060 (I) 

RCW 36.70A.370 (I) & (2) 

WAC 365-195-310 (2) I & m

WAC 365-195-725 (2) 

WAC 365-195-855

WAC 365-190-040 (2) g

3) Does the subject rezone fail to comply with the GMA's goals and requirements for protection of water and

critical areas, at: 

RCW 36.70A.030 (5) 

RCW 36.70A.080 (1) a

WAC 365-195-070 (1) (3) & ( 7) 

WAC 365-195-200 (5) a, b, c, d

WAC 365-195-305 (1) c & ( 2) I

WAC 365-195-410 (1) a, b, c, d & ( 2) a and b

4) Does the subject rezone fail to comply with the GMA's goals and requirements for natural resource lands, at: 

RCW 36.70A.030 (10) (11) and Finding-Intent - 1994 c 307

RCW 36.70A.131 ( 1) & ( 2) 

RCW 36.70A.170 (1) c & d

WAC 365-195-400 (1) & ( 2) a

WAC 365-195-825 (1) a, b, & c-f [ii] and [ iii] and (2) a and b

5) By taking action to adopt the subject rezone has Whatcom County failed to comply with Minimum Guidelines
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to Classify Agriculture, Forest, Mineral Lands and Critical Areas, as outlined in the Washington Administrative

Code, at: 

WAC 365-190-020

WAC 365-190-030 (2), (4) a, b, and c (11) (12) (14) and (15) 

WAC 365-190-040 (1) ( 2) b[i] 

WAC 365-190-070 (1) and (2) a, c, d & d [i] [iii] [iv] [v] [ xi] and [ xi] I

WAC 365-190-080 (1) a, v (2) a & a[i] [ii] [iii] and at (2)c [ i] [iv] and at ( 5) a [ v] & ( 5)b at [ i] [iv] & ( 5)c

vi]{F} 

6) By taking actions to adopt the rezone has Whatcom County failed to comply with the goals and requirements

for public notice and participation; denied citizens due process in the SEPA determination ofNon-significance; 

failed to consider alternatives; and failed to protect citizens' health, welfare, and well-being? Did Whatcom

County seek assistance from state agencies in recent policy and MRL determinations, especially with long-term

planning? See: 

5' RCW 36.70A.035 ( I) a, c, and (2) a

RCW 36.70A.140

WAC 365-195-600 (2) a [ iii] [iv] [ vii] [xi ][xii] and (2) b

WAC 365-195-610

WAC 365-195-730 (2) a, b, c

WAC 365-195-900 (2) 

7) Has Whatcom County effectively violated its own Comprehensive Plan at Chapter 8, Resource Lands and its

plan policy[s] in its Mineral Resource Lands ( MRL) designation criteria? Has Whatcom County essentially vi-

olated its own policies and goals in comprehensive planning: Goal 8J, particularly 8J(1), Goal 8K, particularly at

8K(1) and 3, Goal 8L, particularly at 8L(l), (2), and (4), and Goal 8P, particularly at 8P(1), (4), and (5)? (Does

this constitute internal inconsistency and non-compliance with the GMA7) 

8) Does a portion of the Whatcom County Comprehensive Plan now substantially interfere with ·fulfillment of

the goals and policies of the GMA and should be declared invalid by the WWGMHB? To wit: the North Star/ 

Carr MRL specific amendment to the Whatcom County Comprehensive Plan, expressed in adopted Ordinance

2005-003. And is adopted Ordinance 2005-024, amendments to the Comprehensive Plan, chapter eight (8)- Re-

source Lands, including Mineral Resource Lands - Designation Criteria, EXCEPT for Criteria 8 and 12, interfer-

ing with fulfillment ofthe goals and policies ofthe GMA? 

DISCUSSION of the ISSUES and POSITIONS of the PARTIES

1. Does the rezone of the North Star/Carr MRL, as enacted in Ordinance #2005-003, fail'to comply with

the Growth Management Act's ( GMA) goals and requirements for rural lands, rural elements, and rural

development? 

Petitioner brings into focus language of the Act and of the Procedural Criteria for Adopting Comprehensive

Plans, and its recommendations for meeting requirements, that provide guidance and implementation terms for

rural lands element[s] ofa local comprehensive plan. While she states that mining is allowed in rural areas, it " is

not characteristic of traditional rural lifestyles _is not compatible for the use of land by wildlife, .. .it does not pre-

serve open space._as experienced by residents near the North Star MRL, it does not enhance rural sense ofcom-

munity or quality of life." Petitioner's Hearing Brief, p.15. Petitioner asserts enjoyment ofproperty is curtailed

and that noise, air pollution, and water contamination effects ofmining destroys the quiet rural element. Ibid. 
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pacts to neighboring properties will be imposed. BriefofRespondent, p.II-13. 

7 Determination and Conclusion: The holdings of the Board in prior cases and the arguments of the County

are persuasive. The designation of the North Star MRL on rural lands in Whatcom County, and application of its

associated 1997 MRL criteria conforms with GMA requirements and WAC guidance for allowable uses and for

protecting the character of rural lands. Petitioner has not met its burden of proof pursuant to RCW

36.70A.320(2). 

2. Does the subject rezone fail to comply with the GMA's goals and requirements for private property

rights? 

Viewing impacts to adjacent rural land uses in the Ferndale area R-5 zone where Petitioner resides as a com-

promise and deterioration of private property rights, Petitioner states the North Star MRL adversely affects

private property rights and constitutes an unjust taking, in violation ofa GMA goal: RCW 36 .70A .020[6] and of

RCW 36 .70A .370. Further, she asserts non-monetary losses are experienced by landowners residing adjacent to

the North Star property; degradation of health, welfare, water, and quality of life. Past practices of North Star

mining site operators raised concern for some adjacent property owners about health threats and quality of life

enjoyment. And, citing real estate valuation and sale experiences of her neighbors, Petitioner asserts there is at

least a 20 percent loss in property value of nearby homes, including the home and property owned by Linda

Franz and her husband. Petitioner states in her brief: 

It is discriminatory that neighboring property owners suffer loss of property value because the County cre-

ated an MRL benefiting sole business owners at the expense oftheir neighbors, without compensation, and

in violation of GMA mandates. Mining profits and neighboring property owners suffer loss-monetary and

quality of life. _ Whatcom County, instead of planning for future use and need, designating MRLs and

compensating individuals when appropriate, uses MRLs to locate mining anywhere.Ibid. p.27-28

Stating that Whatcom County R-5 rural area residents are denied equal opportunity to preserve neighborhood

character when the designation of MRLs over a period of time comes after rural neighborhoods develop, Peti-

tioner asserts this is not compliant with preserving the character and vitality of existing neighborhoods noted in

the recommended Housing Element features of local comprehensive plans at WAC 365-195-310 (2)[1] and [ m]. 

At hearing, Petitioner did note that the R-5 designation is the " odd child ofrural lands. " She opines in her hear-

ing brief: " Residents are denied equal opportunity to preserve neighborhood character or vitality when the

County declares ad hoc MRLs in areas already occupied by residential homes ." She further claims the County

may not be complying with WAC 365-195-725 (2) if it ignores losses that will be incurred by abutting adjacent

property owners and provides no recourse for loss ofvalue, loss ofenvironment, or loss ofwater should mining

affect wells in the area, especially shallow wells. She cites for authority Exhibits 6, 25, and 357. Ibid p.32. Peti-

tioner declares the County sets up, rather than avoids, property rights issues. Ordinance 2005-003 has already

taken property (devaluation). Petitioner references Exhibits 6 and 332 and WAC 365-195-855 . Ibidp. 34. Offer-

ing the view that Whatcom County has public input but no public discussion, Petitioner worries that processes

for defining categories, assigning designations for lands, and informing the public { WAC 365-190-040} in land

use planning here puts personal property rights at risk throughout the county, Ibid. p . 36. 

8 Respondent County argues that Growth Management Hearings Boards do not have jurisdiction to resolve vi-

olations of the United States and/or Washington State Constitution, such as those raised by Petitioner about a

taking of private property and property damage. Boards have held this in their own decisions. Note for example, 

Roth, et at., v. Lewis County, WWGMHB No . 04-2-004Ic (Order on Motions to Dismiss, June 2, 2004). In com-

prehensive planning a change in designation criterih does not result in any impacts on any particular piece of
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property . RCW 36.70A.020(6) is thus not violated . Since no mining activity can occur on a designated MRL un-

til an administrative permit is lawfully obtained and any conditions applied, any takings contention, if legitim-

ate, is certainly premature at this stage . 

In a post-hearing memo sent in response to a Board question about public participation, counsel for Whatcom

County also included text of the County's Comprehensive Plan Goal and three policy statements on respecting

and accounting for Property Rights. Additionally Chapter 8- Resource Lands Goal 8K of the Comprehensive

Plan imposes a duty upon county decision makers to ensure that extraction industries do not adversely affect the

quality of life in Whatcom County and that the rights ofproperty owners are recognized . 

Determination and Conclusion: The Board's holdings in prior cases cited above are persuasive . The County's

argument is persuasive. The Board cannot here conclude the GMA goal to respect property rights [ RCW

36.70A .020(6)] was thwarted or violated by Whatcom County. Petitioner did not carry her burden ofproof pur-

suant to RCW 36.70A.320 (2). 

3 . Does the subject rezone fail to comply with the GMA's goals and requirements for protection of water

and critical areas? 

Petitioner Franz writes in her briefand argues at hearing that GMA goals and requirements for protection ofwa-

ter and critical areas are not met with the County's designation ofan MRL at North Star (Ordinance 2005-003). 

She cites RCW 36.70A.030; 080 ( l)[a]; and WAC 365-195-200 at 5 a, b, c, and d; WAC 365-195-305; and

WAC 365-195-410 for authority on definitions and to note the valuing ofconservation and protection the GMA

requires . 

The Petitioner states at p. 39 ofher hearing brief that, " Included in or near North Star are wetlands; one critical

recharge aquifer and two having the same characteristics; the Lake Terrell state wildlife recreation area; water-

shed for Lake Terrell Creek; wetlands; and areas of Aldergrove Road immediately south of the MRL which

flood in winter under certain conditions. Petitioner observes none ofthis appears to have been taken into consid-

eration in the SEPA Determination of Nonsignificance." Cited for authority and reference are Exhibits 22,67, 

96 127, 140~ 342, 343, and 359. 

Urging use of provisions in the GMA to achieve conservation and evaluate reasonable alternatives to proposed

designations and actions, Franz states mining at the North Star site will threaten potable water availability since

the source for such water in that Ferndale R-5 area is groundwater. Franz further states that " mines create air

pollution and there are no facilities to mitigate dust, noise, and air pollution." Petitioner adds that high winds are

common in that area and that dust, sand, and rocks are common on North Star Road. Cited are Exhibits 128 and

347. Summarizing an argument, Petitioner writes in her brief, "Mining is not consistent with the area, which is

rural residential; not consistent with preservation of the rural environment; not consistent with protection of

groundwater resources supplying the only source ofpotable water; and mining in this area is not consistent with

the mandate ofthe GMA to prevent incompatible uses from locating near MRLs. An after-the-fact MRL cannot

meet this mandate." Ibid atpp. 42-43. 

9 Whatcom County, on the other hand, notes that in 1997, as mandated by the GMA, the County adopted its

critical areas ordinance (CAO) to protect critical aquifer recharge areas, wetlands, geologically hazardous areas, 

alluvial fan hazard areas, frequently flooded areas, and fish and wildlife habitat conservation areas. The pro-

posed updated CAO is undergoing its review and was introduced to the full Council on July 12,2005. The Peti-

tioner has only challenged Ordinance 2005-003 and 2005-024; thus, arguments directed at critical areas impacts, 
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volume need . 

The County's primary reliance on GeoEngineers, Inc. September 30, 2003, " Report: Engineering Geology Eval-

uation, Aggregate Resource Inventory Study, Whatcom County, Washington" (Exhibit 97), and its apparent less-

er reliance on DNR studies and data, puzzled Petitioner. Ms. Franz wonders about the County's use of recom-

mendations of a private firm in the minerals industry. Also referenced in her brief is her view that the report is

limited in scope and ignores the need to search for mineral deposits in undeveloped areas ofthe County. 

Expressing views in her briefing and at hearing that the County has been uneven in its planning for mineral re-

source lands during the past 14 years, she offers her view this has led to competing values and land uses that

have several negative impacts. Petitioner cites the County's first failure to meet a mineral resources and critical

areas designations deadline in 1991, set forth in RCW 36.70A.170(1)[c] and [ d] and the terms of WAC

365-195-400 ( 1) and (2)a. Ibid. pp. 50-52. Later designations of MRLs in the 1990s still did not complete the

County's inventorying and planning efforts for mineral resource lands. Yet natural resources-oriented compre-

hensive plan amendments and development regulations for Whatcom County were adopted periodically over the

last 14 years. Petitioner Franz cites several sub-sections ofWAC 365-195-825 to observe that uneven natural re-

sources lands planning and MRL designations appears not to follow the dictates of several features of WAC

365-195 ( Growth Management Act - Procedural Criteria for Adopting Comprehensive Plans and Development

Regulations ). 

Whatcom County argues that County's policy is to conserve agricultural land and respect all resource lands, in-

cluding those that may be, or are, designated as mineral resource lands in keeping with GMA requirements to

conserve and manage all resource lands. Rural lands are a clear candidate for MRL designations where the cri-

teria for demonstrating one million cubic yards of proven and extractable sand, gravel, and valuable metallic

substances is met and a 20-acre minimum standard can be met. Exhibit 109. The GMA does not preclude classi-

fication or designation ofadditional mineral resources. WAC 365-190-070(2). In deciding upon a minimum size

standard and what constitutes commercially viable mineral deposits, the County tailored its criteria to local cir-

cumstances that include the reality of a rapidly diminishing and limited non-renewable resource. Brief of Re-

spondent at pp. 15-16. Intervenor notes that securing a 50-year minerals supply was actively discussed and de-

bated during the adoption process of the 1997 Comprehensive Plan. As a result the County included an action

item within the mineral resources chapter ofthe plan stating: 

11 Budget, initiate and complete a Comprehensive Construction Aggregate Study (CCAS) to document the

short and long range availability and location ofquality mineral resources, to be completed within five years

of the adoption ofthis Comprehensive Plan Update the CCAS as needed based on the outcome ofthe study. 

Plan, Ch. 8). 

The 1997 Plan also contained a directive to maintain " an ongoing advisory committee consisting ofrepresentat-

ive of diverse interests" to further study issues pertaining to the conservation of MRLs. In 2000 the County

Council established the Surface Mining Advisory Committee (SMAC). The SMAC commenced work on an ac-

tion item in Chapter 2 ofthe Whatcom County Comprehensive Plan that provides: 

The Mineral Resource Land Map designations and/or designation criteria should be reviewed at least once

every seven years to determine ifchanges are necessary to meet mineral resource goals and policies. Such

review should include consideration of the removal of land from Mineral Resource Designation after mining

activity is completed and the addition ofnew designations in order to maintain a 50-year supply ofmineral

resources. Review may occur through sub-area plan updates provided a complete review will occur within

the seven year time frame. 
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source lands. The County referenced its 1997 Comprehensive Plan and adequately consulted technical and ex-

pert advisors to evaluate the request for a North Star MRL that is the subject of Ordinance 2005-003. Petitioner

has failed in her burden to show that the designation process for natural resource lands, specifically the North

Star MRL, does not comply with the GMA (RCW 36 .70A.030 and.171) and with the Whatcom County Compre-

hensive Plan. The cases cited on spot zoning are persuasive. 

5) By taking action to adopt the subject rezone has Whatcom County failed to comply with Minimum

Guidelines to Classify Agriculture, Forest, Mineral Lands and Critical Areas, as outlined in the Washing-

ton Administrative Code? 

Directing attention to the Minimum Guidelines to Classify Agriculture, Forest, Mineral Lands and Critical Areas

WAC 365-190), in arguments and recitations, Petitioner disputes the accuracy of the County's computation that

the North Star MRL would increase the mineral resources land base by 1.3 percent. Franz calculates it as .30

percent. Petitioner states the subject 37-acre site includes critical areas that must be buffered and otherwise pro-

tected asserting that the GeoEngineers Report included those areas in mineral material available. Exhibits 335, 

336, and 337. She observes Respondent County should not have allowed the inclusion of some ' grandfathered

pit" acreage in its North Star MRL designation since it is " almost depleted." Ibid. pp. 55-59. 

13 Petitioner also reaches to include an assertion in her statements about Issue 6 that the County simply failed

to examine alternative sites in its SEPA analysis for the North Star MRL designation proposal and disputes the

County's use of a Declaration ofNon-significance which she thinks should have been part of the fulfillment of

recommendations and guidance to local governments in WAC 365-190, particularly in MRL designation and

critical areas review. 

Because Petitioner is concerned about irreparable harm to the groundwater in the area under and around the

North Star MRL, because of past problems with contamination from industrial uses, she finds mining at North

Star is too risky. Because of shallow well nitrate contamination problems and risk to deeper wells, she asserts

water systems currently in place cannot handle more users. Ibid. p. 60 . Ms. Franz notes in WAC 365-190-080

I)[a] { v}, a directive to counties to adequately address wetlands, via a rating system, in comprehensive plans

and development regulations. The ability to compensate for destruction or degradation of wetlands should be

reckoned with. She wonders how wetlands preservation is feasible, given the history of operation ofsmall min-

ing enterprises in Washington . Ibid. p. 64. Petitioner asks how the County has planned for susceptibility to water

and wetlands contamination as a filtration layer ofsand is removed in North Star operations. She discerns from

studies and reports that Lake Terrell Creek and its watershed and the Lake Terrell state wildlife recreation area

are vulnerable. 

Respondent County noted at hearing and in its briefing that a proper venue for making specific critique and ob-

jection, and request for tight conditions on any request for a mining operations permit, is at the County when the

application is officially reviewed, not in an ordinance adopting an amendment to the Comprehensive Plan. Use

of all comprehensive plan goals, policies, and criteria comes into play, including that for critical areas, when

considering the nature of an administrative permit and any conditions to be placed on it. In outlining its process

for designations of mineral resource lands by amendment to its Comprehensive Plan, the County noted at hear-

ing and in its brief that it followed the guidance in WAC 365-190. It also exercised its local options to tailor cri-

teria--- all ofwhich come into play in reviewing specific requests for a mining permit--- in accordance with loc-

al conditions as known to them in reports it consulted and commissioned in enacting Ordinance 2005-003 . Argu-

ment at Hearing and BriefofRespondent at p.15. 
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The County and Intervenor detail the submission ofan application for MRL designation for the subject property

on December 30, 2003. Exhibit 95. As well, they provide accounts of the SEPA process and adherence to WAC

197 -II guidelines which Petitioner questioned . The applicant obtained consent from the County Council to

docket the potential Comprehensive Plan amendment, pursuant to Chapter 20.10 WCC. The Council agreed to

place the request on the docket and notified the public of the application via the Bellingham Herald on February

22, 2004. Exhibit 86. Intervenor Carr submitted an environmental checklist, as required by WAC 197-11-315. 

Exhibit 96. He also submitted a Wetlands Delineation Report on May 3,2004, and a geotechnical report on June

1,2004. Exhibits 22 and 21. Comments on the project were received from County staff on wetlands and road is-

sues. Exhibits 43 and 83. On March 29, 2004, Petitioner Franz submitted a detailed response to the checklist. 

Those comments were accepted and made a part of the file. Exhibit 67 . In accordance with terms of WAC

197-11-330 the County SEPA official, John Guenther, reviewed the proposed action, information on the check-

list, additional information in the file and issued a Declaration ofNonsignificance (DNS) on May 10, 2004 . Ex-

hibit 92 . The SEPA official considered the variety of local, state, and federal regulations that would be available

to require the applicant to mitigate impacts on adjacent uses in complying with terms ofany administrative per-

mit that might be issued. In accordance with WAC 197-11-340, Mr. Guenther sent the DNS and checklist to all

agencies listed in that regulation and published notice of DNS issuance, as required by WAC 197-11-510 and

WCC 16.08.130. Exhibit 84 and 85. The DNS became final on May 25, 2004, and was not appealed within the

required 10 days thereafter, as required by WCC 16.08.170(l)(a).lbid. pp.17-18. In this North Star matter, the

Petitioner's concern about the impact ofmining on groundwater, for example, would be raised at the administrat-

ive permit stage and the County geologist would typically require a groundwater assessment by a hydrogeologist

and require mitigation measures based on that report. Exhibit 223, pp. 3,4, and 8. If the permit stage is reached, 

another threshold SEPA determination will be made and, ifprobable, significant impacts exist, an environmental

impact statement or a mitigated DNS would be required. Ibid. p.22. 

14 Determination and Conclusion: Petitioner did not carry the burden ofproving the County erred in its ap-

plication of pertinent WAC guidelines ( or of the applicable Whatcom County Comprehensive Plan and What-

com County Code) in the designation of additional mineral resource lands through adoption of Ordinance

2005-003, an MRL designation amendment to the 1997 Whatcom County Comprehensive Plan. The SEPA pro-

cess is staged in Whatcom County, applied both programmatically and specifically, and is not complete for a

mineral resource lands matter until a final determination is made on an administrative approval permit for min-

ing operations. Petitioner participated in the SEPA process to date and, in her case briefing, did not demonstrate

the County failed to properly utilize that process in issuing a DNS on the subject MRL designation. The

County's arguments are persuasive. 

6. By taking actions to adopt the rezone has Whatcom County failed to comply with the goals and require-

ments for public notice and participation; denied citizens due process in the SEPA determination of Non-

significance; failed to consider alternatives; and failed to protect citizens' health, welfare, and well-being? 

Did Whatcom County seek assistance from state agencies in recent policy and MRL determinations, espe-

cially with long-term planning? 

Actual public notice and public participation deficits may have denied citizens due process in the SEPA determ-

ination and the MRL designation formal adoption on this matter Ms. Franz offers. She also states she is unable

to see where or how the County considered alternatives to designating the North Star site an MRL. Citing RCW

36.70A.035 and.140 and WAC 365-195-600 and - 610 Petitioner Franz challenges the completeness of notice, 

the actual provision for early and continuous public participation in the development and amendment of plans

and regulations, the actual dissemination of the MRL proposal and alternatives, and provision for open discus-
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sion with the public. Ibid. p . 69-71. 

Petitioner states in her brief she sees few signs the County timely consulted and coordinated with key state and

federal agencies prior to adopting the North Star MRL and amending provisions of its comprehensive plan and

zoning code . To support her claims that inadequate consultation occurred, or was absent altogether, Petitioner

cites WAC 365-195-715 ( 1), (2), and ( 3), WAC 365-195-730 (2)[b] and [ c], and WAC 365-195-900 (2) as ap-

plicable to the County's process of planning and consultation with relevant governmental authorities. Franz pos-

its that effective features of the WAC would have resulted in notation of relevant laws and potential or actual

law conflicts, invoking of Clean Water Act requirements, and documented use ofBest Available Science in de-

veloping policies and regulations for proper designation ofmineral resource lands. Petitioner states opportunities

for public comment were, in her view, not equitable, that early notification of the proposed MRL did not occur, 

and that notices to the public comment deadlines and appeal to the Hearing Examiner deadlines were squeezed

to unacceptable levels. Exhibits 67 and 96. The effectively one-day comment period on the proposed Declaration

ofNonsignificance ofcalled out by Petitioner as especially grievous. Exhibits 85, 92, and 333. Petitioner states

solid information on participating in comment on comprehensive plan amendment and the mining permit process

and information on the North Star proposed mining endeavor was not available or forthcoming. Franz found the

County's published DNS notification incomplete and confusing. Petitioner gives a failing grade to the County on

reaching out to private affected parties, such as adjacent area homeowners. Ibid. pp. 73-77. 

15 Incorporating several features of her argument, Petitioner notes and finds instructive a Western Growth

Board case (03-2-0006) Final Decision and Order, involving Jefferson County that requires proper evaluation of

the environmental impacts ofalternatives in a SEPA analysis and cites the County for failure to accomplish that

evaluation under terms ofRCW 43.21C. 

In addition to notice requirements, the GMA public participation requirements include an adequate opportunity

to be heard. RCW 36.70A.140. Whatcom County states that in GMA processes and the associated SEPA pro-

cess, Petitioner'S argument that the County provide the public with more than opportunity to comment is mis-

placed. Petitioner suggests some sort of discussion or dialogue with the public is required. Whatcom County

notes than in WWGMHB Case No. 03-2-0007, Amended Final Decision and Order ofNovember 3,2003. Better

Brinnon Coalition v. Jefferson County, the Western Board stated: . 

Local decision makers must allow citizens to make their feelings known but the county commissioners do

not have to follow them, let alone must they engage in a particular form ofinteractive discussion such as Pe-

titioner suggests should have been done here. 

The GMA public participation requirements do not require the county commissioners to use public opinion

to adopt a particular course of action; they just require the public be given an opportunity to comment

throughout the decision-making process. 

BriefofRespondent, p.20

Whatcom County outlines its compliance with notice requirements ofstate and local law in its briefing and post-

hearing brief sent in response to a Board question at hearing. Petitioner and many others took advantage ofmany

opportunities to address County staff and decision makers both orally and in writing since March 2004, includ-

ing the Surface Mining Advisory Committee, the Planning Commission, the County Council Natural Resources

Committee, and the County Council as a whole during the MRL process that lasted several months. Exhibits 5, 

6,7,11,12, 13,15,16,47,48,49,52,53,54,55,56,57,60, 61, and 88. Exhibit 222, pp. 12-18; Exhibit 223, 

pp. 5-8; Exhibit 224, pp. 2-5 and Exhibit 225, pp. 3-4. Petitioner's extensive involvement in the process is well

documented in the record . In addition to participating in the public hearing process, Petitioner frequently con-
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Determination and Conclusion: The Board determines that the designation of the North Star Property is com-

pliant. There is no reason to conclude Whatcom County will not utilize all the tools in the comprehensive plan, 

development regulations, zoning code, and its Critical Areas Ordinance to permit and monitor any mining opera-

tions connected with this designation. The Board also determines the new MRL criteria to be compliant. There-

fore, the Board determines the implementation of these challenged Whatcom County Comprehensive Plan ordin-

ances, Nos. 2005-024 and 2005-003, will not substantially interfere with the fulfillment ofthe goals and policies

ofthe GMA. 

FINDINGS OF FACT

1. Mineral deposits are located in eastern Whatcom County and in a variety of small and large acreages and

landscapes in the western part of the County. The North Star mineral resources designation site is approximately

four miles from the City of Ferndale on North Star Road and located in a rural zone of Whatcom County north

ofBellingham. 

2. Rural lands in the R-5 zone are eligible for designation as mineral resources lands at the local option ofWhat-

com County when lawful and appropriate criteria are utilized. Not all rural lands are eligible for mineral re-

source lands designation. 

3. Rural residents can advocate for, and expect, basic protection ofpublic health and the welfare ofpersons and

property in Whatcom County when they select the appropriate avenues to seek protection and relief. 

4. Rural lands in Whatcom County may be used to support and provide buffering from natural resources desig-

nated land uses so any rural development and the natural resources uses both achieve some graduated protec-

tions. 

5. In local comprehensive planning a change in designation and designation criteria does not itself result in any

impacts on any particular piece ofproperty. 

6. Whatcom County follows state guidelines on protection of property rights and has incorporated goals and

policies in its Comprehensive Plan that directly reference respect and protection for property rights. 

7. In or near the North Star MRL designation are wetlands, at least one critical recharge aquifer; the Lake Ter-

rell state wildlife recreation area; the watershed for Lake Terrell Creek; and areas south ofAldergrove Road that

flood in winter under certain conditions; the County's compliant critical areas ordinance will be applied at the

time ofpermitting to protect these critical areas. 

20 8. There were historic problems with wastewater and noise management, groundwater contamination, and

pollution on the North Star site under other ownership and managemeFlt of mining operations. There are state

agency enforcement citations in the public record that document such events. 

9. Geologic studies of the North Star mining industrial area, a site of approximately 37 acres, indicate sand and

gravel in commercially significant amounts is still deposited there, even though part of the site has been mined

in years past. This adequately qualifies the site for MRL designation. 

10. In Whatcom County a specific mineral resources site designation request is received by the County Council

and must be considered through the County's annual amendment process; this process includes SEPA review and

determination. Additional SEPA review is required as result ofapplication review for an administrative approval
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permit to mine. 

11 . The Department of Natural Resources' " Reconnaissance Investigation ofSand, Gravel, and Quarried Bed-

rock Resources in Bellingham 1:100,000 Quadrangle, Washington: and the GeoEngineers, Inc. September 30, 

2003 " Report: Engineering Geology Evaluation, Aggregate Resource Inventory Study, Whatcom County, Wash-

ington" --- along with the expertise and expressed opinions of local residents, county staff, state resource agency

personnel, and Surface Mining Advisory Committee members--- were relied upon in formulating new MRL des-

ignation criteria. 

12. In ranking resource protection and enhancement, Whatcom County elected not to designate most agricultural

and forest lands as mineral resource lands. 

13. A lengthy public participation and lands analysis process occurred during the development and consideration

ofMRL ordinances 2005-024 and 2005-003, particularly in 2004 and 2005. Formation ofa Surface Mining Ad-

visory Committee, legal notices of actions contemplated, the availability of technical studies and publications, 

staffanalysis, a SEPA determination process, review by the Planning Commission, and opportunities to commu-

nicate with County staff and appointed and elected officials, at hearings and informally, provided for an ad-

equate public review and assessment ofproposed MRL designations and criteria. 

14. The MRL designation 12 criteria listed under 1. Non-metallic Mineral Deposits in Chapter 8 - Resource

Lands section of the updated Comprehensive Plan operate together to provide appropriate evaluation tools for

selection ofMRLs and to set the stage for conditioning, approval, or denial ofany permits for mining operations

sought for sand, gravel, and rock deposits in the County. 

15. Whatcom County followed its GMA-compliant 1997 criteria appropriately to designate the North Star Prop-

erty. 

16. Whatcom County's new MRL designations are consistent with the MRL policies in its comprehensive plan. 

17. An MRL designation is not a right to mine in designated lands. 

21 18. Whatcom County has a demonstrated variety of planning, research, monitoring, review, and enforce-

ment tools available to ensure proper implementation of the MRL designation process, with applicable criteria

to guide permit evaluations and management of these lands, including mining operations that may be permitted

to operate on them. 

19. Because the County's adoption of Ordinances 2005-003 and 2005-024 complies with terms of the Growth

Management Act and the Whatcom County Comprehensive Plan, the Board need not rule on the request for in-

validity. 

20. Any Finding ofFact hereafter deemed to be a Conclusion ofLaw is hereby adopted as such . 

CONCLUSIONS ofLAW

A. Whatcom County is located west of the crest of the Cascade Mountains and is required to plan, and does

plan, for management ofgrowth under terms ofChapter 36.70A RCW. 

B. This Board has jurisdiction over the parties and subject-matter ofthis case. RCW 36.70A. 
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C. Petitioner Franz timely filed her petition for review. 

D. Linda Franz, a resident of Whatcom County, has standing to raise her claims and bring this petition for re-

view. RCW 36.70A. 

E. The ordinance development and review process for No. 2005-024 is compliant with directives in Chapter

36.70A.050,.060,.070(1) and ( 5)[a][ c] and WAC 365-190-170. The process incorporates local measures and cri-

teria, exercising local options in resource lands designation and management appropriately, according to the

County's compliant 1997 comprehensive plan criteria. 

F. The ordinance development and review process for No. 2005-024 was consultative, drawing significantly on

guidance and directives in Part Seven ofWAC 365-195, and is compliant with the Chapter 36.70A RCW. 

G. The designated local official's Declaration ofNonsignificance, under terms ofthe State Environmental Policy

Act, and its integrated use with comprehensive plan development and update, development regulations and zon-

ing designations was in accordance with the Whatcom County Code (WCC 20.1 0), WAC 365-195-760, Chapter

36.70A RCW and Chapter 43.2lc RCW. 

H. The ordinance development and review process for No. 2005-003, the North Star MRL designation, is com-

pliant with the County's 1997 comprehensive plan criteria, the implementation of SEPA, and does not interfere

with fulfillment ofGMA goal 8. RCW 36.70A.020(8). 

I. The ordinance development and review process for No. 2005-024 and No. 2005-003 in its public participation

elements is compliant with RCW 36.70A.035 and RCW 36.70A.140 and the Whatcom County Code at 20.10. 

J. The two ordinance amendments to the Whatcom County Comprehensive Plan ( adopted Mineral Resource

Lands Designation and Criteria and the North Star MRL designation) are internally consistent with these com-

prehensive plan policies and goals: Goal 8J, particularly Policy 8J(1); Goal 8K, particularly Policies 8K(l) and

3; Goal 8L, particularly Policies 8L(1), ( 2), and (4); and Goal 8P, particularly Policies 8P(l), (4), and (5), and, 

therefore, with RCW 36.70A.070. 

22 K. The amendments to the Comprehensive Plan of Whatcom County, as adopted in Ordinances No. 

2005-024 and No. 2005-003, are compliant with Chapter 36.70A RCW. No declaration of invalidity is required. 

L. Any Conclusion ofLaw hereafter deemed to be a Finding ofFact is hereby adopted as such. 

ORDER

These challenges to the Whatcom County Comprehensive Plan, its policies and goals, and its mineral resource

lands designations and criteria do not prevail. This Board, having determined that Ordinances 2005-024 and

2005-003 amending the Whatcom County Comprehensive Plan are in compliance with the Growth Management

Act (Ch. 36.70A RCW) as to all the challenges raised in the petition, this case is hereby DISMISSED. 

Pursuant to RCW 36.70A.300 this is a final order of the Board. 

Reconsideration. Pursuant to WAC 242-02-832, you have ten ( 10) days from the date of mailing of this

Order to file a motion for reconsideration. The original and three copies of a motion for reconsideration, 

together with any argument in support thereof, should be filed with the Board by mailing, faxing, or oth-
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lenge, Petitioner is barred from arguing that those criteria fail to comply with substantive provisions of the

GMA. Intervenor notes that the 1997 designation criteria are in compliance with the GMA and reminds the

Board that the North Star MRL was approved pursuant to those criteria, rather than the newly adopted 2004

MRL designation criteria: 

While we recognize that the Petitioner is challenging the modifications to the criteria, it must be recognized

that the 2005 criteria were not applied to the North Star MRL. Therefore, the Petitioner's attempts to ana-

lyze the North Star MRL under the new criteria should be ignored. 

Briefof Intervenor at 15: 

The 1997 designation criteria must be deemed to be compliant with the GMA and with the related administrative

regulations in Ch. 365-190 WAC and Ch . 365-195 WAC because any challenge to them now would not be

timely. [ FN4] RCW 36.70A.290(2).The substantive requirements of the GMA with which the 1997 designation

criteria for MRLs are deemed compliant include the requirements for rural lands ( Issue No. I); the goal to pro-

tect private property rights (RCW 36.70A.020(6)) (Issue No.2); protection ofwater and critical areas ( Issue No . 

3) [ FN5]; goals and requirements for natural resource areas ( Issue No . 4); and compliance with the Minimum

Guidelines to Classify Agriculture, Forest, Mineral Lands and Critical Areas (Ch. 365-190 WAC) (Issue No.5). 

While there may be a basis for challenging the MRL designation's compliance with the GMA provisions listed

in Issues 1-5, such a basis would be extremely limited. The 1997 designation criteria must be read in light of the

GMA provisions that governed their adoption in the first place, and, where the comprehensive plan and develop-

ment regulations do not expressly allow an action, the GMA provisions apply. With those caveats, though, an

MRL that was adopted consistent with the County's 1997 designation criteria is compliant with the GMA. 

Since the North Star MRL was adopted pursuant to existing comprehensive plan policies and development regu-

lations, the chief basis for board review of the MRL is the consistency of the MRL with those county policies

and regulations. Petitioner fails to demonstrate that some aspect of the North Star MRL falls outside the scope

of the County's application of the 1997 designation criteria, and therefore I would find that she has failed to

meet her burden ofproofwith respect to Issues 1-5 . 

B. Consistency of the North Star MRL with the 1997 Mineral Resource Lands Designation Criteria

24 Intervenor argues that "[ I]t cannot be disputed that the North Star designation complies with the necessary

criteria." Intervenor's Response at 30. Petitioner's arguments are primarily challenges to the compliance of the

designation criteria with the GMA . See Petitioner's Opening Brief and Reply BriefofPetitioner. It is difficult to

discern Petitioner's arguments concerning the consistency of the North Star MRL with the designation criteria

because those arguments are interspersed with her arguments on other points in extremely lengthy briefs. Peti-

tioner's Opening Brief is 116 pages without exhibits; Petitioner's reply brief is 51 pages without exhibits. 

However, it appears that she challenges the consistency of the North Star MRL with at least one 1997 designa-

tion criterion: Criterion 2 requires a minimum MRL designation size of twenty acres. General Criteria 2, Miner-

ai Resource - Designation Criteria, Chapter 8, p. 17, Ordinance 2005-024 (with changes made in 2005 marked). 

Petitioner argues : "Whatcom limits density in MRLs to one unit per twenty acres, yet the North Star MRL has

one unit per 12.01 acres." Petitioner's Opening Briefat 25. 

As Intervenor points out, the designation criterion does not apply to lot size. It requires that the land designated

with an MRL be at least twenty acres in size. Intervenor's Response Brief at 18. The North Star MRL designa-

tion site is 37 acres. Finding ofFact 9, Ordinance 2005-003. It is therefore consistent with General Criterion 2. I

would find that the North Star MRL designation is consistent with the 1997 designation criteria. 
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C. Procedural Challenges to the North Star MRL

While the 1997 designation criteria must be deemed compliant with the GMA , the adoption of a plan amend-

ment pursuant to those designation criteria must still meet the procedural requirements of the GMA. The allega-

tions in Issue No . 6 primarily address procedural questions. These include a variety of claims : failure to comply

with the public notice and participation requirements of the GMA; denial of due process to citizens in the SEPA

determination; failure to consider alternatives; failure to protect citizens' health, welfare and well being; and fail-

ure to seek assistance from government agencies. Petitioner's Opening Briefat 68. 

The Board does not have jurisdiction to decide constitutional claims such as the claim ofdenial ofdue process in

the SEPA determination. Roth, et al. v. Lewis County, WWGMHB Case No. 04 -2-0014c (Order on Motions to

Dismiss, September 10, 2004). Similarly, the Board does not have general jurisdiction over claims outside the

GMA, SEPA (State Environmental Policy Act) or the Shoreline Management Act (SMA). Ibid. Thus, the claims

that the Board can consider here are those grounded in particular provisions ofthe G!\;1A, SEPA, or the SMA . 

The statutory provisions cited by Petitioner are RCW 36.70A.035(1)(a) and (c), ( 2)(a), and 36.70A.140. These

statutory provisions apply only to the public participation and notice claims. The cited administrative regula-

tions, WAC 365-195-600(2)(a)( iii), (iv), (vii), (xi), (xii), and ( 2)(b), 365-195-610, 365-105-730(2)(a), ( b), and

c), WAC 365-195-900(2), are part of the Procedural Criteria for Adopting Comprehensive Plans and Develop-

ment Regulations (Ch. 365-195 WAC), which are guidance rather than mandatory requirements: 

25 This chapter makes recommendations for meeting the requirements of the act. The recommendations set

forth are intended as a listing of possible choices, but compliance with the requirements of the act can be

achieved without using all ofthe suggestions made here or by adopting other approaches. 

WAC 365-195-030(1). 

Compliance with the Procedural Criteria cannot be the sole basis for a claim of noncompliance; they may be

considered but in the light ofa statutory requirement. Therefore, the only issues to be considered by the Board in

Issue 6 are those challenging public participation and notice. 

The County's public participation procedures with respect to the determination of non-significance ( DNS) for

the North Star MRL are fully set out in the main decision in the discussion ofIssue 5. The County's public parti-

cipation procedures for the approval of the North Star MRL pursuant to the 1997 designation criteria are refer-

enced in the discussion of Issue 6 in the main decision . I concur that these show that the County complied with

RCW 36.70A .035 and 36.70A.140 in processing the North Star MRL. 

II. CHALLENGES TO THE 2004 MINERAL RESOURCE ELEMENT UPDATE ( ORDINANCE

2005-024) 

The Issue 8 claims are addressed to Ordinance 2005.024, the County's update of its mineral resource lands ele-

ment. ( Issue 7 seeks a determination of invalidity, both as to the 2004 updated mineral resource land designation

criteria and as to the North Star MRL. However, invalidity may not even be considered unless there first is a

finding of noncompliance. RCW 36.70A.302(1)(a). Unlike the challenges to the MRL adopted pursuant to the

1997 designation criteria, the challenges to the designation criteria adopted in the 2004 update are timely . Ordin-

ance 2005-024 was adopted pursuant to RCW 36. 70A.131, which requires the County to review its mineral re-

source lands designations as part of its RCW 36.70A.130(1) update: 

As part of the review required by RCW 36. 70A.130{ l), a county or city shall review its mineral resource

lands designations adopted pursuant to RCW 36.70A.170 and mineral resource lands development regula-
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tions adopted pursuant to RCW 36.70A.040 and 36.70A.060. In its review, the county or city shall take into

consideration: 

I. New information made available since the adoption or last review of its designations or development

regulations, including data available from the department of natural resources relating to mineral re-

source deposits; and

2. New or modified model development regulations for mineral resource lands prepared by the depart-

ment of natural resources, the department of community, trade, and economic development, or the

Washington state association ofcounties. 

RCW 36.70A.131. 

These challenges may properly reach all matters related to the updated mineral lands element that were raised by

the Petitioner in her participation before the County's decision-makers. RCW 36.70A.280(4). 

Issue 8 alleges that the Mineral Resource Lands Designation Criteria violate comprehensive plan goals: Goal 81, 

particularly 8I(l), Goal 8K, particularly at 8K(1) and (3), Goal 8L, particularly at 8L{ l), (2) and (4), and Goal

8P, particularly at 8P(1), (4), and (5) 

26 In her opening brief, Petitioner also argues that the mineral resource lands designation criteria fail to comply

with the same GMA requirements that she argued applied to the North Star MRL in Issues 1-5. Petitioner's

Opening Brief at 82. The failures to comply with the GMA are alleged as: failing to protect property rights; us-

ing ad-hoc spot zoning; establishing mineral resource lands of long~term significance; [ failing to] protect the

public; [ failing to] protect water resources of the public, maintain the GMA rural element requirements; desig-

nating mineral resource lands after rural development has taken place; developing a mineral resource plan that

results in unconstitutional takings of private property; developing a plan with internal inconsistency; allowing

mine expansion in inappropriate areas for unproven resources. Ibid. 

The County's mineral resource plan is based in clearly articulated local circumstances. The first circumstance is

that there is a deficit between what existing MRLs can generate in terms of commercially significant construc-

tion aggregate and the needs for a 50-year supply. BriefofRespondent at 6; Exhibit 148. The second, a key de-

termination by the Surface Mining Advisory Committee, is that the deficit could not be met by designating all of

the additional potential resource areas outside ofthe Agricultural zoning district. Ibid. 

In adopting MRL designation criterion 12, the County made an express policy decision to protect prime agricul-

tural soils from use for mining purposes: 

Prohibit MRL designations in areas designated Agriculture by the Whatcom County Comprehensive Plan

that contain " Prime Farmland Soils" as listed in Table 5, Soil Survey of Whatcom County Area, Washing-

ton, U.S. Department ofAgriculture Soil Conservation Service. Al Goldin (1983). 

Additional Criteria for Designated Agricultural Areas, 12, Chapter Eight - Resource Lands, Whatcom County

Comprehensive Plan, Ordinance 2005-0023. 

This has meant that the County had to turn to lands now designated as rural as the source of the mineral re-

sources required to be conserved under the GMA. Importantly, Petitioner does not challenge the policy to ex-

empt agricultural resource lands from MRL designation. Given the unchallenged choice to protect agricultural

lands from a change in designation to mineral resource lands, the County has few alternatives but to rely upon

rural lands for MRL designation changes. The updated designation criteria and the mining permit application

procedures represent the balance that the County has struck between conserving mineral resources, protecting
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agricultural resource lands, and mitigating the effects ofmineral resource extraction upon nearby residents . 

Petitioner alleges that the updated designation criteria are inconsistent with certain plan provisions. Inconsist-

ency under the Act means that it is impossible to carry out one provision of a plan and also carry out the other. 

Camp Nooksack Association v. City ofNooksack, WWGMHB Case No . 03-2-0002 ( Final Decision and Order, 

July 11, 2003). I would not find that the cited comprehensive plan policies are inconsistent with the new desig-

nation criteria but that they have been balanced with the weight in favor of conservation of agricultural lands. 

Petitioner's own situation demonstrates that this balance is not perfect. However, I would find that it is within

the range ofdiscretion afforded to the County . 

III. CONCLUSION

27 For these reasons, I concur in the result reached in the main decision. 

Dated this 19th day ofSeptember 2005 . 

Margery Rite

Board Member

I concur in the conclusion in the main decision that the Petitioner has not carried her burden ofproof pursuant to

RCW 36 .70A.320 (2) for the issues raised in the petition, that the County is in compliance with the GMA on

these issues, and that the case should be dismissed. I concur in Board Member Hite's analysis ofthe issues. 

Dated this 19th day ofSeptember 2005 . 

Holly Gadbaw

Board Member

FNl. Project-specific review (see Policy 8P-4) will provide the opportunity for residents likely to be affected by

a mining proposal to voice their concerns and file comments and recommendations with county officials. If they

disagree with the issuance of any particular administrative permit Petitioner and others have a right to appeal to

the County Hearing Examiner. 

FN2. The North Star MRL application was submitted well in advance of the adoption ofupdates to the MRL

designation criteria in Ordinance 2005-024. See the StaffReport dated June 2, 2004. Exhibit 27 . 

FN3 . The Petition for Review in this case challenges Ordinance 2005-003 creating the North Star Mineral Re-

source Land (MRL) designation, and Ordinance 2005-024, updating the mineral resources element of the What-

com County Comprehensive Plan pursuant to RCW 36.70A.131. 

FN4. As Intervenor points out, the mineral element of the plan was upheld by this Board in Wells v. Whatcom

County, WWGMHB Case No. 97-2-0030c (Final Decision and Order, January 16, 1998). Brief ofIntervenor at

13. 

FN5. Petitioner did not actually allege noncompliance with any statutory requirement for the protection ofcritic-

al areas since none ofthe cited statutory provisions requires protection ofcritical areas . 

2005 WL 2458412 (West.Wash.Growth .Mgmt.Hrgs.Bd.) 
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Exhibits: 

Administrative Appeal Application, APL2010-0004, with attachments

1-1 Statement for Appeal

1-2 Custom.er Receipt

1-3 Letter dated January 11. 2010, from Lesa Starkenburg-Kroontie to Tyler Schroeder re: 

SEPA MDNS,File No. SEP2009-00132/Concrete Nor'West
T------------------

1-4 Western Washington Growth Management Hearings Board, Final Decision and Order; 

No. 97-2-0030c

1-5 WAC 197-11-444: Elements ofthe environment

1-6 Whatcom County Comprehensive Plan, Chapter 8~Resource Limds """ Action Plan, 

June 2008

1-7 Whatcom CountyHearing Ex.aminer· Decision, CityofNooksack, APL06-

0024/S& 06-0062. CMP06-0013

2 . Administrative Appeal Application, APL2010-0005 .. with attachmen~ 

2-1 Letter insupport ofAppeal, dated January21, 2010, from David Mann and Brendan

Donckers

2-2 CustomerReCeipt

2-3 NoticeofAppearance dated April 28, 20~O, front LesaStark~burg-Kroontie

3 Notice ofWithdrawal ofSEPA DNS and IssuanceofMDNS, dated December29, 2009

4 Letter. dated January 11,2010, from Lesa Starkenbur-~ontje to Tyler Schroeder re: 

SEP2009-001321C9ncrete NoF'West, with attacbments: .. 

4-1 WAC ,197-11-444: Elements ofthe environment

4-2 WhatcomCounty Comp Plan, ·Chapt 8-ResoUrce Lands** Action Plan, June 2008

4.-3 HearingExaminer Dec, CityofNooksack, APL06-0024/SEP06-0062

4-4 W~ tern Washington Growth Management Hearings Board, No. 97-2-0030c

4-5 Western Washington Growth Management Hearings Board, No. 05-2-0011

4-6 Address Label, date stamped receiyed PDS, January 12,2010

5 Letter, dated December28, 2009, to Interested/Concerned Parties, from David Stalheim re: 

Withdmwal ofSEPA DNS, and issuance ofMDNS

6 MDNS, SEP2009-00132. Mitigation Conditions

7 Re-issued MDNS Distribution List, SEP2009-00132
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8 Revised DNS Distribution List

9 Revised DNS for public notice purposes, dated December 1, 2009

10 DNS, dated November 10, 2009

1I Aerial Map showing Exiting and Proposed MRL

12 __ . __ ._DNS .D.istribution _List ..... __ ... _ .... _. __ --_.--------c-----· --.-----.--... -.-.. ----..... . 

13 Legal Notice, November lO, 2009

14 SEPA Checklist

IS Letterdated January 5,2001 from Anna Martin

16 RCW 78.44:091: Reclamation Plans - Approval Process

17 Email correspondence opposing DNS, received November 19t1uu December 23,2009, 

addressed to Tyler Schroeder ." 

18 Letter, dated December 28, 2009 from Lesa Starkenburg-Kroontje toTyler Schroeder

19 Email correSpondence re: DNS, addressed to Schroeder

20 Leiter dated December 23,2009, from Nooksack Indian Tribe to Schfoeder" 

21 Em~l from David Marui to Schroeder,dated Dec Z8, 2009, withdrawing appeal ofDNS

22 Letter datedJanualy 11, 2010 from LarryKimrnett to Schro~er re: "oppOsItion to MDNS

23 Letterdated January 15, 2010 from Lummi Indian Business Councifopposingrezone

24 Ordinance No. 2005- 0~4/ AB2004- 400

25 Email correspondence opposing County's Decision 1:10t to reqUire EIS, received Dec 13 - 19, 

2009

26' Concrete Nor'West address and phone info

27 DeptofArchaeology & Historic Preservation, letter dated December 15; 2009 re: Request for

ArchaeologySurvey

28 Letterdated December15,.2009 to Tyler Schroeder from Residents ofWhatcorn COunty re: 
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40 Letter dated May 13, 2010; from Larry Kiminett

41 Letter dated May 18, 2010, fro~ Paul Brass

42 Letter, not dated, from SuzatUle and LoisatUl Shull

43 Letter, dated May 21, 2010, from Ken Ca~asco

1.1-.--- J.& tter,-datedMay-2010;-from-BOnliie-Rice--

45 Reply Memorandum Submitted on BehalfofConcrete Nor'West, by Lesa Starkenburg-

Kroontje, dated May21,2010

Parties ofRecord: 

Friends oflbeNooksack SamishWatershed

do DavidMann
Gendler & Mann . 

1424 - 4Ib Avenue, Suite 1015

eattle, WA 98101

ConcreteNor'West

cia Lesa Starkenburg-Kroontje

P.O. BOle23l

Lynden. WA 98264

Concrete Nor'West

DanCox . 

P.O. Box, 280

Mt. Vernon. WA 98273

WendyHanis

3925 E. Connecticut Street

Bellingham, WA 98226

Paul Brass : 

807 Bowm~ Road

Acme, WA98220

tarxy Kimmett

POBox 5624

Bellingbam,WA 98227

I
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Ken Carrasco

Blue Mountain Farm

PO Box lOB

Acme, WA 98220 . 

Suzanne and Loisann Shull - i

11B8 BOWman Road I
Acme, WA 98220 -~------------------------.--~-------------------------------------------------------------------------~ ------~--------------~-----------------

I

Bonnie Rice I

1210 Bowman Road I ~~~-
i

David Stalheim, Tyler Schroeder, Doug Goldthorp

Planning and Development Services

II. 

Concrete Nor'Westhas docketed a request with the Whatcom County Council to have the

subject 280-acre parcel, ownedby Concrete Nor'West and adjacent to theirexisting surface mine near

the Nooksack River in south--central Whatcom County, addect to the Mineral Resourc~ Lands

Overlay, Chapter WCC 20.73 of4eWhatcom CountyZoning Ordinance. ' 

Ifthe request was granted, 'theproperty wopld remain in _the Commercial Forestry Zoning

Designation, but could be available for surface mining pursuant to _therequirements ofthe Mineral

Resource Lands Overlay set forth inChapter: 20.73. 

Whatcom CountyPlanning and Development Services is the lead agencyreviewing the

Concrete Nor'Westproposal. pursuant to the State Environmental PolicyAcC Concrete Nor~West

filed withWhatcom'County an Environmental Checklist,(& hibit No. 14] deScribing thepr~posal as a

Comprehensive PlanAmenc4nent request and analyzing the environmental consequences ofapproval

for the proposal as nonexistent because this wasnot a project specific proposal and didnothave any

impacts, and full environmental review would-take place at the time an actuaJ permit application for

mining activity on the sitewas submitted to Whatco~ ·County. -

The Whatcom County J,llanning Director, as· theResponsible Official under SEPA, originally

issued a Detennination ofNonsigruficance without "mitigation conditions" onNovember 10,2009. 

OnDecember 1,2009, the Director reissued theDetennination as a Revised Determination of

Nonsignificance, again without "mitigation conditions." Therevised DNS was issued becausethe

original DNS had not been sent to approximately34-concemed citizens who had requested

notification. 1hls second DNS extended the original comment period. 

During the second comment period, extensive andnumerouS public comments were

submitted. On December 28, 2009, theDirector issued a Notice-ofWithdrawalofthe SEPA _ 
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DetelTI1ination ofNonsignificance arid issued a Mitigated Determination ofNonsignificance, dated

December 29, 2009, with «mitigation conditions," which read as follows: 

Mitigation Conditions

The threshold determination for the Comprehensive Plan amendment' 

PLN2009-00013) is a phased SEPA decisionpursuanttoWAC197-1I-060(5). 

I?hased review.is appropriate when the sequence is from a non-project

document to a document ofa narrower scope such as a sitespecific imalysis . 

As~llCh,~this _detennina, tion. is.. based- on.. a. rlon~proJect- 8. ction-which-sreks ------.... _-

to amend the Comprehensive Plan to include a mineral resource overlay

MRL) designation on Commercial Forest lands. 

This Threshold Detennination shall be supplemented with site specific

environmental review at the timeofa developmentapplication and 'a new

threshold detelTI1ination shall be issued prior toJssuanceofany'underlying

permits. Thesitespe<?ific environmental review will address proQ.able

adverse environmental impacts from tlieproposal, including butnot

limited to issues related to dust, noise, traffic, groundwater, water

quality and archaeological resources. 

The amendmentofthe Co.mprehensive Plan to include the subject

property ·in· a MRL designation -shall notbe effectiveuntil such time

as additional environmental review is completed to address site

specific issues, and a DevelopmentA,greement pursuant to RCW· 

36.70B.170 andwec 20.92.8"SO.is enteredb'etween Whatcom'County . 

and Concrete Nor'West. [Emphasis added]. 

The DireCtor also sent a letter, [Exhibit No. 51, dated December·28, 2009, addressed to "Dear

Interested/Concerned Parties," explainin'g thenewlyissued Mitigated DNS. This.letteracknowledges

that theproposal ~ a non-projectaction S~l,lgto amend the ComprehensivePlan and would

authorize orallow ConcreteNor'West to applyfor subsequentpennits to mine. Itwas pointed .out

that the subsequent-applications would besubject to. addition~ environmental review underSEPA, 

thatphased review ofthe application was appropriate, and that the revised SEPA decision lidding the

above "mitigation conditions," " .•. makes. clear that this Threshold Detennination cannotbe used for

subsequent pennitdevelopment applications, andmustbesupplemented withnew infonnation and a

new Threshold Determination." TheA.ppellant, ConcreteNor'West, acknowledges the accuracyof

this statement

TheDirector goes onin the letter, dated December28,2009, to address theportionofthe . 

mitigation conditions," addressing future pro~s bystating as follows:. 

We also recognize that the decision to designate theland for

potential gravel extraction is a significantpublicpolicyquestion. 
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The Whatcom County Comprehensive Plan recognizes and encourages

that adequate mineral resources bedesignated inWhatcom County. 

Yet, the designation ofthis land could occurwithout the decision-makers

having site specific environmental review documents avail~ble for their

consideration. 

The revisedSEPA decision requires 'that additional public revlew would

be necessary before a Comprehensive Plan amendment would become

effective. -A -);)evelopment-Agreem:ent;autlrotizea pursuant to R-cW -36]'6-B.176 ----------------~---

aneJ WCC 20.92.850 would require additional publichearings and'~ decision

ofthe Whatcom County Council befor~ staffwould beauthorized to approve

any site specific development app'lications for the extraction ofmineral

resources on the property. 

Concrete Nor'West objects to the portion ofthe "mitigation conditions," which reads as

follows: 

The amendment ofthe Comprehensive Plan to include the

subject property in a MRL designation shall notbe effective

until such time as additional environmental·review is completed

to address site specific issues; and a Development Agreement

pursuant 'to RCW 36. 70B.170 andWCC 20.92.850 is entered

between Whatcom Countyand Concrete Nor'West

It is the positi6n ofC~ncrete Nor'West that tinder current law a.Mineral ResourCe Lands

Designation becomes ~£fective when approved by theWhatcom County Council; that sitespecific

environmental and oilier impact issues are to be dealt with, purSuant t~ the process set forth within

Chapter 20.13 ofthe Whatcom County Code; and that the requirement for a Development. Agreement

approved by theWhatcom Co~tyCouncil amounts to a revisionofthecurrently existing legal

procedures for review~g a surface mine proposal set for!h inthe Wliatcom Courity Code. 

III. 

Appellants, Friends ofthe Nooksack Samish Watershed, appealed the SEPA MONS, arguing

that the Respo.nsible Official's MDNS, which deferred all considerationofenvirorunental effects of

mining on this site until a specific project application for _actual mining was received. th~t this

d~ision was In error, and that an EIS conSidering at least some ofthe potential, significant adverse

impactsoffuture mining ~t t1rls location should ·be prepared and be available to the decision-makers

the whatcom County Planning Commission and the Whatcom County Council) befO're the Planning

Commission makes its Recommendation and the Whatcom County CoUncil makes its Decision on the

proposed Comprehensi~e PlanAmendment which would put the subject property within the Mineral

Resource Lands Overlay. 

The Hearing Examiner file includes a largenumberofwritten comments from cititens

concerned about impactS ofa mining op.eration on that site. In g~n~ these concerns relate to
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protection ofthe aquifer and possible impacts onprivate wells in the area; impacts on the quaIi tyof

life including noise, dust,and traffic impacts; impacts onproperty values; impacts on loeal tourist-

related businesses in the immediate vicinityofthe proposed expanded MRL; possible impacts on

farming in the area; and adverse impacts on the Nooksack; Riverand the current attempts to restore

endangered fish species using the river. 

Comments from both the Lummi Nation andNooksack IndianTribe raised concerns about the

impactofmining in thisareaon salmonidpopUlations andwater quality in theNooksack River. 

Thesl<~ents.~long-witlLnuri1erous-Other-,- C() mments, point-<nit-that-a- great-number- of-- salmorr ----------------
restoration projects have been c6mplet~ in this general area, and that there are a numberof

threatened saImoriid species ,and trout that could be' affected should the ruining change Conditions, 

including water temperature and water quality. within theNooksack River. ' 

In addition, comments ~ere received from the Washington State DepartmentofArcheology

and Historic Preservation, stating tliat the area has a high potential for archeologiCal resources and

burials and requesting a professional archeological survey. Thecomments from the Lummi Nation

andNooksack Indian Tribe Officials also raised concern about impacts on cultural resources. 

IV. 

AnyConclusion ofLaw which is-deemed a FindingofFaet is hereby adopted as such. Based

on the foregoing Findings ofFact, now are entered thefollowing

CONCLUSIONS OFLAW

Theproposed 280-acre ~ansioIi ofthe Mineral Resource Lands Overlay to include the _ 

subj~i parcel, pursuant to the request ofConcrete Nor'West, requires a Comprehensive Plan

Amendment. SEPAJ;"eview process oftheproposedComprehensive Plan Amendment is the fir,st step

in reYiew oftheproposed Comprehensive Plan-Amendment AfterSEPA issues have been resolved, 

the; Planning Department will review theproposed Amendment Itwill besetfor public hearing in

front ofthe Whatcom CountyPlanning Commission, and Whatcom COuntyPlanning and

DevClopment Services Staffwill prepare andpresenta StaffReport to thePlanning Conunlssion. 

Public testinionywill be taken. Attheend ofthe Pianni,ng Commission proceedings, the Planning

Commission will make a Recommendation; _and the matter, along with therecord before the Planning

Co~ission, Will beplaced in front of-t1,Ie WhatcomCountyCouncil. 'The Council can either

appr<?ve, ordeny the requ,estedMineral Resource Lands ,?xpansion. TheWhatcom County Council, 

shbuid it choose,' Can hold a public hearing prior to anyvote on theproposed Co~prehensive Plan

Amehdment. 

Ifthe Council approves the Amendment, that approval can be appealed to the Growth

Management Hearings Board, pursuant to the Growth Management Act. GroWth Management

Hearings Board D'ecisions tanbeappealed to theCourts. . ' 
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Ifthe property is ultimately included in the Mineral Resource Lands Overlay, the underlying

zoiling will remain Cotnrnercial Forestry and the propertyownercan seek a discretionary

Administrative Approval Use Pennit to mine some, orall, ofthe site, pursuant to Chapter wee
20.73. wee 20.73 sets forth the process orprocedure for obtaining a permit to mine and the criteria

hat Planning and Development Services Staffare to use in determining whether ornot to grant

administrative approval for the inining and, itgranted, what Conditions ofApproval are required in

order to meet the requirements ofChapterWCC20.73. Prior to making a decision, Whatcom County

Planning, as the lead agency, will require"SEPA review and issue a TIrreshold Determination ofeither

Environmen~L~ggjf~~~ which WOll.~_lLi!e ~~ ntaLImp. actStatemenLor~ ____ _ 
Dete~ination ofNonsignificance, which ,could include specific conditionS to mitigate potential

adverse environmental impacts nototherWise covered bycurrentregulations. 

In determinm:g i( and under what conditions,· an administrative approval for surfacing mining

should begranted, the administrative decision-maker [Historically, the Whatcom 'County Geologist

has reviewed and ruled onsurface mining permit applications.] is to require ata minimum that th.e

activity adhere to the Development and Performance Standards ofWCC 20.73.700. 

Thenotificationreq,uirements for administrative approvru pfa proposed surface mine have

been expanded to cover all property owners WithiJ.1I,OOO-feet ofthe external boundaries ofthe

subject property. Other than the expanded noticeprovisions, theAdministrative Approval Uses

Permit section is processed~ing proced~ and criteria set forth inWCC 20.84.235. This section

gives the Planning Departrnen~ the authorityand resp0ll$ibility to approve ordenyAdrninistrative

Approval Uses Applications. The administrative'decision is to bebased upon compliance with the

Development Standards established for theproposeduse, in tllls caSe, wce 20.73, as well as the

Conditional Use Criteria set forth 4t wce 20.84.220. 

The Conditional Use CriteriaofWCC 20.84.220 requires that theuse beharmonious and in

accOrdance with. the objectives oftheWhatcom County Comprehensive Planand the applicable

zoning regulations. Additionally, it sets forth a numb~r ofrequirements which canbeused to either

condition the permit, or, inanapprop7;iate situatipn, deny it. Thes~ additional criteria areaimed at

appropriately mitigating the impacts oftheproposed use on the surrounqing community. Ifthese

impacts cannot be reasonablymitigated. d~a1 ofthepennitapplication woul~: l:be appropriate. 

Pursuant to WCC 20.73 and 20.84, decisions ofthe Planning Department ~ti Administrative

Approval Use PermitS areappealable to the Whatcom CountyHearingExaminer. In the case of

surface mining permit appeals, WCC20.73 provides that the appeal to the Hearing Examiner is

subject to de novo review. De n~vo review allows theparties to create a: new and complete record

1?,eforetbe Hearing Examinerand allows theHearing Examiner to make a decision without referring

to orgranting deference to the administrativedecision made byPlanning. . 

The decision bythe Hearing Examinerontheappeal ofthe administrative decision, and on

any appeals ofthe SEPAThreshold Determination madeonthernining application, maybe appealed

to the WhatcomCounty Council and, ulti~ately, ,to the ~~~ 
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H. 

The "mitigation conditions" placed on the DNS issued by the Responsible Official for this

proposed Comprehensive Plan Amendment delayed the effective date ofthe approval ofthe

Comprehensive Plan Amendment until such time as a site specific application for mining on this site

was approved by the Whatcom County Council. It further modified the procedural requirements for

obtaining a mining permit, as set forth inWCC 20.73 and WCC 70.84, to require the Applicant to : 

enter into a Development Agreement, pursuant to State law and subject to.- apprQ..\! aLb¥theWhatCQm---------~--
County Council~-----------"-. i

If ~lowed to stand, the "mitigation conditions," placed on the DNS by the Responsible

Official, would modifY legislatively adopted procedural requirements for the Amendmentofa

ComprehensivePlancontained in theRevised CodeofWashington. Itwould also rewrite the

procedural requirements in the WhateomCounty Code, adopted bythe Whatcom COunty Council, 

and set forth in WCC 20.73 and WCC 20.84. for obtaininga permit for surface mining. 

There is no authority allowingthe Responsible Official to use his SEPA authority to set aside

thestatutory process requirements for obtaining a permit to mine, as set forth in the Whatcom County

Code, by requiring a different process determined bythe Responsible Official to bemore appropriate. 

Neither the Responsible Official nor the Hearing Examinerhas any authority to revise the Whatcom

CowityCode. As pointed out bytheApplicant, Concrete Nor'West, ''Pmcess is not an element ofthe

envirorunent subject to review underSEPA." 

It was inappropriate for the Responsible Official to usethesubstantive powerunder SEPA to

attach conditions to a Determination ofNonsigmficance which both changed theprocess for the

adoption ofComprehensive PlanAmendments underStatelaw, and the process for obtaining a permit

for site specific surfacemining, pursuant to theWhatcom CountyCode. 

TheAppeal ofConcre~e Nor'Westofthe "mitlgationconditions" should beupheld. The

portion ofthe «mitigation conditions," which did not involve the process for obtaining a

Comprehensive PlanAmendment approval andlor future approval ofa permit to mine, just restated

existiUg law, and did not mitigate environmental impacts. 

m. 

A more difficult issue to resolve is the issue~ raised byFriends ~fthe Nooksack Samish

Watershed. Friends argues that at least some ofthe potential impactS ofactual mining on this site

should be the subject ofan Environmental Impact Statement inorder to provide thePlanning

Commission and Whatcom County Council with sufficient environmental infonnation to decide

whether the proposed expansion of the MineritJ. Resource Lands Overlayproposed byConcrete

Nor'West should be approved. 

Concrete Nor'West argues that theproposal is a non-project action, that prior to anymining

takingplaceon this site, Concret~ Nor'Westwould be required to address significant adverse
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3 . notification to neighboring property owners within 1,000 feet to

insure opportunity for written input and/or-appeal, and

4 . access to de novo review by the Hearing Examiner ifadministrative

approval ordenial is appealed. 

The record does notsupport Petitioners' arguments that residential uses will be

impermissibly impacted bymineral lands. designation. Project-specific review

will provide the opportunity for residents likelyto be affected by a mining .. _' ____ . _____ ! ____ ~ 

propo-sahovmce-tUelr Concerns to the County." [At page 10]."---"-'----'-'--

As can be seen from the above quote, Whatcom Countyhad taken the position, before the

Hearings Board, that a Mineral Resource Lands designation is not a right-ta-mine. The Board

accepted the County's argument that laterproject specific review provides the necessary opportunity

to raise concerns about actual impacts ofa miningproposal. . 

In a seCond decision bythe Western Was~gton Growth Management Hearings Bqard, Case

No. 05-2-0011, [Exhibit4-5 ofthe.'Hearing Examiner's file] the Hearings Board addresses a

Determination ofNonsignificance for the proposed additionofMineral Resource Lands to the MRL

Overlay, statingas follows: 

The SEPA process is staged in Whatcom County,applie<I both

programmatically and specifically, and is notcomplete for a mineral

resource lands matter until a final detennination is madeonan

administrative approval permit for miningoperations. Petitioner

participated in this ·SEPA proceSs to date and, in her casebriefing, did

not demonstrate that theCounty failed to propedyutilize that process

in iss\ling a DNS on the subject MRLdesignation. The County's

arguments are persuasive. " [atpage 23] . 

The Responsible Official acknowledged this policyofWhatCOm Countyto review and

address, underSEPA,impacts ofa proposed mining operation atthetime there is an Administrative

ApprQval UsePermit Application for a miningoperation. Whatcom Countyhas routinely not

required a SEPA review ofenvironmental issues related to actual mining operations during the

process ofdetermining whether ornot to designate specific properties as Mineral Resource Lands, but

instead considering the ComprehensivePlan Amendment to be a non-project action not subject to an

impact analysis until an actual permit application has beenfiled. TheResponsible Official

acknowledged' this policyin his letterofDecember28,2009, ExhibitNo.5, and through his three

Threshold Determinations ofNonsignificanee. None ofthe Threshold Detenniriations contained

mitigation conditions," designed to deal with potential adverse impacts from actual mining on this

site. 

Friends argues that this opgoing policy is inerrorand that at least some analysis ofthe actual

potential adverse impacts from mining needs tobedone under SEPA at the pointwhere a specific

projectpropertymaybe placed within a Mineral Resource Lands Overlay. 
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In support ofthis position, Friends mainly relies on King County v. Washington State

Boundary Review Board for King County, et aI, 122 Wash.2d 648, 860 P.2d 1024 (1994), hereinafter

referred to as Black Diamond. In Black Diamond, the Supreme Court was dealing with an

Annexation by the City ofBlack Diamond oflands in unincorporated King County approved by the

King County Boundary Review Board. The Washington State Supreme Court in a 5-3 decision held

that an Environmental Impact Statement should have been prepared for the proposed annexations, 

reversed the Determination ofNonsignificance issued by the CityofBlack Diamond and remanded

the matter with the requirement that an Environmental Impact Statement be-P-re_Ilaroo.an<lthaUhc---------------------:--

oar<l re-openTtS--hearings to consider the Environmental Impact Statement, and then issue a new

decision. 

The three Justices who dissented argued that an Enviroritpental Impact Statement was not

required at this point because future allowed and potential uses were specUlative. 

InBlack Diamond,-theSupreme Court concluded as follows: . -

We therefore hol~ that a proposed land-use related action is not

insulated from full environmental review simply because there

are no existing specific proposals to develop the land in question or

because there are no immediate Land-use changes which will flow

from proposed action. Instead, anEIS should be prepared where the

responsible agency detennines that significant adverse environmental-

impacts are probable following the government action. [ at page 12). 

The Court also points out in a footnote that agencies can limit the scope ofthe EIS to " the

level ofdetail appropriate to the scope ofthe non-projectpropos~" citing WAC ] 97-11-442 (2). In

support ofthe Court's decision, the Courtpointed out that a likelihood ofdevelopment ofthe annexed

property was unquestionable and that, ifannexed, " they will by force ofIaw become part ofthe Black

Diamond Urban Growth Area." 

The Hearing Examiner reads this decision to indicate that there is no clear or absolute line of

demarcation between project specific applications requiring full environmental review and non-

project applications, which are often exempted from environmental review because the impacts of

future development may be speculative. 

In .B1ack Diamond, the Court concluded that the annexation action itselfwould

unquestionably result in future development which could have significant adverse environmental

impacts. In this case, future mining on this site,_ ifadded to the MRL Overlay, is not a foregone

conclusion. 

In this appeal, the Hearing Examiner does not believe that expanding the MineraI Resource

Lands O~erlay, the subject site will unquestionably lead to new ordifferent development than that

which is currently allowed. Itwill allow applications f,!r surfacing mining on the site where they are

prohibited at this time. But the surface mining activity will onlybe allowed after a full environmental
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review and findings bydecision-makers that both_ the specific development standards, both for surface

mines and the-more-general Conditional Use Criteria, can be met. 

IV. 

A careful reading ofthe Whatcotn County Comprehensive Plan establishes that the legislative

bodyenvisioned a two-step approval process prior to the grantingofsurface mine permits. Pursuant · 

to the Growth Management Act, Whatcom County is required to identify mineral resource lands of

vcilue-anofopr()Videareguratory frameworlC -wrucK-aIIo'Wssiliface mining inappropriate situations. 

The first phase ofdetermining whether or not surface mining shOuld take place in a given area

is the applicationofthe Designation Criteria for Minel'al Resource Lands setforth in Chapter 8 ofthe

Whatcom County Comprehensive Plan, starting on page 8-29. Thesecriteria direct the Planning

ComtlJ.ission and theWhatcom County Council when considering proposed additions to the MLR

Overlay. Concrete Nor'West would have to convince the decision-makers that the site which they

wish to incorporate into theMRL Overlaymeets these Designation Criteria. These criteria do not

require a complete investigation ofpotentiafsignificant environmental impacts offuture mining, prior

to designating a property as a Mineral Resource Land. -. 

Onthe other hand, Goal 8-P ofChapter 8 oftheWhatcom County Comprehensive Plan, 

Policy 8-4; specificallystates that environmental review and theapplication ofappropriate site

specific conditions be determined through- an administrati:vepermit approval process, pursuant to the

Zoning Ordinance, requiring notification to propertyowners within 1,-OOO-feet oftheboundaryofthe

site, to ensure opportunity for written input andlorappeal and granting access to de novo review by

the Hearing Examiner. 

These Comprehensive Plan Policies are canied out bythe development regulations ofWCC

20.73 and application ofthe Conditional Use Criteria ofWCC 20.84, which included a finding that a

site specific proposed mining operation be consistent with the Go3.Is and Policies ofthe Whatcom

County Coniprehensive Plan. 

Inregard to Resource Lands. Comprehensive Plan GoaIS-Q, dealing V\lith fish and wildlife, 

reads as follows: -

Goal 8-Q: Ensurethat mining avoids adverse impacts to the

habitat ofthreatened and endangered fish andwildlife species. 

Inorder to approve a specific mi.ning operation, thedecision-maker would have. to conclude

that this Goal has been met. In the case ofthis subject parcel, there is a reasonable amount of

evidence already in the record which suggests that there. is a potential for adverneimpacts to the

habitatofthreatened and endangered fishspecies. TheApplicant would be required to establish that

mining couldtake place at this location while avoiding· thesepotential adverse impacts, orthe

application to mine could be deniedbased on lackofconsistencywith the Comprehensive Plan. 

16

000271

j



Additionally, ifan Environmental hopact Statement is required for proposed mining on this

site, the decision:..maker has substantive authority under SEPA to attach conditions to an

administrativepermit approval for a mining operation necessary to mitigate specific, identified

adverse envirorunental impacts, or to denya permitorapproval, using substantive authority ofSEPA, 

based on a finding that the mining proposal would r~ult inprobable significant adverse

environmental impacts identified in the Final Environment~ hopact Statement. wce 16.08.160. 

v. 

The Hearing Examiner's reading ofthe Comprehensive Plan in relation to mineral resource

lands and surface mining, along with the adopted regulations applying to the Mineral Resource Lands, 

anticipated a bifurcated review process in which the Whatcom County Council would determine what

properties to place within the MRLbased on specificDesignation Criteria referring mainly to the

value and location ofnon-metallic mineral deposits while leaving the determination <lfthe impacts

and approval or denial ofspecific' mining operations to an administrative permit approval process, 

withde novo appeal to the Hearing Examiner. 

Whatcom County has specificallyargued before the GrowthManagement Hearings Board that

this is theprocess chosen and the Hearings Board has upheld this bifurcated process as being

appropriate and legal. 

Whatcom Countycould have chosen a different process, could have DesignationCriteria

which would include a full en'Vironmental review ofIl1ining impacts and could have allowed mining

on mineral resource lands to be an outright peimitted use once a property is designated as a Mineral

Resour~ Land. Whatcom Countyhas chosen to take a different path; This path is consistent with

the general division between project actions and non-project actions allowed underSEPA. 

VI. 

TheThreshold Detennination oftheResponsible Official under SEPA is entitled to

substantial weight. Friends has failed to show sufficient evidence ofa substantial likelihood ofa

significant environmental impactshould the Whatcom CountyCouncil approve the request to include

the subjectpropertywithin the Mineral Resource Lands Overlay. 

TheSEPA Detenninationrelates to a non-project action which requires an application for

Administrative Approval Use Permit for a surfacemining permit inthe future. The application for an

Administrative Approval Use Permit is for actual mngandwill be subject to full environmental

review at the time an actual mining proposal is submitted. At the tune the application is submitted

and reviewed, Whatcom Countyhas full authority to require an Environmental hopact Statement, if

deemed appropriate by the ResponsibleOfficial; to attach substantive mitigationconditions to any

Determination ofNonsignificance; to deny, basedon the substantive authorityunder SEPA., any

permit application, which has beensubjected to the requirement for an Enviromnental hopaet

Statement; and to denyorconditionanypermit application baSed on thecriteria set forth inwee
20.73 and WCC 20.84.235, including, byreference, the Conditional Use Criteria ofWCC 20.84.220, 
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which allow a pennit application to bedenied based on its failure to establish that it is harmonious

and in accordance with the general and specific objectives of the Whatcom County Comprehensive

Plan. 

VII. 

The decision ofthe Responsible Official to issue a DNS for the proposed addition ofthe 280-

acres to the Mineral Resource Lands Overlayshould be upheld. The request ofFriends ofthe

Nooksack Samish Watershed that the Hearing Examiner overturn the DNS issued and require an EIS i

should- b~rdentecl:-·~··-·-···----·-··~-.... ----.. ------.-.-.~---.--........ --.. --..... _ .......... --------... ~ .. _;__.--~-

VIII. 

Any Finding ofFact deemed to be a Conclusion ofLaw is hereby adopted as such. Based on

the foregoing Findings ofFact andConc1usions ofLaw, now is entered the following

DECISION

The AppealofConcreieNor'West ofthe Mitigation Conditions attachedto the DNSby the

Responsible Official is UPHELD .. 

The AppealofFriends ofthe Nooksack Samish Watershed requesting that the Hearing

Examiner overturn the Determination ofNonsignificance, issued byihe Responsible OffiCial, is

DENIED. 

NOTICE OF APPEAL PROCEDURES FROM FINAL DECISIONS OF

THE WHATCOMCOUNTY HEARING EXAMINER

This action ofthe Hearing Examiner is final. The following review procedure is available

from this decision and maybe taken bythe applicant, anypartiofrecord, or any County department. 

Appeal to County Council. Within tenbusiness days ofthe date ofthe decision a written

notice ofappeal maybe filed with, and all required filing fees paid to, the Whatcom County

Council, Courthouse - 1st Floor, 311 Grand Avenue, Bellingham, WA 98225. The appeal

no~ce must state either: 

1) The specific ·error of~aw which is alleged, or

2) How the decision is clearly erroneous on the entire record. 

More detailed information about appeal procedures is contained in the Official Zoning

Ordinance. at Section 20.92,600-.830. A copyofthis document is available for review at the County

Council Office. After an appeal has been filed and the Council office has received tlie hearing record

and transcript ofthepublic hearing, the parties·.will be notified ofthe time and -date to file written

arguments. .' 4

DATED this 16lh dayofJune2010. / 11~~~~ 

Michael Bobbink, Hearing EJCaminer
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Comprehensive Plan which states as follows: 

Policy 8P-l Designate a 50 year supply ofcommercially significant construction aggregate supply. 

On January 22, 2008 the County filed a motion to dismiss the Petition for Review. Concrete Nor'West responded

to the motion on February 5, 2008. 

A telephonic hearing on the motion was heard on February 13, 2008. Petitioner Concrete Nor'west appeared

through its attorney Lesa R. Starkenburg-Kroontje. Whatcom County appeared through its attorney Karen

Frakes. All three Board members attended, James McNamara presiding. 

III. ISSUES ON APPEAL

3 On the motion, the issues for the Board are: 

1. Does the Board have jurisdiction over the Petition for Review where the challenged action is the decision of

the County to deny an application to change the comprehensive plan and zoning designation to adopt a mineral

resource lands comprehensive plan and zoning designation for approximately 24.9 acres ofPetitioner's land? 

2. Assuming that the first question is answered in the affirmative, does the petition for review state a claim upon

which the Board may act where Petitioner has not alleged that its property met the County's requirements for

designation ofa mineral resource land pursuant to its adopted designation criteria? 

IV. DISCUSSION

Positions of the Parties

County's Position

The County begins by pointing out that it adopted its Comprehensive Plan in 1997. Its plan included specific

provisions regarding mineral resource lands and designation ofmineral lands of long-term commercial signific-

ance. [ FN5] Following a challenge to those provisions, the Board found the mineral resource provisions com-

plied with the GMA in Wells v. Whatcom County, WWGMHB No. 97-2-0030c (FDO, January 16,1998). 

Pursuant to RCW 36.70A.130, the County completed a review and update of its Comprehensive Plan seven

years later, including changes to the mineral resource provisions. The County notes that the Board found that up-

date complaint with the GMA in Franz v. Whatcom County, et al., WWGMHB No. 05-2-0011. Having conduc-

ted the review ofits 1997 plan, the County argues that it is currently under no obligation under the GMA to re-

view its plan until the next seven year review in 2011. [ FN6] 

The County relates that, on December 30, 2005, Concrete Nor'west filed an application with the County for an

amendment to the County comprehensive plan and zoning map to create a mineral resource land and zoning

overlay designation for approximately 24.9 acres. [ FN7] The matter was considered and denied by the County

Council at a public hearing held on January 30, 2007. [ FN8] The County argues that the Board does not have

jurisdiction over decisions to deny an application to amend a comprehensive plan or development regulation. In-

stead, the County argues, unless a petition alleges that a comprehensive plan, a development regulation or

amendments to either violate the GMA, the Board does not have subject matter jurisdiction to hear the petition. 

FN9] Further, the County argues, a review based on a " failure to act" is authorized only where the jurisdiction

fails to take an " action by a deadline specified in the act", citing to WAC 242-02-220(5).[FNI0] Because the

County did not adopt any changes to its GMA compliant comprehensive plan or development regulations, and
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did not fail to meet any deadline established by the GMA, the Board lacks subject matter jurisdiction, the

County argues. 

Petitioner's Position

4 Petitioner argues that both approvals and denials of comprehensive plan amendments are subject to hearings

board appeal. [ FNll] It asserts that the annual review provisions of the Growth Management Act is a require-

ment that the County must engage in and over which the Board has jurisdiction. The County's review and evalu-

ation ofproposed amendments constitute an " action" reviewable by the Board, it claims. 

Petitioner further claims that the annual review process is also intended to provide the opportunity to consider

newly acquired information and thereby meet its requirement under RCW36.70A.l71 to review its mineral re-

source land designations. 

Just as the County is required to address non-compliant provISIons of its plan during an update under

RCW36.70A. 130(1) and (4), so too should it be required to address noncompliance issues in its mineral desig-

nations when it elected to consider its proposal, Petitioner suggests. [ FNI2] 

Petitioner also claims that when the County engages in the update process set forth in RCW 36.70A. 130(2) and

publicizes its annual comprehensive plan review, it opens itselfup to challenge if that review results in actions

that are in violation ofGMA mandates. In this case, Petitioner asserts, those violations include the County's fail-

ure to designate its property as mineral resource lands. 

Board Discussion

1. Does the Board have jurisdiction over the Petition for Review where the challenged action is the decision

ofthe County to deny an application to change the comprehensive plan and zoning designation to adopt a

mineral resource lands comprehensive plan and zoning designation for approximately 24.9 acres ofPetition-

errs land? 

At the outset, we reject the County's broad proposition that the Growth Management Hearings Boards lack juris-

diction over any denial ofan application for an amendment to a local jurisdiction's comprehensive plan. 

Significantly, neither party cited in their briefs any Washington appellate court decisions or prior decisions of

the Western Board that addressed the issue of the Board's jurisdiction to hear an appeal ofa denial ofa compre-

hensive plan amendment. Therefore, we look to the language ofthe statute. 

The jurisdiction of the boards is established in RCW 36.70A.280 and 36.70A.290. RCW 36.70A.280(1)(a) 

provides: 

1) A growth management hearings board shall hear and determine only those petitions alleging either: 

a) That a state agency, county, or city planning under this chapter is not in compliance with the require-

ments of this chapter, chapter 90.58 RCW as it relates to the adoption of shoreline master programs or

amendments thereto, or chapter 43.21 C RCW as it relates to plans, development regulations, or amend-

ments, adopted under RCW 36.70A.040 or chapter 90.58 RCW; 

The County stated at oral argument that it accepts and considers applications for mineral resource land designa-

tion as part of the annual review of its comprehensive plan. It also admitted that, in the event that it grants an ap-

plication to designate a property with the mineral resource land designation, that determination is subject to ap-

peal to the Board. However, it maintains that a denial of the same type ofapplication is not subject to Board ap-

peal. It cites to the provisions of RCW 36.70A.280(l)(a) that give the Board jurisdiction over compliance with
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of Board review. Were it otherwise, it would not be possible for the Board to review those cases where the

County's mineral resource land designation criteria were misapplied or misinterpreted so as to deny designation

in cases where the lands under consideration met the applicable criteria. Furthermore, an aggrieved party seek-

ing to challenge the County's decision to deny a proposed redesignation would have no recourse to the courts as

the adoption and amendment of comprehensive plans is a matter over which the Growth Management Hearings

Boards have jurisdiction. [FN18] 

6 The County characterizes the Petitioner's challenge as based on a "" failure to act" [ FN 19] and points out that

it adopted its mineral resource lands provisions, including the required designation ofmineral lands of long-term

commercial significance in 1997. [ FN20] It further notes that, seven years later, it performed the review of its

comprehensive plan and mineral resource provisions, as required by RCW36.70A.130. [ FN21] Consequently, it

argues, it had no obligation to revisit this portion of the comprehensive plan in 2006, when this application was

submitted, and that its mineral resource provisions are immune from challenge until 2011, [FN22] 

However, merely because the County is currently under no obligation to review its mineral resource lands provi-

sions at the present time does not mean that the failure to follow its adopted process and criteria for a designa-

tion change is subject to challenge only every seven years. 

As part of its effort to conserve mineral resource lands, the County adopted a process within its comprehensive

plan for designation ofmineral resource lands upon application of the property owner or operator. The County's

Mineral Resources section of its comprehensive plan describes the difficulty ofdesignating a sufficient supply

ofmineral resources and calls for an expansion ofmineral resource designations that meet certain criteria: 

The fifty year demand for minerals in Whatcom County is difficult to project and requires many assump-

tions. Based upon Whatcom County's per capita rate of consumption of 12.2 cubic yards ofsand & gravel

and 1.3 cubic yards of bedrock that is being utilized for official planning purposes, approximately 174.4

million cubic yards would be required over the fifty year planning period from 2005-2054. The Washington

State Department ofNatural Resources, however, has recommended a per capita rate that would result in a

fifty year demand ofapproximately 129 million cubic yards in Whatcom County. This estimate assumes that

conservation, recycling, increased cost, high density development (which requires less rock per person), and

political decisions will result in reduced demand despite continued population growth. Conversely, some

factors may increase demand for aggregate such as the construction ofmass transportation systems, the pos-

sible substitution ofmasonry materials for wood products, and increased exports to Canada or other United

States counties. 

Meeting the demand for construction aggregate in Whatcom County requires expansion of the mineral re-

source land designations and the consideration ofthe importation ofaggregates. The policies and criteria be-

low are meant to guide meeting the demand for construction aggregate. [ FN23] 

The comprehensive plan then goes on to specify 17 designation criteria. [ FN24] Using those designation criteria, 

the plan establishes a process for making additional designations. One of those methods is upon the application

ofthe owner or operator ofa mineral resource operation: 

MINERAL RESOURCES - SITE SELECTION METHOD

7 1. Sites meeting Mineral Resources Designation Criteria 1-5 ( and areas enclosed by these sites greater

than 50%). 

2. Sites requested by owner or operator meeting designation criteria. 

3. Sites that are regionally significant meeting designation criteria. 
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4. Sites adjacent to both roads and other proposed MRL sites meeting designation criteria [FN25] 

Having chosen to adopt a process for considering applications for the designation ofadditional mineral resource

lands as part ofits GMA requirement to conserve natural resource lands, the County cannot then avoid review of

the decisions it makes upon those applications during annual review. 

While we do not accept the County's position that the boards lack jurisdiction over denials of proposed plan

amendments, neither do we accept Petitioner's argument that a local jurisdiction necessarily opens unamended

portions of its plan to appeal when it conducts its annual review. Petitioner misreads the statutory scheme of

plan updates set forth in RCW 36.70A.130. Contrary to its assertion that " The annual procedure to either legis-

latively amend, or chose not to amend, a comprehensive plan is a requirement for Whatcom County under the

GMA" [ FN26] the GMA instead provides that local jurisdictions may consider updates, proposed amendments

or revisions may be considered " no more frequently than once every year".[ FN27] Pursuant to RCW

36.70A.l30( 4)(a) the County shall review, and if necessary revise, its comprehensive plan every seven years. It

is this seven year update cycle to which RCW 36.70A.131 refers when it mandates that the County shall review

its mineral resource lands designations and development regulations as part of the review required by RCW

36.70A. 130(1). 

Conclusion: The subject of Petitioner's appeal is a comprehensive plan amendment and therefore within the

scope ofthe grant ofjurisdiction to the boards. The County's process for considering applications for the desig-

nation ofadditional mineral resource lands as part of its GMA requirement to conserve natural resource lands is

subject to Board review even when that review concludes in denial ofan application. 

2. Assuming that the first question is answered in the affirmative, does the petition for review state a claim

upon which the Board may act where Petitioner has not alleged that its property met the County's require-

mentsfor designation ofa mineral resource landpursuant to its adopted designation criteria? 

Having concluded that the mere fact of the denial ofthe Petitioner's application does not divest the Board ofjur-

isdiction, this does not necessarily lead to the conclusion that the Board can hear this appeal. Instead, we must

examine the issues presented in the Petition for Review to determine if they present claims that the Board can

address in this appeal. 

In this case, Petitioner has not alleged a violation of a GMA requirement with regard to the very aspect of the

County's process that we have concluded is subject to review - the application of the mineral resource designa-

tion criteria. 

8 Once the plan has been found compliant or is presumed compliant after the period for appeal has expired, the

goals and procedures adopted in the plan are presumed to comply with the GMA. When a local jurisdiction acts

in conformity with its compliant comprehensive plan, there is no basis for a challenge to those actions as failing

to comply with GMA goals and requirements. Once a comprehensive plan is adopted and is either found or

deemed compliant with the GMA, challenges may not be brought to compliance with GMA goals but must be

brought under the policies and objectives adopted by the comprehensive plan to meet GMA requirements. 

Therefore, Petitioner's challenges in Issue I, i.e. failure to comply with goals 5, 6 and 8 ofthe GMA, [FN28] are

not timely. 

As we have already addressed above, the challenges in Issue 2 (to the sufficiency of the annual review) are not

well-founded. The compliance of the County's plan policies and development regulations are not opened for re-
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view annually unless the County adopts a change to them. The seven-year update pursuant to RCW 36.70A.130

is the opportunity for the County and its citizens to raise amendments to bring the plan and development regula-

tions into compliance where necessary. 

Although it is possible to raise a claim for violation of the County's own plan requirements, the petition for re-

view did not do that. The violation of the County's comprehensive plan goals asserted in Issues 3 and 4 do not

raise claims under express requirements of the plan with respect to the property at issue here. Goals 8H, 8K, 8P

and 8P-I state general objectives ofthe County's mineral resource lands strategy; they do not require any partic-

ular action with respect to the Petitioner's application. While the plan does contain requirements for the consid-

eration ofadditional mineral resource lands designations upon application of the property owner, those plan re-

quirements are not challenged in the petition for review. 

A Growth Management Hearings Board may decide only issues " presented to the board in the statement of is-

sues, as modified by any prehearing order".[ FN29] The issues in this case, as stated in the Prehearing Order al-

lege that that County's decision to not make a designation change to Petitioner's property violated GMA goals

five, six and eight ( issue 1); that the County violated its obligations under RCW36.70A. 130(1)(a), . 131 and

170(c) ( issue 2); that the County violated its own comprehensive plan goals ( issue 3); and that the County viol-

ated a comprehensive plan policy (issue 4). Conspicuously absent is an allegation that the County misapplied its

mineral resource land designation criteria, and that Petitioner's property qualified for designation under those

criteria. In the . absence ofsuch an allegation, under RCW 36. 70A.290(1), the Board lacks a basis upon which to

consider whether the County applied those criteria correctly. Since the petition for review fails to state a claim

ofa failure to follow a plan requirement in the County's determination with regard to the mineral resource lands

designation criteria, this appeal must be dismissed. 

9 Conclusion: Petitioner has not alleged a violation of a GMA requirement with regard to the very aspect of

the County's process that we have concluded is subject to review - the application ofthe mineral resource desig-

nation criteria. In addition, Petitioner's challenges in Issue lare not timely. Once a comprehensive plan is adop-

ted and is either found or deemed compliant with the GMA, challenges may not be brought to compliance with

GMA goals but must be brought under the policies and objectives adopted by the comprehensive plan to meet

GMA requirements. The challenges in Issue 2 are not well-founded. The compliance of the County's plan

policies and development regulations are not opened for review annually unless the County adopts a change to

them, which is not the case here. The violation of the County's comprehensive plan goals asserted in Issues 3

and 4 do not raise claims under express requirements ofthe plan with respect to the property at issue here. 

V. FINDINGS OF FACT

1. Whatcom County is a county located west of the crest of the Cascade Mountains that is required to plan

pursuant to RCW 36.76A.040. 

2. On December 20, 2006 Petitioner submitted an application for an amendment to the Whatcom County

Comprehensive Plan and zoning map to create a mineral resource land and zoning overlay designation for

approximately 24.9 acres. The application was considered by County staffand the Planning Council. 

3. On September 2S, 2007, the Whatcom County Council adopted its 2007 comprehensive plan amend-

ments. These amendments did not include the amendment requested by Petitioner. 

4. On November 16, 200TPetitioner filed a timely Petition for Review. 

S. The Petition for Review in this case did not allege that the County improperly applied its mineral re-

source lands designation criteria, nor that Petitioner's property met those criteria. 

2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 9

6. Any Finding ofFact later detennined to be a Conclusion ofLaw is adopted as such. 

VI. CONCLUSIONS OF LAW

A. The Board has jurisdiction over the parties to this action. 

B. Petitioner Concrete Nor'West has standing to raise the issues in this case. 

C. The jurisdiction of the Board includes the authority under RCW 36.70A.280(1) to detennine whether a

state agency, county, or city planning under RCW 36.70A is not in compliance with the requirements ofthis

chapter. 

D. The subject ofPetitioner's appeal is a comprehensive plan amendment and therefore within the scope of

the grant ofjurisdiction to the boards. 

E. The County's process for considering applications for the designation of additional mineral resource

lands as part of its GMA requirement to conserve natural resource lands is subject to board review pursuant

to RCW 36.70A. 280(1). 

F. The Board can find a county or city "not in compliance with the requirements ofthis chapter" within the

meaning ofRCW 36.70A.280(l) even where county or city denies an application submitted during annual

review. 

10 G. A Growth Management Hearings Board may decide only issues presented to the board in the state-

ment ofissues, as modified by any prehearing order pursuant to RCW 36.70A. 290(1). 

H. Absent an allegation in the Petition for Review that the County misapplied its mineral resource land des-

ignation criteria, and that Petitioner's property qualified for designation under those criteria the Petitioner

has failed to allege violations sufficient to allow the Board to consider whether the County applied those cri-

teria correctly pursuant to RCW 36.70A.290(1). 

J. Once a comprehensive plan is adopted and is either found or deemed compliant with the GMA, challenges

may not be brought to compliance with GMA goals but must be brought under the policies and objectives

adopted by the comprehensive plan to meet GMA requirements. 

J. The challenges in Issue 2 are not well-founded. The compliance of the County's plan policies and devel-

opment regulations are not opened for review annually unless the County adopts a change to them, which is

not the case here pursuant to RCW 36.70A.l30(l)and(4). 

K. The violation ofthe County's comprehensive plan goals asserted in Issues 3 and 4 do not raise claims un-

der express requirements ofthe plan with respect to the property at issue here, and therefore will not be con-

sidered by the Board pursuant to RCW36.70A.290(1). 

L. Any Conclusion ofLaw later detennined to be a Finding ofFact is adopted as such. 

VII. ORDER

Based upon a review ofthe Petition for Review, the briefs and exhibits submitted by the parties, and having con-

sidered oral argument, and deliberated, the County's motion to dismiss the Petition for Review is GRANTED. 

So Ordered this 28th day ofFebruary, 2008. 

James McNamara

Board Member

Holly Gadbaw

Board Member
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Margery Hite

Board Member

FNI. Respondent's Dispositive Motion, filed January 22, 2008. 

FN2. Petitioner's Memorandum in Opposition to Dispositive Motion, at 2. 

FN3.Id. 

FN4.Id. 

FN5. Respondent's Memorandum in Support ofDispositive Motion, at 1. 

FN6. Id. at 2. 

FN7. Id. at3. 

FN8.Id. 

FN9. Id. at 4. 

FNI0.Id. 

FNII. Id. at 4. 

FN12. Id. at 9. 

FN13. Respondent's Memorandum in Support ofDispositive Motion, at 4. 

FNI4.Id. 

FN15. Wenatchee Sportsmen v. Chelan County, 141 Wn.2d 169,4 P.3d 123 ( 1999). 

Page 10

FN16. Woods v. Kittitas County, Slip Opinion 78331-4 (Dec. 20,2007) at 19; Somers v. Snohomish County, 105

Wn.App. 937, 21 P.3d 1165 ( 2001, Div. I). 

FN17. In this interpretation, this Board accords with City of Tacoma v. Pierce County, CPSGMHB Case No. 

99-3- 0023 ( Order on Reconsideration, March 27,2000). 

FNI8. RCW 36.70A.280. 

FNI9. See, WAC 242-02-220(5). 

FN20 . Petitioner's Memorandum in Opposition to Dispositive Motion, at 1. 

FN21. Id. at 2

FN22.Id. 

FN23. Whatcom County Comprehensive Plan at 8-26 - 8-27. 
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