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I. INTRODUCTION & SUMMARY OF ARGUMENT

Three property owners sued the Port of Seattle in June 2009 in a
putative class action asserting one cause of action — inverse condemnation.
They claimed a permanent decrease in their real property’s value was
caused by an alleged increase in noise, vibrations, and emissions from
operations on the new Third Runway at the Port’s Seattle-Tacoma
International Airport (“Sea-Tac™) after it went into use in late 2008.

Plaintiffs pursued these claims despite undisputed evidence (and an
admission by their expert) that improved jet engine technology and lower
numbers of flights resulted in properties around Sea-Tac experiencing a
significant decrease in noise in the years preceding their lawsuit. See
App’x 1. Plaintiffs presented no “before vs. after” evidence showing that
noise actually increased across the proposed class areas after the Third
Runway opened; the evidence in the record shows it did not. App’x 2.

Plaintiffs appeal the trial court’s order denying class certification, a
summary judgment order enforcing express avigation easements owned by
the Port, and a summary judgment order dismissing claims as to which
plaintiffs provided no evidence. This Court should affirm those orders.

Plaintiffs accuse the trial court of “disregarding time-honored
judicial mechanisms™ in managing this case. Appellants’ Br. 1. To the

contrary, the trial court allowed plaintiffs to file multiple motions for class
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certification, but ultimately denied certification because they never carried
their burden of showing that the case met the requirements of CR 23.

The trial court then entered a comprehensive case management
order that had been negotiated and agreed to by the parties. That order
(1) granted leave to file an amended consolidated complaint for 291
individual plaintiffs, (2) set pretrial deadlines and a trial date, and
(3) adopted procedures for specified summary judgment motions that were
to “be filed in a manner that will resolve as many claims in as efficient a
manner as possible.” CP 2084. The court granted those motions, which
were based on defenses the Port had asserted throughout the case.

After the summary judgment decisions, 25 plaintiffs were left in
the case. Rather than provide long-awaited discovery responses about
their expert witnesses, the remaining plaintiffs voluntarily dismissed their
claims. This appeal followed. This Court should affirm the rulings below.

No Abuse Of Discretion In Denying Class Certification. Plaintiffs

brought three motions for class certification. At the hearing on the second
motion, plaintiffs’ counsel conceded that they had not met their burden of
demonstrating that the case satisfied CR 23. RP 49; CP 897. The court
specified deficiencies to be cured if they filed a third motion. CP 897-98.
Plaintiffs filed a third motion. Discovery and briefing were

conducted over the next year. After considering an extensive record,
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briefing, and hearings held over two days, the trial court again denied class
certification. The trial court ruled that (1) the named plaintiffs did not
adequately represent the class, (2) plaintiffs had not prepared a statistical
model that could address their proof requirements on a class-wide basis,
(3) individualized issues of fact necessary to resolve liability, damages,
and the Port’s defenses on a property-by-property basis predominated over
common issues, and (4) a class action was not a superior method of
resolving the inverse condemnation claims. In a 15-page order, the court
carefully considered the record and each requirement of CR 23. CP 2055-
69. The court did not abuse its discretion in denying class certification.

Avigation Easements Barred Claims. The Port’s first summary

judgment motion was based on express avigation easements granted to the
Port as part of its noise mitigation program. Participants in that voluntary
program received either cash payments or the installation of improvements
such as upgraded windows, doors, and insulation provided by the Port at
no cost to the property owners. The state statute authorizing the Port to
conduct the program required property owners to convey an avigation
easement to the Port in return for those benefits. The undisputed evidence
— including expert testimony accepted by plaintiffs’ counsel — showed, and
plaintiffs concede on appeal, that Sea-Tac is operating within the noise

levels allowed by the easements. Appellants’ Br. 42.
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The trial court rejected plaintiffs’ arguments that the easements
were obtained through duress, a procedurally unconscionable process or
that their terms are substantively unconscionable. CP 3942-46. Plaintiffs
do not challenge those rulings on appeal.

Plaintiffs’ sole argument on appeal is that the easements are
improper waivers of the right under the state constitution to receive
compensation for a “taking or damaging” of a property interest. Plaintiffs
cite no authority that a constitutional waiver analysis applies here.
Through the easements, the Port acquired, and provided consideration for,
the right to operate aircraft over and in the vicinity of plaintiffs’
properties. The Port has not exceeded the scope of that right. The
avigation easement order should be affirmed.

Trial Court Properly Dismissed Claims By Plaintiffs That Bought

Property After The Port Published FAA-Accepted Noise Exposure Maps.

The Port’s second motion for summary judgment was based on a federal
statute and regulations adopted by the FAA. Undisputed facts showed
(1) the Port complied with FAA regulations when it published notice of
two FAA-accepted Noise Exposure Maps (“NEMs”), (2) plaintiffs
affected by the motion purchased their properties affer notice of the NEMs
was published, and (3) none of those plaintiffs could meet the requirement

imposed on them by federal law of showing that current noise levels from
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airport operations exceeded the levels shown on the applicable NEM. The
Port’s moving papers plainly requested dismissal of all claims asserted by
those plaintiffs.

Plaintiffs conceded that their claims for damages based on noise
from airport operations should be dismissed. RP 254. They argued against
their complete dismissal from the case, however, by asserting that they
had alleged claims based on factors other than airport noise, i.e. vibrations
and emissions. Despite being on notice of the NEM defense for years,
knowing for months that the NEM motion would be filed, and having an
extended time to respond to the NEM motion, plaintiffs failed to submit
any expert testimony on vibrations or emissions, and not one of the
plaintiffs submitted a declaration or other evidence to show they had any
claims other than those based on noise from airport operations. The trial
court ruled that the plaintiffs could not rely solely on the allegations in the
complaint to oppose summary judgment. Because they provided no
evidence creating a material issue of fact to show non-noise claims

existed, the court’s order fully dismissing them was proper. RP 258.
II. RESTATEMENT OF ISSUES ON APPEAL

The Port restates the issues on appeal as follows:
(1) In reviewing a class certification decision, appellate courts

do not substitute their judgment for that of the trial court and will affirm if
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the record indicates the trial court properly considered all CR 23 criteria.
Schnall v. AT & T Wireless Servs., 171 Wn.2d 260, 266, 259 P.3d 129
(2011). After three motions for class certification and multiple hearings,
the trial court ruled that plaintiffs had not met their burden of establishing
all elements of CR 23. Should this Court affirm the order denying class
certification where the trial court carefully considered all CR 23 criteria?
(2) An avigation easement bars inverse condemnation,
nuisance, and trespass claims if the easement holder is acting within the
scope of the easement. Petersen v. Port of Seattle, 94 Wn.2d 479, 485,
618 P.2d 67 (1980). Uncontested evidence showed operations at Sea-Tac
are within the scope of the avigation easements. Did the trial court
correctly grant the Port’s avigation easement summary judgment motion?
(3) A party opposing summary judgment may not rely on the
allegations in the complaint, but must come forward with specific facts
demonstrating a genuine issue of material fact. Tiger Oil Corp. v. Yakima
County, 158 Wn. App. 553, 561-62, 242 P.3d 936 (2010). After the Port
moved to dismiss all of their claims and demonstrated that their noise
claims must be dismissed, the plaintiffs presented no competent evidence
showing that they had claims other than those based on noise from airport
operations. Did the trial court properly grant summary judgment

dismissing those plaintiffs from the lawsuit?
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III. STATEMENT OF THE CASE

This section provides facts setting the context in which this lawsuit
was filed and its procedural history. Facts relating to class certification
(Section IV), the avigation easements (Section V), and the noise exposure

map defense (Section VI) are discussed in the pertinent sections.

A. Federal Law Imposes A Specific Method For Measuring Noise
From Airport Operations And For Assessing Whether
Surrounding Property Uses Are Compatible With Airports.

Early models of jet airplane engines created significant amounts of
noise. CP 386-87. In the 1970s, airports across the nation experienced a
dramatic increase in jet traffic and an accompanying increase in noise
from airport operations. CP 516, 2129, 2163-64.  Congress passed the
Aviation Safety and Noise Abatement Act of 1979 (“ASNAA”) to address
these issues. Pub. L. No. 96-193, 94 Stat. 50 (1980) (current version in
relevant part at 49 U.S.C. §§ 47501-47510); see CP 517. FAA regulations
implement this statute. 14 C.F.R. Part 150 (“Part 150%).

As directed by Congress, Part 150 establishes a uniform way by
which airport operators (like the Port) must measure aircraft noise levels.
The FAA established the Integrated Noise Model (“INM”), a computer
program that uses inputs such as the types of aircraft using an airport, the
noise generated by the engines on those aircraft, the number of flights, the

direction of the flights, wind direction, and the topography around the
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airport to generate noise exposure maps. CP 3868-69. The INM measures
noise exposure using a metric called the Day Night Average Sound
Exposure Level (“DNL™). CP 385-86, 3868-69. NEMs look much like
topographic maps, but the contours are based on DNL. See, e.g., CP 410.

The Part 150 regulations also provide a process for identifying the
various uses of property surrounding an airport and assessing whether they
are compatible with the levels of noise from airport operations. CP 385-
86, 388. An airport operator may prepare and submit to the FAA a noise
exposure map and a noise compatibility program with proposed measures
for mitigating the effects of noise on surrounding properties. CP 517-18,
3868. If the FAA accepts the submission, the airport operator may apply
for federal funding of noise mitigation measures. CP 517-18.

The FAA has determined that aircraft noise below 65 dB DNL is
compatible with residential use. CP 3869. As a result, Part 150 programs
will only fund mitigation measures at residential properties that are in
areas experiencing aircraft noise at or above 65 dB DNL. CP 518, 3869.

B. Sea-Tac Airport’s Voluntary Noise Remedy Program Has
Provided More Than 9,500 Homeowners With Significant, No-
Cost Property Improvements.

The Port was one of the early adopters of the Part 150 noise study
process. The Port made its first Part 150 submission to the FAA in 1985,

which the FAA approved. CP 517. Using federal funds, the Port started
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its homeowner insulation program. /d. Both the noise study and the noise
compatibility program have been periodically updated. CP 517-21, 3891.

A central feature of the Port’s noise remedy program has been the
homeowner noise insulation program. The Port started its homeowner
insulation program in the mid-1980s. CP 517, 2129-31. Participation is
entirely voluntary. E.g., CP 2140. The program has provided noise
mitigation to more than 9,500 homes around Sea-Tac at a total cost of
approximately $220 million. CP 2129, 3891.

The Port needed legislative authorization to conduct the noise
remedy program. The state legislature authorized such programs in 1974.
Laws of 1974, 1st Ex. Sess., ch. 121 (Ch. 53.54 RCW) (CP 2686-88). To
avoid a violation of Washington Constitution, article VIII, §§ 5 and 7,
which prohibit local governments from making gifts of public funds, the
law requires participants in the noise remedy program to convey an
“avigation easement” to the Port in return for the noise insulation benefits

received by the property owner. RCW 53.54.030(3); CP 2132-34.

C. The Port Implemented Additional Noise Mitigation Measures
In Planning For The Third Runway.

Around 1988, the Port, the FAA, and regional planners predicted
that Sea-Tac could reach its maximum efficient capacity as early as 2000,
and recognized the need for a new runway. CP 517-18. In the mid-1990s,

in planning for the Third Runway, the Port prepared a multi-volume
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environmental impact statement that comprehensively examined potential
impacts of runway construction and operation, including noise and
emissions. Id. The Port spent nearly 20 years planning, obtaining
authorization for, and constructing the Third Runway. /d

The planning for the Third Runway included updating the Port’s
noise exposure maps. In 2000, the Port embarked on another Part 150
Study update. CP 518. In 2002, the FAA accepted the Port’s Part 150
Study and noise mitigation plan that incorporated noise exposure maps
showing existing noise levels as of 1998 and projected noise levels for
2010 assuming the opening of the Third Runway. /d. When it approved
construction of the Third Runway, the FAA required the Port to expand its
noise remedy program to mitigate for the anticipated impacts of the Third
Runway before it was constructed. CP 518-19." As a result, the Port

spent nearly $33 million in acquiring noise-impacted properties and

' Before the Third Runway opened, aircraft could not land simultaneously in reduced
visibility conditions because the original and second runways are too close together.
CP 519. The Third Runway is located about 1,688 feet to the west of the second (center)
runway, which allows for simultaneous arrivals on multiple runways in inclement
weather, avoiding air traffic delays. /d. To formalize the use pattern for the Third
Runway, the Port executed a Letter of Agreement (“LOA”) with the FAA to establish a
Noise Abatement Informal Runway Use Program for Sea-Tac Airport. The LOA clearly
identifies how the FAA assigns runways to arriving and departing aircraft in various
weather conditions. CP 519-20. The LOA is consistent with the preference of the FAA,
the airlines, and the Port to use the runways closer to the terminal as much as possible to
reduce aircraft taxi time. CP 520, 524-25. The LOA also demonstrates that the Third
Runway is being used as predicted. CP 389-91, 403-04, 1295.
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installing noise insulation at additional properties. CP 519.

D. Airport Noise Around Sea-Tac Has Decreased Due To
Improved Technology And Reduced Numbers Of Flights.

The area experiencing airplane noise at levels incompatible with
residential use has decreased dramatically since the late 1990s. CP 384.
In 1998, more than 15 square miles around Sea-Tac were exposed to noise
at or above 65 dB DNL. CP 393. By 2010, only 5.4 square miles were
exposed to that noise level, a reduction of 63 percent. /d. Much of that
area is owned by the Port. CP 410, 496. The decreased area experiencing
airport noise above 65 dB DNL is depicted in Appendix 1.

The decrease in airport noise around Sea-Tac results from two
main factors. First, jet engine technology has improved dramatically.
CP 2162-63. Sea-Tac eliminated older, noisier “Stage 2™ aircraft from its
fleet of planes by the mid-1990s. CP 517. Upgraded and newly
manufactured “Stage 3” aircraft are much quieter than prior generations.
CP 384, 386.

Second, total aircraft operations at Sea-Tac went down in the
decade prior to the Third Runway opening. The September 2001 terrorist
attacks, changes in the airline industry, and negative economic conditions
led to decreasing operations. CP 386-87. Operations at Sea-Tac peaked in
2000 at 445,677 operations per year. CP 520. By 2008, the year in which

the Third Runway opened, operations had fallen to 345,241. Id. In 2009,
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the year after the Third Runway opened, total operations at Sea-Tac
declined again to 317,873, down by approximately 28.7 percent from peak
levels. Id. Although plaintiffs claim a “taking” occurred when the Third
Runway opened in late 2008, operations actually decreased from 2008 to

2009. CP 387, 520.

E. Studies Using The FAA’s Integrated Noise Model Show Noise
Decreased Or Stayed Flat After The Third Runway Opened.

The Port engaged Mr. Steve Alverson, an expert knowledgeable in
the use of the INM to measure noise levels around airports. CP 382-84,
424. Plaintiffs engaged Dr. Sanford Fidell to opine on noise issues.
CP 745-75. Mr. Alverson and Dr. Fidell agreed that contours generated
by the INM could be used to compare noise levels from airport operations
at different points in time. CP 1646, 1796-97. These comparisons are
known as “difference contours.” CP 382-84.

The Port’s expert prepared difference contours showing noise
levels in the 12-month period before the Third Runway opened and noise
levels for a 12-month period of normal operations affer it opened.
CP 1297-1303. Mr. Alverson’s uncontested testimony (CP 1297) and the
difference contours contained in Appendix 2 (CP 1315) demonstrate that,
with very limited exceptions, noise at properties around Sea-Tac decreased

or stayed the same after the Third Runway opened.

=12~

513520521



F. Property Values Around Sea-Tac Decreased Due To Negative
Economic Conditions When Plaintiffs Filed This Lawsuit.

The Port also engaged three property valuation and real estate
economic experts: Mr. Bates McKee, Dr. James DelLisle, and Dr. Terry
Grissom. The valuation experts comprehensively examined census and
assessors’ data and made site visits to plaintiffs’ proposed class area. CP
1349, 1365-68, 1400-55, 1457-62, 1507-13, 1521-61. The experts found
that the class area contained numerous types of commercial, industrial,
and residential properties subject to multiple value influences. CP 1364-
67, 1458-62, 1464-68, 1507-13. Even residential property could be further
subdivided into raw land, modest homes, multi-million dollar estates, and
multi-family dwellings located at varying distances from Sea-Tac and
subject to a myriad of differing land use regulations. CP 1508-13. The
valuation experts concluded that the properties and the value influences
were unique and that there was no common methodology that could be
applied to accurately determine the alleged effects of Third Runway
airport operations on the properties. CP 1365-68, 1457-68, 1503-07.

The Port’s valuation experts also determined that “parsing” the
alleged impact of the Third Runway would be extremely difficult on a
class-wide basis because (1) the properties were at different locations in
relation to Sea-Tac, (2) for decades the properties were influenced by

aircraft operations from Sea-Tac’s original two runways, and (3) plaintiffs
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were making a claim for property value loss at a time when the residential
real estate market was experiencing its worst drop in value since the Great
Depression for reasons wholly unrelated to aircraft noise. CP 1367-68,
1457-61, 1463, 1504-05, 1513, 1516-18.

Finally, the Port’s valuation experts reviewed the declarations,
depositions, and materials submitted by the plaintiffs’ valuation experts,
Dr. Ronald Throupe and Mr. Wayne Hunsperger. CP 1349, 1457, 1504.
They concluded that the plaintiffs’ experts had not produced any model or
methodology to determine the before-and-after effect of the Third Runway
on class area properties or to quantify any reduction in property values
allegedly caused by the Third Runway. CP 1350, 1357-58, 1363-68,
1461-62, 1502-07.

G. Procedural History Overview.

Plaintiffs filed suit in June 2009. CP 1-18. Appendix 3 provides a

timeline of the key events in the case. They are summarized below.

? The original complaint alleged federal constitutional violations. CP 9. The Port
removed the case to federal court. It was remanded after plaintiffs stated they meant to
assert claims solely under state law. Remand Order pp. 3-4 (Sept. 22, 2009). Plaintiffs
filed an amended complaint after remand. CP 19-29. It asserted state law claims for
injunctive relief prohibiting nighttime operations at Sea-Tac and seeking to impose other
restrictions on operations. CP 28. On the Port’s motion, the trial court dismissed the
claims for injunctive relief because they were preempted by the comprehensive federal
regulatory structure for national air traffic. Order Dismissing Plaintiffs’ Claim For
Injunctive Relief As Preempted (May 31, 2010). Plaintiffs have not appealed that ruling.
(The Remand Order and Dismissal Order are in the Port’s Second Supplemental
Designation of Clerk’s Papers filed concurrently with this Brief.)
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Class Certification Motions. Plaintiffs filed their first motion for

class certification in May 2010. CP 37-62. They filed a second, amended
certification motion in October 2010, noting it five court days later.
CP 219-48. The trial court granted the Port’s motion to strike the hearing
date and set a discovery and briefing schedule. CP 314-18.

The trial court held a hearing on the amended motion on
January 21,2011. RP 1-56. Near the end of the hearing, plaintiffs’
counsel conceded that they had not presented evidence sufficient to satisfy
their burden of showing that the case met the requirements of CR 23. RP
49; CP 897. The trial court denied the amended motion. CP 897-98.

Plaintiffs filed their third motion for class certification in April
2011, this time supported by expert witness declarations as well as
declarations of counsel and the proposed class representatives. CP 1000-
1287. Both sides conducted discovery and submitted briefing, including
briefing on the impact of 342 individual tort claim forms seeking damages
other than those alleged in the complaint, which plaintiffs’ counsel served
on the Port in November 2011. CP 1272, 1969-76, 1977-2033, 2037-48.
The trial court held hearings on the third motion for class certification on
February 3 and February 6, 2012. RP 76-172. The trial court entered its

order denying class certification on April 9, 2012. CP 2055-69.
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Schedule Set For Consolidated Individual Claims. After the trial

court ruled that the case would not proceed as a class action, plaintiffs
filed an amended complaint asserting the consolidated claims of 291
individual plaintiffs. CP 2070-81. The parties agreed to and the trial court
entered a comprehensive case management order in August 2012.
CP 2082-87. Trial was set for October 2013. CP 2087.

The case management order set fact and expert witness discovery
cutoffs and other pretrial deadlines. CP 2085-86. It also included
procedures for summary judgment motions on the avigation easement and
noise exposure map issues. The parties “agree[d] that such motions
should be filed in a manner that will resolve as many claims in as efficient
a manner as possible.” CP 2084.

Summary Judgment Motions. As envisioned by the case schedule,

the Port brought its first motion for summary judgment based on the
avigation easements. CP 2097-2692. The court issued a memorandum
opinion granting that motion on December 21, 2012 (CP 3933-47) and
entered a formal order on February 19, 2013 (CP 4294-4300). The Port
brought the second motion for summary judgment based on the noise
exposure maps. CP 3844-3932. That motion was granted in an order

dated April 3,2013. CP 4548-54.
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Plaintiffs’ Voluntary Dismissal. Following the summary judgment

rulings, 25 plaintiffs remained in the case. Plaintiffs’ discovery responses
regarding the opinions of their expert witnesses were due May 28, 2013.
CP 4752. Instead of providing those responses, the remaining 25 plaintiffs
filed a motion for voluntary dismissal. CP 5113-14.

Appellate Proceedings. Plaintiffs filed a Notice of Discretionary

Review one week after the trial court entered its order granting the Port’s
NEM motion. CP 4605-06. That proceeding was rendered moot when the
remaining plaintiffs voluntarily dismissed their claims and a final
judgment was entered. CP 4839-48. Plaintiffs filed a broad Notice of
Appeal. CP 4849-4914.

In their opening brief, plaintiffs challenge only certain aspects of
the class certification order, the avigation easement order, and the noise
exposure map order. Appellants’ failure to assign error or provide any
supporting argument and authority on issues other than those raised in
their opening brief constitutes a waiver on appeal. Smith v. King, 106
Wn.2d 443, 451-52, 722 P.2d 796 (1986); RAP 10.3(a)(4), (6). The Court
will not consider arguments on such issues if raised for the first time in the
reply brief. Bercier v. Kiga, 127 Wn. App. 809, 826 n.17, 103 P.3d 232

(2004), review denied, 155 Wn.2d 1015 (2005).
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IV.  ARGUMENT: THE TRIAL COURT ACTED
WITHIN ITS DISCRETION BY DENYING CLASS
CERTIFICATION

A. Class Certification Orders Are Affirmed Unless They
Constitute An Abuse Of Discretion.

The Washington Supreme Court recently noted that the standard of
review is “paramount” in cases reviewing decisions on class certification.
Schnall, 171 Wn.2d at 266. When reviewing “a trial court’s decision to
deny class certification, that decision is afforded a substantial amount of
deference,” and if the record indicates the court properly considered all
CR 23 criteria, the appellate court must affirm. Id. A trial court’s
decision on class certification will be affirmed absent a manifest abuse of
discretion. Lacey Nursing Ctr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40,
47, 905 P.2d 338 (1995); Moeller v. Farmers Ins. Co. of Wash., 173
Wn.2d 264, 280-81, 267 P.3d 998 (2011) (no abuse of discretion where
court considered extensive briefing and four days of oral argument).

B. Plaintiffs Have The Burden Showing That The Case Meets All
Of The Requirements Of CR 23.

Class actions are an exception to the usual rule that litigation is
conducted by the individual named parties. Comcast Corp. v. Behrend,
133 S. Ct. 1426, 1432, 185 L. Ed. 2d 515 (2013). Strict conformity with
each element of CR 23 is required. DeFunis v. Odegaard, 84 Wn.2d 617,

622, 529 P.2d 438 (1974).
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Plaintiffs have the burden of proving the case meets all of CR 23’s
requirements. Weston v. Emerald City Pizza LLC, 137 Wn. App. 164,
168, 151 P.3d 1090 (2007). “Rule 23 does not set forth a mere pleading
standard.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2251, 180 L.
Ed. 2d 374 (2011). A party seeking class certification must affirmatively
show compliance with CR 23 and “prove that there are in fact sufficiently
numerous parties, common questions of law or fact, etc.” Jd. (emphasis in
original); Schwendeman v. USAA Cas. Ins. Co., 116 Wn. App. 9, 18-19,
65 P.3d 1 (2003). Actual, not presumed, conformance is indispensable
because absent class members are bound by the result. See Oda v. State,
111 Wn. App. 79, 92, 44 P.3d 8, review denied, 147 Wn.2d 1018 (2002).

Before granting class certification, the trial court must conduct a
“rigorous analysis™ to ensure that all prerequisites of CR 23 are met.
Schwendeman, 116 Wn. App. at 18-19. The court may probe behind the
pleadings and will consider the evidence in the record, including expert
testimony, to determine whether the plaintiffs have satisfied their burden.
Id at 21 n.34; Oda, 111 Wn. App. at 94; accord Dukes, 131 S. Ct. at 2251.
Statistical or damages models must be presented and tested, must match
the asserted theory of liability, and must produce results on a class-wide
basis. Comcast Corp., 133 S. Ct. at 1433-35; see also Dukes, 131 S. Ct. at

2551-52; Oda, 111 Wn. App. at 94.
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After affording plaintiffs repeated chances to meet their burden
under CR 23 and after conducting a rigorous analysis, the trial court
denied certification because plaintiffs failed to establish the requirements

of adequacy, predominance, and superiority. CP 2055-69.%

[ The Trial Court Did Not Abuse Its Discretion In Finding That
The Predominance Requirement Was Not Satisfied.

To meet the predominance requirement, plaintiffs must prove that
“questions of law or fact common to the members of the class predominate
over any questions affecting only individual members.” CR 23(b)(3).
This standard is “more exacting and stringent than the commonality
requirement” of CR 23(a). Schwendeman, 116 Wn. App. at 20; accord
Schnall, 171 Wn.2d at 269-70. The trial court did not abuse its discretion
in finding that individual issues predominated in this case.

1. Inverse Condemnation Cases Inherently Involve
Predominantly Individual, Property-Specific Issues.

The only claim asserted in the case at the time plaintiffs sought to
certify a class was inverse condemnation. To establish a taking of
property through the effects of airplane noise and related impacts, a

plaintiff must prove a permanent, measurable diminution in the market

* The Port argued below and maintains that plaintiffs’ class definition is fundamentally
flawed (which the trial court did not directly address) and that plaintiffs failed to satisfy
numerosity, commonality, and typicality based on the evidence and arguments presented.
See CP 1772-1831 (and the evidence cited therein). This Court may affirm on any
grounds adequately supported by the record. Fulton v. Dep't of Soc. & Health Servs.,
169 Wn. App. 137, 147,279 P.3d 500 (2012).
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value of the plaintiff’s property that is caused by the aircraft operations.
Martin v. Port of Seattle, 64 Wn.2d 309, 318-20, 391 P.2d 540 (1964).
Diminution in value is not simply the measure of damages in an inverse
condemnation case; it is the benchmark for whether a taking has occurred
at all. Id A plaintiff must prove the amount of damages in an inverse
condemnation action. Keene Valley Ventures v. City of Richland, 174 Wn.
App. 219, 226, 298 P.3d 121, review denied, 178 Wn.2d 1020 (2013).

It is a “fundamental maxim that each parcel of land is unique.”
City of San Jose v. Superior Court, 525 P.2d 701, 711, 115 Cal. Rptr. 797
(Cal. 1974) (affirming denial of class certification in airport noise case).
Valuation of real property is affected by many factors, including location,
zoning, and quality of improvements. CP 1507-08, 1535-40. Assessing
how much noise from Third Runway operations reaches a particular parcel
requires consideration of its relation to the flight tracks, altitude, direction,
and types of planes taking off and landing, other sources of noise,
topography, and the type of construction on the property. CP 384.

Courts consistently deny class certification in airport noise inverse

condemnation cases because they require so much individualized,
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property-specific proof.! Bieneman v. City of Chicago, 864 F.2d 463, 465
(7th Cir. 1988), cert. denied, 490 U.S. 1080 (1989) (*“No wonder courts
routinely decline to certify classes in airport-noise cases.”). In the early
1990s, the Honorable Thomas S. Zilly denied certification for this very
reason in a case involving the second runway at Sea-Tac, despite a
smaller, allegedly “homogenous™ class area of 134 residential properties:
[N]Jo matter how “homogenous™ the putative class is, the
individualized proof requirements in an inverse

condemnation case and the uniqueness of real property in
general make class action treatment inappropriate.

App’x 4 (CP 549, 556-72).

2, Express Avigation Easements And Applicable FAA
Regulations Imposed Additional Property-Specific
Proof Requirements On Many Of The Class Members.

The Port consistently argued that two of the named plaintiffs’
claims and the claims of thousands of putative class members were barred
by express avigation easements and applicable federal law. CP 182-89,

341-44, 1800-01, 1822-23. Both of these presented individualized

' See, e.g., Testwuide v. United States, 56 Fed. Cl. 755, 761, 765-66 (2003) (rejecting
proposed sub-classification of properties based on noise contours and explaining that
“[t]he results may differ based on the specific factual circumstances and variables
affecting each group that go to the root of the question of whether a taking occurred™);
Virginians for Dulles v. Volpe, 344 F. Supp. 573, 575 (E.D. Va. 1972), aff’d in relevant
part, 541 F.2d 442 (4th Cir. 1976); Town of East Haven v. Eastern Airlines, Inc., 331 F.
Supp. 16, 18 (D. Conn. 1971), aff'd, 470 F.2d 148 (2d Cir. 1972); Ursin v. New Orleans
Aviation Bd., 515 So.2d 1087, 1089 (La. 1987); Ario v. Metro. Airports Comm’n, 367
N.W.2d 509, 514-16 (Minn. 1985); City of San Jose, 525 P.2d at 710-12; Alevizos v.
Metro. Airports Comm’n, 216 N.W.2d 651, 668 (Minn. 1974) (inverse condemnation
claim from airport operations is “incompatible with a class action since there are a
multitude of individual issues and an absence of common issues™).
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questions on which property owners bore the burden of proof. The
Avigation easements require property-specific proof of the scope of the
particular property’s easement, the property’s baseline noise level, and the
property’s current noise level. CP 2133, 2173; see, e.g., 2182-83.
Similarly, FAA regulations impose a burden on the claimant to show that
the current noise level at the plaintiffs’ specific property exceeds the value
established by the applicable NEM. 14 C.F.R. § 150.21(f), (g). Federal
law imposes this burden on the claimant “in addition to” all other elements
that have to be proven to recover. /d.; 49 U.S.C. § 47506.

Issues raised by the defendant must be considered in analyzing
whether individual issues will predominate in the resolution of a putative
class action. Schnall, 171 Wn.2d at 273; duPont v. Perot, 59 F.R.D. 404,
413 (S.D.N.Y. 1973). The existence of overwhelmingly individual issues
was borne out by the summary judgment proceedings in this case. When
the Port moved for summary judgment on its avigation easement and
NEM defenses, the Port submitted undisputed property-by-property
evidence showing there was no issue of fact and that plaintiffs could not
carry their various burdens. CP 2155-2692, 3863-3932.

3. Plaintiffs’ Expert Testimony About Annoyance Did Not
Establish A Predominance Of Common Issues.

In appealing the predominance finding, plaintiffs focus on the trial

court’s determination that they failed to present a methodology for proving
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a class-wide diminution of property values caused by noise, vibrations, or
emissions attributable to the Third Runway.” Appellants’ Br. 25.
Plaintiffs assert that Dr. Sanford Fidell’s work established the “causative
chain” between the Third Runway’s operations and diminution in property

values. /d. at 26. This argument is contradicted by the record.

a. Dr. Fidell Did Not Analyze Noise.

17

Although he was disclosed as plaintiffs” “noise™ expert, Dr. Fidell
testified to having “no empirical information about noise levels” and that
his opinion on whether noise had increased in the class area “would be
speculation.” CP 1667, 1635. The empirical data was available.
Dr. Fidell testified that he could have compared pre- and post-Third
Runway noise data using noise contours to see if aircraft noise levels had
increased. CP 1646. He acknowledged that such difference contours are
an appropriate method to compare pre- and post-Third Runway noise
levels. Id. Dr. Fidell gave a simple explanation for why he did not do
this: “Nobody asked me to.” Id.

The Port’s noise expert, Mr. Alverson, prepared difference

contours showing that the class area experienced a decrease in noise after

% Appellants do not take issue with the trial court requiring such a model, but rather with
the court’s finding that they did not provide one. Indeed, the court’s direction to
plaintiffs is consistent with the rigorous analysis required by CR 23. See Oda, 111 Wn.
App. at 94 (rigorous analysis requires “discussion of the theory of the plaintiffs’ case as
well as consideration of the statistical model with which they intend to prove it”); accord
Comcast Corp., 133 S. Ct. at 1433-35.

24-

51352052.1



the Third Runway opened. CP 1293-1347. He also prepared noise
contours that segregated the operations on the Third Runway and those
that occurred on Sea-Tac’s two other runways, which he called the “Old
Runways.” CP 1295-96, 1313, 1335-41. This analysis showed that the
major noise sources are take-offs and landings on Sea-Tac’s two original
runways. CP 1295-1303.°

Not only did Mr. Alverson’s analysis show that noise went down
in virtually the entire proposed class area after the Third Runway opened,
it also demonstrated that the Third Runway’s contribution to aircraft noise
exposure at a particular property in the class area varies considerably
depending on location. CP 1295-1303, 1315, 1317. Thus, the record
showed no “common™ Third Runway noise effect on properties within the

class area. CP 1297-98, 1309-10, 1315, 1317.
b. Dr. Fidell Did Not Demonstrate Causation.

Instead of creating sub-classes based on noise impact (as counsel
had promised the trial court (RP 53-55)), Dr. Fidell instead used his one-
of-a-kind “Community Tolerance Level” (“CTL”) analysis. CTL is a
snapshot of the DNL level at which one-half of the individuals who

responded to Dr. Fidell’s social survey characterized themselves as

% Mr. Alverson’s analysis of airport operations records demonstrated that 98.9 percent of
all departures use the Old Runways and only 1.1 percent of departures leave from the
Third Runway. CP 1295.
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“highly annoyed.” CP 1038-1213, 1304-10, 1349-68, 1400-55.
According to Dr. Fidell, this “annoyance™ is caused by a combination of
acoustic (sound energy) and non-acoustic factors (e.g., distrust of
government, feelings about the airport’s operator, fear of aircraft crashes,
etc.). CP 1638. Dr. Fidell conceded that CTL is not a substitute for
measuring noise; rather, it is his way of measuring how aircraft noise and
non-acoustic factors are viewed by a community (as defined by his survey
pool) at a particular point in time. CP 1640. Significantly, Dr. Fidell
agreed that aircraft noise levels around Sea-Tac went down around 2000
and 2001. CP 1632.

Dr. Fidell also conceded that the increased degree of annoyance at
a lower DNL level that was reported in his 2009 study was exclusively
due to non-acoustic factors, not aircraft noise. CP 1308, 1653-59.
Dr. Fidell’s survey also failed to segregate the impact of the Third
Runway from total airport operations. CP 1357-58. His survey only
asked respondents about their annoyance with “aircraft noise™ and did not
ask questions about the Third Runway at all. CP 1358.

Causation is critical to proving liability for inverse condemnation.
“To have a taking, some governmental activity must have been the direct
or proximate cause of the landowner’s loss.” Phillips v. King County, 136

Wn.2d 946, 966, 968 P.2d 871 (1998); accord Highline Sch. Dist. No. 401
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v. Port of Seattle, 87 Wn.2d 6, 13, 548 P.2d 1085 (1976) (provable decline
in value must be caused by noise interference). Governmental conduct
that does not, in fact, cause damage to a particular plaintiff’s property
cannot constitute a taking. Gaines v. Pierce County, 66 Wn. App. 715,
726, 834 P.2d 631 (1992), review denied, 120 Wn.2d 1021 (1993).

At most, Dr. Fidell’s testimony shows an increase in annoyance for
particular individuals caused by non-acoustical factors. He did not study
noise at all, much less show that an increase in noise attributable to the
Third Runway caused a diminution in property values. Annoyance is not
the type of injury that supports an inverse condemnation claim. Pierce v.
Ne. Lake Wash. Sewer & Water Dist., 123 Wn.2d 550, 563-64, 870 P.2d
305 (1994) (“Merely rendering private property less desirable for certain
purposes, or even causing personal annoyance or discomfort in its use,
will not constitute the damage contemplated.”); see Bodin v. City of
Stanwood, 79 Wn. App. 313, 322, 901 P.2d 1065 (1995).

4. Plaintiffs’ Valuation Experts Did Not Provide A Class-
Wide Model For Causation And Damages.

The trial court specifically ordered plaintiffs to provide a model
showing how they would establish that allegedly increased noise from
operations on the Third Runway caused a decrease in value for each

property in the class. CP 897-98; RP 54-55. Despite having more than a
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year after receiving the trial court’s direction and the second hearing,
plaintiffs did not satisfy their burden to provide a causation methodology.

a. There Was No Connection Between Dr. Fidell’s
Studies And The Theories Advanced By
Plaintiffs’ Valuation Experts.

As the trial court found, “[n]Jone of the studies relied upon by
Plaintiffs’ valuation experts used Dr. Fidell’s CTL index or an analysis of
noise complaints to assess the effect of airport noise on property values.”
CP 2061. Indeed, Dr. Fidell admitted that his CTL model had not been
used in any context to quantify aircraft noise impacts on property values,
or in any condemnation proceeding. CP 1631, 1644, 1663.

Plaintiffs” valuation experts did not understand what CTL
measured or how it could affect their valuation analysis. CP 1713-14.
Neither of them had ever conducted an appraisal where “annoyance” was
included as a property attribute. CP 1714, 1687. CTL values are not
publicly available and measure attitudes of current owners, not prospective
buyers, so they do not influence market values. CP 1366-67, 1462-63.

Finally, plaintiffs’ valuation experts made clear at their depositions
that an assessment of noise levels before and affer the Third Runway
opened was critical to assessing whether allegedly increased noise had
negatively affected the values of any properties in the class area. They

erroneously believed, however, that Dr. Fidell would be providing them
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with this critical information. CP 1713, 1679. Dr. Fidell did not conduct
any before-and-after analysis of aircraft noise levels in the putative class
area. CP 1667. Plaintiffs’ valuation experts also did not study or know if

noise went up in the class area after the Third Runway opened. CP 1679.

b. Plaintiffs’ Valuation Experts’ Assurances That
They Could Build A Model Are Not Sufficient To
Support Class Certification.

At their depositions, plaintiffs’ valuation experts admitted that they
had not devised a valuation model that could prove, on a class-wide basis,
whether allegedly increased Third Runway-related aircraft noise aff