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A. IDENTITY OF PETITIONER
Richard Carpenter asks this Court to accept review of the Court of
Appeals decision designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Carpenter requests review of the decision in State v. Richard

Carpenter, Court of Appeals No. 44562-0-1I (slip op. filed Feb. 3, 2015),
attached as appendix A.
C. ISSUE PRESENTED FOR REVIEW

Whether the constitutional right to a public trial attaches to the
peremptory challenge stage of jury selection?

D. STATEMENT OF THE CASE

The State charged Richard Carpenter with first deg;'ee assault, first
degree robbery, and second degree unlawful possession of a firearm. CP
60-62. Jury selection took place on January 24, 2013. 8RP.! The venire
panel was questioned on the record in the courtroom. 8RP 7-150. At the
close of questioning, the court announced, "the next part of this, the

attorneys are going to be passing a sheet of paper back and forth as they

' The verbatim report of proceedings is referenced as follows: IRP - five
consecutively paginated volumes consisting of 3/6/12, 1/8/13, 1/17/13,
1/22/13, 1/24/13 (vol. 1), 1/28/13 (vol. II), 1/2913 (vol. HI), 1/30/13,
1/31/13 (vol. 1V), 2/4/13, 2/5/13, 2/13/13, 2/14/13, 2/20/13, 3/8/13 (vol.
V); 2RP - 4/27/12; 3RP - 5/11/12; 4RP - 5/18/12, 9/21/12; SRP - 6/8/12;
6RP - 9/11/12; 7RP - 10/5/12; 8RP - 1/24/13 (voir dire).



pick their jury. This does not require audience participation, so at this
point, you're free to talk among youi'selves quietly." 8RP 151,

The attorneys exercised their peremptory challenges by passing
that paper back and forth. 8RP 151-54. At one point, the judge asked a
prospective juror to take off his hearing device "until they're done"
.because it might be capable of picking up what was said. 8RP 153-54.
After the peremptory challenge process was finished, the judge invited the
prospective juror to put the hearing device back on "so you can hear me
now . . . no secret communications around here at this point." 8RP 154,

When the process was finished, the court announced on the record
who would serve as jurors for the trial and excused the rest. 8RP 155-56.
At no time did the court announce in open court which party had removed
which potential jurors. A document containing this information was filed
on January 24. CP 276. But the public was never told in open court that
such a document had been filed.

A jury returned guilty verdicts and special verdicts that Carpenter
was armed with a firearm during the assault and robbery. CP 200-04. The
court imposed a total of 336 months confinement. CP 230.

On appeal, Carpenter argued the manner in which the peremptory
challenges were exercised during jury selection violated his right to a

public trial. Brief of Appellant at 2-20. The Court of Appeals held the



right to a public trial does not attach to the peremptory challenge phase of
the jury selection process. Slip op. at 1-2. Carpenter seeks review.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. WHETHER THE COURT VIOLATED CARPENTER'S
RIGHT TO A PUBLIC TRIAL WHEN IT CONDUCTED
THE PEREMPTORY CHALLENGE PORTION OF THE
JURY SELECTION PROCESS IN PRIVATE IS A
SIGNIFICANT QUESTION OF CONSTITUTIONAL
LAW.

The federal and state constitutions guarantee the right to a public

trial to every criminal defendant. Presley v. Georgia, 558 U.S. 209, 212-

13, 130 S. Ct. 721, 175 L. Ed. 2d 675 (2010); State v. Wise, 176 Wn.2d 1,
11,288 P.3d 1113 (2012); U.S. Const. amend VI; Wash. Const. art I, § 22.
Additionally, article I, section 10 expressly guarantees the right to open

court proceedings. State v. Easterling, 157 Wn.2d 167, 174, 137 P.3d 825

(2006).

Peremptory challenges were exercised in private at sidebar. The
trial court committed structural error in conducting this portion of the jury
selection process in private without justifying the closure under the
standard established by Washington Supreme Court and United States
Supreme Court precedent.

The issue of whether peremptory challenges implicate the right to a

public trial is already before this Court in State v. Love (No. §9619-4).



Review is appropriate because this case presents a significant question of
constitutional law under RAP 13.4(b)(3), as shown by the Court's decision
to grant review in Love.

a. The Public Trial Right Attaches To Peremptory Challenges
During Jury Selection.

Divisions Two and Three of the Court of Appeals have
categorically held the peremptory challenge process does not implicate the
right to a public trial under the experience and logic test. State v. Love,
176 Wn. App. 911, 920, 309 P.3d 1209 (2013); State v. Dunn, 180 Wn.
App. 570, 575, 321 P .3d 1283 (2014) (adopting Love analysis), review
denied, 181 Wn.2d 1030, 340 P.3d 228 (2015); State v. Marks, _ Wn.
App.__, 339 P.3d 196, 198-200 (2014) (same). Relying on such cases, the
Court of Appeals in Carpenter's case held the exercise of peremptory
challenges does not implicate the public trial right. Slip op. at 4.

But application of the "experience and logic" test set forth in State
v. Sublett, 176 Wn.2d 58, 72-73, 292 P.3d 715 (2012) shows the
peremptory challenge process implicates the core values of the public trial
right and therefore must be subject to contemporaneous public scrutiny.
Historical evidence reveals "since the development of trial by jury, the
process of selection of jurors has presumptively been a public process with

exceptions only for good cause shown." Press-Enterprise Co. v. Superior




Court of California, Riverside County, 464 U.S. 501, 505, 104 S. Ct. 819,

78 L. Ed. 2d 629 (1984).

The experience prong is satisfied because the criminal rules of
procedure show courts have historically treated the peremptory challenge
process as part of voir dire on par with for-cause challenges. Division
Two, for example, has described the peremptory challenge stage as part of
the voir dire process that should be conducted in open court. See State v.
Wilson, 174 Wn. App. 328, 342-44, 346, 298 P.3d 148 (2013) (in holding
public trial right not implicated when bailiff excused jurors solely for
illness-related reasons before voir dire began, contrasting voir dire process

involving for-cause and peremptory challenges), review pending (No.

88818-3);” State v. Jones, 175 Wn. App. 87, 97-101, 303 P.3d 1084 (2013)
(in holding private drawing of alternates violated right to public trial,
comparing it to voir dire process involving for-cause and peremptory

challenges), review pending (No. 89321-7); see also People v. Harris, 10

Cal. App.4th 672, 684, 12 Cal. Rptr. 2d 758 (Cal. Ct. App. 1992) ("The
peremptory challenge process, precisely because it is an integral part of

the voir dire/jury impanelment process, is a part of the 'trial' to which a

2 Cf. Marks, 339 P.3d at 199 (where a different panel in Division Two
disavowed Wilson's description of peremptory challenges as on par with
voir dire challenges).



criminal defendant's constitutional right to a public trial extends."), review
denied, (Feb 02, 1993).

The "logic" component of the Sublett test is satisfied as well. "Our

system of voir dire and juror challenges, including causal challenges and
peremptory challenges, is intended to secure impartial jurors who will

perform their duties fully and fairly." State v. Saintcalle, 178 Wn.2d 34,

74, 309 P.3d 326 (2013) (Gonzalez, J., concurring). "The peremptory
challenge is an important 'state-created means to the constitutional end of
an impartial jury and a fair trial."™ Saintcalle, 178 Wn.2d at 62 (Madsen,

C.J., concurring) (quoting Georgia v. McCollum, 505 U.S. 42, 59, 112 S.

Ct. 2348, 120 L. Ed. 2d 33 (1992)).

While peremptory challenges may be exercised based on
subjective feelings and opinions, a prosecutor is forbidden from using
peremptory challenges to remove a juror based on race, ethnicity, or

gender. McCollum, 505 U.S. at 48-50; Batson v. Kentucky, 476 U.S. 79,

86, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986); Rivera v, Illinois, 556 U.S.

148, 153, 129 S. Ct. 1446, 173 L. Ed. 2d 320 (2009); State v. Burch, 65
Wn. App. 828, 836, 830 P.2d 357 (1992). Discrimination in the selection
of jurors places the integrity of the judicial process and fairness of a

criminal proceeding in doubt. Powers v. Ohio, 499 U.S. 400, 411, 111 S.

Ct. 1364, 113 L. Ed. 2d 411 (1991). In State v. Filitaula, Division One



recognized an open peremptory challenge process serves the values
associated with the public trial right: "A record of information about how
peremptory challenges were exercised could be important . . . in assessing
whether there was a pattern of race-based peremptory challenges." State v.
Filitaula, _ Wn. App._ , 339 P.3d 221, 223 (2014), review pending (No.
91192-4).

The public trial right encompasses circumstances in which the
public's supervision contributes to the fairness of the proceedings, such as
deterring deviations from established procedures, reminding the officers of
the court of the importance of their functions, and subjecting judges to the
check of public scrutiny. Wise, 176 Wn.2d at 5-6. An open peremptory
process of jury selection acts as a safeguard against discriminatory
removal of jurors. Public scrutiny discourages discriminatory removal
from taking place in the first instance and, if such a peremptory challenge
is exercised, increases the likelihood that the challenge will be denied by
the trial judge.

This Court should grant review to determine whether this integral
aspect of the jury selection process is subject to the public trial right.

Again, this Court granted review of the same issue in Love.



b. Public Access Must Be Contemporaneous To Avoid A
Public Trial Violation.

The linchpin for determining whether a closure occurs for public
trial purposes is whether the proceeding at issue was held in a place or -

manner that was inaccessible to the public. State v. Lormor, 172 Wn.2d

85, 93, 257 P.3d 624 (2011). Sidebars are by nature private and
inaccessible to the public. The public cannot hear what is happening at a
sidebar. See 8RP 153-54 (the judge asked a prospective juror to take off
his hearing device "until they're done" because it might be capable of
picking up what was said and afterward invited the juror to put the hearing
device back on because there were no longer "secret communications"”
taking place).

Division One has held there is no violation where "[t]he written
form on which the attorneys wrote down their peremptory challenges was
kept and filed in the court record at the end of the case." Filitaula, 339
P.3d at 223. |

But courts have repeatedly found a violation of the public trial
right where the record subsequently showed what happened in private.

See, e.g., State v. Paumier, 176 Wn.2d 29, 32-33, 37, 288 P.3d 1126

(2012) (public trial violation where prospective jurors questioned in

chambers where "[tlhe questioning in chambers was recorded and



transcribed just like the portion of voir dire done in the open courtroom.");
Jones, 175 Wn. App. at 95-96, 103-04 (public trial violation where
alternate jurors chosen during recess and names of alternate jurors

subsequently announced in open court); State v. Leyerle, 158 Wn. App.

474, 477-78, 486, 242 P.3d 921 (2010) (public trial violation where
prospective juror challenged for cause in chambers and then court
announced in open court that juror was excused).

The Bone-Club factors must be considered before the closure takes

place. Wise, 176 Wn.2d at 12; State v. Bone-Club, 128 Wn.2d 254, 258-

59, 906 P.2d 325 (1995).> A proposed rule that a lafer recitation of what
occurred in private suffices to protect the public trial right would
eviscerate the requirement that a Bone-Club analysis take place before a
closure occurs.

Contemporaneous public observation of jury selection proceedings

fosters public trust in the process and holds both the judge and the

3 The Bone-Club components are comparable to the requirements set forth
by the United States Supreme Court in Waller v. Georgia, 467 U.S. 39, 46,
104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984). In re Pers. Restraint of Orange,
152 Wn.2d 795, 806, 100 P.3d 291 (2004); see Waller, 467 U.S. at 48
("[T]he party seeking to close the hearing must advance an overriding
interest that is likely to be prejudiced, the closure must be no broader than
necessary to protect that interest, the trial court must consider reasonable
alternatives to closing the proceeding, and it must make findings adequate
to support the closure."); Presley, 558 U.S. at 214 ("trial courts are
required to consider alternatives to closure even when they are not offered
by the parties.").




attorneys accountable at a time when it matters most — before the jury is
seated. Once the jury is seated, the damage is done. It is unrealistic to
expect that any post hoc concerns voiced by the public about a peremptory
challenge will result in any action being taken after the seated jury is
sworn. Any improper challenges are effectively insulated from remedial
oversight. The deterrent effect of public scrutiny is undermined when all
the public is left with is an after-the-fact record of what has already
happened.

F. CONCLUSION

For the reasons stated, Carpenter requests that this Court grant

review,

DATED this_ 3l day of March 2015.
Respectfully submitted,

NIELSEN, BROMAK & KOCH, PLLC
77

CASEY-GRANNIS
WSBA No. 37301

Offite-ID No. 91051
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, | ' No. 44562-0-11
Respondent,
. C
RICHARD ANTHONY CARPENTER, - UNPUBLISHED OPINION
Appellant.

JoHANSON, C.J. — Richard Anthony Carpenter appeals his jufy convictions for first
degree assault, first degree robbery, and 'sec,ond degree unlawful possession of a firearm.- He
argues that the trial court violated his public trial rights when it permitted the parties to exercise
their péremptory challenges in writing and his right to counsel when it denied his motion to
substitute counsel ﬁthout an adequate inquiry.!

We hold that the trial court did not violate Carpenter’s public frial right regarding

peremptory Jjuror challenges because those challenges do not implicate the public trial right and

! This case is linked for appeal with No. 44569-7-1I and the two arguments in this appeal are
identical to the first two arguments in that appeal. Therefore, the language of the two opinions is
similar. .
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did not violate his Sixth Amendment right to counsel because Carpenter’s reasons for substituting
counsel were clear from the r.ecord. and a formal inquiry was not necessary. Accordingly, we
affirm Carpenter’s convictions. |

FACTS

In December 2011, Robert Bisom opened his front door to an mlknOﬁ Carpenter
knocking, and Carpenter pushed his way into Bisom’s house. Carpenter asked Bisom for his keys
and when Bisom did not con;ply, a fight ensued. Finally Bisom surrendered and opened the safe
where he kept his car keys and a pistol. Carpentér threatened Bisom with the pisto], left the house
taking the keys anci pistol with him, and was arrésted later on unrelated charges. The State charged
Carpenter with first degree assault,? first degree robbery,” and second degree unlawful _pdssession
of a firearm.*

On May 11, 2012, during a pretrial status hearing, Carpenter’s counsel expressed concerns
about Carpenter’s competency. Although two mental health evaluators had found Carpenter to be
competent, his counsel sought a new evaluation because they were unable to communicate.
Because Carpenter refused to cooperate with his counsel and the mental health evaluators, it took
three visits before the second evaluation was accomplished. The court ordered the third evaluation.
| The trial court also asked Carbenter’s counsel about his difficulties communicating with

Carpenter. Carpenter’s counsel explained that, in his opinion, Carpenter’s position was that “he

2RCW 9A.36.011.
3 RCW 9A.56.200.

4 Former RCW 9.41.040(2)(a) (2011).
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should go home now and that if [Cariaenter’s counsel] can’t do that, [he is] not doing anything for
him.” Report of Proceedings (RP) (May 11, 2012) at 1. Carpenter responded that “[w]e don’t
have a, we don’t have a relationship, Judge. We cannot conversate [sic] with each other.” RP
(Méy 11, 2012) at 5. Carpenter asked for a new attorney and the trial court told him to put his
motion for substitution of counsel in writing so that the court could consider it and the State could
resﬁond.

On May 18, 2012, at a second 'cornpetency status hearing, the trial court learned that
although Carpenter was willing to talk with the new evaluator, he was will‘ing to discuss only topics
- that were “acceptable” to him and refused to talk about his case. Due to Carpenter;s failure to
cooperate during the evaluation,l the evaluator could not determine the cause of his inability to
work with his counsel. Carpenter’s counsel also told the court that Carpenter had been involved
in two jail incidents in the 24 hours preceding the hearing, includihg an incident where he spat on
a corrections officer. Seven corrections officers were needed to escort éaxpenter fco court, and
because of his behavior, Carpenter had been charged with six counts of custodial assault.
Lieutenant James, a colrrections officer, stated that he thought Carpenter migﬁt have “some mental
health issues”land that the mental health supervisor at the jail thought Carpenter probably had a
mood disorder. RP (May 18, 2012) at 12. Lieutenant James also observed, however, that
Carpenter was willing to cooperate at times and usually “understood what was going on.” RP
(May 18,2012) at 13,

The trial court found Carpenter to be competent and asked him why he had not sﬁbmitted
a written motion for new counsel. When Carpenter informed the court that he was not allowed to

have a pencil or paper to prepare the motion, the court decided that “at this point I’m not going to
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allow Mr. Carpenter to disc;harge Mr. DePan. I think this is just partly his way of trying to
manipulate getting what he wants.” RP (May 18, 2012) at 14-15. After the May 18 hearing, the -
issue of substitution of coupslel was not raised again, alﬁlough trial occurred over eight months
later.. '

In January 2013, the trial court conducted voir dire in open court, and Carpenter and the
State questioned the venire and exercised their for-cause challenges. The State and Carpenter then
exercised their peremptory challenges on a written form that was later filed wifh the cle;*k.5 Based
on that written form, the trial court announced which jurors had been selected and excused the
others.

The jury convicted Carpenter on all three counts. He now appeals those convictions.

ANALYSIS.
I. PEREMPTORY CHALLENGES DO NOT IMPLICATE THE PUBLIC TRIAL RIGHT

Carpenter argues that the trial court viofated his public trial rights when the parties
exercised their peremptory challenges in writing. We held in State v. Dunn, 180 Wn. App. 570,
575, 321 P.3d 1283 (2014), review denied, No. 90238-1 (Wash. Jan. 7, 2015), and again in State
v. Marks, ___ Wn. App. ___, 339 P.3d 196, 200 (2014), that exercising peremptory challenges
does not implicate the public trial right. Accordingly, we hold that the trial court did not violate
Carpenter’s public trial rights by allowing counsel to make peremptory challenges at a sidebar

conference.

3 As the parties made their challenges, the trial court made small talk with the prospective jurors
on the record. When the parties finalized their peremptory challenges with the clerk, the record
shows a “(Pause)” in the proceedings. RP (Voir Dire Examination) (Jan. 24, 2013) at 154.

4
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II. SUBSTITUTION OF COUNSEL
Carpenter next argues that the trial court violated his Sixth Amendment rights when it
denied his motion to substit'ute counsel because it failed to conduct an adequate inquiry. We hold
that the trial court did not abuse its discretion when it denied Carpenter’s request for substitute
counsel because Carpenter’s reasons for substituting counsel were clear from the récord, a foﬁnal
inquiry was not necessary, and it was reasonable for the trial court to find that there was not an
irreconcilable conflict or complete breakdown in communication.
A. STANDARD OF REVIEW AND RULES OF LAW
We review a trial court’s decision not to appoint new counsel for an abuse of discretion.
State v. Varga, 151 Wn.2d 179,200, 86 P.3d 139 (2004). A trial court abuses its discretion when
its decision is “‘manifestly unreasonable or based upon untenable grounds or reasons.’”” State v.
Garcia, 179 Wn.2d 828, 844, 318 P.3d 266 (2014) (internal quotation marks omitted) (quoting
State v. Lamb, 175 Wn.2d 121, 127, 285 P.3d 27 (2012)). Criminal defendants are generally
guaranteed the right to counsel. U.S. CONST. amend. VI, WASH. CoNST. art. I, § 22. A defendant,
however, does not have an absolute right ““to choose any particular advocate.”” Varga, 151 Wn.2d
at 200 (quoting State v. Stenson, 132 Wn.2d 668, 733, 940 P.2d 1239 (1997), cert. denied, 523 |
U.S. 1008 (1998)).
| In order to justify substitution of counsel, the defendant must show good cause for the
substitution, such as “‘a conflict of interest, an irreconcilable conflict, or a complete breakdown in
cormnunicatic;n.’” Var;ga, 151 Wn.2d at 200 (quoting Stenson, 132 Wn.2d at 734). A substitution

of counsel may be justified when the attorney-client relationship is plagued by things that suggest

that the attorney cannot provide diligent representation. In re Pers. Restraint of Stenson, 142
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Wn.2d 710, 724-31, 16 P.3d 1 (2001). However, a defendant must show more than a general loss
of trust or confidence. State v. Schaller, 143 Wh. App. 258, 268, 177 P.3d 1139 (2007), review
denied, 1§4 Wn.2d 1015 (2008). The cause of the breakdown in communication matters as well,
and Carpenter mﬁst show that the breakdown is not because of his own refusal to cooperate.
Schaller, 143 Wn. App. at 271.

Where the representation was inadequate, this court will presume prejudice. Scﬁaller, 143
Wn. App. at 270. If his counsel’s representation was adequate, however, Carpenter must
demonstrate prejudice. Schaller, 143 Wn. App. at 270. To determine whether the breakdown in
communication entitled Carpenter to new counsel, we examine three facto;s: (1) the extent of thg
conflict, (2) the adequacy of the trial court’s inquiry into the conflict, and (3) the timeliness of the
motion for substitution of counsel. State v. Cross, 156 Wn.2d 580, 607, 132 P.3d 80, cert. denied,
549 U.S. 1022 (2006).

B. ANALYSIS
1. | EXTENT OF THE CONFLICT
- We must first consider the extent and nature of the breakdown in communication and what

effect, if any, the breakdown had on the representation that Carpenter received. State v. Thompson,
169 Wn. App. 436, 457, 290 P.3d 996 (2012), review denied, 176 Wn.2d 1023 (2013); Schaller,
143 Wn. App. at 270. Carpenfer does not argue that his counsel had a conflict of interest and fails -
to demonstrate an irreconcilable conflict or a complete breakdown in.communication for three
Teasons. |

First, the record suggests that the reason for the breakdbwn in communication wa's

Carpenter’s own refusal to cooperate and not his counsel’s ill will or failure to engage or to try to
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communicate. The record shows that Carpenter refused to communicate with his counsel about
in's caée, was only willing to engage with the m.ental health evaluator about topics that were
“acceptable” to Carpenter and not about the charges pending against him, and that Carpenter did
not cooperate with the guards at the jail. In fact, because Carpenter refused to cooperate with
corrections officers, seven officers were needed to escort him to court. Carpenter, therefore, did
not only struggle to communicate with his own counsel but was generally uncooperative and
struggled to communicate with everyone. Carpenter, hdwever, is not entitled t6 new 'counsel

_simply because he refused to cooperate. Thompson, 169 Wn. App. at 457-58 (““It is well settled
that a defendant is not entitled to demand a reassignment of counsel on the basis of a breakdown
in communications where he simply refuses to cooperate with his attorneys.”” (quoting Schaller,
143 Wn. App. at 271)).

Secénd, during the May 11 and May 18, 2012.hearings, Carpenter’s counsel thought that
Carpenter’s failure to communicate might have been due, in part, to a competency problem. This
fact suggests that the nature of his failure to coxm'nunicate was not a deep-seated, irreconcilable
conflict with counsel but latent mental health problems. Carpentcr’s counsel sought a new
evaluation and different medication to identify and to remedy these problems so that he could
provide more effective representation. The nature of the conflict between Carpenter and his

| counsel is, theréfore, at best, the result of Carpenter’s mental health probleins and, at worst, due to
Carpenter’s general intransigehce. Neither fact suggests that Carpenter and his counsel had a
complete breaicdown in communication that prevented diligent, adequate representation.

Finally, there was no evidence at the time of Carpenter’s motion that this problem

prevented his counsel from providing adequate representation, and Carpenter does not argue that
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-

his counsel’s continued representation prejudiced him. Caxpenter’s counsel agreed that he had
“not been able to converse with Mr. Carpenter regarding the facts of this case, . . . his ability to
work with his attorney is zero, and I have no ability to unless Mr. Carpenter’s behavior changes.”
RP (May 18, 2012) at 5-6. But he continued to represent Carpenter di.ligently. The record from
just the May 11 and May 18 hearings shows that Carpenter’s cognsel made multiple attempts to
visit him to try to work on their case. Carpenter’s counsel sought an additional mental health
evaluation and different medications to try to address their communication broblem.

Carpenter does not argue that his representation was inadequate, only that there was a.
breakdown in communication and the trial court’s inquiry was inadequate to determine 'the extent
of the breakdown. He fails to address the facts in the record, does not claim that they demonstrate
that any alleged breakdown in communicatiox} caﬁsed deficient representation, and did not renew
his motion f01; new counsel in the more than eight months between his first motion and the start of
trial.

The nature and extent of the alleged conflict does not weigh in favor of substitution of
counsel because Carpenter failed to demonstrate that there was a breakdown in communication
that affectedlhis representation.

2. ADEQUACY OF THE TRIAL COURT’S INQUIRY

Carpenter argues that the trial court conducted no inquiry at all into the nature and extent
of his conflict with his attorney. We conclude that the record here provided sufficient information
for the trial court to determine the nature and extént of the conflict.

An adequéte inquiry includes a “full airing of the concéms” and a “meaningful inquiry by

the trial court.” Cross, 156 Wn.2d at 610. However, a “[fJormal inquiry is not always essential

8
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where the defendant otherwise states his reasons for dissatisfaction on the record.” Schaller, 143
Wn. App. at 272,

.Here, the triall court did not extensively inqui‘re into Carpenter’s reasons for Wanting new
counsel, but the reasons Carpenter sought new counsel were clear from the record. As Carpenter
stated, he and his counsel did not “have a relationship” and were struggling to communicate about
h1$ case. RP (May 11, 2012) at 5. Carpenter’s counsel agreed with Carpenter’s characterization
of their relationship but coﬁtinued to try to work with Carpenter and with the court so that he could
provide effective representation. From the record of the May 11 and May 18 hearings, the trial
court was also aware of Carpenter’s many struggles to cooperaté with his mental health evaluators
and corrections officers as well as his own counsel.

The nature and extent of Carpenter’s conflict with his counsel was evident, and the trial
court did not abuse its discretion when it did not conduct additional, formal inquiry into the
conflict.

3. TIMELINESS OF THE MOTION

Carpenter argues that the trial court did not consider timeliness as a factor when it denied
his motion to substitute counsel and that, regardless, timeliness was not an issue because at the -
time of his motion, no trial date had been set.

An untimely motion to substitute counsel weighs against a defendant’s attempt to establish
that an irreconcilable conflict existed. Stenson, 142 Wn.2d at 732. In this case, Carpenter asked
the court for a new attorney on May 11, 2012, and the court denied his request on May 18. Jury

selection for Carpenter’s trial did not begin until January 24, 2013, more than eight months later.
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Timeliness, therefore, weighs in favo;r of Carpenter’s argument that the trial court erred when it
denied his motion. |

4. SUMMARY

The extent of Carpenter’s conflict with his counsel was substantial but not irreconcilable.

(\
The nature of their conflict was, at best, because of Carpenter’s mental health problems and, at
worst, because Carpenter simply refused to cooperate with e\'/eryone, and this conflict did not
prevent Carpenter’s counsel from providing adequate representation. The nature and extent of
their conflict was clear from the record and from Caxpenter;s own statements.

The trial court denied Carpenter’s motion on May 18 because it found that the motion was
intended to “manipulate getting what he wants,” presumaﬁly to manipulate the trial process. RP
(May 18, 2012) at 15. The trial court did not find a complete breakdoyvn in communication or an |
irreconcilable conflict and, based on the May 11 aﬁd May 18 hearings, these determinations were
not an abuse of discretion.

The trial court did not abuse its discretion when it denied Carpenter’s request for new
counsel because (l) Carpenter’s reasons for substituting counsel were clear from the record, (2) a -
formal inquiry was not necessary, and (3) it was reasonable for the trial court to find that there was
not an irreconcilable conﬂict or complete breakdown in communication. Accordingly, Cairpcnter’s

argument fails.

10
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We affirm.
" A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

Dfhg ,C

(iason,cr ¢
We concur:

Mas, ),

MAXA . ¥

94va“ {

SUTTON, J.
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

Respondent,
SUPREME COURT NO.

V. COA NO. 44562-0-il

RICHARD CARPENTER,

Petitioner.

DECLARATION OF SERVICE

I, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE 5™ DAY OF MARCH 2015, | CAUSED A TRUE AND CORRECT COPY
OF THE PETITION FOR REVIEW TO BE SERVED ON THE PARTY / PARTIES

DESIGNATED BELOW BY DEPOSITING SAID DOCUMENT IN THE UNITED STATES
MAIL.

{X] RICHARD CARPENTER
DOC NO. 364204
MONROE CORRECTIONSCENTER
P.O.BOX 777
MONROE, WA 98272

SIGNED IN SEATTLE WASHINGTON, THIS 5™ DAY OF MARCH 2015.

x%‘z%
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