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A. ARGUMENT

1. The admission of testimonial statements of a
nontestifying witness violated Mr. Lester’s Sixth
Amendment right to confrontation and violated the
rules of evidence,

Over Joseph Lester’s objection, the trial court allowed a witness
to testify Keisha Lewis claimed that when she had previously stabbed
she was acting in self-defense. RP 85, 220. The court concluded the
statefnent was admissible under ER 804 as a statement against Ms,
Lewis’s penal interest. RP 85. Again over Mr. Lester’s objection, the
court also allowed Ms. Barnes to testify that a few days prior to her
death, Ms. Lewis claimed to be afraid of Mr. Lester. RP 75-76, ‘185.

ER 804(b) provides in part:

The following are not excluded by the hearsay rule if the
declarant is unavailable as a witness:

(3).... A statement which was at the time of its making
so far contrary to the declarant's pecuniary or proprietary
interest, or so far tended to subject the declarant to civil
or criminal liability, or to render invalid a claim by the
declarant against another, that a reasonable person in the
declarant’s position would not have made the statement
unless the person believed it to be true. In a criminal
case, a statement tending to expose the declarant to
criminal liability is not admissible unless
corroborating circumstances clearly indicate the
trustworthiness of the statement

(Emphasis added.)



Mr, Lester has argued Ms. Lewis’s statement was exculpatory and
that the State failed to offer any corroboration of its trustworthiness, The
State’s brief does not address this argument in any way: Thus, the State
has not identified any corroborating circumstances which clearly indicate
the trustworthiness of Ms. Lewis’s statement. The State does not address
cases which hold that statements which seek to minimize the declarant’s
liability are not truly against the declarant’s penal interest, State v. St.
Pierre, 111 Wn.2d 105, 116, 759 P.2d 383 (1988).

A statement conceding a minor role to declarant and

attributing to another the major responsibility resembles

more an attempt to foist blame on the other while

minimizing the declarant’s responsibility, and thus the

statement as a whole advances far more than it impairs the

interest of the declarant . . . .

State v. Whelchel, 115 Wn.2d 708, 719-20, 801 P.2d 948 (1990) (quoting
4 D. Louisell & C. Mueller, Federal Evidence § 489, at 1141 (1980)).

Here, as with the statements in Whelchel and St. Pierre, Ms.
Lewis’s claim of self-defense was plainly self-serving and made with
eXcquatory intent. But the State’s brief does not address any of this, Ms.
Lewis’s exculpatory statement was not properly admitted as a statement
against her penal interest,

Moreover, as set forth in Mr. Lester’s initial brief, assuming the

statement was actually against Ms, Lewis’s penal interest it must then be



testimonial. The essence of the hearsay exception is that because of the
criminal penalty which can flow from them, such statements would not be
made if not true. If that is the case, a reasonable person would understand
that the statement was “potentially relevant to later criminal prosecution.”
See State v. Mason, 160 Wn.2d 910, 918, 162 P.3d 396 (2007) cert.
denied, 553 U.S. 1035 (2008). The admission of Ms, Lewis’s testimonial
statements violated Mr. Lester’s right to confrontation. Bullcoming v.
New Mexico, _U.S. _, 131 S. Ct. 2705, 2713, 180 L. Ed. 2d 610
(2011). The court erred in admitting the statement.

2. Trial counsel’s proposal of an instruction which
misstates the State’s burden of proof deprived Mr.
Lester of a fair trial.

“When a defense ‘negates’ an element of the charged offense . . .
due process requires the State to bear the burden of disproving the
defense.” State v. Deer, 175 Wn. 2d 725, 734, 287 P.3d 539 (2012), cert.
denied, 133 S. Ct. 991 (2013),

The State is foreclosed from shifting the burden of proof

to the defendant . . . “when an affirmative defense does
negate an element of the crime.”

Smith v. United States, __ U.S. _, 133 S. Ct. 714,719, 184 L. Ed. 2d
(2013) (quoting Martin v. Ohio, 480 U.S. 228, 237, 107 S. Ct. 1098, 94

L. Ed. 2d 267 (1987)).



“Diminished capacity . . . negates one of the elements of the
alleged crime.” State v. Nuss, 52 Wn. App. 735, 739, 763 P.2d 1249
(1988); see also State v. Gough, 52 Wn. App, 619, 622, 768 P.2d 1028
(1989) (diminished capacity differs from insanity because diminished
capacity “allows a defendant to undermine a specific element of the
offense”). Because it negates an element the State must disprove the
defense. Deer, 175 Wn. 2d at 734; Smith, 133 S. Ct. at 719.

As argued in Mr. Lester’s opening brief, by proposing an
instruction which relieved the State of its burden of proof defense

counsel’s performance was deficient and prejudicial to Mr, Lester,

B. CONCLUSION

For the reasons above, and those argued previously, this Court
should reverse Mr. Lester’s convictions.

Respectfully submitted this 28" day of April, 2014.
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