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L INTRODUCTION

This lawsuit is about a small public utility district operating on a
not-for-profit basis in Pacific County, doing business with three large for-
profit telecommunications companies. Respondent Public Utility District
No. 2 of Pacific County (the “District” or the “PUD”) is consumer-owned
and is regulated by a locally-elected Board of Commissioners, not by the
Federal Communications Commission (“FCC”) or the Washington
Utilities and Transportation Commission (“WUTC”), as investor-owned
utilities are. The three Appellants [Comcast, Charter, and CenturyTel (the
“Companies” or “Appellants”)] attach to and maintain their
communications equipment on electric poles owned by the District --
poles purchased, maintained, repaired, and replaced with public funds.

The District was forced to bring this lawsuit because the
Companies refused to: (1) pay at new pole attachment rates (updated for
the first time in 20 years) adopted after PUD Commission public meetings
and hearings; and (2) execute new pole attachment agreements with the
District to replace decades-old agreements that were terminated on proper
notice; or, alternatively, (3) remove their equipment from the District’s
poles.

The District’s pole attachment rates had not changed since 1987,
despite increases in costs. The District developed new rates in
consultation with an experienced Pacific Northwest rate consultant, and

adopted new rates lower than the consultant recommended.

BRIEF OF RESPONDENT -1-
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The District communicated with the Companies regarding the new
form of agreement over a year and a half period, accepting a number of
the Companies’ suggestions and explaining why it was not accepting
others. This resulted in several different iterations of the agreement before
the version at issue in this appeal.

No representatives of the Companies attended the public hearings
or meetings at which the PUD Commission discussed and approved the
new rates and agreement. None of the Companies assigned anyone to
keep track of what was going on with respect to Commission
consideration of the new pole attachment rates and proposed agreement.

After a seven-day bench trial, the Superior Court for Pacific
County (Hon. Michael J. Sullivan) concluded that the District’s rates and
the other terms and conditions in its proposed agreement were consistent
with the requirements of RCW 54.04.045. The trial court entered detailed
Findings of Fact and Conclusions of Law, both substantive and awarding
the District its attorneys’ fees and expenses. This Court should affirm the
decisions below in favor of the District.

IL. RESTATEMENT OF THE ISSUES

1. Should this Court affirm the trial court’s decision that the District’s

pole attachment rates and the other terms and conditions of its proposed

agreement do not violate RCW 54.04.045?

BRIEF OF RESPONDENT -2-
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2. Should this Court affirm the trial court’s decision that RCW
54.04.045(3)(a) reflects the FCC Telecom formula and 3(b) reflects the
APPA formula?

3. Should this Court affirm the trial court’s award of damages to the
District for breach of contract, trespass, and unjust enrichment?

4. Did the trial court abuse its discretion in awarding the District its
attorneys’ fees and expenses at trial, and on the Companies’ Motion to
Vacate and Reenter Judgment seeking relief from their untimely appeal?

5. Is the District entitled to recover its attorneys’ fees and expenses in
this Court and in the Washington Supreme Court resulting from the
Companies’ untimely appeal?

6. Is the District entitled to its attorneys’ fees and expenses for this

appeal?
III. SUMMARY OF ARGUMENT
A. Rates

The District had not increased pole attachment rates since 1987. It
adopted new rates after a study performed by an experienced rate
consultant, and subsequently analyzed and confirmed that the new rates
complied with the 2008 amendments to RCW 54.04.045.

The Companies concede that Sections 3(a) and 3(b) of RCW
54.04.045 do not contain specific mathematical formulas and are not
“models of clarity.” To reach their conclusion that Section 3(a) is the FCC

Cable formula and 3(b) is the FCC Telecom formula, the Companies

BRIEF OF RESPONDENT -3-
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engage in a complicated, difficult to follow analysis based on FCC and
WUTC pole attachment rate statutes governing investor-owned utilities --
statutes the Companies admit do not apply to consumer-owned utilities
like the District. These are the very same arguments the Companies made
in a Joint Motion for Partial Summary Judgment on Sections 3(a) and
3(b), which the trial court denied.

Unlike the Companies’ analysis, the District’s analysis simply and
directly shows, for a number of different reasons based on the statutory
language and the legislative history, why Sections 3(a) and 3(b) cannot be
what the Companies contend, and, instead, are the FCC Telecom formula
for Section 3(a) and the APPA formula for Section 3(b).

With respect to Section 3(a):

e Section 3(a) includes unusable space (support and clearance
space); the FCC Cable formula excludes unusable space.' Therefore,
Section 3(a) cannot be the FCC Cable formula. The FCC Telecom formula
includes unusable space, consistent with the trial court’s conclusion that
Section 3(a) is the FCC Telecom formula.

e In addition, Section 4 of RCW 54.04.045 includes the option of
selecting either the FCC Cable rate or the rate under Section 3(a).
Therefore, the FCC Cable rate and Section 3(a) were not intended to be

the same, and Section 3(a) cannot be the FCC Cable formula.

' One of the Companies’ own witnesses conceded this point in correspondence and in
sworn deposition testimony in this lawsuit.

BRIEF OF RESPONDENT -4
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With respect to Section 3(b):

e Section 3(b) divides 100% of the support and clearance space
among the District and attaching parties. The FCC Telecom formula
divides only two-thirds of that space among those parties. Therefore,
Section 3(b) cannot be the FCC Telecom formula. The APPA formula
divides 100% of the support and clearance space among the District and
attaching entities, consistent with the trial court’s conclusion that Section
3(b) is the APPA formula.

e Comments on the floor of the legislature by the sponsor of the
2008 amendments to RCW 54.04.045, which were admitted in evidence,
reference the APPA formula, consistent with the trial court’s conclusion
that Section 3(b) is the APPA formula.

B. Non-Rate Terms and Conditions

The District’s pole attachment agreements with the Companies and
other attachers were very old, in some cases going back to the 1950’s.
Those agreements had different termination dates, and some had different
substantive provisions.
e The District developed a uniform form of agreement to comply
with the requirement of RCW 54.04.045 that PUD pole attachment terms
and conditions be nondiscriminatory among attaching entities, and to

facilitate a small utility staff’s administration of the agreements.

BRIEF OF RESPONDENT -5-
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e The new form of agreement was developed with provisions
reflecting the principal concerns of a public utility: safety, reliability, and
protection and stability of public funds.

e There is no requirement in RCW 54.04.045 that the District
“negotiate” terms and conditions with attachers. Nevertheless, the District
communicated back and forth with the Companies over a period of a year
and a half, accepting a number of their suggested revisions, resulting in
three different iterations of the proposed agreement.

e Virtually all of the provisions the Companies challenge in the
proposed agreement appear in their own pole attachment agreements with
other parties, including when CenturyTel is in the position of pole owner,
as the District is here.

e Another attacher on the District’s poles executed the first version

of the agreement, before any revisions at all.

% * * * #

The District’s Commission-adopted rates and the non-rate terms
and conditions in its proposed pole attachment agreement do not violate
RCW 54.04.045. This Court should affirm the trial court’s decision.

IV. RESTATEMENT OF THE CASE

A. Factual Background

The District is a consumer-owned utility that was formed in 1937.
RP 83:25- 84:3, 86:14; FOF 1. It has approximately 17,000 electric

customers and is predominantly rural, with a few small cities. FOF 2.

BRIEF OF RESPONDENT -6-
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The District is a municipal corporation of the State of Washington, and it
operates on a not-for-profit basis. RP 84:1-2; FOF 3; RCW 54.04.020;
RCW 54.12.010. It is governed by an elected Board of Commissioners.
RCW 54.12.010; RP 84:10-21.

The three Companies are investor-owned companies. FOF 4.
Each was licensed under one or more agreements assumed from a
previous communications provider in Pacific County. RP 90:18-91:15,
92:19-93:12, 94:8-14, 94:21-95:7; Exs. 1-4; FOF 7. Those agreements
permitted the Companies to attach their communications equipment to the
District's utility poles for use in their business operations. /d. The
agreements were many decades old — the most recent being dated 1987,
and the oldest 1950. /d. The District's pole attachment rates had remained
unchanged since 1987 at an annual rate of $8.00 for telephone companies
(including CenturyTel) and $5.75 for cable TV companies (including
Comcast and Charter). RP 97:13-17, 98:19-22; FOF 12.

Because costs to maintain and operate the District's electrical
system, including poles on which the Companies' attachments are placed,
had increased significantly since rates were last adjusted, the District
decided in 2004 that the pole attachment rates should be reviewed. RP
98:23-99:10. An experienced Washington-based consultant, EES
Consulting ("EES"), which had performed rate studies for the District in
the past, was retained to analyze the District's pole attachment rates. RP

101:16-102:3, 467:13-480:21; FOF 11.

BRIEF OF RESPONDENT -7-
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EES issued a final report in April 2005, which analyzed the
District’s pole attachment rates calculated based on four different
methodologies. RP 102:1-14, 104:20-105:3; Ex. 6, pp.19-23. Those
formulas yielded rates ranging between $4.99 and $39.21. /d; Ex. 188; RP
517:21-518:8. Under the statutory provision (RCW 54.04.045 — Ex. 5)
then applicable to PUDs ("just, reasonable, non-discriminatory, and
sufficient" rates), EES recommended that the District increase its pole
attachment rate to no less than $20.65 (calculated under the FCC Telecom
formula), but closer to $36.39 (calculated under the APPA formula). RP
106:1-7; 519:25-520:19; Ex. 6, pp. 22-23.

District General Manager Douglas Miller and Finance Manager
Mark Hatfield reviewed and considered the various rates under the EES
study, and the study's recommendation, and arrived at a pole attachment
rate they believed was appropriate for Mr. Miller to recommend to the
District’s Board of Commissioners, bearing in mind that rates had not
changed for many years. RP 106:11-108:19, 127:9-129:9, 134:24-136:11;
Exs. 18 and 25; FOF 1 1.2 They concluded that a rate of $19.70 was
appropriate in light of the District's costs and the time that had elapsed.
RP 135:19-136:2; Ex. 25. However, because they recognized that an
increase to $19.70 was a significant increase to be accomplished in a

single year, the recommendation was for a transition rate of $13.25 for the

* Mr. Miller has worked for the District for over 30 years, in positions including Chief of
Engineering, Operations Manager, and General Manager. RP 80:17-83:22,
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first year (2007), with a rate of $19.70 effective January 1, 2008. RP
107:11-20; Ex. 25.

The proposed rates were discussed at PUD Commission open
public meetings, and the proposed rates were presented and recommended
by General Manager Miller to the PUD Commissioners during public
hearings on December 5 and December 19, 2006, and at the Commission
meeting on January 2, 2007. RP 110:20-121:6; 125:23-136:2, 140:7-
143:22; Exs. 7-25, 27-29, and 32; FOF 11. On January 2, 2007, the
Commissioners adopted the new rates under Resolution No. 1256. RP
106:11-13, 139:16-141:2; Ex. 27; FOF 10. No representatives of the
Companies attended the December 2006 public hearings or the January
2007 public meeting. RP 133:4-23, 141:18-23; FOF 13. The Companies
knew the PUD Commission meetings were open to the public. RP
973:11-13, 1552:2-4. The Companies did not assign anyone to keep track
of what was going on at Commission meetings regarding new pole
attachment rates and a new agreement. RP 973:14-974:19, 1141:25-
1143:1, 1551:19-1552:16. They never requested agendas or minutes,
which would have been available to anyone requesting them. RP 346:1-
12, 976:16-19.

Because the District’s pole attachment agreements were very old,
and differed in some respects from one another, the District also decided
to develop a new form of agreement for attaching entities. RP 99:11-18.

In February 2006, the District provided the required written notice under
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the assigned agreements that it intended to terminate those agreements,
and also advised the Companies that the District planned to implement
new rates effective January 1, 2007. RP 143:24-144:16, 147:10-25,
897:10-15; FOF 8; Exs. 33 and 34.

A uniform agreement made sense to the District in order to comply
with the non-discriminatory terms and conditions requirement in RCW
54.04.045. RP 99:11-100:5, 100:18-23; FOF 18. A uniform agreement
also made sense because of the administrative efficiency for a small utility
of having a uniform agreement, including common billing and termination
dates among attachers, to avoid confusion. RP 101:1-11; 953:23-954:13;
FOF 18. The District used a template agreement developed by the
American Public Power Association and made revisions to make it more
applicable to the District. RP 108:22-109:18; FOF 17. District
management, including operations, engineering, and financial personnel,
were consulted in developing the new agreement. RP 109:12-110:18;
FOF 17. The proposed agreement was based on the District’s fundamental
concerns of safety, reliability, and stability and protection of public funds,
including lowest possible cost. RP 90:5-17, 200:22-201:20, 358:14-359:6.

There were communications with the Companies regarding the
proposed agreement by email, phone calls, and in-person meetings. See,
e.g., RP 148:4-149:18, 898:19-24; 954:24-955:6; FOF 14 and 15.° The

District provided three iterations of the proposed agreement to the

* Additional citations to the record are in footnote 45 in Section V-D-2 below, and are
incorporated by reference.
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Companies over the course of a year and a half. RP 152:3-16, 898:6-18,
969:3-7; FOF 16. The District sent the first version of the proposed
agreement to the Companies for review and comment in early 2006. RP
145:8-20, 147:10-25; Exs. 33-35. During the next six months, the District
received feedback from the Companies. RP 148:4-17. Based on
comments and suggestions received, the District prepared a revised
version of the agreement, incorporating some of the suggestions (RP
149:21-151:3, 899:6-8, 1153:25-1154:17, 1547:7-1550:23; Ex. 74), and
mailed it out for signature in November 2006, accompanied by a
memorandum explaining the changes that had been made based on the
feedback attachers had provided, and the reasons for not incorporating
other suggested changes. RP 149:19-151:5; Exs. 36-37 and 131; FOF 19.*

The November 2006 version of the agreement generated additional
discussion and comments via email, conference calls, and face-to-face
meetings. RP 898:19-24. Based on this additional feedback, the District
made further modifications to the agreement and then sent another revised
version to the Companies in August 2007. RP 152:3-153:6; Ex. 38. The
transmittal letter requested that the Companies return the signed
agreement by October 31, 2007, or, if they did not want to remain on the
District's poles under the terms of the new agreement, to notify the District
of their plans for removing their equipment. RP 153:6-154:12; Ex. 38;

FOF 20. In early October, the District sent letters to the Companies

4 Additional citations to the record are in footnote 46 in Section V-D-2 below, and are
incorporated by reference.
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reminding them of the October 31, 2007 deadline. RP 154:13-155:5; Ex.
39; FOF 20. The Companies responded that they would not sign the
agreement because they believed the new pole attachment rates and other
terms and conditions were unlawful and they would take legal action to
prevent removal. FOF 21.

There were two other attachers on the PUD's poles besides the
Companies. RP 89:14-90:3; FOF 44. One executed the first draft of the
new agreement (FOF 28), and both began paying at the new rate. RP
159:13-160:11; FOF 44. Appellants Comcast, Charter, and CenturyTel,
however, refused to sign, refused to pay at the new rates, and refused to
remove their attachments. RP 185:25-186:10; FOF 22-24. Although the
existing agreements permitted the District to remove the Companies’
attachments on termination if they did not remove them (RP 95:14-97:12,
953:11-18; Exs. 1-3; FOF 25), the Companies threatened the District with
litigation and potential liability for removal. FOF 21. Faced with no pole
attachment agreements in place with the Companies, all of them refusing
to pay at the Commission-adopted rate, and all of them refusing to remove
their attachments and threatening liability if the PUD removed them, on
December 28, 2007, the District filed a Complaint for Declaratory
Judgment, Breach of Contract, Unjust Enrichment, Trespass, and
Injunctive Relief against each Company. CP 1-14, 81-93, 120-132. The

lawsuits were consolidated by agreement. CP 42-47.
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In March 2008, RCW 54.04.045 was amended, with an effective
date of June 12, 2008. Ex. 42 (see Appendix A). The District analyzed
the amendments to determine how to implement Sections 3(a) and 3(b).
RP 164:13-180:22; Ex. 43 (see Appendix B). The District updated the
data to input into the new formulas, including current financial data and an
updated inventory of attachments on District poles. RP 177:16-180:6,
181:15-183:2. Based on these calculations, the District concluded that the
Commission-adopted rates of $13.25 for 2007 and $19.70 beginning
January 1, 2008 were consistent with the 2008 amendments to RCW
54.04.045, with the exception that they might be too low, and therefore not
“sufficient” under the statute. RP 180:23-181:14.

The Companies have never paid the District at the new rates
adopted by the PUD Commission in January 2007. RP 185:25-186:4,
1183:4-7, 1571:15-25; FOF 23. The Companies have never executed the
new agreement. RP 186:8-10; FOF 22. The Companies have not removed
their attachments from the District’s poles. RP 186:5-7, 1183:15-17,
1572:1-3; FOF 24,

B. Procedural Background

This lawsuit involved extensive discovery, including over 25,000
pages of documents produced, plus additional financial data in electronic
form totaling many thousands of pages. CP 1334; FOF (fees) 13 (see

Appendix C-2). Thirteen witnesses were deposed, in Seattle, Portland,
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Washington D.C., and South Bend, Washington. CP 1335-36; FOF (fees)
13 (Appendix C-2).

The Companies filed a Joint Motion for Partial Summary
Judgment in December 2009, requesting that the Court determine as a
matter of law that RCW 54.04.045(3)(a) is the FCC Cable formula and
Section 3(b) is the FCC Telecom formula. CP 297-362. That motion
made the same arguments with respect to Sections 3(a) and 3(b) that the
Companies put forth in their trial briefs, at trial, and on this appeal. The
trial court denied the motion. CP 913.

The trial court conducted a 7-day bench trial over a three-week
period in October 2010. Eleven witnesses, including three experts,
testified, and over 200 exhibits were admitted in evidence, including a
videotape and audiotape of comments by the sponsor of the 2008
amendments to RCW 54.04.045. Exs. 194-196. Although the Companies
had deposed two PUD Commissioners and one former Commissioner, and
had issued subpoenas for their attendance at trial, the Companies did not
call any of them as witnesses.

On March 15, 2011, the trial court issued its Memorandum
Decision, ruling in favor of the District and against the Companies on the
substantive issues, reserving for later argument on sworn declarations the
District’s request for attorneys’ fees and costs, and stating it would
entertain proposed Findings of Fact and Conclusions of Law. CP 1324-

1327.
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The District submitted substantive proposed Findings of Fact and
Conclusions of Law, and a proposed Judgment, to which the Companies
filed extensive objections and proposed revisions, followed by the
District’s Reply.” The District also submitted a Motion and proposed
Findings of Fact and Conclusions of Law, and a proposed Order, on its
request for attorneys’ fees and costs, to which the Companies objected and
provided responses, followed by a Reply by the District. The Court heard
oral argument on the proposed Findings of Fact, Conclusions of Law, and
Judgment, both substantive and on attorneys’ fees and expenses, on
September 16, 2011. CP 2271; RP (9/16/11) at 1-71. On December 12,
2011, the trial court entered the Findings of Fact, Conclusions of Law,
Order, and Judgment the District proposed, both substantive and on the
District’s request for attorneys’ fees and expenses. CP 2290-2327.°

The Companies filed an untimely notice of appeal of the December
12, 2011 Judgment and the March 15, 2011 Memorandum Decision on
January 18, 2012. CP 2328-2339.

The Companies then filed a Motion to Vacate and Reenter
Judgment in the trial court seeking relief from the missed appeal deadline.

The motion was briefed by the parties, followed by oral argument on

* The Companies’ objections reargued virtually all of their positions the trial
court had rejected. CP 2239-2240, 2251-2253.

® See Appendix C-1 (substantive Findings of Fact and Conclusions of Law, CP
2290-2313), Appendix C-2 (Findings of Fact and Conclusions of Law on
Attorneys’ Fees and Expenses, CP 2314-2320), Appendix C-3 (Order Awarding
Attorneys’ Fees and Expenses, CP 2321-2323), and Appendix C-4 (Judgment,
CP 2324-2327).
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February 17,2012. RP (2/17/12) 1-60. The trial court entered its Order
denying the Companies’ Motion to Vacate on February 17,2012. CP
2498-2500.

The District then filed a motion to recover its attorneys’ fees and
costs for responding to the companies’ Motion to Vacate (CP 2520-2545),
which was briefed by the parties, followed by oral argument on March 23,
2012. RP (3/23/12) at 1-30. The trial court entered Findings of Fact and
Conclusions of Law on the District’s request for fees and expenses for
responding to the Companies’ Motion to Vacate, an Order awarding fees
and expenses to the District, and a Judgment on March 23, 2012. CP
2829-2836 (See Appendix D). The Companies appealed the trial court’s
March 23, 2012 award (CP 2843-53). That appeal was designated No.
43360-5-11, and was consolidated with the substantive appeal (No. 42994-
2-11) on June 4, 2012.

In addition to filing their Motion to Vacate and Reenter Judgment
in the trial court, the Companies filed a Motion for Extension of Time in
this Court seeking relief from their untimely appeal. That motion was
briefed, and this Court granted the motion on February 27, 2012. The
District filed a Motion for Discretionary Review of that decision, as well
as a Motion to Stay Proceedings in this Court pending a Supreme Court

decision, which this Court granted on March 27, 2012. The Supreme
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Court denied the District’s Motion for Discretionary Review on June 5,
2012

The District filed a Motion in this Court on June 15, 2012 to
recover its attorneys’ fees and expenses for its briefing on the Companies’
Motion to Extend Time, the District’s Motion to Stay Proceedings, and its
Motion for Discretionary Review and related Motions to Strike. On June
21, 2012, this Court denied the District’s Motion, without prejudice to
refiling it after a decision on the merits by this Court.

V. ARGUMENT

A. Standard of Review

After a bench trial, this Court reviews challenged findings of fact
for substantial evidence, and reviews conclusions of law de novo,
considering whether the findings of fact support them. Dave Johnson Ins.
v. Wright, 167 Wn. App. 758, 778, 275 P.3d 339 (Div. 11 2012), rev.
denied, 175 Wn.2d 1008, 285 P.3d 885 (2012); Morello v. Vonda, 167
Wn. App. 843, 848, 277 P.3d 693 (Div. 11 2012) (citing Scott v. Trans-
Sys., Inc., 148 Wn.2d 701, 707-08, 64 P.3d 1 (2003)).

Substantial evidence is a quantum of evidence sufficient to
persuade a rational, fair-minded person the premise is true. Dave Johnson

Ins., 167 Wn. App. at 778 (citing Sunnyside Valley Irr. Dist. v. Dickie, 149

" The District will not reargue here the substance of its opposition to the Companies’
Motion for Extension of Time. The District hereby incorporates its briefing in this Court
and in the Supreme Court on this issue. With all due respect, the District does not intend
to waive, and expressly reserves, its right to obtain later review of this Court’s February
27, 2012 decision, pursuant to RAP 13.5(d) (*Denial of discretionary review of a decision
does not affect the right of a party to obtain later review of the Court of Appeals’ decision
or the issues pertaining to that issue.”)
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Wn.2d 873, 879, 73 P.3d 369 (2003)). This Court’s review is deferential,
viewing the evidence and all reasonable inferences in the light most
favorable to the prevailing party — here, the District. Dave Johnson Ins.,
167 Wn. App. at 778 (citing Korst v. McMann, 136 Wn. App. 202, 206,
148 P.3d 1081 (Div. I1 2006)).* This Court does not reweigh the evidence
and substitute its judgment, even though any factual disputes might have
been resolved differently. Dave Johnson Ins., 167 Wn. App. at 778; City
of Puyallup v. Hogan, 168 Wn. App. 406, 419, 277 P.3d 49 (Div. 11 2012).
When a trial court hears live testimony and judges the credibility of
witnesses, appellate courts accord deference to its determinations of fact.
Dave Johnson Ins., 167 Wn. App. at 778-79; see also Org. to Preserve
Agricultural Lands v. Adams County, 128 Wn.2d 869, 882, 913 P.2d 793
(1996).

Unchallenged findings of fact are verities on appeal. McCleary v.
State of Washington, 173 Wn.2d 477, 514, 269 P.3d 227 (2012); In re
Estate of Jones, 152 Wn.2d 1, 8, 93 P.3d 147 (2004).

The amount of damages awarded is a question of fact, which is
reviewed under the substantial evidence standard. Farmer v. Farmer, 172

Wn.2d, 613, 632, 259 P.2d 256 (2011). The trier of fact has discretion to

¥ The cases CenturyTel cites for the proposition that “factual findings are not supported
by substantial evidence when the findings require an inference . . . . ” are inapposite,
because they addressed matters that relied solely on circumstantial evidence, unlike here
where there was ample direct evidence to support the trial court’s findings. Furthermore,
the cases cited by CenturyTel actually support the use of inferences reasonably derived
from the evidence.
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award damages that are within the range of relevant evidence. Mason v.
Mortgage America, Inc., 114 Wn.2d 842, 850, 792 P.2d 142 (1990).

A trial court’s award of prejudgment interest is reviewed for abuse
of discretion. Dave Johnson Ins., 167 Wn. App. at 775 (citing Scoccolo
Construction, Inc. v. City of Renton, 158 Wn.2d 506, 519, 145 P.3d 371
(2006)); City of Puyallup v. Hogan, 168 Wn. App. at 425,

The reasonableness of an award of attorneys’ fees is reviewed for
abuse of discretion. Gander v. Yeager, 167 Wn. App. 638, 647, 282 P.3d
1100 (Div. 11 2012).

“A trial court’s decision is presumed to be correct and should be
sustained absent an affirmative showing of error.” State v. Sisouvanh, 175
Wn.2d 607, 619, 290 P.3d 942 (2012); Smith v. Shannon, 100 Wn.2d 26,
35, 666 P.2d 351 (1983).

B. This Court should reject the Companies’ contention
that the trial court decision should be reversed because

it considered the arbitrary and capricious standard.

1. Considering the arbitrary and capricious standard
was not error,

With respect to the non-rate terms and conditions in the District’s
proposed agreement, RCW 54.04.045 has only the “just and reasonable”
standard; it has no formula or methodology. Ex. 42 (Appendix A). See
Section V-D-3 and V-D-4 below discussing the evidence regarding the
reasons for the various terms and conditions in the proposed agreement,
based on safety, reliability, and stability and protection of public funds.

By their very nature, these kinds of decisions are appropriate for
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considering the arbitrary and capricious standard applied to public entities
in the State of Washington.

The same is true of the trial court’s consideration of the rate issues
in this lawsuit. Where a statute is ambiguous, the implementing entity’s
statutory interpretation is accorded particular weight. Port of Seattle v.
Pollution Control Hearings Bd., 151 Wn.2d 568, 593-94, 90 P.3d 659
(2004); Marquis v. City of Spokane, 130 Wn.2d 97, 111, 922 P.2d 43
(1996); City of Pasco v. Public Employment Relations Comm., 119 Wn.2d
504, 507, 833 P.2d 381 (1992).” At best from the Companies’ point of
view, RCW 54.04.045(3)(a) and 3(b) are ambiguous: (1) the Companies
admit those provisions are not “a model of clarity” (CenturyTel Brief, p.
26); (2) the trial court denied the Companies’ partial summary judgment
motion asserting that the statute is plain on its face as a matter of law (CP
328-62, 389-418, 419-527, 735-51, 913); (3) and witnesses for both sides
spent hours at trial testifying about their differing perspectives on the
correct interpretation of Sections 3(a) and 3(b).

Furthermore, the District operates within the broad authority of the
PUD statute,'’ and, is, therefore, accorded “substantial discretion in
selecting the appropriate rate making methodology.” People’s Org. for

Washington Energy Resources v. WUTC, 104 Wn.2d 798, 812, 711 P.2d

? As discussed in the final paragraph of this subsection, the regulatory body here is the
District’s Board of Commissioners.

' The PUD statute is to be liberally construed. Laws of 1931, ch. 1, § 11; Shoulberg v.
PUD No. 1 of Jefferson County, 169 Wn. App. 173, 179-80, 280 P.3d 491 (Div. 11 2012)
(citing Sundquist Homes, Inc. v. Snohomish PUD, 140 Wn.2d 403, 410, 997 P.2d 915
(2000), rev. denied, __ Wn2d ___ (2012).
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319 (1985)."" Rates are “presumptively reasonable,” and the party
challenging rates bears the burden of proving otherwise. Teter v. Clark
County, 104 Wn.2d 227, 237, 704 P.2d 1171 (1985); Prisk v. City of
Poulsbo, 46 Wn. App. 793, 804, 732 P.2d 1031 (Div. Il 1987), rev.
denied, 108 Wn.2d 1020 (1987). Teter and Prisk both upheld utility
charges as not arbitrary or capricious where the public entity, as the
District did here, considered consultant reports and adopted resolutions at
open public meetings. Teter, 104 Wn.2d at 235-36; Prisk, 46 Wn. App. at
804-805."

In addition, because rate-making matters are “highly technical”
and “very factual,” Washington Independent Telephone Ass’'nv. WUTC,
148 Wn.2d 887, 898, 64 P.3d 606 (2003), the courts accord “substantial
discretion” in “selecting the appropriate ratemaking methodology.” U.S.
West Communications, Inc. v. WUTC, 134 Wn.2d 48, 56, 949 P.2d 1321

(1997); Cole v. WUTC, 79 Wn.2d 302, 309, 485 P.2d 71 (1971). And,

"' In suggesting that no deference is due the District’s interpretation of the statute, the
Companies rely on inapposite cases. Many involve neither ratemaking nor administrative
proceedings, or they are, in any event, consistent with the District’s analysis.

' The Companies incorrectly assert that Terer and Prisk involved rates set without
statutory restrictions. Prisk considered limits on rate-setting authority imposed both by
statute (RCW 35.95.025, which authorized a “reasonable connection charge” based on
property owners’ “‘equitable share of the cost of such [utility] system”) and the uniformity
requirement of the Washington Constitution. 46 Wn. App. at 803-04. The statute at
issue in Teter required “rates and charges to be uniform for the same class of customers
or service.” 104 Wn.2d at 230 (quoting RCW 35.67.020). In both cases, the Courts
applied the arbitrary and capricious standard to determine whether the rates complied
with the statute. 7eter, 104 Wn.2d at 237; Prisk, 46 Wn. App. at 803-05. Furthermore,
whatever the underlying statutory authority, rate-making is legislative in character, and
the courts review legislative acts under the arbitrary and capricious standard. Wash. State
Att’y Gen'l's Office v. WUTC, 128 Wn. App. 818, 832, 116 P.3d 1064 (Div. 11 2005).
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“only a practical basis for the rates is required, not mathematical
precision.” Teter, 104 Wn.2d at 238 (emphasis in original).

Indeed, the Companies’ own rate expert testified that “[t]he term
‘reasonable’ in the just and reasonable standard set forth in RCW
54.04.045 means not arbitrary or capricious. It means something for
which a reason can be given, which does not mean the least or most
favorable action for one party to another.” RP 1466:7-13.

A deferential standard of review is also appropriate because
elected officials like the District’s Board of Commissioners are
accountable to the public. Wash. State Atty’ Gen'l’s Office, 128 Wn. App.
at 832. This offers “reasonable assurance that excessive charges for utility
services will not be imposed.” Snohomish County Public Util. Dist. No. 1
v. Broadview Cable Television Co., 91 Wn.2d 3, 9, 586 P.2d 851 (1978)."
Put another way, as the representative of the District’s ratepayers, its
Board of Commissioners functions as the regulatory body for the PUD.
See RCW 54.04.045(1)(c) (defining public utility district as a “locally
regulated utility”). And, although the Companies could have challenged
the Commissioners’ decision-making at trial, they never called them as
witnesses, despite having deposed them and issued trial subpoenas for

their attendance.

¥ While the legislature has, since Broadview, enacted additional parameters to the PUD
statute for pole attachment rates, it has not otherwise disturbed Broadview. Thus, under
Broadview, the political accountability of the PUD Board of Commissioners remains the
primary check on pole attachment rates.
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Accordingly, the trial court’s consideration of the arbitrary and

capricious standard was not error.

2. Even if the trial court erred in considering the
arbitrary and capricious standard, that error was

harmless, and this Court should also affirm on other
grounds.

The trial court’s decision in the District’s favor was correct,
irrespective of the arbitrary and capricious standard. The following
Conclusions of Law the trial court entered upholding the District’s rates
and other terms and conditions do not even mention the arbitrary and
capricious standard: COL 10, 12, 13, 21, 35, and 36; see also COL 17-
20." Even if the trial court’s consideration of the arbitrary and capricious
standard were found to be improper (which it should not be), the trial court
did not reference that standard in reaching these Conclusions of Law
underlying its decision, and any error was harmless. See Carlstrom v.
State, 103 Wn.2d 391, 400, 694 P.2d 1 (1985) (“Although the trial court
erred when it applied an arbitrary and capricious substantive due process
test . . ., the error was harmless ....”). In addition, this Court can
appropriately sustain the trial court’s decision based on the Conclusions of
Law that do not reference the arbitrary and capricious standard, since the
record supports them. Dave Johnson Ins., 167 Wn. App. at 773 (citing

Mountain Park Homeowners Ass’n v. Tydings, 125 Wn.2d 337, 344, 883

' Other Conclusions of Law the trial court entered that reference the arbitrary and
capricious standard do so in addition to the “just and reasonable” standard in RCW
54.04.045. See, e.g., COL 11 and COL 30.
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P.2d 1383 (1994)). Thus, regardless of the arbitrary and capricious

standard, the trial court’s decision should be affirmed.

C. The Trial Court’s Decision Upholding the District’s

Rates Should be Affirmed.

1. The foundational flaw in the Companies’ rate
argument.

The Companies’ analysis of the District’s rates rests on a
foundational flaw — that the FCC Cable formula is the linchpin for PUD
pole attachment rates, both before and after the 2008 amendments, '® and
that FCC and WUTC statutes and related authorities govern the District’s
rate-making. The Companies concede, as they must, that the District is
not subject to FCC or WUTC pole attachment rate-setting standards.
Nevertheless, the Companies proceed through a complicated three-step

analysis involving FCC and WUTC formulas, as well as FCC orders and

' The Companies do not challenge on appeal the trial court’s decision that the District’s
rates were just and reasonable before the effective date of the 2008 amendments to RCW
54.04.045. RAP 10.3(g).

'® One of the Companies’ rate experts, Mark Simonson, admitted that the FCC Cable
formula was developed to protect the cable TV industry as a fledgling industry, and that,
as a result, the FCC Cable formula might well be obsolete except for small “mom and
pop” cable TV operations—unlike the Companies. RP 1237:2-24. The Companies’
principal rate expert, Patricia Kravtin, agreed the cable TV industry was no longer a
fledgling industry, but disagreed with her co-expert that the FCC Cable formula might
well be obsolete except for “mom and pop” cable TV operations. RP 1475:9-16. Ms.
Kravtin’s disagreement was predictable, since she has been a consistent supporter of the
FCC Cable rate and has predominantly performed work for cable companies. RP
1384:24-1385:22, 1387:8-11. It was for the trial court to consider witness credibility, and
it did not accept Ms. Kravtin’s testimony. FOF 34-35; Memorandum Decision, 13.
Furthermore, using the FCC Cable formula to support a fledgling cable television
industry is contrary to the intent section of the 2008 amendments stating that the
legislature recognized “the value of the infrastructure of locally regulated utilities” and
wanted to “ensure that locally regulated utility customers do not subsidize licensees.”
Ex. 42. There is no evidence that cable companies in Pacific County need a subsidy. RP
1476:8-12.
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related federal court decisions involving FCC methodologies, which are
inapplicable to the District.'’

Unlike the Companies’ analysis, which the trial court rejected, the
District’s analysis is firmly based in the statutory language, the legislative
history, and other confirming evidence, and is easily understood. The
Companies’ reading of Sections 3(a) and 3(b) is incorrect, and their

EE I 34

mantra that their analysis is “straightforward,” “irrefutable,

LT

undisputed,”
“simple,” and “beyond cavil,” cannot change this.

2. Section 3(a) is not the FCC Cable formula.

Section 3(a) includes unusable space — support and clearance
space. Exs. 42 (Appendix A), 193, p. 1 (see Appendix E), and 43A, p. 1
(see Appendix F);'® RP 164:13-165:7, 166:3-167:16, 170:1-21, 540:3-8,
542:5-544:9." The FCC Cable formula excludes unusable space. /d.
One of the Companies’ own witnesses (its Regional Manager of
Engineering dealing with pole attachments) conceded this very point in a
June 2007 email and in December 2009 sworn deposition testimony. Ex.

77; RP 1565:18-1566:6; CP 481 (p. 77:3-23).%°

"7 The Companies went through this same analysis in their Joint Motion for Partial
Summary Judgment, which the trial court denied.

'® Exhibit 43A (Appendix F) is a demonstrative exhibit the trial court permitted to be
used in connection with the testimony of the District’s General Manager regarding
Sections 3(a) and 3(b). RP 174:22-175:3.

' This is consistent with the legislative history. See Final Bill Report, p. 2 (first
paragraph, second sentence) (“This [first] part of the formula must also include a share of
the required support and clearance space ....”) (see Appendix G).

20 At trial, this witness tried to explain that he had since decided he was wrong when he
sent an email saying exactly this in June 2007, and again was wrong when he testified the
exact same thing under oath in December of 2009. RP 1566:1-2. He did not, however,
testify about what caused him to change his view at trial, and witness credibility is the
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Like Section 3(a), the FCC Telecom formula includes unusable
space. Exs. 42, 77,193, p. 1, and 43A, p. 1; RP 167:4-16, 543:20-544:9.
Thus, unusable space can be depicted as follows with respect to the pole

attachment rate formulas:

Unusable Space
Section 3(a) Includes
FCC Telecom Includes
FCC Cable Excludes

Section 3(a), therefore, cannot be the FCC Cable formula, because they
differ in this fundamental respect.

In addition to this language in Section 3(a) itself, the language of
Section 4 of the 2008 amendments confirms that Section 3(a) cannot be
the FCC Cable formula. Section 4 includes the option of selecting either
the FCC Cable rate or the rate under Section 3(a). Exs. 42, 193, p. 3, and
43A, p. 4; RP 168:13-15, 169:15-170:1, 170:21-171:1, 544:10-545:7. The
language of Section 4 is clear:

(4) For the purpose of establishing a rate under subsection
(3)(a) of this section, the locally regulated utility may
establish a rate according to the calculation set forth in
subsection (3)(a) of this section or it may establish a rate

according to the cable formula set forth by the federal
communications commission ....

Exs. 42 (Appendix A) (emphasis added), 193, p. 3 (Appendix E), and 43 A,

p. 4 (Appendix F).*'

province of the trier of fact, here the Court. See FOF 50. The Companies’ principal rate
expert disagreed with her client’s own witness and even criticized the FCC itself for its
“misunderstanding” of this point. RP 1437:9-1439:10, 1441:5-22.

?! The legislative history of the 2008 amendments to RCW 54.04.045 is consistent with
this “option”. Final Bill Report, p. 2 (fourth paragraph) (using the terminology “in lieu of
the calculation in Part 1 of the two-part formula ....”) (Appendix G) (emphasis added);
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Section 4 establishes an alternative choice, an option — 3(a) or the
FCC Cable formula. If the legislature had meant that Section 3(a) was the
FCC Cable formula, it could easily have said: “Section 3(a) is the FCC
Cable formula as it may be amended from time to time.” The legislature
did not do that here, and it is not for courts to read words into statutes.
State v. Chapman, 140 Wn.2d 436, 442, 773 (2010) 998 P.2d 282 (2000).

Consequently, Section 3(a) cannot be the FCC Cable formula. The
language of Section 3(a) is different from the FCC Cable formula with
respect to unusable space, and the language of Section 4, being an
alternative to the FCC Cable formula, also shows they were not intended
22

to be the same.

3. Section 3(b) is not the FCC Telecom formula.

Whether or not Sections 3(a) and 3(b) are “models of clarity”, one

thing is absolutely clear: Section 3(b) divides 100% of the support and

clearance space equally among the District and all attaching licensees.
Exs. 42 (Appendix A), 193, p. 2 (Appendix E), and 43A, p. 2 (Appendix
F); RP 173:18-174:2, 175:4-177:7, 546:24-548:7.% The FCC Telecom

formula does not do that. It divides only 2/3 of the support and clearance

accord, House Bill Digest as Enacted (third paragraph (allowing rate calculated under
3(a) “or ... according to the cable formula ....”) (see Appendix H) (emphasis added).

2 The reference to the WUTC in the Senate Bill Report does not overcome the statutory
language, legislative history, and other confirming evidence demonstrating that Section
3(a) is not the FCC Cable formula.

 This is consistent with the legislative history. Final Bill Report, p. 2 (second
paragraph) (“divided equally among the PUD and all attaching licensees ....") (Appendix
G).
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space among those parties. /d.>* The APPA formula, like Section 3(b),
divides 100% of the support and clearance space among the District and

the attachers. /d. This is depicted as follows:

Support and Clearance Space
Section 3(b) 100% divided equally
APPA 100% divided equally
FCC Telecom 2/3 divided equally

: |

Section 3(b), therefore, is not the FCC Telecom formula. The Companies
rejoinder that this 33 1/3 % is just a “minor difference” requiring just a
“minor modification” does not change the reality that Section 3(b) is
fundamentally different from the FCC Telecom formula.

The legislative history of the 2008 amendments is consistent with
the trial court’s conclusion that Section 3(b) is the APPA formula,
contrary to the Companies’ assertion that neither Section 3(a) nor Section
3(b) is the APPA formula. The comments on the floor of the legislature of
Rep. John McCoy, the sponsor of the 2008 amendments to RCW
54.04.045, were admitted into evidence, and they expressly reference the
APPA formula. Ex. 194 (DVD); Ex. 195 (CD); RP 465:11-466:11; FOF
51. With respect to how Sections 3(a) and 3(b) were structured, Rep.
McCoy specifically referenced the APPA formula: “[W]e had taken a
little bit of the FCC formula, a little bit of the APPA ....” RP 465:21-

466:11; Exs. 194 and 195; see also Ex. 196 (excerpt from Rep. McCoy’s

* The Companies concede this critical difference. Comcast/Charter Brief, p. 35; Ex. 108
(CenturyTel employee) (first page, fifth paragraph, second sentence).
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comments — see Appendix 1).” The Senate Bill Report on the 2008
amendments also references the “American Public Power Association.”
Ex. 81, p. 2 (third paragraph) (see Appendix J); FOF 51. Accordingly,
the provision dividing 100% of the support and clearance space equally
among the District and attachers, as well as the legislative history, show
that Section 3(b) is the APPA formula, not the FCC Telecom formula.

The trial court did not error in reaching that conclusion.

4. The District’s adopted rate is significantly below
what is legally permitted.

RCW 54.04.045(3)(a) is, therefore, the FCC Telecom formula, and
(3)(b) is the APPA formula. Exs. 42 and 193; RP 175:4-176:16; 546:19-
23, 547:21-548:7. Using updated District data, the rate calculated under
RCW 54.04.045 is $27.33. Ex. 192; RP 179:5-19, 180:23-181:14, 548:8-
550:23. The PUD Commission-adopted rate is $19.70. FOF 10; Ex. 27,
RP 106:11-13, 139:16-141:2, 550:24-551:2. The District’s rate is,
therefore, 28% lower than the permissible rate under RCW 54.04.045. Id.;

Exs. 192 and 201(see Appendix K).

* Contrary to the Companies’ claim that the 2/3 “slight modification™ was what Rep.
McCoy was referring to with respect to the APPA, he did not say “we took a whole
bunch of the FCC and a little bit of the APPA.” He had the same wording on each one —
*a little bit” of each. RP 465:21-466:11. And a difference of 33 1/3 % can by no means
be characterized as “slight”.
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5. The Findings of Fact regarding rates to which the
Companies assign error are supported by
substantial evidence.

There is substantial evidence in the record supporting the trial
court’s Findings of Fact (Appendix C-1) the Companies challenge
regarding the District’s rates. That evidence includes the testimony of
witnesses (both District and Company witnesses), as well as numerous
exhibits. See the immediately following footnote 26, which is a listing of
the challenged Findings of Fact with respect to rates, with references to
the evidence at trial supporting them.*® The Findings of Fact on rates
challenged by the Companies are supported by substantial evidence. The
trial court’s Conclusions of Law on rates are supported by its Findings of
Fact. There was no error in this regard.

6. The Companies’ rate “critique” does not warrant
reversal.

The District adopted a new pole attachment rate of $19.70, phasing

it in over time, with the first year at $13.25. FOF 10; Ex. 27. This was

 FOF 5 (FOF 1-2; RP 86:5-87:10, 89:9-16, 1652:22-1653:9, 1653:15-19; RCW
54.08.010); FOF 6 and FOF 7 (RP 89:2-90:3, 90:18-91:15, 92:19-93:12, 94:8-14, 94:21-
95:7; Exs. 1-4); FOF 33 (Exs. 6, 27, 201; RP 106:1-7, 180:23-181:14, 519:25-522.7,
568:13-572:24; FOF 10); FOF 34 and FOF 35 (RP 1271:14-1272:10, 1390:14-18,
1391:22-1392:4, 1405:19-1406:7, 1406:25-1407:2, 1422:18-23, 1426:16-21, 1428:9-
1429:14, 1430:2-5, 1442:15-18, 1444:10-1446:7; see also RP 561:2-562:23); FOF 36
(RP 97:13-17, 98:19-22, 1485:16-1486:1; FOF 12); FOF 37 (RP 177:10-178:4, 179:25-
180:5, 534:24-537:1, 551:16-552:1, 1652:22-1653:9, 1653:15-19); FOF 38 (RP 178:5-
179:1, 534:9-23, 1444:1-1445:20, 1656:25-1657:25; Ex. 523); FOF 39 (RP 303:12-
304:3, 1126:23-1127:19, 1128:16-25, 1130:16-1131:6, 1659:23-1660:7; Exs. 208-210;
see also CenturyTel Brief at 31n.17); FOF 40 (RP 1660:8-14); FOF 41 (RP 304:21-
305:20,311:2-6,415:5-9, 1127:17-19, 1133:7-1134:8; Exs. 208 and 211); FOF 47 (RP
340:5-11, 1392:23-1393:1, 1661:23-1662:1); FOF 48 (RP 1430:19-23, 1431:25-1432:6,
1477:19-1478:3, 1661:5-1662:1; FOF 45 and 46); FOF 49 (RP 1237:2-24, 1411:10-13,
1475:9-11); FOF 50 (Ex. 77; RP 1565:18-1566:6; CP 481 (p. 77:3-23).
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based on an analysis by an experienced outside consulting firm*’ familiar
with the District’s operations and rate structure (RP 101:16-102:3, 474:22-
475:8, 480:2-7, FOF 11), and was updated (including updated survey
information) and re-analyzed by District management after the 2008
amendments to RCW 54.04.045. RP 164:13-180:22, 181:15-183:2;
534:24-537:1; 551:3-552:13, 1652:22-1653:19; Ex. 43 (Appendix B).*®
The rate the District adopted was below what its consultant recommended,
below several alternative rates methodologies, and below what was
permissible under RCW 54.04.045. Exs. 6 and 201 (Appendix K); RP
106:1-7, 519:25-522:7, 568:13-572:24.° As discussed in Sections V-C-1
through V-C-6 above, the trial court did not error in concluding that the
District’s rates do not violate RCW 54.04.045.

As they did in their Joint Motion for Partial Summary Judgment,

their trial brief, and at trial, the Companies try to chip away at the

%7 See Exs. 185-186 for the District’s rate consultant’s curriculum vitae and other
background information.

* 1t is not correct, as the Companies argue, that the District employed an after-the-fact
“rationale” to justify its January 2007 rate decision in Resolution No. 1256. Nor is
CenturyTel’s innuendo that the District’s General Manager made his rate
recommendation to the Commission because he was angry about a back-billing issue with
CenturyTel. RP 1660:15-22.

# CenturyTel argues that the District’s adopted rate was higher than the average charged
by other utilities, but that average included a private company, Qwest, which was subject
to federal and state pole attachment rate restrictions not governing the District. Ex. 16, p.
000034. And, like the District, many public utilities had not changed their rates for many
years. Ex. 6, p.7. Furthermore, if the District had not updated rates and developed a new
agreement, the rates for attachments would have been between $35 and $42 -- much
higher than those established in Resolution No. 1256. RP 136:17-25, 139:6-20; Ex. 26, p.
004743, 004803-4804; see also Deposition of Kathleen Moisan (1/5/10), pp. 67:16-68:24,
102:9-14.
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District’s analysis of Sections 3(a) and 3(b), which the trial court accepted,
but their arguments do not hold up, let alone require reversal.*

The Companies argue that the legislature intends the same
meaning when it uses the same words in a statute, citing Simpson
Investment Co. v. Dept. of Revenue, 141 Wn.2d 139, 3 P.3d 741 (2000).

In Simpson, however, the Court concluded the legislature intended
different meanings by using different words. Simpson, 141 Wn.2d at 160.
And the Companies concede “the statutes use different words.”
CenturyTel Brief, p. 19. The Companies’ rate expert admitted the same
thing. RP 1425:25-1426:7.

The Companies repeatedly argue FCC law and WUTC law, neither
of which governs the District. They assert that, because RCW 54.04.045
is “based on a federal statute,” it must be interpreted in the same manner.
But, even where two statutes may have “similarities,” the construction of
the federal statute is not controlling absent evidence that “Washington’s
statute was in fact ‘adopted’ from the federal provisions.” Washington
Fed'n of State Employees v. State Personnel Bd., 54 Wn. App. 305, 311-

12, 773 P.2d 421 (Div. II 1989).

3 Among other things, the Companies claim the trial court did no analysis in reaching its
conclusions regarding the District’s rates, but they offer no support for that contention,
other than the fact that the trial court disagreed with them. The parties briefed this issue
on the Companies’ Joint Motion for Partial Summary Judgment, which the trial court
denied. The Companies put forth the same analysis in their trial briefs, opening
statements, direct and cross examination, and closing arguments, during seven days of
trial. They argued the same points again in their opposition to the District’s proposed
Findings of Fact and Conclusions of Law. The trial court rejected the Companies’
position on Sections 3(a) and 3(b) in its Memorandum Decision (YY4-6), and again in its
Findings of Fact and Conclusions of Law, providing specific reasons for doing so. See,
e.g., FOF 33-46, 49-51; COL 3-30.
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Nor do the other cases cited by the Companies support their
assertions. Those cases state that, when the legislature adopts language
that has previously been judicially construed, the language presumptively
carries that judicial construction. But there is no prior judicial
interpretation of Sections 3(a) and 3(b).”’

The Companies argue that the evidence is “wholly undisputed”
that RCW 80.54.040 has been uniformly interpreted as imposing the FCC
Cable formula. That, however, is irrelevant to the District, which is not
regulated by either the WUTC or the FCC with respect to pole attachment
rates.”> Furthermore, the testimony on this subject was by the Companies’
rate expert Mark Simonson, who admitted that his testimony was limited
to investor-owned utilities, was based on non-current information, and
relied on a 20-year old voluntary settlement agreement among investor-
owned utilities to which neither the District nor any other consumer-
owned utility was a party. RP 1228:9-12232:8; see also RP 562:24-

563:15, 564:5-7.%

' FCC v. Florida Power, 480 U.S. 245, 107 S. Ct. 1107 (1987), cited by Comcast and
Charter to support their argument in favor of the FCC Cable formula, concerned an FCC
order under federal law that does not govern the District. Furthermore, the challenge to
the FCC order was based on constitutional principles of taking of property, which is not
at issue here.

2 The Companies argue that the APPA formula is not used by any agency that regulates
pole attachments. But that is because consumer-owned utilities like the District are
generally not regulated by federal or state pole attachment rate regulators and, instead,
are regulated by their own publicly-elected officials.

%3 Although the District’s rate expert stated that the wording of Section 3(a) and RCW
80.54.040 was similar, he did not testify that the differences between the two statutes are
“minor and editorial” as the Companies argue. Furthermore, the Companies’ argument
that the District’s rate expert agreed that the FCC Cable formula is generally considered
the test of a just and reasonable rate, is incorrectly taken out of context. That statement in
the 2005 EES rate study was in the historical context, not linked to consumer-owned
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Similarly, the Companies struggle to support their Section 3(b)
argument by referencing an April 2011 FCC order to which the District,
again, is not subject. Furthermore, the 2011 FCC order was after the
amendments to RCW 54.04.045 became effective in 2008, and after the
trial court’s March 2011 Memorandum Decision in the District’s favor.

The Companies rely on the testimony of their principal rate expert,
Patricia Kravtin, to justify their interpretation of Sections 3(a) and 3(b).
The trial court, however, heard Ms. Kravtin’s testimony and concluded
that the pole attachment rate she derived is unreasonable and impractical
as it relates to this case, that her opinions were based primarily on
theoretical analysis of economics and public policy rather than actual local
information regarding the District, and that her opinion on the PUD’s
maximum rate was lower than what the Companies had been voluntarily
paying for over 20 years. FOF 34-36; Memorandum Decision, §13.
Credibility is for the trier of fact — here, the trial court — to determine.
Dave Johnson Ins., 167 Wn. App. at 778-79; Org. to Preserve Agricul.
Lands, 128 Wn.2d at 882. Furthermore, speculative expert opinions
lacking an adequate foundation are improper. Queen City Farms, Inc., v.
Central Nat'l Ins. Co. of Omaha, 126 Wn.2d 50, 103, 882 P.2d 703

(1994).

utilities, and directly contrary to the analysis and recommendations EES actually made in
its report. Ex. 6, pp. 22-23; RP 106:1-7, 519:25-520:19. Moreover, EES acknowledged
what there is no disagreement about—that consumer-owned utilities like the District are
not subject to FCC or WUTC regulation. RP 732:20-22, 733:4-12.
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Ms. Kravtin’s testimony on cross-examination supported the
District’s position and is contrary in numerous respects to the Companies’
criticisms of various Findings of Fact and Conclusions of Law entered.
For example, Ms. Kravtin admitted there is no regulation by the FCC or
the WUTC for locally owned utilities like the District. RP 1388:2-14,
1389:4-6, 1459:1-11, 1460:24-1461:5. She admitted that Sections 3(a)
and 3(b) contain no specific mathematical formula. RP 1422:25-1423:4.
She admitted the language in Section 3(a) is not identical to either RCW
84.04.050 (the WUTC statute) or to the FCC Cable formula. RP 1425:25-
1426:7. She admitted cable television is no longer a fledgling industry.
RP 1411:10-13, 1475:9-11. She admitted that Section 3(b) and the APPA
formula allocate unusable space equally among all attachers, while the
FCC Telecom formula allocates only 2/3 of that space among attachers,
and that the 2/3 factor in the FCC Telecom formula is not used in Section
3(b). RP 1423:19-1424:16. She admitted she had not seen the legislative
history (Rep. McCoy’s comments or the Senate Bill Report) on the 2008
legislation before she formed her opinions. RP 1424:17-1425:15, 1430:6-
14. She admitted that gross versus net costs are not specified in either the
FCC or WUTC statutes. RP 1414:24-1415:10.**

Ms. Kravtin also testified there was nothing wrong with the

District using a rate of return in its pole attachment calculations, even

* The District’s General Manager testified that Sections 3(a) and 3(b) do not specify net
versus gross costs either. RP 280:13-281:2. RP 1533:20-23.
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though it is a not-for-profit entity. RP 1419:23-1421:4.>® She admitted
that her opinion regarding the appropriateness of including transmission
poles as an input in calculations of the District’s rates under Sections 3(a)
and 3(b) might change if she had known about the evidence (RP 178:5-
179:1, 1656:25-1657:25; Ex. 523) that at least 65% of the District’s
transmission poles had third party attachments on them. RP 1444:1-
1445:20; see also RP 534:9-23,

Ms. Kravtin admitted that “reasonable” in the just and reasonable
standard in RCW 54.04.045 means not arbitrary or capricious; it means
something for which a reason can be given. RP 1466:7-13. She admitted
that pole attachment rates are a very small component of the Companies’
total expenses (RP 1430:19-23; FOF 46), and that there would be no
material disadvantage to the Companies’ business in Pacific County if
they had to pay at the District’s adopted rate. RP 1431:25-1432:6. She
admitted that the Companies receive benefits from having their equipment
on PUD poles, because the expense of building their own poles would
exceed what they have to pay in pole attachment fees. RP 1477:19-
1478:3; FOF 45. And she admitted that the rates the Companies had been

paying voluntarily for 20 years were higher than the rate she derived

** Ms. Kravtin admitted the rate of return EES used in its rate calculations (6%) was
much lower than the FCC default rate of return (11.25%), that a lower rate of return
would move rates down rather than up, and that the rate of return she used in her
calculations was very similar to the EES rate of return. RP 1421:5-22. She also admitted
the carrying charge she used was very similar to what EES used. RP 1421:23-1422:2.
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through her theoretical analysis based on the FCC Cable formula. RP
1485:16-1486:1.

Ms. Kravtin was also questioned (RP 1459-82) based on a number
of the Conclusions of Law entered by Hon. Kathleen Learned in 7C/
Cablevision of Washington, Inc,v. C ity of Seattle, King County
Superior Court No. 97-202395-5 SEA (1998), CP 1008-1034, which was
decided under a pole attachment statute applicable to cities (RCW
35.21.455) that is virtually identical to RCW 54.04.045 prior to the 2008
amendments. See, particularly, TCI v. Seattle Conclusions of Law 1, 6, 7,
11,13, 14, 16, 22, 23, 29, 43, 47, 49, 50, 51, 53-55, and 56. CP 1025-
1032. Many of these Conclusions of Law are directly contrary to the
underpinnings of many of the Companies’ arguments and the opinions of
their expert witnesses in this lawsuit.”’

The Companies argue that Pacific County’s road standards require
power and telecommunication utilities to share common trenches or poles.

That provision, however, uses the word “should”, not “shall”, and is

*® TCI Cablevision was the predecessor of Appellant Comcast. RP 1533:20-23; Ex. 68.

%7 CenturyTel argues that FOF 33, 35, and 49 are Conclusions of Law, not Findings of
Fact. Those, however, are comparisons of the District-adopted rates with those
recommended by its rate consultant, the trial court’s observations of the Companies’
principal rate expert and her lack of familiarity with Pacific County, and the fact that the
FCC Cable formula was developed to support a fledgling cable television industry, which
is no longer a fledgling industry. These were appropriate Findings of Fact, and were
supported by substantial evidence in the record. See Section V-C-5 above. Even if they
were Conclusions of Law, they were not error. CenturyTel’s assertion that several
Findings of Fact are “plainly and erroneously incomplete” as to retail versus wholesale
service is also without basis. Even Patricia Kravtin admitted the District does not serve
retail communications customers (RP 1392:23-1393:1); see also District General
Manager Miller’s testimony. RP 340:5-11. Furthermore, whether or not CenturyTel
provides wholesale services in Pacific County is not germane to the issues on appeal.
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modified by the phrase “to the maximum extent possible.” CP 2134.
Thus, it is not mandatory.’ ¥ Indeed, CenturyTel has installed its own poles
next to District poles and transferred it attachments to its own poles. See
discussion at footnote 64, below. Most importantly, those standards do
not say that communications companies are permitted to attach to and
remain on electric utility poles without paying current rates and without
signing pole attachment agreements.

CenturyTel argues that the word “sufficient” in RCW 54.04.045
actually means *“no more than sufficient”, but offers no support for adding
those words. Courts cannot read into a statute anything they may conceive
the legislature unintentionally left out. Fed. Way School Dist. v. Vinson,
172 Wn.2d 756, 767 n.10, 261 P.3d 145 (2011). Furthermore, the word
“sufficient” is not even referenced in Section 3(a) or 3(b), which only
establishes the framework for “just and reasonable” pole attachment rates.
In any event, the reason the word “sufficient” is in this type of rate-setting
statute is to ensure that municipal utility bondholders have adequate
security supporting standard rate covenants in municipal bond issues. See,
e.g, RCW 54.24.050(4); RCW 54.24.080.

The Companies also argue that Section 3(a) does not mention a

two-thirds figure as the FCC Telecom formula does, but the phrase

o CenturyTel concedes this. CenturyTel Brief, p. 47 (... may not be able to rebuild
...."") (emphasis added).
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“including a share of the required support and clearance space” in Section

3(a) (emphasis added) reflects that fraction. RP 272:7-273:6.%

CenturyTel criticizes the District’s rates because equipment other
than the Companies’ is sometimes in the safety space. But CenturyTel
admits its own equipment has been in the safety space from time to time
(CenturyTel Brief, p. 31 n.17). The evidence at trial confirmed that the
Companies have their equipment in the safety space. RP 303:12-304:3,
1126:23-1127:19, 1128:16-25, 1130:16-1131:6, 1644:19-1645:13; Exs.
208-210. Furthermore, CenturyTel is incorrect that there was no evidence
supporting FOF 41 that the District’s use of safety space on its poles for
light fixtures was not an adopted practice, but rather was a phasing out of
that use. RP 304:21-305:20, 415:5-9, 1127:17-19, 1133:17-1134:8; Exs.
208 and 211. In any event, there are so few instances that it would not
affect the formula if included. RP 311:2-6.*

The Companies also criticize the potential recovery of “make-

ready” charges when modifications must be made to accommodate new

* The Companies also argue that the specific words “pole height” and “attaching
licensees”™ do not appear in the text of Section 3(a), but, as the District’s General Manager
testified, although those “exact words™ may not be in the text, there are words that lead to
the same point. RP 270:20-271:15. Section 3(a) uses the words “a share of the required
support and clearance space, in proportion to the space used for the pole attachment”, and
the mathematical equivalent of those words in the FCC Telecom formula includes
number of attaching entities and pole height. See Ex. 43A, p.1 [first bracket].

 Further with respect to the safety space, as the Companies acknowledge, the APPA
formula includes the safety space in support and clearance space. But the conclusion the
Companies’ draw-- that that shows that Section 3(b) cannot be the APPA formula--
wholly ignores why Section 3(b) cannot be the FCC Telecom formula (as the Companies
contend) — based firmly on the statutory language (100% versus 2/3 of the support and
clearance space) and the legislative history. See discussion in Section V-C-3, above.
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attachers.”’

But there is nothing in Sections 3(a) or (b) that precludes
make-ready charges. And there was no evidence that the District ever
charged for make-ready. RP 1413:6-9.*

None of the Companies’ rate “critiques” requires reversal of the
trial court decision, whether or not the arbitrary and capricious standard
applies.

D. The Trial Court’s Decision in the District’s Favor With

Respect to the Proposed Agreement Should Be
Affirmed.

1. Fundamental considerations and standards.

The Companies’ communications equipment is on the District’s
electric poles under licensing agreements, in order for the Companies to be
able to make money from their customers. It would cost the Companies
much more to purchase, install, maintain, and repair their own poles. The
Companies claim the whole agreement under which they would continue
to attach their equipment to the District’s poles is void because it is unjust,

unreasonable, and procedurally and substantively unconscionable. After a

*! CenturyTel itself charges for make-ready work. Dep. of Kathleen Moisan (1/6/10), p.
228:11-13.

*2 CenturyTel challenges FOF 37 regarding the District’s survey of pole attachments,
without specifying why. If this is because transmission poles were included, see Kravtin
testimony discussed above. RP 1444:1-1445:20; Ex. 523. In any event, a trial court has
discretion to consider survey evidence, and any claimed problems with survey
methodology go to the weight of the evidence, not admissibility. Simon v. Riblet
Tramway Co., 8 Wn. App 289, 294, 505 P.2d 1291 (Div. 111 1973), rev. denied, 82 Wn.2d
1004 (1973). CenturyTel also briefly mentions pole life, but the evidence showed that
estimated pole life varies due to climate, insect activity, moisture, and other
circumstances. FOF 42; RP 1658:2-1659:4. Furthermore, the quality of cedar used in
utility poles has decreased over time, and there are more restrictions on permissible
preservatives than in the past. FOF 43; RP 402:11-403:15. Thus, although the District
designs its overall system for an estimated forty-year life, actual pole life is much shorter.
In addition, the Washington State Auditor has never criticized the District’s accounting
treatment for pole attachments. FOF 52.
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great deal of testimony and documentary evidence, the trial court
disagreed.

The non-rate terms and conditions in the District’s proposed pole
attachment agreement (Ex. 38 - - see Appendix L) must be just,
reasonable, non-discriminatory, and sufficient. RCW 54.04.045.
Consideration of the arbitrary and capricious standard in this regard was
appropriate. The District is governed by a locally-elected Board of
Commissioners. Like other consumer-owned utility decision-making, the
Commissioners’ decisions are entitled to a high degree of discretion. See
discussion in Section V-B-1, above.*’ But, whether or not the arbitrary
and capricious standard is considered, the District’s proposed agreement
meets the requirements of RCW 54.04.045.

2. The process of developing the new agreement.

The District decided it made sense to have a uniform template for
its pole attachment agreements. RP 99:11-21; FOF 18. This was based
not only on anticipated lessening of administrative burden for a small
utility, but also to ensure that the agreements were "non-discriminatory,"

as required by RCW 54.04.045 both before and after the 2008

* A decision is arbitrary and capricious only if it is willful and unreasoning, taken
without regard to the attending facts or circumstances. Wash. Indep. Tel. Ass'n v. Wash.
Utils. & Transp. Comm'n, 149 Wn.2d 17, 26, 65 P.3d 319 (2003); Friends of Columbia
Gorge, Inc. v. Forest Practices Appeals Bd., 129 Wn. App. 35, 57, 118 P.3d 354 (Div. Il
2005) (quoting Isla Verde Int'l Holdings, Inc. v. City of Camas, 146 Wn.2d 740, 769, 49
P.3d 867 (2002)). Where there is room for two opinions, action is not arbitrary or
capricious when exercised honestly and upon due consideration. Friends of Columbia
Gorge, Inc., 129 Wn. App. at 57-58 (quoting /sla Verde Int'l Holdings, Inc., 146 Wn.2d
at 769 Courts are not to substitute their judgment for decisions of public entities. Stare
ex rel. Rosenberg v. Grand Coulee Dam Sch. Dist. No. 301 J, 85 Wn.2d 556, 563, 536
P.2d 614 (1975).
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amendments, RP 99:11-101:11, 953:23-954:13; FOF 18. The District
started with a model agreement obtained from the American Public Power
Association, a national public utility organization that had spent
significant time developing a model agreement. RP 108:22-109:11; FOF
17. It then made modifications to the model agreement for the District.
RP 109:12-110:18; FOF 17.

The Companies argued at trial, and continue to do so on appeal,
that the District refused to negotiate with them and provided the
agreement on a "take it or leave it" basis. They, however, cite no legal
authority that requires a consumer-owned pole owner like the District to
negotiate the terms and conditions of an agreement under which private
for-profit companies attach to public property.44 Even if the District had a
duty to negotiate, it did so. The evidence clearly shows there were
multiple iterations of the proposed agreement based on emails, conference
calls, and in-person meetings between the District and the Companies over

the course of eighteen months.*® The District accepted many suggested

“ Whether or not the FCC, as the Companies contend, has recognized that a party does
not negotiate in good faith if it discontinues discussions on the terms and conditions of an
agreement, the authority cited for that proposition is an FCC order that does not govern a
consumer-owned utility like the District.

* Exs. 26, 33-39, 74, 76, 130-137, 156-175, 304-305, 307-316, 325, 505, 508-509, 943-
944, 947-948; RP 143:24-155:5, 320:4-321:1, 853:25-855:1, 871:14-872:18, 890:17-
891:24, 898:6-24, 954:24-955:6, 955:23-956:16, 957:1-12, 958:10-963:11, 963:20-
967:22, 969:22-970:4, 1136:12-1153:11, 1541:15-1543:17, 1547:7-1552:16; Dep. of
Kathleen Moisan (1/5-6/10), pp. 109:4-111:6, 136:13-138:14, 139:12-18, 139:22-140:25,
178:24-179:11, 194:18-195:22; FOF 16 and 19-20.
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revisions proposed by the Companies and provided reasons for not
accepting others.*

Furthermore, “negotiate” means: “1. To communicate with
another party for the purpose of reaching an understanding <they
negotiated with their counterparts for weeks on end>. 2. To bring about
by discussion or bargaining <she negotiated a software license
agreement> . . ..” Black’s Law Dictionary at 1136 (9" ed. 2004); see also
Webster’s Third New International Dictionary at 1514 (1981) (“To
communicate or confer with another so as to arrive at the settlement of
some matter ...”). This is what occurred here. See citations to record in
footnotes 45 and 46, above. The Companies’ own witnesses agreed. RP
1011:12-16. They testified there were negotiations with the District.

RP 967:11-22, 1145:8-11; Moisan Dep. (1/5/10), p. 179:4-12.%

The Companies also argue the District “unilaterally” terminated
their agreements. They do not, however, contend the District was not
entitled to terminate those agreements on required notice, which was
given. FOF 8.*® The record also belies the Companies’ assertion that the
District did not engage in a section-by-section review of the proposed

agreement. See citations to record in footnotes 45 and 46, above. And,

¥ RP 152:17-153:12, 890:20-23, 899:6-8, 1143:12-1144:3, 1153:25-1154:17, 1542:18-
1543:17, 1547:7-1550:23; Exs. 36 and 38.

*7 They also testified that a contractual term can be reasonable whether or not arrived at
through negotiation. RP 1011:8-11.

* CenturyTel had two agreements with the District, but agreed on a December 31, 2006
termination date for both. Exs. 114 and 116.
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without citing any authority, the Companies suggest the District’s Board
of Commissioners was legally required to direct District management to
engage in further discussions of proposed terms and conditions with the
Companies, simply because the Companies, after 18 months of
communications with District management on these very subjects, and not
having attended public meetings and hearings,* demanded that the
Commissioners do so.

The Companies also comment that the District’s Chief of
Engineering and Operations, Jason Dunsmoor, was not advised about their
concerns about the proposed agreement, but he provided input to the
General Manager. RP 398:25-399:22. Furthermore, the General Manager
was the Chief of Engineering and Operations before Mr. Dunsmoor, so he
had done the same job Mr. Dunsmoor did, and Mr. Dunsmoor, therefore,
saw no need to consult with the General Manager on every concern. RP
440:21-24.%°

3. The most compelling evidence.

The record is replete with testimony and exhibits establishing that

the provisions of the proposed pole attachment agreement (Ex. 38 —

Appendix L) meet the just and reasonable standard, whether or not the

 The District provided all notice of public hearings and meetings on its proposed rates
and agreement required under the Open Public Meetings Act. COL 32; CenturyTel Brief,
p. 11; RP973:1-13, 1552:2-4.

** The General Manager is a registered professional engineer in the State of Washington,
is also a member of the Institute of Electrical and Electronic Engineers, and has worked
as the District’s Chief of Engineering and Operations Manager, as well as General
Manager, for over 30 years. RP 80:17-83:22. The background and responsibilities of the
District’s Chief of Engineering and Operations Manager are at RP 350:20-352:16.
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arbitrary and capricious test is considered. The most significant evidence
is: 1) the testimony of the District’s General Manager and Chief of
Engineering and Operations; 2) the fact that another attaching entity
signed the first version of the new agreement before any revisions at all;
and 3) the fact that the Companies’ own agreements contain the same
provisions they challenge.

The District’s General Manager and Chief of Engineering and
Operations testified extensively about why various provisions are in the
District’s proposed agreement and why they are reasonable. RP 186:11-
206:19, 358:14-398:24; Exs. 58-67. The testimony revolved around the
fundamental responsibilities of the District to ensure safety, reliability, and
stability and protection of public funds, including lowest cost possible.
RP 90:5-17, 200:22-201:20, 358:14-359:6.>' The District’s expert
witness confirmed that the terms and conditions were just and reasonable.
RP 576:20-578:6.

Also significant is the fact that another attaching entity signed the
earlier version of the agreement the District proposed, even before any
revisions. RP 159:13-23.

Particularly telling is CenturyTel's own agreements, where it is the

pole owner - in the position of the District here. At trial, the District

*! The Companies assign error to FOF 30 and 31 because, based on the evidence at trial,
including live testimony, the trial court concluded there were “credible reasons”
underlying the provisions in the agreement the Companies challenge. Credibility is
entirely appropriate for the trier of fact to consider. The determination that there are
reasons for the provisions in the proposed agreement (and that they are credible) meets
both the just and reasonable standard of RCW 54.04.045 and the arbitrary and capricious
standard.
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introduced examples of these contracts that contain many of the very same
provisions the Companies claim are unjust and unreasonable in the
District’s agreement. Exs. 139-140. These provisions are appropriately
included to protect the financial and operational integrity of the owner's
system, including safety and reliability concerns, regardless of whether it
is the District or CenturyTel that is the pole owner.

In addition, dozens of other agreements all three Companies have

entered into with other pole owners in the State of Washington were
admitted in evidence that demonstrated that virtually all of the provisions
about which the Companies complain are in pole attachment agreements
the Companies themselves (or their assigning predecessors) executed, and
under which they operate. Exs. 93-102, 139-140, 142-151, 176-179, and
182. The Companies’ own pole attachment personnel testified to this
effect, and also testified they had seen the challenged provisions in other
pole attachment agreements. RP 977:17-1005:22, 1162:23-1164:17,
1166:1-1167:10, 1191:3-5, 1241:9-1244:3, 1246:6-1248:2, 1248:12-22,
1554:12-1555:12, 1556:8-1564:12, 1564:21-25; see also RP 1167:2-23,
1169:4-6; Moisan Deposition (1/6/10), pp. 214:18-224:13, 228:16-231:4,
231:21-232:18, 245:1-246:3; see also 233:7-235:15 . Excerpts from the

Moisan Deposition were read into the record at trial. RP 752:2-759:4.7

52 The Companies argue this Court should ignore the evidence that virtually all of the
types of non-rate terms and conditions they challenge are in their own pole attachment
agreements. But the cases they cite are inapposite, involving FCC interpretations of
federal statutes from which the District is expressly exempted. The Companies provide
no authority requiring this Court to adopt the double-standard that would prohibit the
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Thus, these are not unusual or uncommon provisions. This
evidence, plus the District’s testimony, show that the provisions have “a
basis in fact” and are not “absurd” or “ridiculous,” as the Companies
contend they, by definition, must be in order to be unjust and
unreasonable. Where, as here, the trial court did not agree with the
Companies’ theories and there is substantial evidence in the record to
support the trial court’s findings, there is no error. State v. Port of Walla
Walla, 81 Wn.2d 872, 875, 505 P.2d 796 (1973) (citing Kuster v. Gould

Nat'l Batteries, 71 Wn.2d 474, 476, 429 P.2d 220 (1967).

4. The provisions of the proposed agreement are not
illegal.

The Companies discuss just a few specific provisions of the
proposed agreement with which they take issue, but they assert this is “not
an exhaustive list” and reference in general terms multiple additional
objections in the record below. A few of the provisions the Companies
challenge, but do not discuss in their briefs, are particularly telling as to
their claims of unreasonableness. For example, the Companies object to
any inspections of their equipment other than every five years. RP
198:13-199:19. They object to their being responsible for bringing
hazardous materials onto public property unless they do so willfully. RP
202:11-21. They object to identification tagging of their equipment,

despite important safety and other reasons. RP 366:13-370:18. They

District from referring to contract provisions the Companies themselves continue to
employ.
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object to a permit being required for “overlashing™ attachments, despite
impacts of overlashing on District facilities. RP 187:12-188:14, 362:22-
364:6. And they object to provisions requiring them to remove their own
non-functional attachments -- and there was evidence of their own
equipment lying on the ground, or unattached, or hanging below legal
limits. RP 370:19-372:21, 372:22-377:13, 377:14-379:1, 382:17-384:3,
384:4-390:223; Exs. 59-67. The specific objections raised in the
Companies’ briefs are addressed immediately below.

Liability and indemnification limitations are in many of the
Companies’ other pole attachment agreements. Furthermore, Section 4.4
is modified by the carve-out for the District’s own negligence in Section
16.1. This same basic provision is in the Companies’ pole attachment
agreements with other consumer-owned utilities. See, e.g., Exs. 93 (§§ 22
and 23) and 144 (§ 16.2). The Companies’ own witness agreed this is fair.
RP 984:25-985:18.%

The District’s General Manager explained how the provisions in
the proposed agreement regarding “grandfathering” and National Electric
Safety Code provisions worked together. RP 191:17-192:6, 194:23-

195:16, 254:10-256:17. He and the District’s Chief of Engineering and

%3 Contractual limitations on liability, including much more stringent limitations on
liability than are at issue here, are not unjust and unreasonable. See, e.g., Ruston Gas
Turbines, Inc. v. Pan Am World Airways, 757 F.2d 29 (2"‘* Cir, 1985) (motor carrier’s
tariff limiting liability for damage to cargo was just and reasonable); United Gas Pipe
Line Co. v. FERC, 824 F.2d 417, 428-30 (D.C. Cir. 1987) (limits on pipeline’s liability
for gas curtailments are just and reasonable); Howe v. Allied Van Lines, Inc., 622 F.2d
1147 (3" Cir. 1980) (60 cents per pound limitation on motor carrier’s liability was proper
under just and reasonable standard), cert. denied, 499 U.S. 992, 101 S. Ct. 328 (1980).
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Operations also explained the professional engineer provisions and why a
waiver option makes sense so the agreement would be uniform for all
attachers. RP 19f'>:21-l96:20,54 362:9-21, 459:18-460:18. The record also
established that revisions to the professional engineer provision in the

proposed agreement were proposed by the Companies, and accepted by

the District. RP 196:4-9, 196:17-20; see Appendix G to Ex. 38.

The Companies offer no convincing basis for their argument that
their employees who work around electric wires in the safety space (and
the record shows that their equipment is at times in that area) should not
have experience in working in those areas from a safety point of view.
The District’s Chief of Engineering and Operations testified to the
contrary. RP 443:2-7. The Companies also offer no reason why post-
construction inspections by both an attacher and the District are
inappropriate from a safety and reliability point of view. And the
testimony of the Chief of Engineering and Operations on which the
Companies purport to rely only states it would be reasonable for the
District to continue doing post-construction inspections; he was not asked

whether that was to the exclusion of inspections by attaching entities. RP

441:24-442:9.%¢

5% Comcast’s assertion that the General Manager testified a waiver could be granted or
revoked arbitrarily is not supported by the record. RP 195:21-196:16.

3 RP 303:12-304:3, 1126:23-1127:19, 1128:16-25, 1130:16-1131:6, 1644:19-1645:13;
Exs. 208-210.

% Indeed, the Companies argue that inspections by the District should be permitted only
once every five years. RP 198:13-22. That would not be reasonable from the point of
view of safety and other considerations. RP 198:23-199:19, 364:7-366:12.
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The Companies also claim that requiring them to bear their costs
resulting from undergrounding of District facilities (§ 10.3) is
unreasonable and contrary to a WUTC tariff requiring the “customer” to
bear the cost of “customer requests” for “relocation or rearrangement of
facilities.” But the District is not the “customer” on District poles, which
is what this provision relates to. If the District gives the attacher the
required 90-day notice and the attacher does not move its equipment and
make arrangements to underground it with the District’s equipment, or
otherwise, it is not unreasonable for the attacher to pay a failure to transfer

fee.’’

Furthermore, the Companies’ argument assumes that the WUTC
can enforce its tariff against the District, a result directly contrary to RCW
54.04.045(7), which prohibits the WUTC from exercising authority over
the District in matters relating to pole attachments.”® The Companies’
argument that the District’s customer-owners should not only bear the
costs for undergrounding the District’s facilities, but also the cost of

undergrounding the Companies’ facilities, unfairly compromises public

funding. It is not unreasonable to require the Companies to bear their own

*" Comcast and Charter did not object to this provision in correspondence with the
District. Ex. 511.

8 WUTC tariffs must be read consistent with statutes and cannot set terms that conflict
with statute, as would the Companies’ reading of the agreement in this regard. City of
Auburn v. Qwest Corp., 260 F.3d 1160, 1169 (9" Cir. 2001).
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undergrounding costs. This same basic provision is in other of the
Companies’ agreements. See, e.g., Exs. 93 (§ 9) and 144 (§ 10.3).”

The Companies also contend that the provision of the proposed
agreement requiring, in the absence of District permission, a 4-foot
minimum distance for attachers’ equipment to be from the base of District
poles (§ 2.12) is unreasonable and illegal. The reason for this requirement
is safety. RP 188:18-189:18, 398:5-24. Furthermore, the Companies’
right to use rights-of-way under Art. 12, § 19, is not unlimited. Art. 12, §
19 provides that the “legislature shall . . . provide reasonable regulations to
give effect to this section.” In this case, the legislature has, through RCW
54.04.045, provided public utility districts with the authority to regulate
pole attachments, and the proposed agreement reflects reasonable
regulation of the Companies’ rights for safety reasons. In addition, Art.
12, § 19 relates only to railroad rights-of-way. And, CenturyTel’s
agreement with another public utility has the same provisions. Ex. 144 (§
2.12).

The Companies also criticize the one-way attorneys’ fee provision.
But this kind of provision is not uncommon in commercial contracts. If
applicable, RCW 4.84.330 makes them reciprocal. That does not make

them illegal. This is discussed further in Section V-F-7, below.

%% These agreements also contain the same basic provisions as the District’s proposed
agreement regarding costs of rearrangement and transfer of facilities. Exs. 93 (§ 9) and
144 (§ 9.4.1).
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The Companies also criticize that the District, in order to
demonstrate the fairness and reasonableness of its proposed agreement,
offered to execute an agreement with them on the same basic terms and
conditions of its proposed agreement, in situations where the District
attaches on the Companies’ poles. The District’s willingness to do so
supports, rather than undermines, the justness and reasonableness of the
proposed agreement.*’

The Companies also claim that what they characterize as
ambiguity regarding whether the District’s attachment fees are on a per-
pole or a per-attachment basis somehow renders the proposed agreement
illegal. But, even if certain terms were ambiguous, that does not make
them unjust or unreasonable. They merely require interpretation of the
parties’ intent. Intent is determined not only from the language of the
agreement, but also from the circumstances surrounding the making of the
contract and the conduct of the parties. Berg v. Hudesman, 115 Wn.2d
657, 666-67, 801 P.2d 222 (1990).61 Thus, extrinsic evidence, including
the correspondence and email exchanges between the parties making clear
that the rates are to be charged on a per-pole, rather than a per-attachment,

basis properly resolves the claimed ambiguity. (Ex. 36, p.1 (bottom — (1);

% The difference in attachment charges is something easily handled in billing. Moisan
Dep. (1/5/10), p. 49:1-23; Ex. 103B; accord, Ex. 4, § XI(d), p. 7.

" The Companies rely on a parol evidence case decided 40 years before Berg v.
Hudesman.
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Ex. 123; RP 347:13-22, 1551:5-18; Moisan Dep. (1/5/10), p. 65:3-22.
There is no disagreement between the parties on this simple billing point.**

Similarly, the fact that the pole attachment fees to be paid by the
Companies do not appear within the text of the agreement itself does not
make it illegal. Section 3.1 (Ex. 38) states that the Companies must pay
the fees and charges specified in Appendix A to Ex. 38. “Appendix A —
Fees and Charges” specifies the rates of $13.25 effective January 1, 2007,
and $19.70 effective January 1, 2008. Ex. 38, pp. 9 and 37. Any
necessary make-ready work is estimated and then billed at actual cost. Ex.
38, §§ 7.1 and 7.2. Other fees are also specified in the agreement. See,
e.g, §§ 8.2, 13.1, 14.1, and Appendix A (Ex. 38, p. 37).

The Companies also challenge the timeframes for removal of their
equipment at the termination or expiration of the agreement. Those time-
frames are not dissimilar to those found in other agreements under which
the Companies operate. Furthermore, the actual timeframe for removal is
far longer than the Companies claim. There is a period of eight months
for removal once notice is given -- 180 days under Section 23.1, plus 60
days under Section 11. Ex. 38. A CenturyTel witness confirmed this.
RP 1641:13-17. This is 60 days longer than the six-month notice the

Companies themselves requested. Ex. 36, p.15 (§ 23).

52 Furthermore, one of the other of the Companies’ agreements contains this same
provision. Ex. 144,

% There are also additional notice periods that would add more time. RP 197:10-198:12.
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Last, CenturyTel’s argument that it is a provider of last resort and,
therefore, cannot ever be required to remove its equipment from the
District’s poles, is also without merit. The provisions on which
CenturyTel relies do not say what it would like them to say. Furthermore,
those WUTC provisions do not govern the District, and they certainly do
not say that a private company can remain on a public agency’s poles
forever, without paying at Commission-adopted rates and without a
contract in place. RP 1011:17-1012:16, 1639:1-5. At most, those
regulations say the private attacher must take steps to provide service to its
customers. RP 1012:17-25.%% This is not about 9-1-1 service. This is
about money, and some contractual provisions the Companies would
rather not have.

5. The proposed agreement is not unconscionable.

The Companies cite no authority that an unconscionable contract is
necessarily unjust or unreasonable. Even if that were so, the proposed
agreement is not unconscionable.

There was no procedural unconscionability here. The Companies
had reasonable opportunity to understand the terms of the agreement; there
was no inequality of bargaining power; the companies are sophisticated

parties; there was no high-pressure salesmanship;®® there were no terms

% CenturyTel has, in fact, sometimes installed its own poles next to District poles and
transferred its attachments to its own poles. RP 460:19-461:12. Thus, the Companies
make alternative arrangements when they want to.

% Among other things, District personnel always treated the Companies courteously. RP
968:21-969:22, 1146:15-18; Ex. 175; see also FOF 27.
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hidden in “fine print.” Satomi Owners Association v. Satomi, LLC, 167
Wn.2d 781, 814-15, 225 P.3d 213 (2009). This was an 18-month long
process of exchanging drafts and revisions, including communications by
email, telephone, and in person. The Companies knew January 1, 2007
would be an important date for new rate implementation. RP 972:2-973.7;
Exs. 33-34. They knew Commission meetings were open to the public
(RP 973:11-13, 1552:2-4), but they did not attend the public hearings and
rate resolution public meeting (RP 133:4, 141:18-23), and they did not
assign anyone to monitor Commission meeting activity regarding new
rates and the new agreement. RP 973:14-974:19, 1141:25-1143:1,
1551:19-1552:16. See discussion in Section V-D-2, above.

The Companies’ procedural unconscionability argument rests on
the fact that the District did not accede to all of their demands. But every
discussion of terms of a contract must come to an end, and the fact that a
party does not achieve every desired outcome does not make it
unconscionable. If that were true, nearly every contract would be
rendered unconscionable.

The Companies also argue that, without one-on-one, term-by-term
negotiations with each attaching entity, a contract is necessarily
procedurally unconscionable. That argument, however, is inconsistent

with RCW 54.04.045(2), which requires that the rates, terms, and
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conditions in a PUD pole attachment agreement must be non-
discriminatory among licensees.%®
The proposed agreement is also not substantively unconscionable.
The challenged provisions do not “truly stand out as shocking to the
conscience, monstrously harsh, and exceedingly callous, as required for
substantive unconscionability. Torgerson v. One Lincoln Tower, LLC,
166 Wn.2d 510, 519, 210 P.3d 318 (2009); Nelson v. McGoldrick, 127
Wn.2d 124, 131, 896 P.2d 1258 (1995). There are reasons for the
provisions, and they appear in the Companies’ own rate attachment
agreements. See discussion in Sections V-D-3 and 4, above.
6. The Findings of Fact regarding the proposed
agreement to which the Companies assign error are

supported by substantial evidence and support the
Conclusions of Law.

The Companies assign error to various Findings of Fact (Appendix
C-1) relating to the non-rate terms and conditions in the District’s
proposed agreement. There is substantial evidence in the record

supporting them.®’ The trial court’s Conclusions of Law that the non-rate

% The Companies also claim the agreement was procedurally unconscionable because it
is a contract of adhesion. There is no evidence of this, but even if there were, a contract
is not unconscionable merely because it is a contract of adhesion. Satomi, 167 Wn.2d at
814-15. In any event, the Companies had a choice of not signing the agreement or paying
at new rates, and removing their equipment from the District’s poles.

" FOF 14 and FOF 15 (see citations to record at footnotes 45 and 46, above); FOF 22
(RP 185:25-186:10; CenturyTel Brief, p. 12); FOF 24 (RP 186:5-7, 1183:15-17, 1572:1-
3; CenturyTel Brief, p. 12); FOF 25 (Exs. 1-3, §§ 17(c), 21 (second paragraph), and 24;
RP 95:14-97:12, 953:11-18); FOF 26 (see FOF 14 and FOF 15 and citations to record
supporting them in footnotes 45 and 46, above; see FOF 22 and FOF 24 and citations to
record supporting them in this footnote, and supporting FOF 23 in footnote 69, below;
FOF 8-10, 13, 16, and 19-21); FOF 29 (Exs. 93-102, 139-40, 142-151, 176-179, and
182); see also citations to Company employee testimony on this subject in Section V-D-3
of this Brief (second to last paragraph before Section V-D-4); FOF 30 and 31 (see
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terms and conditions of the District’s proposed agreement do not violate
RCW 54.04.045 are supported by its Findings of Fact. There was no error
in this regard.

7. This Court should reject the Companies’ argument
that the entire agreement should be voided.

As shown above, the proposed agreement is not unjust or
unreasonable, or procedurally or substantively unconscionable. This
Court should not reverse the trial court’s decision on those points.

Even if this Court were to find some provision of the proposed
agreement inconsistent with RCW 54.04.045, however, it should not void
the entire agreement. Where, as here, a contract contains a severability
clause, (Ex. 38, § 2, p. 32), the courts strike only the specific terms the
court determines to be objectionable. The essential terms of the
agreement can be carried out.®®* See FOF 27. This Court should not
abandon the established practice of Washington courts of examining
individual contract clauses, rather than contracts as a whole -- particularly
in the case of unconscionability claims. Torgerson, 166 Wn. 2d at 517-23.

There is no basis for voiding the entire agreement.

citations to record in Section V-D-3 and V-D-4 of this Brief); FOF 32 (see citations to
record regarding unconscionability in Section V-D-5 of this Brief (including citations in
footnote 65); see FOF 30 and FOF 31 and citations to record supporting them in Sections
V-D-3 and V-D-4 of this Brief; FOF 27 and FOF 28; RP 340:12-14, 346:1-12, 1660:19-
1662:1).

% Relying on a third Circuit decision based on Virgin Islands Law, the Companies claim
the entire contract should be voided. Even under that case, however, they must
demonstrate that the primary purpose of the contract is defeated by the invalid provisions,
which they cannot do.
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E. The Trial Court’s Award of Damages to the District
Should be Affirmed.

Comcast and Charter challenge the award of damages on two
grounds: (1) failure to mitigate damages; and (2) the interest rate for
prejudgment interest.* CenturyTel does not provide any briefing with
respect to the trial court’s award of damages to the District, and should not
be heard on that issue. Milligan v. Thompson, 110 Wn. App. 628, 635, 42
P.3d 418 (Div. 112002).”°

1. The damages awarded should not be reduced based
on the defense of failure to mitigate damages.

The Court should reject the Companies’ claim that the District’s not
accepting and depositing their checks for partial payment constitutes failure
to mitigate damages. This Court has succinctly summarized the doctrine of
failure to mitigate damages.

The doctrine of avoidable consequences, or mitigation of
damages, prevents an injured party from recovering
damages that the party could have avoided through
reasonable efforts. Labriola v. Pollard Group, Inc., 152
Wn.2d 828, 840, 100 P.3d 791 (2004) .... Courts allow a
wide latitude of discretion to the person who, by another’s
wrong, has been forced into a predicament where he is
faced with a probability of injury or loss. Labriola, 152
Wn.2d at 840 .... If a choice of two reasonable courses
presents itself, the person whose wrong forced the choice
cannot complain that the injured party chose one over the
other. Labriola, 152 Wn.2d at 840 ....

% Comcast and Charter assert that FOF 23 (Appendix C-1) was error. That finding states
that the Companies never paid the District at the new Commission-adopted pole
attachment rates. The record supports that finding. RP 185:25-186:4, 334:13-18, 1183:4-
7, 1571:15-25; Comcast/Charter Brief, p. 7 n.2,

7 Testimony and exhibits demonstrated the calculation of damages owed to the District.
See, e.g., RP207:11-211:7; Exs. 44-57,
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Jaeger v. Cleaver Constr., Inc., 148 Wn. App. 698, 714-15, 201 P.3d 1028
(Div. 11 2009) (additional citations omitted). The party whose wrongful
conduct caused the damages has the burden of proving the failure to
mitigate. Cobb v. Snohomish County, 86 Wn. App. 223, 230, 935 P.2d
1384 (Div. I 1997).

The District’s General Manager testified the District returned the
Companies’ checks because they did not reflect the full amount due. RP
334:21-335:8. Exhibit 939, a letter from CenturyTel to the District,
exemplifies why that was reasonable. It states:

Enclosed please find CenturyTel check number
0001904453 in the amount of $18,984.00 which is
tendered in an effort to completely fulfill CenturyTel’s
2007 rental payment obligations. We also hope that this
payment highlights CenturyTel’s desire and commitment

to continue negotiating towards an agreement that is
acceptable to both parties.

The PUD did not invoice CenturyTel for 2007 rental, but
CenturyTel wanted to ensure that it had offered to fully
satisfy its 2007 payment obligations. Please note that the
rental rate of $8.00 per pole is used because it is the last
lawful rate that had been established by the parties.

Ex. 939 (emphasis added).

This was a classic “accord and satisfaction” scenario involving the
risk of accepting less than payment in full. See, e.g., State Dept. of
Fisheries v. J-Z Sales Corp., 25 Wn. App. 671, 676, 680, 610 P.2d 390
(Div. II 1980). Here, there was a dispute between the District and the
Companies over the amount of pole attachment fees owed. CenturyTel

offered a check for a lesser sum, indicating that the payment was “to
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completely fulfill” and “to fully satisfy” its obligation.”" If the District
had accepted and cashed the check, an accord and satisfaction would have
occurred, and the District’s previously existing claim would have been
discharged and all defenses and arguments based on the underlying
obligation extinguished. N.W. Motors, Ltd. v. James, 118 Wn.2d 294,
305, 822 P.2d 280 (1992). This is exactly the kind of situation where a
party “has been forced into a predicament” by the party causing a wrong,
which the courts hold does not constitute failure to mitigate damages,
because, having been put in that situation, the party acted reasonably.
Jaeger, 148 Wn. App. at 714-15 (citing Labriola, 152 Wn.2d at 840).

The Companies cite no Washington case holding that the failure of
one party to accept a proffered payment in a lower amount than what was
demanded constitutes a failure to mitigate damages. The law is to the
contrary. The Court should reject the defense of failure to mitigate damages.

2. A 12% rate for prejudgment interest was not
error.”

RCW 4.56.110(4) limits interest to the maximum rate permitted under
RCW 19.52.020, which is 12% per annum. This Court recently held that the
correct annual prejudgment interest rate where no specific interest rate is
agreed on by the parties is 12%. Dave Johnson Ins., 167 Wn. App. at 775-76

(citing Schrom v. Board for Volunteer Fire Fighters, 153 Wn.2d 19, 36, 100

' Comcast and Charter also offered less than payment in full. RP 185:25-186:4, 334:9-
18, 1183:4-7, 1171:15-25; Comcast/Charter Brief, p. 7 n.2.

"2 The Companies do not challenge the applicability of prejudgment interest here,
presumably because there is no question that the amount of pole attachment fees they
owe the District is a liquidated amount.
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P.3d 814 (2004)). Here, there was no specific interest rate agreed on by the
parties. Exs. 1-4. The trial court did not abuse its discretion in awarding
prejudgment interest at 12%. Dave Johnson Ins., 167 Wn.2d at 775.

Despite this Court’s decision in Dave Johnson Ins., the Companies
argue that prejudgment interest should be limited to 5%, because that was
one of the calculations one of the District’s witnesses made. But the
District General Manager testified to damages calculated at 12% per
annum (RP 207:7-211:7; Ex. 57) — consistent with RCW 4.56.110(4) and
RCW 19.52.020, and with this Court’s decision in Dave Johnson Ins.”
Indeed, as COL 43 indicates, if the Companies had signed the District’s
proposed pole attachment agreement, the interest rate would have been
50% higher than 12% (1.5% per month, or 18% per annum). RP 209:25-
210:9; Ex. 38, p. 9 (§ 3.5). There was no abuse of discretion in awarding
12% prejudgment interest.

F. The District is Entitled to its Attorneys’ Fees and

Expenses in the Trial Court and on Appeal, Including
Those Relating To the Companies’ Untimely Appeal.

1. Basic Principles.

A prevailing party is entitled to an award of attorneys’ fees and
expenses if permitted by contract, statute, or some recognized ground in
equity. Panorama Village Condominium Owners Association Board of

Directors v. Allstate Insurance Co., 144 Wn.2d 130, 143, 26 P.3d 910

7 CenturyTel’s response to proposed Conclusion of Law No. 43 concedes that the
highest rate of prejudgment interest permissible by law would be 12%. CP 1998, lines
15-17.
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(2001); McGreevy v. Oregon Mutual Insurance Co., 128 Wn.2d 26, 35
n.8, 904 P.2d 731 (1995). Whether there is a legal basis for awarding
attorneys’ is reviewed de novo, but a discretionary decision to award fees
and expenses, and the reasonableness of such an award, is reviewed for
abuse of discretion. Gander v. Yeager, 167 Wn. App. at 646-47. Other
than their assertion that they should have been the prevailing party at trial,
the Companies do not argue the grounds for the award of attorneys’ fees
and expenses to the District. RAP 10.3(g). Therefore, the applicable
standard here is abuse of discretion.

2. The District is entitled to its attorneys’ fees and costs
at the trial court level on several grounds.

Section 19 of the Pole Rental Agreements between the District and
the Companies’ predecessors/assignors under these agreements provides:

In the event Licensor brings any action or suit against
Licensee for breach of this entire agreement, Licensor
shall be entitled to recover in addition to any judgment
or decree for costs, such sum as the court shall judge
reasonable as attorneys’ fees.

Exs. 1-3, Section 19.
Section 17(c) of the same Pole Rental Agreements provide:

Licensee further agrees to indemnify and hold harmless
Licensor, its agents and employees, from any and all
claims of any kind or nature, loss, damage, injury, or death
to any person or persons whomsoever, or property rights
arising from or in any way connected, either directly or
indirectly, with the Licensee’s installation, occupancy,
presence, use, or maintenance of Licensee’s equipment
facilities, or service on or over the Licensor’s poles or
right-of-way. Said indemnity and hold harmless shall
apply equally to costs, expenses and attorneys fees
incurred by the Licensor ....
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Exs. 1-3. Section 17(c), therefore, requires the Companies to pay for all
District claims and losses of any kind, in any way connected with the
Companies’ occupancy and use of the District’s poles, including
attorneys’ fees and expenses.
The termination of the agreements by the District did not relieve
the Companies from these obligations.
Any termination of this agreement in whole or in part
shall not release Licensee from any liability or
obligation hereunder, whether of indemnity or
otherwise, which may have accrued or which may
thereafter accrue or which arises out of any claim or
claims that may have accrued or thereafter accrue under
the terms of this agreement.

Exs. 1-3, Section 24, second paragraph.

Thus, under either Section 19 or Section 17(c) of the District’s
agreements with the Companies (from which, under Section 24 of the
agreement, the Companies were not released from any liability or
obligation after the agreements’ termination), the Companies are obligated
to indemnify and hold the District harmless, and to pay attorneys’ fees and
costs, arising from the Companies’ attachments on the District’s poles.

Therefore, the Companies are obligated by contract to pay the District’s

attorneys’ fees and costs.”*

" Section 24 of these predecessor agreements also provides that the District could
terminate the agreement on six months’ written notice, that during that six month period
the Companies were required to remove their equipment from the District’s poles, and, if
they failed to do so, the District could remove it at the Companies’ risk and expense. The
evidence established that the District gave the required notice of termination of the old
agreements and advised the Companies that they would have to either execute a new
agreement or remove their equipment within the required time period. FOF 8. The
Companies refused to do either, and threatened the District with injunctions and liability
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3. The District is the prevailing party.

The Companies’ argue the District should not be the prevailing
party and, therefore, should not be entitled to its fees and costs. As
demonstrated above, this Court should affirm the trial court’s decision on
the merits in favor of the District.

4. The Court should not reverse the trial court’s award
of the District’s expert witness expenses.

The Companies assert that the fees of EES Consulting, the
District’s expert witness on rates and other terms and conditions, were
unreasonably high and had insufficient detail, claiming there was no
evidence the EES work was even performed on this lawsuit. The record,
however, establishes that the amounts awarded for the work of EES were
for work on this lawsuit, not other work for the District. CP 1338, 99 25-
26; CP 1853, 4 5; CP 1864-1905.”° The trial court heard the testimony of
Gary Saleba of EES and entered specific Findings of Fact/Conclusions of
Law regarding his firm’s work.

The fees and expenses of EES consulting totaling
$251,150.11 billed to and paid by the District are

if it removed the Companies’ attachments. The Companies, therefore, forced the District
to bring this lawsuit, which, under this provision as well as others in the agreement, and
basic equitable principles of estoppel, was at the Companies’ risk and expense.
Department of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 20, 43 P.3d 4 (2002).

The same result is reached by examining the pole attachment agreement the District
proposed to the Companies, which they refused to sign. Section 16.6 of that agreement
(Ex. 38) provides: “Attorneys’ Fees. If Licensor brings a successful action in a Court of
competent jurisdiction to enforce this agreement, Licensee shall pay Licensor’s
reasonable attorneys” fees.” The trial court determined that the Companies’ failure to
execute the proposed agreement was improper. The Companies are estopped to deny the
validity of the proposed agreement, and, in particular, Section 16.6 regarding recovery of
attorneys’ fees. Department of Ecology, supra.

” The EES invoices are for work beginning in October 2008, ten months after this
lawsuit was filed.
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reasonable expenses incurred in connection with this
lawsuit. They were paid directly by the District to EES
Consulting for expert witness work, and the
documentation is sufficient to enable the Court to make
this determination. The EES Consulting expenses are
awarded to the District.

FOF (Fees) 19 (Appendix C-2).

Comcast and Charter argue that Mr. Saleba’s testimony was not
mentioned in the trial court’s initial Memorandum Decision or its
substantive Findings of Fact and Conclusions of Law. They offer no
authority for that being relevant to whether the trial court abused its
discretion in awarding those expenses to the District. Furthermore, it is
noteworthy that Mr. Saleba’s testimony was not expressly discredited by
the trial court, as was the testimony of the Companies’ expert witness,
Patricia Kravtin. Memorandum Decision, ¥ 13; FOF 34-36.

Comcast and Charter cite Crest Inc. v. Costco Wholesale Corp.,
128 Wn. App 760, 115 P.3d 349 (Div. I 2005), in support of their
argument regarding the EES expenses, but that decision, from Division I,
is about attorneys’ fees, particularly the Lodestar approach, not about
expert witness fees and expenses. 128 Wn. App. at 773. Furthermore,
unlike here, the trial court in Crest failed to provide a written basis for the

award. 128 Wn. App at 773-74.”° The Companies’ citation to Mahler v.

Szucs, 135 Wn.2d 398, 957 P.2d 632 (1998), fares no better. That case

L Similarly, Nordstrom, Inc. v. Tampourlos, 107 Wn.2d 735, 733 P.2d 208 (1987), also
involved an award of attorneys’ fees, not expert witness fees and expenses. The Court
there relied solely on the number of hours billed as reflected in the attorney’s billing
records, and made no independent decision as to the reasonableness of the attorneys’ fees
awarded. 107 Wn.2d at 744,
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also involved attorneys’ fees (particularly the Lodestar approach), not
expert witness fees and expenses. More significantly, there were no
Findings of Facts or Conclusion of Law entered in that case at all, which
the Court held were required. 135 Wn.2d at 435. By contrast, the trial
court here entered detailed Findings of Fact and Conclusions of Law
supporting its award of the District’s attorneys’ fees and costs.

The trial court did not abuse its discretion in awarding the amounts
the District paid to EES Consulting for expert witness fees and expenses.

5. The trial court did not err in entering the challenged
Findings of Fact regarding attorneys’ fees and costs.

Comcast and Charter assert error as to Findings of Fact/
Conclusions of Law 4-7, 19, and 24 relating to fees and expenses at trial
(Appendix C-2). Those Findings and Conclusions are supported by the
record and consistent with law.”’

CenturyTel does not assert any specific error to any of the Findings
of Fact or Conclusions of Law on the award of attorneys’ fees and costs.
And then, CenturyTel says it “adheres to the arguments made below”

regarding the District’s claimed fees and costs. CenturyTel Brief, p. 48

77 FOF/COL (fees) 4 (simply states the District is the prevailing party and entitled to an
award of attorneys’ fees and expenses if permitted by contract, statute, or some
recognized ground in equity) FOF/COL (fees) 5 (Exs. 1-3; RP 90:18-91:15, 92:19-
93:12, 94:8-14, 94:21-95:7); FOF/COL (fees) 6 (states the Companies refused to sign the
new agreement and refused to remove their equipment from the District’s poles, so the
District had to file this lawsuit, and estoppel should apply; RP 185:25-186:10);
FOF/COL (fees) 7 (states the trial court ruled the Companies’ failure to execute the new
agreement was improper, and they are, therefore, estopped to deny the validity of
Sections 16.6 providing for recovery of attorneys’ fees; that is what the trial court ruled.);
FOF/COL (fees) 19 (relates to the expenses of EES Consulting, which are discussed in
Section V-F-4, above); FOF/COL (fe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>