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I. IDENTITY OF PETITIONER

1.1 CGMES NOW THE Petitioner, Aatoliy Melnil, Pro Se, ad porsuent: to RAP 13.4(d), asks
this court to acoept review of the decisions designated in part IT of this petition,

II. DECISIONS

2.1 Peitioner asks this court to accept review of the decisions made
in the unpublished opinion by the Honorable Juddge Korsmo, J., Judge

Siddoway, C.J., and Judge Fearing, J., in relation to the Court of Appeals,
Division III, Case No. 31847-8-I1I, affirming the convictions against the
appellant in the Superior Court of Benton County, Case No. 13-1-00108-3 to
two counts of traficking in stolen property in the first degree.

III. ISSUES PRESENTED FOR REVIEW

3.1 Did the court of appeals err in affirming the convictions of two
counts of trafficking in stolen property in the first degree when the evidence
was insufficient to support the conviction?

3.2 Did the court of appeals err in finding no merit to the appellants
argument to the improper jury instruction 14, wh1ch consequently shifted
burden of proof to the defendant, and thereby vioiating his Sixth Amendment

to the U.S. Constitution of his right to a fair “txz?;ial?

3.3 Did the court of appeals érr in affinnjfi;'ig 'the appellants exceptional
sentence imposed by the Benton Co'lrJnty Superior Court, in the absence of a

jury finding of aggravating factors, more commonly known as a Blakely

N . 1 ‘ §
violation? '

§

3.4 Did the search warrant violate Mr. Melniks constitutional rights,

( i

and was it overbroad and found w1thout probable cause as there was no nexus

between the defendant arnd the orlg.mal crime of re51dent1al burglary, and\
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the seized perfume bottles should have never been permitted to be taken or
submitted at trial? |

3.5 Did the appellants attorney commit ineffective assistant of counsel
by failing to abject to jury instruction 14, and by failing to challenge
the search warrant on the grounds of no probable cause, and the warrant was
overbroad, and that the required nexus between the criminal activity and
the item to be seized was not met?

1V, STATEMENT OF THE CASE

4.1 On January 13, 2013 the victam Tiffany Glassic came home from church
to find her home had been burglarized. (RP 82) She called the police. (RP
92) She reported that numerous items had been stolen. (RP 89-92)

4.2 About 24 hours later, Anatoliy Melnik sold scme property to a Money
Tree Lender business, to wit, gold jewelry. (RP 172, 188-93).

4.3 On January 16 Mr, Melnik approached an employee at Ace Pawn for

a price inquiry and verification to a loose diamond. (RP 155) The clerk became
suspicious and notified the police of his suspicion. (RP 146) The pawnshop
staff retained possession of the diamond. (RP 149).

4.4 Ultimately the state charged Mr. Melnik with two counts of traffic-
ing in stolen property. (CP 1-2). Police detective John Davis testified that
while Mr. Melnik was in jail he placed telephone calls to a female named
Brooke. (RP 250) The detective listened to the conversations and told the
jury that he heard Mr. Melnik describe in detail in finding a bag of jewelry
in a park in Pasco. (RP 251) Mr. Melnik did not testify.

4.5 The state proposed, and the court gave a jury instruction relating

(PETTTICN KR REVIEW TO SUBREME QOURT) 2



to a civil procedure for claiming found property. (RP 279-80)

4.6 During closing arguments the prosecuter suggested to the jury that,
even if at the time he attempted to sell it, Mr. Melnik believed the jewelry
had been lost, this would be sufficient evidence that he acted with knowledge
that the property was stolen. (RP 287) The state further suggested that the
theft means to appropriate lost or misdelivered property with intent to keep
it from the owner, and the prosecuter pursuaded the jury to believe that

this was a scenario that could have happened in this case. (RP 292)

4,7 In making that argument the state relied in part on the provisions
of RCW 63,21.010, which is civil in nature, and was given as instruction

14 to the jury. (RP 301)

4.8 The jury found Mr. Melnik guilty on both counst. (CP 60-61) The
court imposed exceptional concurrent sentences of 100 months for each count
based on an offender score of ten, The top of the standard range for each
offense was 63-84 months., (RP 64, 67) The aggravating factors for an ex-
ceptional sentence was found and imposed by a Benton County superior court
judge, and not by a jury pursuant to the Blakely Rule.

4.9 Mr. Melnik timely filed an appeal to his two convictions of traffick-
ing stolen property, under direct appeal, to the court of appeals, Div, III.
4.10 A ruling in the form of an unpublished opinion came down from that
ocourt on February 24, 2015 affirming the convictions.

4.1 Mr., Melnik, feeling himself aggrieved, and having standing to com~
plain, timely files this petition for review to the Supreme Court of Washing-

ton State,

(PEITTION KR REVIEA TO THE SUPREME (OLRT) 3



V.,  ARGUMENTS WHY REVIEW SHOULD BE ACCEPTED

EVIDENCE WAS INSUFFICIENT TO SUPPORT THE OONVICITON
5.1 A jury found Mr. Melnik guilty of two counts of trafficking in stolen
property on evidenca that the state preseated which fell short in proving
the essential elements cf the crime.
5.2 The petitioner submits to this court that the key element in traff-
icking in stolen property according to statute is having knowledge the prop-
erty was stolen.,
5.3 RCW 9A.32,050(1) A person who knewingly initiates, organizes, plans,
finances, directs, manages, or supervises the theft of property, or who
knowingly trafficks in stclen property, is guilty of trafficking in stolen
property in the first degres.
5.4 Definiticn of Xnowledge: 1) understanding cained by actual exper-
iznce; 2) range of information <tc the best of my->; 3) clear perception
of truth; 4) samething learned and kept in mind; 5) acguaintance with or
underrstanding of a science, art, or technique. (WERSTER'S ALL IN ONE DICTION-
ARY AND THESAURUS 2002 EDITION).
5.5 Definition of knowing: 1) having or reflecting knowledge, intell-~
igence, or information; 2) shrewdly and keenly alert; 3) deliberate, intent-
ional. (WEBSTERS ALL IN ONE).
5.6 Definition of knowingly: 1) In a knowing manner; with awareness,
celiberatenessz, or intention, (WEBSTERS ALL IN ONE).
5.7 Knowledge that the property was stolen is a key element of the
cffense, State v. Xillingsworth, 166 Wn. App. 283, @ 287-88, 269 P.3d 1064,

1067 (2012); Review denied, 174 Wn. 24 1007, 278 P.3d 1112 (2012).

(PEITTION KR REVIEW 10 THE SSFREVE COURT) 4



5.8 The appellant argues that this eloment was not oroven beyond a reson-
able doubt. There was no direct evidence linking Mr. Melnik to the burglary,
and the circumstantial evidence that the state presented was wanting.

5.9 The sumnary of the circumstantial evidencs 1s an Ace Pawn employee
testified Mr. Melnik looked nervous when he attempted to get a diamond
appraised. So the employes, Mr. Essery, without authority of law, witheld
the property from Mr. Melnik, and decided to call the police on a mere assum-
ption. At that time his testimoney was pure speculation and conjecture, and
it should have never been permitted at trial.

5.10 The events leading up to this encounter entail=d that Mr, Malnik
found some jowelry in a park, sold gold at another place of business two
days before this, and his attempt to cet this diamond appraised falls short
of the definition of trafficking in stolen property.

5.11 Th2 evidence that Mr. Malnik never attemptsd to sell the diamond

is found in Mr. Eszeryv's testimoney. Q. "Thara wasn't actually an offer made
by anybody on the sale, Diamond, correct?" 2. "No. after Randy ran him he
wasn't going to make an offar." Q. "Bnd he didn't make an offer to you for
purchase, did ha?" A. "No he never told us what he wanted for it, no."

(RP 164 7 12-13).

5.13 RCW 94.82.050 trafficking in stolen property is an alternative means
crimz, When alternative means of camaitting a single offens=z are presented
to a jury, each slternative means nust be supported by substantial evidence
in order to szafegquard a defendants right to a unanimous jury determination.
State v. Smith, 159 Wn, 23 778, 783, 154 P,3d 873 (2007); See State v. Sweany,
174 wn. 24 909, 914, 281 P.3d 305 (2012).

(FETTTIN KR REVIEW TO THE SUFRBME QOURT) 5



5.14 RCW 9A.82.050(1) descrives two altarnative means: "Knowingly (1)
initiating, (2) organizing, (3) planning, (4) financing, (35) directing, (6)

managing, or (7) supervising the theft of property for sale to others, or

(8) knowingly trafficking in stoleu property.” State v. Lindsay, 177 W,
Aos. 233, @ 241, 311 P33 61 (2013).

5.15 Mr, Melnik went into the pawnshop to find out if the diamond was
raal z2nd at no time offarad or accepted an offer for tha diamond.

5.16 This does not meat the slements of trafficking in stolen property
in the first dsoree in regards to the loos2 diamand, and the evidence is
therefore insufficient to support the conviction.

5.17 In ragards to tho sale of gold to the Money Tree Lender, the petit-
icner argues that tha kav element that he ¥new the gold was stolen, was not
preven bevond a reascnable doubt., This armvument falls within the second alt-
ernmative aeans cf the statube RCY 92.82.05C{1)... "¥nowingly trafficking

in stclen property”,

5.13 This is5 astablished in case law as well 23 statute. In State v,
Killingsworth, 166 Wn. Apo. 2832, @ 287-88, 269 2,33 1064, 1067 (2012), that
court ruled that te prove Killingswoth trafficked in stolen property, the
state had to prove he knew the property he pawned was stclen, recognizing
RCH 9A,.82.050, RCW SA,02.010(19); State v, Herman, 138 Wn. App. 536, 604,
1538 P,3d 587 (1997); and State v, Michialli, vin, 28 229, 236, 937 p,2d 587
{1397) asz the caeses of precedent,

5.16 Whan Getarrining the meaning of a statute, ths courts fundamental

Yjective is to ascertain and carry out the legislatures intent. In r2 Det,

(FEITTION KR RVIEW TO THE SOPREME: (TURT) 6



of Danforth, 173 vn. 2d 69, 67, 264 .23 792 (2011). The legyislature i3 pre-
sumed to intend the vlain meandng of its language. State v, Gidbsen, 16 Wa.
App. 119, 127, 553 p.2d 131 (1¢875). In determining the pladn xzanding of a
prevision, the court looks to tha taxt of the statutory orovislon in cuestion,
as well z= tha oontext of the statute in which that provision is found, re-
lated grovisions, and the statutory achama as o wholae. State v, Trvin, 169
Wn, 2 815, 820, 239 »,3d 354 (2010).

5.20 In the oriminal cases, fairnass dictates that statutes shculd be
literally and strictly construad and that courts should rafrain fros using
possible but atrained Intarorstations. S22 State v, Bell, 83 Wn., 2d 283,

388, 518 P.22 695 (1974).

5.2 At trizal the stake presentad, and the court erroneously parmitted,
poszible ot rtreirad intaroratations of °CW 9A.32.050 (trafficking in stolen
property) Yy not proving Mr, Melnik kmowingly sold stolen proparty in regards
to the ¢old, and in vagaards to the locosz dlamond, thare was nevar ever a
corvarsation atout 2 murchane offax 2t the pawashen, (PP 164).

~e s
Bedz [pwxa

1}

to Whe podnt, the Ace Pam enploves illegally seized the prop-
erty, without =uthority cf law, from Mr. Melnik and consequantlv violated
his canstitutional xights hy witholding his property and chacking his name
through court registry for wants and warrants, snd then subsequantly calling
the police on hinm on a mare innch, (RP 144) Thia violated Mr, Melnik's Pourth
Amardment to the 0,5 Conatitution by illegal zeiwure without prohable cause,
and article I, Soction 7 of the Washinzton State Constitation of invaszion

of private affairs or howe invadad.

(FEITIRN KR REVITW TO THE SEVENE (TURT) 7



5.23 A hunch alone Coes not warzant police intrusion inte pacple's every-
day lives, Statsz v. Toushty, 17C ¥n. 20 57, 63, 239 F.322 573 (2010). The

anployee's of Acz Pawmeshoo just went oo a bunch, ond the fimudlbs of this ult-

imately laad te Mz, Melnik beioy aorssted,
B.24 Tn 1izht of the violatinms of Mo, elnik's constitntional rights,
and the states failurs b2 peows bayond a rensonable Joubt all tha slaments

of traffickin: in stolen groparty, Pstitioner respectfully asks this court
te accept raviess.

INCTRUCTION 14

5,25 The pztitiorer suwits the the state shiftad the huedan of proof
woon the defanviant when they admltted ROW €2.21.010, a civil lost property

statute, as a dury instouctinn, and the court of zpoesls arrad in not remand-

ing Lor new trial,

5.326 An inotruction Ut aculd reasonahly ba wrelesstocd as shifting the
burdan of groofl to ths ) lank on an alemont of the offensa is unoonstitut-

5.27 Allag2d errocs of law dn a trial courts jury instroctions are ro-

vieead de novo,. Stabe v, Porter; 150 Wn, 23 732, 735, 82 P.3d 224 {2004},

5.28 Tha petiticner suburittad this for the first tine on app23l to tha
court of appzalz under RAD 2,5(2){(3) as it was a manifest error of a conzi-
itoional sagnitadc,

£.32¢ In the ¢ouwrt of 2opeals uopublished opinion they ruled that whil=

(BEITUEN [OR VI O TR ST TRT) 8



the relevancy of instruction 14 can be questioned, it did not impermissibly
shift the burden of proof.

5.30 The Petitioner wholly disagrees. The State used instruction 14 in
there closing arguments while never sutmitting any evidence to the statute
during the evidence portion of the trial. But the prosecutor implied that
Mr. Melnik was quilty because he did not comply with the civil lost property
statute.

5.31 Prosecutor Ms. McRoberts, "... We have a statute that tells you
very clearly if you find property, as the defendant stated in his phone calls,
you have to do that., He didn't. Therefore he has stolen property..." (RP
319).

5.32 The petitioner argues that these closing arguments by the state

did infact shift burden. You have a jury that is untrained in the law, not
familiar with legal language, and a judge giving them a a jury instruction
surrounding a civil statute in a criminal case, followed by a prosecutor
implying that the defendant is gquilty for not following this civil statute,
any reasonable person would infer that this casted a burden on Mr. Melnik,
as well as a shadow of guilt. Ultimately a civil statute was used against
Mr. Melnik to convict him of criminal activity.

5.33 Jury instructions, taken in their entirety, must inform the jury
that the state bears the burden of proving every essential element of a crim-
inal offense beyond a reasonable doubt. State v. Pirtle, 127 Wn. 2d 628,
656, 904 P.2d 245 (1995). An instruction that relieved the state of its bur-

den would constitute reversible error. Id.

(PEITTIN KR REVIEW TO THE SUBREME COURT) 9



5.34 The state submitted that because Mr. Melnik did not comply with

RCW 63.21.010, a civil statute, he had stolen property. That implied he was
guilty in trafficking in stolen property and the burden was shifted to him
to then explain why he did not comply with a civil statute.

5.35 The court of azppeals recognized in their unpublished opinion that
there was a relevancy issue surrounding instruction 14, but they erroneously
ruled that it did not shift the burden of proof, and therefore the petitioner
respectfully asks this court to accept review,

5.36 The petitioner asks this court to seek additional review in light
of the ruling in the case of State v. XKillingsworth, 166 Wn. App. 283, @
290, 269 P.3d 1064 (2012). That court recognized an issue surrounding the
"to convict" instruction, and it proposed a remedy through a preferable in-
struction stating : "That on or about ____, the defendant knowingly sold,
transferred, distributed, dispensed, or disposed of property to another per-
son, knowing the property was stolen."

5.37 The trial court did not use this preferable instruction in Mr.
Melnik's case, (Instructions 6 and 7, RP 276~77), and although the Killinga-
worth court did not use mandatory language in this preferable instruction,
they suggested this because that court recognized the potential for confusion
and misinterpretation to a jury of the key element of trafficking in stolen
property, and in the interest of justice, a more adequate and preferable
instruction was suggested as a future remedy.

5.38 This argunent has some merit as the facts surrounding Mr. Melnik's
case are that the state did not prove beyond a reasonable doubt that he knew

the property was stolen. That, as well as the "knowingly" being defined as

(PETITICN KR REVIEW T THE SIEFRME (OLPT) 10



being awars of a fact or circunstance lipstmiction 8), ommled with the civil
lost preperty sbatute (dnstruction 14), has laft a lot =f rnom for mis-

interprataticn 2nd errveor. The catitionsr therafore asks thia court to acceot

review,
ALAKPLY VIQOL2ATION
5.22 The metitionar submits that hie aveention=l eentence was imnrover,

and tharefore 11lag2l, and ie nrime facie avidence of a Blakely Violation,

£.40 Cn the Aoy of sentencing the udge said, "... that a singla crime,
but comritting tvm offensss. and aetting sentonced for hoth of those where

it oushes the offonder score ahove nine, wmld not tvnically be a sitvation
whara under W 0 04P 525, that the hich offendsr score rasults in some crimes
going unpunished". (PP 19 A Sontancing),

5.1 Tz 4udon, after renommizing that this statvte is not typically
arplicable hecanss Mr, Malnik's offender scorz2 was 8 hefore adding these

tyo ocurrent crime rointe, he then nroceedsd to erroreocuvsly aroly the aagra-
vating factor ctatutz hecanse <f 2 nmattern of past behavicr., (RP 19).

5.42 This ie irn oenflict with Rlakely v, Washington, 542 U.S, 296, 313-
14, 124 S. Ct. 2521, 159 TL.FA.24 403 (2004), 2nd it violates Mr, Melnik's
Sixth Amendment to the U,S, Constitution.

.22 Perardless of the statutory source of the agaravator, the jury must
unanimously f£find hovon? o reasonable deovkt anv aggravating circumstarces
that increace the pen:lty for a crime. State v. Munez, 174 ¥n, 28 707, @
712, 285 P.3@ 21 (2012).

5.44 Fixing of penalties for criminal offenses is a legislative function,

State v. Ammons, 105 Wn. 2d 175, 180, 713 P.2d 719, 718 P.2d 796 (1986).

(PETTITON KRR REVIEW TO THE SUPREME COURT) 1"
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5.49 In addition to this, the petitioner argues that his standard range
of 63-34 months was neither light nor lenient in comparison to the crime
charged, considering the most he ever did bhefore was a sentence of 43 months
on a prior term, half of the standard range of his current offenses.

5.50 The court of appeals ruled in their unpublished opinicn that the
United States Supreme Court allows judges to decide questions of law that
affect sentencing ranges, citing State v. Alvarado, 164 Wn. 24 556, 663-69,
192 P.3d 345 (2008).

5.51 What distinquashes Mr. Melnik's case from Mr. Alvarado's is that

he was charged with six felonies and two gross misdemeanors that would have
gon2 unpunished, where in this case there is only two felonies from the same
crime that the sentencing judge already stated would not typically be a situa-
tion where RCW 9,94A.535 apnlied.

5.52 An appellate court analyzes the appropriateness of an exceptional
sentence by asking (1) are the reasons given by the judge supported by the
record under the clearly erroneous standard? (2) do the reasons justify a
departure from the standard range under the de novo review? (3) Is the
sentence clearly tooc axcessive or to lenient under the abuse of discretion
standard? State v. Law, 154 Wn. 2d 83, 93, 110 P.3d 717 (2005).

5.53 The petitioner submits that the court of appeals has failed to
analyze the appropriateness of the exceptional sentence by not throughly
reviewing the three questions de novo according to State v. Law, 154 wWn.

2d 85, 93, 110 P.33 717 (2005), and the petitioner appeals to the Washington
State Supreme Court under the legal authority of RCW 9.94A.585- "WHICH

SENTENCES APPEALARLE--PROCEDURE--GROUNDS FOR REVERSAL~~-WRITTEN OPINIONS",

(FETTTION KR REVIEW TO THE SUPREME QOURT) 13



and respectfully asks this court tc accept review.

CHALLENGE TO SEARCH WARRANT
5.54 The Petitioner, for the first time on appeal, and pursuant to RAP
2.5(a)(3), submits a challenge to the valididy of the search warrant on the
grounds that it was overbroad, and had no probakle cause, ultimately viclating
Mr. Melnik's Fourth Amendment to the U.S. Constitution, and Article I, Section
7 to the Washington State Constitution.,
5.55 Couple with this challange to the search warrant, Mr. Melnik will
be following an ineffective assistance of counsz2l argument to the court for
his trials attorney's failure to challenge and suppress the fruits obtained
from that warrant, as the evidence seizad was not even on the "evidence of
the crime or fruits of the crime" list,
5.56 In general a2 court will not consider an issues raised for the first
time on appeal, unless it is a manifest error affecting a constitutionzl
richt. State v, Kirkman, 159 Wn, 28 913, 926, 155 P,3d 125 (2007). If the
exrror is of a constitutionzl magnitude, the defendant must show how the
alleged error actually prejudiced him in the context of trial, State v.
McFarland, 127 Wn. 2@ 322, 333, 899 P,24 1251 (1995).
5.57 The Fourth Amendment to the U.S. Constitution provides that '"No
warrant shall issue, but upon probable cause, supported by cath or affirmation
and particularly describing the placed to be searched and the things to be
seized". This amendment was designed to prohibit "general searches" and to
prevent general exploratory rummaging in a verson's belongins".. State v,
Perrone, 119 Wn. 2d 538, 545, 834 P.2d 611 (1992). Similarily, Article I,
Section 7 of the Washington State Constitution provides that "No person shall
be disturbed in his private affairs, or his home invaded, without authority

(PETTITON KR REVIEW IO THE SUBREME (CLRT) 14



of law."
5.58 The constitutional provisions impose two requirements for search

-

warrants that are closely intertwined, Parrcne, 119 Wn., 24 § 545, 834 P.24

611 {1992). ¥irst, a warrant can be issues only if suprorted by prokable
cauze, State v. Lyons, 174 Wn. 23 354, 359, 275 P.3@ 214 (2005). Probabla
cavse exists if the affidavit in sugport of the warrant sete forth facts

and circumstances sufficient to establish a reasonable inference that the
defendant is prcbably involved in criminal activity and that evidence of

the crime can be fourd at ths place %o he searched. State v. Thain, 138 .

23 133, 140, 977 P.2d 582 (1999). Probahle cause reguires a nexus both between
crivinal activity and the item to be selzed, and between the item to be seized
and the place to ba searched. Thein, 1238 Wn. 2d @ 140, 977 P.2d 582 (1999).

5.59 Second, "

a search warrvant mst sufficiently definite sc the officer
executing the warrant can identify the property sought with reasonzble ¢
certainty". State v. Stenson, 1232 Wn. 23 688, 692, 940 P.2d 1235 (1997).

The required degrse of specificity "

verias according to the clrcunstances
and the type of items involved", Stenson, 132 Wn. 28 & 692, 940 P.2d 1239
(1397). The particularity reguirament sszrvas the dual functions of "liuditing
the executing cfficer's discretion" and informing the person subject to the
search warrant what itams rmay be seized. State v. Rilsy, 121 Wn. 2@ 22, 29,
846 P.22 13£%5 (1993).

5.60 In the caoe of Mr. Melnik, z search warrant was executed at his
house by Detectives Mentebhlanco, iong, Weatheries, and Corporal Dronen, (RP
235) for the crime of residantial burglary, which the defendant was never
charged with, and the state repeatedly said at trizl that there was nc
evidence leading the burglary to Mr. Melnik.

(EFETTITON KR REVIEW TO THE SUBREME (OURT) 15



5.61 In addition to that, when szarching the home no items that was listed
in the warrant were found, (RP 236} howevar, the detectives took and seized
two bottlas of pesfume, (8P 236) those two parfume bothtles wers then admitted
into evidence as munber 13, (28 237) an’ the gtete than ased unlawfully
obtained aevidencs against r. Meoladl to support a conviction zgainst hixm

for trafficking in stelen property. Put the saarch warrant was for a

resedantial burglary.

5.52 Taa peititioner suhites that the search warrant was over broac becuase
there was no grobable causs and the "particularity rezulrament" was ne

met, & wzrrant is ovar broad if eibtber reguiremant is ncot satisfied. State

v. Maddox, 116 Wn. App. 796, 805, 67 P.3d 1125 (2003), affirmad 152 Wn, 24
483, 68 P,3d 1163 (2004). Thersfors = warrant can e over broad either because
it fails to deecrile with particularity itars for which probale cause exists,
or hecause it Jdescribesz, marticularity or otherwiss, items Zor which grobable
cause Goes not exist. Maddow, 116 ¥n. RApp. & 805, €7 P.3¢ 113%, Furthermore,

~

a warrant will b2 found over hroad i sone portions are supported by probable
cause and other peoriions are nob, Maddox, 116 ¥n, Bpp. ¢ 806, 67 P,3d 1135

20G3).

S
(‘.

(82

.63 As the recoxrd reflects, tihds search varrant wes executed against
Anatoliy Mzlndl:, Procke Kelly, and a Merrit Rechand, for the cffense of
resetentizl burglery, and then naming cff cover 20 things that the police
suspected ray ke at the residence, nons of which was found,

.64 The police uvltimatzly too twe perfume bottles without informing

tha persons sutject to the search werrant what items may be seized, contrary

to State v. Riley, 121 vn. 2d& 22, 29, 84€ P.2d 1265 (1993).

(PETTTICN R REVIEW T0 THE SEREVE COURT) 16



C.65 This error prejudiced Mr. Melnik in the context of his trial »ecuase

thase perfure bottles were usad as evidance against hinm to support a convict-

ion of a crime that was linked te a rescdantial hurglary.
5.6€ Mr. Melndik's trial attoraey shosld have £ilel 5 rmotlon to suppress

cn the grounds that those perfure bottles should have never e takon by the

police, that they were taken withouh authority of law, thait thz ssarch werrant

5

was over hroad and there was no probable cause to support it, thers was no
evidance directly linking the burglary te anybody on the warrant, and it
ultimatley viclated the Jofandants Tourth Anzndient to the U,S. Congtitution,
and Articla T, Soction 7 tc the Washington Ttats Constitution.

5.67 In Zight of the manifest srror affecting a constitutional right,

52}

tiwe patitioner ruzpectfully asks this cowrt to accept reviaw.
INDFFECTIVR ASCISTANCE QOF COUHSTL
5.89 The netitioner submits to this court that he suffer:zd from ineffect-

ive aszistance of counscl by his trial attorney for his failur=s to obkject

o Jury Iastruction 14; which zhiffod the burden of nroof upon the defandant,

SL.

and his failure to =uporass avidencs saized in the axocution of sn over broad

cearsh warrant,

5.59 For a weititioner to provaelil on inoffactive assistance of counsel
for failure to chiack, he must orove 1) Gzfanse counsal recrasentation was

Jeficiant; 2) the “oficiant ropressniation nrojudiced the defendant.
Strickland v. Washincton, 466 1,35, €658, 657, 104 5. Ck, 2032, 20 L.EG.2d
674 (1984}; State v, Griar, 171 ¥n, 2d 17, 22-32, 246 P23 1260 (2C11).
£.70 Projudice exdcsts 1if there iz ressonsble probavility that exeept

for counselor's asryor's, the result of the procseding would have heen dif-

(PEITIEN KR REVIEY IO THE SEFRME (UURT) 17



dercat, Crier, 171 Wn., 22 17, & 34, 246 P,3d 126

5.7 Tha remedy of a s ineffective au:

to put the defend-

“

- she ol have bezan had counsel been 2££-

-y

ective, Skato v, Trawloed, 156 Un, 23 237, 107-00, 147 2,30 1258 (2008).

Tnik nevear walvel his richt to crallange jury dastructicon

se the caarch warrvant, ox Uhe Levits of hat warrank, Had

hig Lvial attormey hbeen eoffactive he would have done this, and the appellant

Voo, L
DAV yazn 2

v. Thzng, 147 Vo, 24 630, 548, 47 2,34 1155 {200Z). At no time 413 ir. Melnik

igguish hiz right fo ohjazct to jury instruction

o ornztitutionsl srounds. His trial attorney,

ol
1
D
D
t
1
g
e

- girhar one, raising orejudicial issves

that had his atbtorney heen ~lfactive, arcuailly would have resultel in a Ciffe-

cutoons,

A =7 e - U R Sy P P 15 R, S
.74 ZE hig ztbormnay would hava challanged the zgearch warrant as over

the avidence scized, i.e. twe perfume bottles;
would hava been suppressed and never used as evidence agsinst hin at trial,

v :

5.75 If nis atbtorasy would have cojectd Lo jury instructien 14, a civil

icot prepert lovancy o the case, the cuesstiorn of burden
of preof weuld have nevar besn raiss? o appeal.

£.75 Toth dzcucs ralsad 25 = whcls le likely to show that, 2xcept feor
counselor's orror, tha sazelt of the zroceedily; would have oven IZifforo
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GR 3.1
1, Ano}n\‘m Melai¥a on the below date, placed in the U.S. Malil, postage
prepaid, U - envelope(s) addressed to the below listed individual(s):

“The_ Co
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I am a prisoner confined in the Washington Department of Corrections (“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and
CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and
contained the below-listed documents.

L. ite Qe b , | courk

o o W

I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby

declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct.

DATED this__ | (o, dayof L2005, y&/
Signature ,/2
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KORSMO, J. — Anatoliy Melnik appeals his convictions on two counts of first
degree trafficking in stolen property, alleging that the evidence was insufficient and that
the court erred in giving an instruction describing the process for claiming lost property.
We affirm.

FACTS

Tiffany Glassick’s home was burglarized while she was at church on January 13,
2013. A television, numerous small jewelry items including an engagement ring with a
very large diamond, three bottles of perfume, and a portable hard drive were missing.
Within 24 hours, Mr. Melnik appeared at a Money Tree store and offered to sell several
gold jewelry items including a ring with a large diamond. When told that the store would
only purchase gold, but not precious stones, Mr. Melnik removed the diamond and sold

the band along with the other gold jewelry to Money Tree.
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Mr. Melnik was arrested after he attempted to sell a large diamond to a pawn shop
two days after the jewelry sale. Suspicious, the pawn shop retained the diamond and
notified police. Officers obtained a search warrant for Mr. Melnik’s residence and
recovered two bottles of perfume from his residence. The perfume matched the popular
brands stolen from Ms. Glassick.

The prosecutor charged one count of trafficking in stolen property for each sale.
Ms. Glassick identified the gold sold to Money Tree and the diamond sold to the pawn
shop as items stolen from her. Mr. Melnik did not testify at trial, but the prosecutor
called a detective to testify to the contents of a recorded jail telephone conversation
between Mr. Melnik and a woman named Brooke. In that conversation, Mr. Melnick
claimed to have found the jewelry near a bridge in a Pasco park..

The prosecutor proposed a jury instruction describing Washington’s civil
procedure for claiming found property. The defense did not object and the court gave the
instruction. Defense counsel argued to the jury that Mr. Melnik did not know the jewelry
was stolen and pointed to the detective’s testimony concerning the jail telephone
recording as the only evidence of how the jewelry came into Mr. Melnik’s possession.
He also discounted the found property instruction on the basis that it did not apply to Ms.
Glassick’s obviously stolen property. The prosecutor briefly mentioned the instruction in

both of her arguments.

. N s
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The jury convicted Mr. Melnik as charged. Based on an offender score of 10, the
court imposed an exceptional sentence consisting of concurrent 100-month sentences.
Mr. Melnik then timely appealed to this court.

ANALYSIS

Mr. Melnik contends that the found property instruction improperly shifted the
burden of proof in this case and that the evidence does not support the jury’s
determination that he knew the property was stolen. He also filed a pro se statement of
additional grounds (SAG). We address those contentions in the noted order.

Jury Instruction

Mr. Melnik contends that the found property instruction put the burden on him to
establish a right to the property and therefore shifted the burden from the State to prove
he knew the property was stolen. We disagree.

“Jury instructions, taken in their entirety, must inform the jury that the State bears
the burden of proving every essential element of a criminal offense beyond a reasonable
doubt.” State v. Pirtle, 127 Wn.2d 628, 656, 904 P.2d 245 (1995). An instruction that
relieved the State of its burden would constitute reversible error. /d. This type of
challenge is reviewed de novo “in the context of the instructions as a whole.” Id.

As instructed in this case, the jury was required to determine whether the State had

proved beyond a reasonable doubt that Mr. Melnik “knowingly trafficked in stolen
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property.” Clerks’ Papers (CP) at 46, 47 (Instructions 6, 7). In turn, “knowingly” was
defined as being aware of a fact or circumstance. CP at 48 (Instruction 8).
The instruction at issue was number 14, It provided:

(1) Any person who finds property that is not unlawful to possess, the owner of
which is unknown, and who wishes to claim the found property, shall:

(a) Within seven days of the finding acquire a signed statement setting forth an
appraisal of the current market value of the property prepared by a qualified
person engaged in buying or selling like items or by a district court judge, unless
the found property is cash; and

(b) Within seven days report the find of property and surrender, if requested, the
property and a copy of the evidence of the value of the property to the chief law
enforcement officer, or his or her designated representative, of the governmental
entity where the property was found, and serve written notice upon the officer of
the finder's intent to claim the property if the owner does not make out his or her
right to it under the appropriate RCW.

(2) Within thirty days of the report the governmental entity shall cause

notice of the finding to be published at least once a week for two successive
weeks in a newspaper of general circulation in the county where the

property was found, unless the appraised value of the property is less than

the cost of publishing notice. If the value is less than the cost of publishing
notice, the governmental entity may cause notice to be posted or published

in other media or formats that do not incur expense to the governmental

entity.

CP at 54.

Viewed “in the context of the instructions as a whole,” this instruction did not
impermissibly shift the burden of proof in this case. The elements instructions each told
the jury that the State was required to prove that Mr, Melnik knowingly trafficked in

stolen property. Nothing in instruction 14 changed that burden. It described the process

for a person to file a claim for found property, but the instruction did not indicate that Mr.

.
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Melnik or anyone else was required to invoke the process simply because they found
property. It likewise did not change the definition of knowledge.

The State’s burden remained as described in instructions 6 and 7. While the
relevancy of instruction 14 can be questioned, it did not impermissibly shift the burden of
proof. This contention is without merit.

Sufficiency of the Evidence

Mr. Melnik also argues that the evidence did not support the jury’s determination
that he knew the property was stolen. Properly viewed, the evidence allowed the jury to
make that determination.

Well settled standards govern appellate challenges to the sufficiency of the
evidence to support a conviction. We review such challenges to see if there was evidence
from which the trier of fact could find each element of the offense proven beyond a
reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 61 L. Ed. 2d
560 (1979); State v. Green, 94 Wn.2d 216, 221-22, 616 P.2d 628 (1980). The reviewing
court will consider the evidence in a light most favorable to the prosecution. /d.
Reviewing courts also must defer to the trier of fact “on issues of conflicting testimony,
credibility of witnesses, and the persuasiveness of the evidence.” State v. Thomas, 150
Wn.2d 821, 874-75, 83 P.3d 970 (2004). “Credibility determinations are for the trier of

fact and are not subject to review.” Id. at 874.
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Mr. Melnik argues that the only evidence of knowledge is his own statement that
he found the property. We disagree. Not only did the jury not have to credit that story,
the evidence of Mr. Melnik’s actions allowed an entirely different view of the facts. It
has long been the law of this state that possession of recently stolen property, coupled
with some slight corroborating evidence, is sufficient to establish knowledge. E.g., State
v. Couet, 71 Wn.2d 773, 775, 430 P.2d 974 (1967); State v. Portee, 25 Wn.2d 246, 253-
54, 170 P.2d 326 (1946), State v. Salzman, 186 Wash. 44, 47, 56 P.2d 1005 (1936); State
v. Rockett, 6 Wn. App. 399, 402-03, 493 P.2d 321 (1972).

The evidence showed that Mr. Melnik, whose residence contained two perfume
bottles similar to those stolen from the victim, was in possession of the stolen jewelry
within 24 hours of its taking from Ms. Glassick. That evidence of possession of recently
stolen property was corroborated by his unlikely story, repeated efforts to rapidly sell the
jewelry for discounted rates, and an inconsistent statement to the Money Tree employee
that he was trying to settle a bet over whether the diamond was real or not. These were
not the actions of an actual or innocent owner, but could easily be construed by the jury
as the actions of a man with guilty knowledge that he possessed stolen property that
needed to be disposed of in a hurry.

The evidence was sufficient to support the jury’s determination that Mr. Melnik,
whether or not he stole the property himself, knew it was stolen when he trafficked in the

stolen property.
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Statement of Additional Grounds (SAG)

In his SAG, Mr. Melnik argues that his exceptional sentence was improper, the
prosecutor committed misconduct, and his counsel performed ineffectively. We again
disagree with his arguments.

Mr. Melnik asserts that the exceptional sentence was improperly imposed in the
absence of a jury finding of the aggravating factor. He is incorrect. The United States
Supreme Court allows judges to decide questions of law that affect sentencing ranges.
See generally State v. Mutch, 171 Wn.2d 646, 656-59, 254 P.3d 803 (2011); State v.
Alvarado, 164 Wn.2d 556, 563-69, 192 P.3d 345 (2008). Here, the offender score was 10
points for each offense. Since the sentencing ranges stop when an offender reaches nine
points, the extra offense in this case would go unpunished under the standard range. /d.
Accordingly, the trial judge had authority to impose an exceptional sentence because the
second count was otherwise a “free” crime without penalty. /d. There was no error.

Mr. Melnik also argues that the prosecutor committed misconduct in closing
argument, isolating seven sentences from thé prosecutor’s closing remarks, none of
which were challenged at trial. He does not persuasively argue that any error occurred.
RAP 10.10(c). He also fails to show that he was so prejudiced by the claimed errors that
~ atimely objection could not have cured it. To prevail on this claim, he needed to do

both. Srate v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008). This claim, too, fails.
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Finally, Mr. Melnik contends his attorney rendered ineffective assistance by not
objecting to the prosecutor’s closing argument. To prevail on this claim, Mr. Melnik also
needed to show that his counsel failed to perform to the standards of the profession and
that significant prejudice therefore resulted. Strickland v. Washington, 466 U.S. 668,
690-92, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). As we have already determined that
the challenged statements were not erroneous, this argument fails to meet the first prong
of the Strickland test. Since he had to satisfy both prongs of Strickland, this argument,
too, is unavailing. /d. at 692.

The issues presented by the SAG are without merit. Accordingly, the convictions
are affirmed.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040. ﬂ
' Kﬁ‘xo, 1.
WE CONCUR:
W/Zr/ @9‘ \EQMM o~ -
Siddoway, C4- [ Feagifig, J.




