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A. IDENTITY OF PETITIONER 

Patriot General Insurance Company asks this Court to accept 

review of the Court of Appeals decision terminating review designated in 

Part B of this petition. 

B. COURT OF APPEALS DECISION 

In a published opinion filed February 24, 2015, Division III of the 

Court of Appeals ruled that Javier Gutierrez was an insured under the 

underinsured motorist (UIM) insurance policy issued by Patriot to Javier's 

father, Jorge Gutierrez. 1 The opinion is in the Appendix. 

C. ISSUES PRESENTED FOR REVIEW 

If review is accepted, the Court will be presented with these issues: 

1. The Patriot policy provides UIM coverage only to the 

named insured, Jorge, and to certain relatives. The policy's definition 

section provides that any relative who is age 14 or older must be listed on 

the application or policy endorsement. Javier was 19 and not listed on the 

application or in any endorsement. Is Javier an "insured person" under the 

UIM coverage? 

2. Under Washington law an insurer and an insured are free to 

define who is insured by a UIM policy, as long as the scope of the liability 

I For clarity, the remainder of this petition will refer to the respondents by 
their first names. No disrespect is intended. 
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and UIM coverage is the same. The scope of liability and UIM coverage 

under the Patriot policy is the same, but the policy defines Javier as not 

being an "insured person." Does the Patriot policy conform to this law? 

D. STATEMENT OF THE CASE 

1. Patriot issued a UIM policy to Jorge Gutierrez. 

Jorge Gutierrez completed an application for a policy with Patriot 

on August 11, 2010? It identifies Jorge Gutierrez as the named insured,3 

and it lists two drivers, Jorge Gutierrez and Maria Recarmona.4 Jorge also 

initialed a paragraph stating that he had listed on his application everyone 

living with him age 14 or over: 

I also certify that all persons age 14 or over who live with 
me temporarily or permanently and all persons who are 
regular operators of any vehicle to be insured have been 
listed on this application and reported to the Company. I 
declare that there are no operators of the vehicle(s) 
described in this application unless their names and ages 
are shown above or are provided in writing to the Company 
within 14 days of when they begin driving the vehicle(s) 
described in this application. 5 

Jorge never asked his agent or Patriot to add his son, Javier, to the policy.6 

2 Declaration of Tomas Miranda, 2, Appx. at 38; Application, Appx. at 
41-46. 
3 Application, Appx. at 41. 
4 Appx. at 42. 
5 Application, Appx. at 45. 
6 Miranda Decl., 6, Appx. at 39. 
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Patriot issued a personal automobile policy to Jorge with a policy 

period of October 29, 2010 to April 29, 2011.7 The policy includes several 

forms, one of which is titled "Underinsured Motorists Coverage 

Endorsement- Washington." Its insuring agreement provides that Patriot 

will pay damages that an "insured person" is entitled to recover from the 

owner or operator of an underinsured vehicle. The policy defines "insured 

person," to mean "you", which includes the named insured and any 

"relative" residing in the same household. "Relative" is specifically 

defined as follows: 

(3) "Relative" means a person living in your household 
related to you by blood, marriage or adoption, including a 
ward or foster child. Relative includes a minor under your 
guardianship who lives in your household. Any relative 
who is age fourteen (14) or older must be listed on the 
application or endorsed on the policy prior to a car accident 
or loss.8 

The Policy Declarations list the insured as Jorge and lists two drivers: 

Jorge and Maria Carmona. Javier is not listed on the application, the 

Policy Declarations, or any endorsement to the policy.9 

2. Jorge's son, Javier Gutierrez, filed a UIM claim with Patriot. 

Jorge's 19-year-old son, Javier was living in Jorge's household, 

when he was a passenger in an automobile that was involved in an 

7 Policy, Appx. at 16. 
8 Appx. at 19. 
9 Appx. at 17. 
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accident in Walla Walla on January 9, 2011. 10 He alleges that he suffered 

personal injuries as a result of the accident. 

Javier filed a UIM claim with Patriot under his father's policy.u 

Patriot denied the claim because Javier was not an "insured person" under 

that policy. 12 

3. Patriot sought a declaration of no coverage. 

Patriot submitted the coverage questions to the Walla Walla 

County Superior Court, seeking a declaration that it had no duty to pay 

UIM benefits to Javier because he did not meet the definition of "relative" 

and thus was not an "insured person" under the policy. Javier 

counterclaimed for breach of contract, insurance bad faith, and violation of 

the Consumer Protection Act, alleging that Patriot had not only erred but 

also had acted unreasonably by denying Javier's claim. 13 

10 See Javier Gutierrez's Response to Patriot General's Request for 
Admission No. 3, Appx. at 56-57, 59; Jorge Gutierrez's Response to 
Patriot General's Request for Admission No.3, Appx. at 64. 
11 Declaration ofKyle Mosbrucker~ 3, Appx. at 47. 
12 May 22, 2012letter from Kyle Mosbrucker to Jorge Gutierrez, Appx. at 
50-51. 
13 Defendant Javier Gutierrez's Answer to Complaint for Declaratory 
Judgment and Counterclaims, Appx. at 145-54. 
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Patriot moved for summary judgment, seeking a ruling that Javier 

was not an "insured person" covered by the policy. 14 Javier and Jorge 

opposed the motion, claiming that the definition of "insured" in RCW 

48.22.005 included members of a named insured's household, such as 

Javier, and that this definition applied to the UIM statute, RCW 48.22.030. 

The Court Commissioner denied Patriot's motion and entered partial 

summary judgment for defendants regarding UIM coverage. 15 The 

Superior Court denied Patriot's motion for revision. The Court of Appeals 

granted discretionary review. 

The Court of Appeals affirmed the grant of summary judgment to 

Javier and Jorge. However, the court did not base its decision on RCW 

48.22. Rather, the court ruled that the policy definition of "relative," i.e. 

"[a]ny relative who is age fourteen (14) or older must be listed on the 

application or endorsed on the policy prior to a car accident or loss" 

functioned as an exclusion, rather than as a definition of who is an 

"insured person."16 It further ruled that this policy language could be 

14 Summary Judgment Motion, Appx. at 1-12. 
15 Order Granting Defendants' Motion to Strike, Denying Patriot 
General's Motion for Summary Judgment and Establishing UIM Coverage 
for Defendant Javier Gutierrez, Appx. at 159-62. 
16 Appendix at 231. 
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interpreted to merely impose on Jorge a duty to cooperate. 17 Consequently, 

the court ruled that Javier qualified as a "relative" and thus an "insured 

person." 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. The Court of Appeals decision conflicts with decisions from 
this court and Divisions of the Court of Appeals recognizing 
the distinction between permissible limitations on coverage 
grants and impermissible exclusions from coverage. (RAP 
13.4(b)(l) and (2)). 

By characterizing the language of the policy's definition of a term 

as an "exclusion," the Court of Appeals has cast the basic framework for 

all insurance-policy analysis into disarray. And in so doing, it has placed 

itself in conflict with numerous decisions both from this court and from 

the Court of Appeals. Review is therefore proper under both RAP 

13.4(b)(l) and (2). 

Division III saw no difference between a limitation on a grant of 

coverage by defining who is an insured and an exclusion from coverage. 18 

But the courts of this state treat grants of coverage very differently from 

exclusions, both in general and in the context of the UIM statute. In all 

insurance policies, the grant of coverage and exclusions serve different 

17 Id 

18 Id ("Patriot General does not explain the practical difference between a 
limitation on coverage and an exclusion from coverage."). 
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purposes. '"Exclusion clauses do not grant coverage; rather, they subtract 

from it.'"19 An insured has the initial burden of showing that the loss falls 

within the scope of the policy's insured losses. If that burden is met, the 

insurer then has the burden to show that the loss is excluded by specific 

policy language. 20 Yet another distinction is that Washington courts 

strictly and narrowly construe exclusions?1 

This court and divisions of the Court of Appeals have emphasized 

the critical distinction between a grant of coverage and an exclusion when 

interpreting the UIM statute, RCW 48.22.030. Washington courts have 

long held that the statute "does not mandate any particular scope for the 

definition of who is an insured in a particular automobile insurance 

policy. "22 As this court has explained, 

The policy of RCW 48.22.030 requires that insurers make 
available uninsured motorist coverage to a class of 
'insureds' that is at least as broad as the class in the primary 
liability sections of the policy. It does not preclude the 

19 Nat'! Union Fire Ins. Co. of Pittsburgh v. Nw. Youth Servs., 97 Wn. 
App. 226, 231, 983 P.2d 1144 (1999) (quoting Harrison Plumbing & 

Heating, Inc. v. New Hampshire Ins. Grp., 37 Wn. App. 621, 627, 681 
P.2d 875 (1984)). 
20 McDonald v. State Farm Fire & Cas. Co., 119 Wn.2d 724, 731, 837 
P.2d 1000 (1992). 
21 Campbell v. Ticor, 166 Wn.2d 466,472, 209 P.3d 859 (2009). 
n . . . 

Smith v. Cont'l Cas. Co., 128 Wn.2d 73, 83, 904 P.2d 749 (1995); 
Farmers Ins. Co. v. Miller, 87 Wn.2d 70, 75, 549 P.2d 9 (1976). 
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parties from reaching ageement as to the scope of the 
class in the first instance. 3 

The Court of Appeals reiterated this holding in March 2013: 

Underinsured motorist coverage is limited personal 
accident insurance chiefly for the benefit of the named 
insured. Limiting the scope of the definition of who else is 
an "insured" does not run afoul of the public policy behind 
Washington's UIM statute.24 

A total of seven Washington cases spanning almost forty years supports 

this holding.25 

23 Federated Am. Ins. Co. v. Raynes, 88 Wn.2d 439, 443, 563 P.2d 815 
(1977) (emphasis added) (quoting Touchette v. Nw. Mut. Ins. Co., 80 
Wn.2d 327, 337, 494 P.2d 479 (1972)), abrogated in other part by statute 
as stated in Vadheim v. Cont'l Ins. Co., 107 Wn.2d 836, 844, 734 P.2d 17 
(1987). 
24 Vasquez v. Am. Fire & Cas. Co., 174 Wn. App. 132, 138, 298 P.3d 94 
(citing Smith, 128 Wn.2d at 83), review denied, 178 Wn.2d 1006, 308 P .3d 
641 (2013). 
25 See Fin. Indem. Co. v. Keomaneethong, 85 Wn. App. 350, 353, 931 
P.2d 168 (1997) ("[W]hen the question revolves around the initial 
extension of coverage, that is, the definition of who is and is not an 
insured, public policy is not violated so long as insured persons are 
defined the same in the primary liability and UIM sections of the 
policy."); see also Dairy/and Ins. Co. v. Uhls, 41 Wn. App. 49, 53, 702 
P.2d 1214 (1985) ("'[T]he parties may agree to a narrow definition of 
insured so long as that definition is applied consistently throughout the 
policy[.]"') (quoting Raynes, 88 Wn.2d at 444); Wheeler v. Rocky 
Mountain Fire & Cas. Co., 124 Wn. App. 868, 874, 103 P.3d 240 (2004) 
(stating that insurer may choose not to include certain persons in definition 
of"insured" in UIM policies). 
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Washington law does, by contrast, place limits on the type of 

exclusions in a UIM policy. For instance, a UIM policy cannot set forth an 

exclusion based on the identity of a victim injured by an insured driver?6 

This distinction between the extension or grant of coverage and 

exclusions from coverage is perhaps best illustrated by this court's 

decision in Farmers Insurance Co. v. Miller?7 In that case, Lane Miller 

obtained an auto policy, which included uninsured motorist coverage, 

from Farmers. Miller's son was later killed while riding as a passenger in 

an uninsured vehicle. Farmers rejected Miller's uninsured motorist claim 

because his son was not an insured. The policy stated that Farmers would 

provide uninsured motorist coverage to "the insured or a relative," and the 

policy defined "relative" to include a relative of the named insured who 

was a resident of the same household and who did not own a motor 

vehicle. The trial court granted summary judgment to Farmers because 

Miller's son owned a car and thus did not come within the definition of 

insured. On appeal, Miller argued that the public policy expressed in RCW 

48.22.030 prohibited this type of clause. This court rejected the argument 

because the statute "does not mandate any particular scope for the 

26 See Tisse/l v. Liberty Mutual Ins. Co., 115 Wn.2d 107, 112, 795 P.2d 
·126 (1990). 
27 87 Wn.2d 70, 549 P.2d 9 (1976). 
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definition of who is an insured in a particular automobile insurance 

policy." Cases invalidating exclusions were not on point because the issue 

before the court was the scope of the policy's initial grant of coverage, and 

not an exclusionary clause, and because the insured was defined 

consistently throughout the policy. 

By disregarding the distinction between a coverage grant and an 

exclusion, Division III's decision conflicts with prior Washington law as 

set forth in Miller and subsequent cases. 

2. The lower court's decision conflicts with Washington law 
regarding an insured's duty to cooperate. 

Review is appropriate under RAP 13.4(b)(l) and (2) because the 

decision also conflicts with Washington case law regarding an insured's 

duty to cooperate with its insurer. The court held that the critical policy 

language, which provides that "[a]ny relative who is age fourteen (14) or 

older must be listed on the application or endorsed on the policy prior to a 

car accident or loss," could be interpreted as merely imposing a duty to 

cooperate, rather than defining who is or is not an insured. By implication, 

the court also ruled that Jorge's failure to disclose Javier on the application 

justified denial of coverage only if Patriot could show it was prejudiced by 
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that failure?8 Both rulings conflict with decisions from this court and the 

Court of Appeals. 

An insured's duty to cooperate arises from a condition in most 

insurance policies explicitly requiring an insured to cooperate with the 

insurer's handling of claims.29 No Washington case has held that the 

definition section of a policy, which does not mention cooperation, 

imposes a duty to cooperate in disclosing who is to be insured under a 

policy. Yet Division III's opinion now does just that. 

Washington courts also have never imposed a prejudice 

requirement on a policy's definition of insured. The need to show 

prejudice has only been applied to procedures for handling a claim after a 

loss: the duty to notify the insurer of a claim,30 the duty to cooperate with 

the insurer's investigation and defense of the claim,31 and the duty not to 

28 See Appx. at 233 ("Patriot General forwarded no evidence before the 
trial court that Jorge Gutierrez knew of any false statement. Nor did it 
provide evidence that Jorge's risk rating would change based on the fact 
that his two teenage children resided with him."). 
29 Staples v. Allstate Ins. Co., 176 Wn. 2d 404,410,295 P.3d 201 (2013). 
3° Canron, Inc. v. Federal Ins. Co., 82 Wn. App. 480, 485, 918 P.2d 937 
(1996). 
31 Oregon Auto. Ins. Co. v. Salzberg, 85 Wn.2d 372, 377, 35 P.2d 816 
(1975). 

- 11 -



settle a claim without authorization. 32 Division III's opinion is alone in 

extending the prejudice requirement to policy definitions determining who 

is insured by a policy. Now any policy definition can be parsed as merely 

imposing a "condition" subject to the prejudice requirement rather than 

imposing a bright-line definition. Under Division III's decision, consistent 

policy interpretation will disappear. 

3. This case presents an issue of substantial public interest 
applicable to auto insurance policies in this state. (RAP 
13.4(b)(4)). 

Finally, review should be granted under RAP 13.4(b)(4) because 

interpretation of this policy involves an issue of substantial public interest. 

Because the definition at issue is included in a standard policy form rather 

than a manuscript policy, Division III's opinion has a broad impact on a 

large number of automobile insurance policies now in effect throughout 

the state.33 A ruling from this court would bring clarity to all such policies. 

32 Pub. Uti/ Dist. No. I of Klickitat Cnty. v. International Ins. Co., 124 
Wn.2d 789, 803-04, 881 P.2d 1020 (1994). 
33 In accordance with RCW 48.18.100, Patriot obtained the Washington 
State Office of the Insurance Commissioner's approval ofthe form before 
it was issued to policyholders in this state. Documents regarding OIC's 
approval of the form, knoWn as PAP1, can be found at 
https:/ /fortress. wa.gov/oic/onlinefilingsearch/. 
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F. CONCLUSION 

The Court of Appeals' decision contradicts the decisions of this 

court as to the distinction between a coverage grant and an exclusion, as 

well as the distinction between language in an insuring agreement defining 

who is insured and the cooperation clause. 

This court should accept discretionary review under RAP 13.4 and, 

on acceptance of review, reverse the trial court's entry of summary 

judgment for respondents and its denial of summary judgment to Patriot. 
~ 

Dated thisdS day of March, 2014. 

Patrick M. Paulic SBA #109 
Matthew Munson, WSBA #32019 
Thorsrud Cane & Paulich 
1325 Fourth A venue, Suite 1300 
Seattle, WA 98101 
Telephone: (206) 386-7755 
Fax: (206) 386-7795 
E-mail: ppaulich@tcplaw.com 

mmunson@tcplaw.com 

Attorneys for Petitioner 
Patriot General Insurance Company 
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Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION 
FOR SUMMARY JUDGMENT 

I. Relief Requested 

Plaintiff Patriot General Insurance Company moves under CR 56 for an order declaring 

that it does not have a duty to pay underinsured motorist ("UIM") benefits to Javier Gutierrez 

under the automobile insurance policy it issued to Javier's father, Jorge Gutierrez. Javier 

Gutierrez is not entitled to UIM benefits because he is not a named insured under the policy. The 

policy complies with the statute governing UIM, RCW 48.22.030, because that statute does not 

limit the ability of insurers and insureds to define who is covered by a UIM policy. And contrary 

to the defendants' position, another statute, RCW 48.22.005, does not require UIM policies to 

cover a named insured's relatives. 
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II. Statement of Facts 

Jorge Gutierrez completed an application for a policy with Patriot on August 11, 2010. 1 It 

identifies Javier Gutierrez as the named insured,2 and its lists two drivers, Javier Gutierrez and 

Maria Recarmona.3 Jorge also initialed a paragraph stating that he had listed on his application 

everyone living with him age 14 or over: 

I also certify that all persons age 14 or over who live with me temporarily or 
permanently and all persons who are regular operators of any vehicle to be 
insured have been listed on this application and reported to the Company. I 
declare that there are no operators 'of the vehicle(s) described in this application 
unless their names and ages are shown above or are provided in writing to the 
Company within 14 days of when they begin driving the vehicle(s) described in 
this application. 4 

Jorge never asked his agent or Patriot to add Javier to the policy. 5 

Patriot issued a personal automobile policy to Jorge Gutierrez with a policy period of 

October 29, 2010, to April 29, 2011.6 The Policy Declarations list the insured as Jorge Gutierrez 

and list two drivers: Jorge and Maria Carmona. Jorge's son, Javier Gutierrez, is not listed on the 

Policy Declarations or any endorsement to the policy.7 

Javier Gutierrez was a passenger in an automobile that was involved in an accident in 

Walla Walla on or about January 9, 2011.8 At the time, Javier was 19 years old.9 He alleges that 

1 Declaration of Tomas Miranda '1f 2; Application, exhibit 1 to Miranda Decl. 
2 Application at I, exhibit 1 to Miranda Decl. 
3 Id at 2. 
4 Application, exhibit 1 to Miranda Decl. 
5 Miranda Decl. '1f 6. 
6 Policy, exhibit 1 to the Declaration of Amy Brunner. 
7 Id 
8 See Javier Gutierrez's Responses to Patriot General's Request for Admission No. 3, exhibit I to 
Declaration of Matthew Munson; Jorge Gutierrez's Responses to Patriot General's Request for 
Admission No.3, exhibit 2 to Munson decl. 
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he suffered personal injuries as a result of the accident. 

Javier filed a UIM claim with Patriot under his father's policy. 10 Patriot denied the claim 

because Javier was not an insured under that policy . 11 

The Patriot policy issued to Jorge Gutierrez includes several forms, one of which is titled 

"Underinsured Motorists Coverage Endorsement- Washington." It reads in part as follows: 

We will pay damages for bodily injury or property damage which an insured 
person is legally entitled to recover from the owner or operator of an uninsured 
motor vehicle. The bodily injury or property damage must be caused by a car 
accident and result from the ownership, maintenance or use of an uninsured· 
motor vehicle. 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) "Insured Person" means: 

(A) You. 

(B) Any other person occupying your insured car with your permission. 

(C) Any person for damages that person is entitled to recover because of 
bodily injury to you or another occupant of your car. 12 

Part I of a form titled "Personal Auto Policy" defines the liability coverage as follows: 

We will pay damages for which any insured person is legally liable because of 
bodily injury and/or property damage caused by a car accident arising out of 
the ownership, maintenance or use of a car or utility trailer .... 

9 See Javier Gutierrez's Responses to Patriot General's Request for Admission No.2, exhibit I to 
Munson dec!.; Jorge Gutierrez's Responses to Patriot General's Request for Admission No. 2, 
exhibit 2 to Munson decl. 
10 Declaration of Kyle Mosbrucker, 3. · 
11 May 22, 2012 letter from Kyle Mosbrucker to Jorge Gutierrez, exhibit I to Mosbrucker Decl. 
12 See exhibit 1 to the Declaration of Amy Brunner. 

PLAINTIFF PATRIOT GENERAL INSURANCE 
26 COMPANY'S MOTION FOR SUMMARY 

JUDGMENT- 3 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Docs\255\2479\PLD\MSJ.docx 

3 

1325 FOURTH AVENUE 
SEATTLE, WA 98101 

(206) 386-7755 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) "Insured Person" or "insured persons" means: 

(A) You, 

(B) Any person using your insured car.13 

The Personal Auto Policy form also sets forth definitions that are used throughout the policy: 

(2) "You" and "your" mean the person shown as the named insured on the 
Declarations Page and that person's spouse if residing in the same household. 
You and your also means any relative of that person if they reside in the same 
household, providing they or their spouse do not own a motor vehicle. 

(3) "Relative" means a person living in your household related to you by blood, 
marriage or adoption, including a ward or foster child. Relative includes a minor 
under your guardianship who lives in your household. Any relative who is age 
fourteen (14) or older must be listed on the application or endorsed on the policy 
prior to a car accident or loss. 14 

Patriot filed this declaratory judgment action seeking a declaration it that has no duty to pay UIM 

benefits to Javier because he is not insured under the policy. 

III. Statement of Issues 

1. The Patriot policy provides UIM coverage only to the named insured, Jorge 

Gutierrez, and to his relatives age 14 and over who are listed on the application or policy 

endorsement. Javier Gutierrez was 19 and not identified in the application or in any endorsement. 

Does the policy provide UIM coverage to Javier? 

2. An insurer and insured are free to define the scope of who is insured by a UIM 

policy, so long as the scope of the liability and UIM coverage is the same. The Patriot policy 

defines coverage so that it does not include persons in the position of Javier Gutierrez. Does the 

Patriot policy comply with the UIM statute? 

13ld 
14ld 
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I 3. RCW 48.22.030 requires automobile insurance policies to provide UIM coverage 

2 to "persons insured thereunder," and RCW 48.22.005 defines "insured" to include the named 

3 
insured or a resident of the named insured's household. RCW 48.22.005 was enacted as part of a 

4 
PIP statute, and no case has applied it in a UIM dispute. Does the definition of insured in RCW 

5 
48.22.005 modify RCW 48.22.030 such that UIM policies must cover residents of a named 

6 
insured's household? 

7 
IV. Evidence Relied Upon 

8 

9 
This motion relies on the declarations of Matthew Munson, Tomas Miranda, Kyle 

10 
Mosbrucker, and Amy Brunner, the exhibits attached to those declarations, and the pleadings and 

11 other documents on file. 

12 v. Legal Authority 

13 1. The policy does not cover Javier Gutierrez because he is not an insured person 
under the policy. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Determining whether coverage exists is a two-step process. In the first step, the insured 

must show the loss falls within the scope of the policy's insured losses. To avoid coverage, the 

insurer must then show the loss is excluded by specific policy language. 15 It is the first step that 

is at issue here: the defendants must show that Javier is an insured under the policy. 

Insurance policies are contracts, and rules of contract interpretation apply. 16 Washington 

courts will enforce unambiguous insurance policy language. 17 If policy language is clear, a court 

must enforce it as written and may not create an ambiguity where none exists. 18 

15 McDonald v. State Farm Fire & Cas. Co., 119 Wn. 2d 724, 731, 837 P.2d 1000 (1992). 
16 Hall v. State Farm Mur. Auto. Ins. Co., 133 Wn. App. 394, 399, 135 P.3d 941 (2006). 
17 Jd. 
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12 

13 

14 
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17 

18 
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23 
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Javier Gutierrez is not entitled to UIM coverage because that coverage applies only to an 

"insured person" and he does not come within that definition. The policy defines "insured 

person" as "you." "You" is defined as the named insured and any relative residing in the same 

household who does not own a car. "Relative" in turn is defined as a person related by blood age 

14 or older who is listed on the application or endorsed on the policy before a car accident. Jorge 

does not qualify as "you" because the Declarations Page does not identify him as a named 

insured, and he is over the age of 14 and not listed on the application or any endorsement. Javier 

has no coverage under the UIM provision, and Patriot properly denied his UIM claim. 

2. The UIM statute does not mandate a definition of insured that includes a named 
insured's relatives. 

The UIM statute did not require Patriot to include Javier among the class of persons 

insured by the Patriot policy. Washington courts have long held that the UIM statute "does not 

mandate any particular scope for the definition of who is an insured in a particular automobile 

insurance policy."19 As the Supreme Court has explained, 

l8Id. 

The policy of RCW 48.22.030 requires that insurers make available uninsured 
motorist coverage to a class of 'insureds' that is at least as broad as the class in 
the primary liability sections of the policy. It does not preclude the parties from 
reaching agreement as to the scope of the class in the first instance.20 

19 Smith v. Cont'l Cas. Co., 128 Wn.2d 73, 83,904 P.2d 749 (1995); Farmers Ins. Co. v. Miller, 
87 Wn.2d 70, 75, 549 P.2d 9 (1976). 
2° Federated Am. Ins. Co. v. Raynes, 88 Wn.2d 439,443,563 P.2d 815 (1977) (emphasis added) 
(quoting Touchette v. Nw. Mut. Ins. Co., 80 Wn.2d 327, 337, 494 P.2d 479 (1972)), abrogated in 
other part by statute as stated in Vadheim v. Cont'l Ins. Co., 107 Wn.2d 836, 844, 734 P.2d 17 
(1987). 
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The Court of Appeals reiterated this holding in March of this year: 

Underinsured motorist coverage is limited personal accident insurance chiefly for 
the benefit of the named insured. Limiting the scope of the definition of who else 
is an "insured" does not run afoul of the public policy behind Washington's UIM 
statute.21 

Other Washington cases also support this holding. 22 

Here, the scope of who is insured is consistent in the UIM and liability coverages because 

each applies to "you," which is defined the same way throughout the policy. The Patriot policy 

therefore fully complied with the UIM statute. 

9 3. 

10 

RCW 4.22.005 does not require automobile insurance policies to provide UIM 
coverage to a named insured's family members. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The defendants have argued that the policy's definition of "insured person" is invalid 

because it conflicts with RCW 48.22.005. They contend that RCW 48.22.005 defmes "insured" 

as all residents of the named insured's household, and that this definition is incorporated into the 

UIM statute, RCW 48.22.030. This argument is, however, unsupported by the statutes, the 

legislative history, or the case law. 

A. The definition of "insured" in RCW 48.22.005 does not include the insured's 
relatives. 

RCW 48.22.005 defines "insured" and "named insured" as follows: 

21 Vasquez v. American Fire & Cas. Co., Wn. App. , 298 P.3d 94,98 (2013). 
22 - -

Fin. Indem. Co. v. Keomaneethong, 85 Wn. App. 350,353,931 P.2d 168 (1997) ("[W]hen the 
question revolves around the initial extension of coverage, that is, the definition of who is and is 
not an insured, public policy is not violated so long as insured persons are defined the same in 
the primary liability and UIM sections of the policy."); see also Dairy/and Ins. Co. v. Uhls, 41 
Wn. App. 49, 53, 702 P.2d 1214 (1985) ('"[T]he parties may agree to a narrow definition of 
insured so long as that definition is applied consistently throughout the policy[.]"') (quoting 
Raynes, 88 Wn.2d at 444); Wheeler v. Rocky Mountain Fire and Casualty Co., 124 Wn. App. 
868, 103 P.3d 240 (2004) (stating that insurer may choose not to include certain persons in 
definition of"insured" in UIM policies). 
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3 

Unless the context clearly requires otherwise, the definitions in this section apply 
throughout this chapter. 

4 (5) "Insured" means: 

5 (a) The named insured or a person who is a resident of the named insured's 
household and is either related to the named insured by blood, marriage, or 

6 adoption, or is the named insured's ward, foster child, or stepchild; or 

7 (b) A person who sustains bodily injury caused by accident while: (i) Occupying 
or using the insured automobile with the permission of the named insured; or (ii) a 

8 pedestrian accidentally struck by the insured automobile. 

9 

10 

11 

12 

13 

14 

15 

16 
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23 

24 

25 

(9) ''Named insured" means the individual named in the declarations of the policy 
and includes his or her spouse if a resident of the same household. 

The word "or" throughout the definition of"insured" in subsection (5) indicates that the term has 

more than one meaning. "Insured" may mean "[1] [t]he named insured or [2] a person who is a 

resident of the named insured's household ... or [3] the named insured's ward, foster child, or 

stepchild ... "23 By using the disjunctive "or",24 the statute does not mandate that the insured 

always include residents of the named insured's household; instead, the term may refer only to 

the named insured and certain relatives, as with the Patriot policy. 

The disjunctive nature of the definition of "insured" becomes even more apparent when 

compared to the statutory definition of "named insured." RCW 48.22.005(9) defines "named 

insured" as "the individual named in the declarations of the policy and includes his or her spouse 

23 RCW 48.22.005(5)(a) (emphasis added). 
24 Tesoro Ref & Mktg. Co. v. Dep 't of Revenue, 164 Wn.2d 310, 319, 190 P.3d 28 (2008) 
("[T]he word 'or' does not mean 'and' unless legislative intent clearly indicates to the 
contrary."); Finney v. Farmers Ins. Co., 92 Wn.2d 748, 752, 600 P.2d 1272 (1979) ("The use of 
the word 'or' is disjunctive."). 
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if a resident of the same household."25 By using the conjunctive phrase "and includes," the 

statute clearly indicates that "named insured" also encompasses a named insured's spouse if 

living in the same household. If the legislature had intended to define "insured" in the same 

manner-that is, conjunctively-then it would have used "and"; instead, it used "or." Because 

the legislature used different terms in the same statute, we must assume the legislature intended 

to convey different meanings. 26 

B. RCW 48.22.005's definition of "insured" is not incorporated into the UIM 
statute. 

Even if the definition of "insured" in RCW 48.22.005(5) were not disjunctive, that 

definition would not modify the UIM statute, RCW 48.22.030, because the latter statute does not 

use the term "insured" standing alone. Rather, the critical subsection of RCW 48.22.030, 

subsection (2), uses the terms "person insured thereunder" and "named insured": 

No new policy or renewal of an existing policy insuring against loss resulting 
from liability imposed by law for bodily injury, death, or property damage, 
suffered by any person arising out of the ownership, maintenance, or use of a 
motor vehicle shall be issued with respect to any motor vehicle registered or 
principally garaged in this state unless coverage is provided therein or 
supplemental thereto for the protection of persons insured thereunder who are 
legally entitled to recover damages from owners or operators of underinsured 
motor vehicles, hit-and-run motor vehicles, and phantom vehicles because of 
bodily injury, death, or property damage, resulting therefrom, except while 
operating or occupying a motorcycle or motor-driven cycle, and except while 
operating or occupying a motor vehicle owned or available for the regular· use by 
the named insured or any family member, and which is not insured under the 
liability coverage of the policy. The coverage required to be offered under this 
chapter is not applicable to general liability policies, commonly known as 

25 RCW 48.22.005(9) (emphasis added). 
26 See What com Cnty. v. City of Bellingham, 128 Wn.2d 53 7, 546, 909 P .2d 1303 ( 1996) 
("Statutes must be interpreted and construed so that all the language used is given effect, with no 
portion rendered meaningless or superfluous."). 
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umbrella policies, or other policies which apply only as excess to the insurance 
directly applicable to the vehicle insured.27 

If the legislature had intended "insured" in RCW 48.22.005(5) and "persons insured thereunder" 

in RCW 48.22.030(2) to mean the same thing, it would have used the same term in both 

statutes. 28 

The legislative history of RCW 48.22.005 also makes it clear that that statute applies only 

to personal injury protection (PIP) coverage, and not UIM coverage. To the extent the statutory 

language is ambiguous, that legislative history is relevant.29 The bill passed in 1993 that was 

later codified in part as RCW 48.22.005 was entitled "Motor Vehicle Insurance-Personal Injury 

Protection Benefits. ,.Jo That bill makes many references to PIP, but does not once mention 

"underinsured" or "UIM. "31 Moreover, the House Bill Report describes the bill as one 

"[r]egulating the mandatory offering of personal injury protection insurance."32 The Report also 

makes no mention of UIM. A 2003 amendment to RCW 48.22.005 also pertained exclusively to 

PIP coverage.33 

27 RCW 48.22.030(2) (emphasis added). 
28 See Whatcom Cnty., 128 Wn.2d at 546. 
29 Christensen v. Ellsworth, 162 Wn.2d 365, 373, 173 P.3d 228, 232 (2007) ("If the statutory 
language is susceptible to more than one reasonable interpretation, then a court may resort to 
statutory construction, legislative history, and relevant case law for assistance in discerning 
legislative intent."). 
30 See Laws of 1993, ch. 242, exhibit 3 to Munson Decl. 
31 ld. 
32 House Bill Report for Engrossed Substitute House Bill 1233 (1993), exhibit 4 to Munson Decl. 
33 See Laws of2003, ch. 115, exhibit 5 to Munson Decl.; House Bill Report for House Bill1084 
(2003), exhibit 6 to Munson Decl. (stating in summary that bill "[m]akes technical amendments 
to the insurance code involving the clarification of existing statutory language pertinent to 
personal injury protection coverage"). 
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A review of case law also shows that the definition of"insured" in RCW 48.22.005 is not 

incorporated into the UIM statute. Not one of the scores of cases interpreting the UIM statute34 

relies on RCW 48.22.005 to define "insured" or any similar term in the UIM statute. Instead, as 

discussed above, cases interpreting the UIM statute-including one decided less than four 

months ago-hold that it does not mandate any particular scope for the definition of who is an 

insured in a particular automobile insurance policy.35 Indeed, only four published Washington 

cases even cite RCW 48.22.005, and only one of those cases refers to that statute's definition of 

"insured."36 In sum, not a single legal authority supports the defendants' position regarding 

RCW 48.22.005. 

VI. Conclusion 

12 The policy that Patriot issued to Jorge Gutierrez does not cover relatives of the named 

13 insured who are 14 or over. Jorge's son Javier was 19 when the accident occurred, so he is not 

14 entitled to UIM coverage. Under the UIM statue, Patriot was free to define the scope of UIM 

15 coverage so as not to include relatives such as Javier. Finally, RCW 48.22.005 does not require 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

34 The statute's annotations have 82 sections. 
35 Smith v. Cont 'I Cas. Co., 128 Wn.2d 73, 83, 904 P .2d 749 (1995) (quoting Farmers Ins. Co. v. 
Miller, 87 Wn.2d 70, 75, 549 P.2d 9 (1976)); Vasquez v. American Fire & Cas. Co.,_ Wn. 
App. _, 298 P.3d 94, 98 (2013). 
36 Am. States Ins. Co. v. Bolin, 122 Wn. App. 717, 721 n.6, 94 P.3d 1010 (2004) (citing RCW 
48.22.005(l)(b) for definition of "automobile"); Boag v. Farmers Ins. Co., 117 Wn. App. 116, 
122 n.4, 69 P.3d 370 (2003) (referring, in PIP case, to definition of "income continuation 
benefits" in RCW 48.22.005(3)); Daley v. Allstate Ins. Co., 86 Wn. App. 346, 355, 936 P.2d 
1185 (1997) (citing definition of "bodily injury" in RCW 48.22.005(2)), rev 'd, 135 Wn.2d 777, 
958 P.2d 990 (1998); Cherry v. Truck Ins. Exch., 77 Wn. App. 557, 563 n.3, 892 P.2d 768 (1995) 
(citing, in dicta, definition of insured and named insured). 

PLAINTIFF PATRIOT GENERAL INSURANCE 
26 COMPANY'S MOTION FOR SUMMARY 

JUDGMENT- II 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVICE CORPORATION 

IJOO.PUGET SOUND PLAZA 

G:\Docs\255\2479\PLD\MSJ.docx 

11 

1325 FOURTH AVENUE 
SEATTLE. WA 98101 

(206) )86-7755 



I UIM coverage for a named insured's relatives. The Court should therefore enter an order that 

2 states that Patriot is not required to pay benefits to Javier. 

3 

4 DATED this /ji/J day of June, 2013. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

V. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

I. Amy Brunner, declare as follows: 

No. 12-2-00908-3 

DECLARATION OF AMY BRUNNER 
IN SUPPORT OF PLAINTIFF 
PATRIOT GENERAL INSURANCE 
COMPANY'S MOTION FOR 
SUMMARY JUDGMENT 

1. I am more than 18 years of age, and I have personal knowledge of the matters set 

fmth herein. I am employed by Sentry Insurance a Mutual Company ("Sentry") as the Director 

of Compliance/Development. Patriot General Insurance Company is a whoiiy owned subsidiary 

of Middlesex Insurance Company, which is a wholly owned subsidiary of Sentry. 

2. Attached as exhibit 1 is a true and con·cct copy of the automobile insurance policy 

that Patriot General Insurance Company issued to Jorge Gutie1Tez. 

DECLARATION OF AMY BRUNNER IN SUPPORT 
OF PLAINTIFF PATRIOT GENERAL INSURANCE 
COMPANY'S MOTION FOR SUMMARY 
JUDGMENT- I 
C:\Users\070199\Desktop\Dedaration of Amy Brunner -asb edits.docx 
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1 I declare under penalty of perjury under the law of the State of Washington that th~ 

2 foregoing is tme and correct. 

3 Executed at Freeport, Illinois 011 this l st day of Feb mary, 20 l3. 

4 

5 AmyB. nner 
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25 DECLARATfON OF AMY BRUNNER IN SUPPORT 
OF PLAINTIFF PATRIOT GENERAL INSURANCE 

26 COMPANY'S MOTION FOI~ SUMMARY 
JUDGMENT- 2 
C;\Users\070199\Dt~sktop\Oedaralion of Amy Brunner -asb l!dlts.docx 
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j~~~-;;-g;-·· ··ma§ .. '"'"imm"""""JLim"H-..,Daductibj~;;'"- ... " 

This policy provides only thoso covorages where a chargo Is shown In the premium columns below. 

BODILY INJURY LIABILITY S25, 000 ~~II PERSON 
550,000 II ACCIDENT- 5L12 66.00 60.12 53.52 

utlDERINSUREO MOTORIST S25 000 EACU PERSotl 
BODIL V INJURY sso!ooo EACH ACCIDENT• 36.06 42.90 36.06 43.86 

UNDERINSUREO MOTORIST $10,000 EACii ACOIOErtr• 
PROPERTV DAMAGE 4.08 4.6G 4.08 4.98 

PERSONAL INJURY PROTECTIOI~ REJECTED 
PROPERTY DAMAGE LIABILITY $25,000 EACII ACCIDENT" 49.06 55.96 48.00 55.20 

• Limit of Liabi&ty each accident or occunence as indicated by the Insuring Agreement 

VCHIClj: PREMIUM TOTALS 

IIIII - TOTAL TERM AMOUNT • ~..1" __ _...$_61_5_.s_o_...~ 

GUTIERREZ, JORGE 
002 CARMONA, MARIA 0 

NONE 

08/07/1956 

03/15/1960 

M 

F 

M 

M 

N 

N 

v 
v 

00/00/0000 

00/00/0000 

....... 

lleOt:tCY.iEORMS~~£'¥it+·+f&* ••iiifir-ft;·;j <Z· ··£'tr· ··--· · 5Si¥wsmu.fi4,,g -.-·-.~- -- Hi+Mi1 

The following poliey forms and endorsements apply to tho coverages as listed in the COVERAGE section: 
OREl-WA(ll/08) L1102WA(05/10} PAP1(03/08) PPA-WA(OB/10) UAM-WA(OS/10) YlA1101A(03110) 

··u. .:..!.~4 .... F-!l!:l 

ANY RENEWAL OF THIS POLICY SHALL BE SUBJECT TO THE RENEWAL PROVISION UNDER THE GENERAL 
POLICY PROVISIONS. 

This policy is effective on the date shown on tile face of these declarations. 111ese declarations form a part of the policy 
and replace all previously issued declarations for t11is policy. If these declarations are accompanied by a new policy, 
this policy replaces any which may have been issued previously with the same policy number • 

... 17 



35186 

Patriot General Insurance Company DAIRYLAND 
AUTO 

Important. This insurance policy is a legal contract between you and us. 

Read Your Policy Carefully. This index of policy provisions provides a brief outline of some of the important 
features of your policy, but it is not the insurance contract. Only the actual policy provisions will control. The policy 
sets forth in detail the rights and obligations of both you and us. 

PERSONAL AUTO POLICY 

Agreement 

What To Do In Case Of A Car Accident or Loss 
Notice of Car Accident or Loss 
Other Duties 

Definitions Used Throughout This Policy 

Part I - Liability Coverage 
Additional Definitions Used in This Part Only 
Additional Payments 
Exclusions 
Conformity with Financial Responsibility Laws 
Out of State Insurance 
Limits of Liability 
Separate Application of This Coverage 
Other Insurance 

Part II- Medical Payments Coverage 
Additional Definitions Used In This Part Only 
Exclusions · 
Limits of Liability 
Other Insurance 

Part Ill -Uninsured Motorists Coverage 
Additional Definitions Used in This Part Only 
Exclusions 
Limits of Liability 
Other Insurance 
Arbitration 

Part IV - Car Damage Coverage 
Additional Definitions Used in This Part Only 
Your Deductible 
Settlement of Loss 
Appraisal 
Transportation Expenses 
Exdusions 
Limits of Liability 
No Benefit to Bailee 
Other Insurance 

Part V- General Provisions 
Territory 
Changes 
Two or More Cars Insured 
Lawsuit Against Us 
Our Recovery Rights 
Assignment 
Bankruptcy 
Out of State Insurance 
Renewal of This Policy 
Cancellation or Nonrenewal of This Policy 
Misrepresentations 

Notice of Our Information Practices 

AGREEMENT 

In return for your premium payment and subject to the terms and conditions of this policy, we will insure you for the 
coverages up to the limits of liability for which a premium is shown on the Declarations Page of this policy. This 
insurance applies only to car accidents and losses which happen while this policy is in force. This policy is issued 
by us in reliance upon the statements which you made in your application for insurance. If you have made any 
false statement in your application, this policy may not provide any coverage. 

WHAT TO DO IN CASE OF A CAR ACCIDENT OR LOSS 

Notice of Car Accident or Loss 

In the event of a car accident or loss, notice must be 
given to us promptly. The notice must give the time, 
place and circumstances of the car accident or loss, 
including your name and address and that of any 
involved persons and witnesses. The information which 
you give to us must be truthful and accurate. 
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Other Duties 

Any person claiming any coverage under this policy 
must also: 

(1) Cooperate with us and assist us in any matter 
concerning a claim or lawsuit. 

(2) Immediately send us any legal papers or other 
papers received relating to claim or lawsuit. 
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(3) Submit to physical examinations at our expense by 
doctors we select as often as we may reasonably 
require. 

(4) Authorize us to obtain medical, wage and other 
records. 

(5) Individually submit to examinations under oath or 
provide such sworn statements as often as we may 
reasonably require. 

(6) Avoid making any voluntary payments except at 
your own expense, or making any obligation or 
incurring any expense other than for first aid for 
others necessary at the time of the car accident. 

(7) Promptly complete and return any forms we send 
to you. 

(8) Permit us to retrieve information from the event 
data recorder of the vehicle involved in the car 
accident. 

Any person claiming Uninsured Motorists Coverage 
must notify the police within twenty-four (24) hours of 
the accident if a hit-and-run driver is involved. 

A written statement telling us the facts of the car 
accident and the extent of any injuries or damages 
must be filed within thirty (30) days after the car 
accident has been reported. 

If any claim is presented due to a hit-and-run accident 
involving your insured car, you must make the car 
available for our inspection before its repair or disposal. 

Any person claiming Car Damage Coverage must also: 

(1) Provide us with sworn proof of loss within ninety 
(90) days from the date of loss unless more time is 
allowed by us in writing if we require it. 

(2) Take reasonable steps after loss to protect your 
insured car and its equipment from further loss. 
We will pay reasonable expenses incurred in 
providing that protection. If you fail to take 
reasonable steps to protect your insured car, any 
additional loss because of your failure will not be 
covered. 

(3) Immediately report any theft or vandalism of your 
insured car or its equipment to the police. 

(4) Allow us to inspect and appraise the damage to 
your insured car before its repair or disposal. If 
you do not comply with this duty, we may have the 
right to refuse to provide such coverage, or your 
loss payment may be substantially reduced. 

If any person claiming any coverage under this policy 
fails to perform any of the duties required by this policy, 
we may refuse to provide any protection or coverage. 

DEFINITIONS USED THROUGHOUT THIS POLICY 

(1) "We", "us" and "our" mean the Company shown 
on the Declarations Page providing this insurance. 

(2) "You" and "your" mean the person shown as the 
named insured on the Declarations Page and that 
person's spouse if residing in the same household. 
You and your also means any relative of that 
person if they reside in the same household, 
providing they or their spouse do not own a motor 
vehicle. 

(3) "Relative" means a person living in your 
household related to you by blood, marriage or 
adoption, including a ward or foster child. Relative 
includes a minor under your guardianship who lives 
in your household. Any relative who is age 
fourteen (14) or older must be listed on the 
application or endorsed on the policy prior to a car 
accident or loss. 

(4) "Regular operator'' means any person age 
fourteen (14) or older and a resident of your 
household or any person who drives your insured 
car while it is furnished or available for their regular 
use. 

(5) "Bodily injury" means bodily harm, or sickness, 
disease or death. 

(6) "Property damage" means damage to or 
destruction of tangible property, including loss of its 
use. 

(7) "Car'' means: 
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(A) A four-wheeled land motor vehicle 
weighing five thousand (5,000) pounds 
or less of the private passenger sedan, 
station wagon, mini van or jeep type, 
licensed for use on public roads; or 

(B) A four-wheeled land motor vehicle with 
a rated load capacity of two thousand 
(2,000) pounds or less of the pickup, 
sport utility, van, or panel truck type, 
licensed for use on public roads, 
provided it is not used for any 
commercial purposes. 

(8) "Utility trailer" means a vehicle designed to be 
towed by a car. It includes a farm implement or a 
farm wagon while towed on public roads by a car. It 
does not include a utility trailer while used as a 
home office, store, display, or passenger trailer. 

(9) "Your insured car" means: 

(A) Any car you own that is described on the 
Declarations Page and any car you replace it 
with. A replacement car will have the same 
coverage as the car it replaced. If you want 
coverage to apply to a replacement car, you 
must notify us within fourteen (14) days of its 
acquisition. You must pay any additional 
premium charges for coverage for the 
replacement car. 

(B) Any additional car of which you acquire 
ownership during the policy period, provided 
we insure all other cars you own on the date 
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you acquire the additional car. For coverage 
to apply under Part I - Liability coverage, you 
must, however, notify us within fourteen (14) 
days of its acquisition. Car Damage Coverage 
will apply to the additional car only if you ask 
us to provide such coverage and we agree to 
do so. You must pay any additional premium 
charges for coverage for the additional car. 

(C) Except for collision or comprehensive 
coverage under Part IV - Car Damage 
Coverage of this policy, any car not owned by 
you while being used temporarily with the 
permission of the owner as a temporary 
substitute for any other vehicle described in 
the Declarations Page because of its 
withdrawal from normal use due to breakdown, 
repair, servicing, loss or destruction. 

(D) Any utility trailer you own, or any utility 
trailer not owned by you while being used 
with permission of the owner, except for 
collision or comprehensive under Part IV - Car 
Damage Coverage of this policy. 

For the purpose of this policy, a car shall be deemed to 
be owned by a person if leased under a written 
agreement to that person for a continuous period of at 
least six (6) months. 

(10) "Motor vehicle" means a land motor vehicle or a 
utility trailer, but does not mean a vehicle: 

(A) Operated on rails or crawler-treads. 

(B) Which is a farm type tractor or equipment 
designed for use principally off public roads 
when not used on public roads. 

(C) Which is an all-terrain or other recreational 
vehicle type, not licensed for use on public 
roads and is designed for use principally off 
public roads, when not used on public roads. 

(D) Being used as a residence or premises. 

(11) "Auto Business" means the business or 
occupation of selling, repairing, servicing, storing, 
parking, transporting, delivering, testing, road 
testing or repossessing cars. 

(12) "Occupying" means in, on, getting in or on, or 
getting off or out of. 

(13) "Car Accident" means an unexpected and 
unintended event that causes bodily injury or 
property damage and arises out of the ownership, 
maintenance, or use of a car or motor vehicle. 

(14) "Loss" means direct, sudden and accidental theft 
of or damage to your insured car, including its 
covered equipment. 

(15) "State" means the District of Columbia, and any 
state, territory or possession of the United $tates. 

(16) "Misrepresent" or "Misrepresentations" mean 
representation of information to us during the 
application for coverage and during the policy 
period that is known by you to be false or 
misleading and affects either the eligibility for 
coverage and/or the premium that is charged. This 
also includes concealment of such information 
relevant to the application and the maintenance of 
coverage once the policy is in force. 

PART I - LIABILITY COVERAGE 

This coverage applies only if a premium is shown for 
this coverage on the Declarations Page. 

We will pay damages for which any insured person is 
legally liable because of bodily injury and/or property 
damage caused by a car accident arising out of the 
ownership, maintenance or use of a car or utility 
trailer. We will settle any claim or defend any lawsuit 
which is payable under the policy, as we deem 
appropriate. 

We have no duty to defend any suit or settle any claim 
for bodily injury or property damage not covered 
under this policy. 

Our duty to settle or defend ends when our limit of 
liability for this coverage has been paid. 

Additional Definitions Used in This Part Only 

As used in this Part, 

(1) "insured person" or "insured persons" means: 

(A) You, 

(B) Any person using your insured car. 
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(C) Any person or organization with respect only to 
legal liability for acts or omissions of: 

(1) Any person covered under this Part while 
using your insured car; or 

(2) You under this Part while using any car or 
utility trailer other than your Insured car if 
the car or utility trailer is not owned or 
hired by that person or organization. 

No person shall be considered an insured person if the 
person uses a car or utility trailer without the 
permission of the owner or outside the scope of that 
permission. 

The following persons are not insured persons for this 
coverage: 

(1) The United States Government or any other 
government or civil authority, or any other 
level of the government; and 

(2) Any person operating a motor vehicle as an 
employee of the United States Government 
when the provisions of the Federal Tort 
Claims Act apply. 

(2) "Contamination" means any unclean, unsafe, 
damaging, injurious, or unhealthy condition arising from 

Page 3of 12 



the presence of pollutants, whether pennanent or 
transient. 

(3) "Pollutants" means smoke, vapors, soot, fumes, 
acids, sounds alkalis, chemicals liquids, solids, gases, 
thermal substances, or any other irritants and impurities. 

Additional Payments 

We will pay, in addition to our limit of liability: 

(1) All costs we incur in the settlement of any claim or 
defense of any lawsuit. 

(2) Interest on damages awarded in any lawsuit we 
defend accruing after entry of judgment and before 
we have paid, offered to pay, or deposited in court 
that portion of the judgment which is not more than 
our limit of liability. 

(3) Premiums on appeal bonds and attachment bonds 
required in any lawsuit we defend. We will not pay 
the premium for an attachment bond that is more 
than our limit of liability. We have no duty to apply 
for or furnish bonds. 

(4) Up to $200 a day that you actually lose when you 
miss work, but not other income, when we ask 
you to attend trials or hearings. 

(5) Necessary expenses incurred for first aid for 
others at the time of the car accident because of 
bodily injury covered by this Part. 

(6) Any other reasonable expenses incurred at our 
specific request. 

Exclusions 

This coverage and our duty to defend does not apply to: 

(1) Bodily injury or property damage resulting from 
the ownership, maintenance or use of any vehicle 
when used to carry persons or property for 
compensation or a fee, including, but not limited to, 
delivery of newspapers, magazines, food, or any 
other products. This exclusion does not apply to 
shared-expense car pools. 

(2) Bodily injury or property damage caused 
intentionally by or at the direction of an insured 
person. 

{3) Bodily injury or property damage with respect to 
which any person is an insured under nuclear 
energy liability insurance or that results from 
nuclear reactions, radiation or fallout. This 
exclusion applies even if the limits of that 
insurance are exhausted. 

(4) Bodily injury to an employee or a fellow employee 
of an insured person arising during the course of 
employment. This exclusion does not apply to 
bodily injury to a domestic employee unless 
workers' compensation benefits are required or 
available for that domestic .employee. 

(5) Bodily injury or property damage resulting from 
the ownership maintenance or use of any vehicle, 
including your insured car, in the course of any 
business other than an auto business, farming or 
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ranching, unless the business use is infrequent or 
is disclosed to and accepted by us. 

(6) Bodily injury or property damage resulting from 
auto business operations. This exclusion does not 
apply to you, or anyone associated as agent for, or 
employed by you, with respect to the operation of 
your insured car. 

(7) Damage to property owned by, rented to, or being 
transported by, used by, or in the charge of an 
insured person, except damage to a private 
residence or garage you rent. A motor vehicle 
operated by an insured person shall be 
considered to be property in the charge of an 
insured person. 

(8) Bodily injury or property damage assumed by an 
insured person under any contract or agreement. 

(9) Bodily injury or property damage arising out of 
the ownership, maintenance or use of your 
insured car while it is being leased or rented to 
others. 

( 1 0) Bodily injury or property damage resulting from 
the ownership, maintenance or use of any vehicle 
other than your insured car, which is owned by, 
or furnished or available for regular use by you. 

(11) Bodilyinjurytoyou. 

(12) Bodily injury or property damage caused while 
your insured car is used in or preparing for any 
racing, speeding, stunt, perfonnance or demolition 
activity, regardless of whether such activity is 
prearranged or organized. 

(13) Bodily injury resulting from, ans1ng out of or 
related to pollutants andlor contamination. 
whether by vehicle or an insured person. 

(14) Bodily injury or property damage arising out of 
the loading or unloading of any car. This exclusion 
does not apply to you or a lessee or bailee of any 
car or employee of any such person. 

(15) Bodily injury or property damage resulting from 
the use of a vehicle for snow removal. 

(16) Punitive or exemplary damages. 

Conformity with Financial Responsibility Laws 

If we certify this policy as proof of compliance under any 
financial responsibility law, it will comply with that law to 
the extent of the coverage required by the law. You 
must reimburse us if we have to make a payment that 
we would not have had to make if this policy were not 
certified. 

Out of State Insurance 

If an insured person becomes subject to the financial 
responsibility law or the compulsory insurance law or 
similar laws of another state because of the ownership, 
maintenance or use of your insured car in that state, 
we will interpret this policy to provide any broader 
coverage required by those laws. Any broader 
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coverage so afforded shall be reduced to the extent that 
other automobile liability coverage applies. No person 
may, in any event, collect more than once for the same 
elements of Joss. 

Limits of Liability 

Subject to all the provisions below, the limits of liability 
shown in the Declarations Page are the maximum 
amounts we will pay in damages for any one car 
accident. 

(1) The bodily injury liability limit for "each person" is 
the maximum limit for all claims by all persons for 
damages from bodily injury to one person. 

(2) Subject to the bodily injury liability limit for "each 
person", the bodily Injury liability limit for "each 
accident" is the total limit for all claims for damages 
from bodily injury to two or more persons in any 
one car accident. 

(3) The property damage liability limit for "each 
accident" is the limit for all claims for damages, 
direct or indirect, by all persons for damage to 
property in any one car accident. 

We will pay no more than these maximums regardless 
of: 

(1) The number of vehicles described or premiums 
shown on the Declarations Page. 

(2) The number of insured persons. 

(3) The number of claims made or lawsuits filed. 

(4) The number of claimants making claims. 

(5) The number of policies issued by us. 

(6) The number of vehicles involved in the car 
accident. 

Any amount payable to an insured person under this 
part will be reduced by any amount paid or payable for 
the same expense under Part II - Medical Payments or 
Part Ill- Uninsured Motorist Coverage. 

No one will be entitled to duplicate payments under this 
policy for the same elements of damages. 

If this policy provides coverage that exceeds the limits 
required by the applicable Financial Responsibility laws, 
then such excess coverage shall not apply to the 
operation, maintenance or use of your insured car by 
any person other than you, but this limitation shall not 
apply to liability incurred by you. 

Separate Application of This Coverage 

This coverage applies separately to each insured 
person against whom a claim is made or lawsuit is 
brought, except with respect to the limits of liability. 

Other Insurance 

If there is other applicable coverage on a loss covered 
by this Part, we will pay only our share of the damages. 
Our share is the proportion that the limits of liability bear 
to the total of all applicable limits. For coverage 
afforded under this Part for a car or utility trailer you 
do not own, this coverage is excess over any other 
applicable insurance. 

PART II- MEDICAL PAYMENTS COVERAGE 

This coverage applies only if a premium is shown for the 
coverage on the Declarations Page. 

This coverage does not apply at all if there is any 
Personal Injury Protection Coverage in effect at the time 
of the car accident. 

We will pay the usual and customary charge for 
reasonable and necessary expenses incurred within one 
year from the date of car accident for medical and 
funeral services because of bodily injury sustained by 
an insured person and caused by a car accident. 

Reasonable medical expenses do not include expenses: 

(1) For treatment, services, products or procedures 
that are experimental in nature, for research, or not 
primarily designed to serve a medical purpose; or 
are not commonly recognized throughout the 
medical profession and within the United States as 
appropriate treatment of bodily injury; 

(2) Incurred for the use of thermography or other 
re.lated procedures of similar nature; 

(3) Incurred for the use of acupuncture or other related. 
procedures of a similar nature; or 

(4) Incurred for the purchase or rental of equipment 
not primarily designed to serve a medical purpose. 
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Additional Definitions Used In This Part Only 

As used in .this part 

(1) "Insured person" or "insured persons" means: 

(A) You while occupying your insured car. 

(B) You as a pedestrian when struck by a motor 
vehicle or utility trailer. 

(C) Any other person while occupying your 
insured car while the car is being used by you 
or another person with your permission. 

(2) "Usual and customary charge" means an 
amount which we determine as a customary 
charge for services in the geographical area in 
which the service is rendered. We may determine 
this charge through the use of independent sources 
of our choice. 

Exclusions 

This coverage does not apply to bodily injury to any 
person: 

(1) Sustained while occupying your insured car 
when used to carry persons or property for 
compensation or a fee, including, but not limited to, 
delivery of newspapers, magazines, food, or any 
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other product This exclusion does not apply to 
shared-expense car pools. 

(2) Sustained while occupying any vehicle being used 
as a residence or premises. 

(3) Sustained while occupying a motor vehicle with 
less than four wheels. 

(4) Sustained while occupying or when struck by any 
vehicle, other than your insured car, which is 
owned by or furnished or available for regular use 
by you. 

(5) Sustained while your insured car is being leased 
or rented to others. 

(6) Sustained while occupying any vehicle while the 
vehicle is being used in the business or occupation 
of an insured person. This exclusion does not 
apply while occupying your insured car if 
business use is disclosed to and accepted by us. 

(7) Occurring during the course of employment if 
benefits are payable or required to be provided 
under a workers' compensation law, disability 
benefits or other similar laws. 

(8) Caused by war (declared or undeclared), civil war, 
insurrection, rebellion, revolution, riot, nuclear 
reaction, radiation or radioactive contamination, or 
by any consequence of these. 

(9) Sustained while occupying any vehicle being used 
in or to prepare for any racing, speed, stunt, 
performance or demolition activity, regardless of 
whether such activity is prearranged or organized. 

(10) Intentionally caused by an insured person or at 
the direction of an insured person. 

(11) Sustained while your insured car is being used in 
the commission of a felony or for any other 
purpose which is legally recognized to be criminal. 

(12) Sustained while your insured car is being 
operated by a regular operator who was not 

reported to us on the original application for 
insurance or otherwise disclosed to us and listed 
on the declarations page before the car accident. 

Limits of Liability 

We will pay no more than the limits of liability shown for 
this coverage on the Declarations Page for each person 
injured in any one car accident regardless of: 

(1) The number of vehicles described or premiums 
shown on the Declarations Page. 

(2) The number of insured persons. 

(3) The number of claims made or lawsuits filed. 

(4) The number of claimants making a claim. 

(5) The number of policies issued by us. 

(6) The number of vehicles involved in the car 
accident. 

Any amount payable to an insured person under this 
part will be reduced by any amount paid or payable for 
the same expense under Part I - Liability or Part Ill -
Uninsured Motorists Coverages. 

No one will be entitled to duplicate payments under this 
policy for the same elements of damages. 

Other Insurance 

This Medical Payments Coverage is excess over any 
other applicable insurance. 

Our Rights To Recover Payment 

If we make payment under this Part, we shall be 
entitled, to the extent of such payment, to the proceeds 
of any settlement or judgment recovered from, or on 
behalf of, any responsible party. 

In the event you recover payment from the responsible 
party, to the extent you recover payment from the 
responsible party, to the extent of such recover, any 
rights to payment under this Part no longer exist. 

PART Ill- UNINSURED MOTORISTS COVERAGE 

This coverage applies only if there is a premium shown 
for the coverage on the Declarations Page. 

We will pay damages for bodily injury which an 
insured person is legally entitled to recover from the 
owner or operator of an uninsured motor vehicle. The 
bodily injury must be caused by a car accident and 
result from the ownership, maintenance or use of an 
uninsured motor vehicle. 

Any judgment for damages arising out of a suit brought 
without our consent is not binding on us. 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) "Insured Person" means: 

(A) You. 
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(B) Any other person occupying your insured 
car with your permission. 

(C) Any person for damages that person is entitled 
to recover because of bodily injury to you or 
another occupant of your car. 

No person shall be considered an insured person if 
that person uses a motor vehicle without permission of 
the owner. 
(2) "Uninsured motor vehicle" means a motor 

vehicle which is: 
(A) Not insured by a bodily injury liability bond or 

policy at the time of the accident. 
(B) Insured by a liability bond or policy at the time 

of the accident, but which provides bodily 
injury liability limits less than the minimum 
bodily injury limits required by the financial 
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responsibility law of the state in which your 
insured car is principally garaged. 

(C) A hit-and-run vehicle whose operator or owner 
is unknown and which strikes: 

(i) You. 
(ii) A vehicle which you are occupying. 
(iii) Your insured car. 

There must be actual physical contact with the hit­
and-run vehicle. 
(D) Insured by a bodily injury liability bond or 

policy at the time of the accident but the insurer 
denies coverage or is or becomes insolvent. 

"Uninsured motor vehicle" does not mean a vehicle: 

(A) Owned by or furnished or available for the 
regular use of you. 

(B) Owned or operated by a self-insurer within the 
meaning of any motor vehicle financial 
responsibility law, motor carrier law or any 
similar law except if that self-insurer is or 
becomes insolvent. 

(C) Owned by a governmental unit or agency. 

(D) Designed mainly for use off public roads, while 
not on public roads. 

(E) Operated on rails or crawler treads. 

(F) While used as a residence or premises. 

Exclusions 

This coverage does not apply to bodily injury sustained 
by an insured person: 

(1) While occupying or when struck by a motor 
vehicle owned by you for which insurance is not 
afforded under this Part. 

(2) While occupying a motor vehicle with less than 
four wheels. 

(3) If that person or the legal representative of that 
person agrees to any settlement without our written 
consent. 

(4) While occupying your insured car when used to 
carry persons or property for compensation or a fee, 
including, but not limited to, delivery of newspapers, 
magazines, food, or any other products. This 
exclusion does not apply to shared-expense car 
pools. 

(5) While occupying any vehicle while the vehicle is 
being used in the business or occupation of an 
insured person. This exclusion does not apply 
while occupying your insured car if business use 
is infrequent or is disclosed to and accepted by us. 

(6) While any vehicle is being used in or to prepare for 
any racing, speed, stunt, performance, or demolition 
activity, regardless of whether such activity is 
prearranged or organized. 

(7) While your insured car is being operated by a 
regular operator who was not reported to us on the 
original application for insurance or otherwise 
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disclosed to us and listed on the declarations page 
before the car accident. 

This coverage shall not apply to punitive or exemplary 
damages. 

Limits of liability 

Subject to all the provisions below, the limits of 
uninsured motorists insurance shown on the 
Declarations Page are the maximum amounts we will 
pay in damages for any one car accident: 

(1) The bodily injury limit for "each person" is the 
maximum limit for all claims by all persons for 
damages from bodily injury to any one person. 

(2) Subject to the bodily injury limit for "each person", 
the bodily injury liability limit for "each accident" is 
the total limit for all claims for damages from bodily 
injury to two or more persons in any one car 
accident. 

We will pay no more than these maximums regardless 
of: 

(1) The number of vehicles described or premiums 
shown on the Declarations Page. 

(2) The number of insured persons. 

(3) The number of claims made or lawsuits filed. 

(4) The number of claimants making a claim. 

(5) The number of policies issued by us. 

(6) The number of vehicles involved in the car 
accident. 

Any amounts payable to an insured person will be 
reduced by: 

(1) Any payments made by or on behalf of the owner 
or operator of the uninsured motor vehicle, or 
any other person or organization which may be 
legally liable. 

(2) Any amount paid or payable for the same expense 
under Part I - Uability Coverage or Part II - Medical 
Payments. 

(3) Any payments made or payable because of bodily 
injury under any workers' compensation law or 
disability benefits law or similar law. 

No one will be entitled to duplicate payments under this 
policy for the same elements of damages. 

Other Insurance 

If there is other applicable coverage on a loss covered 
by this Part, we will pay only our share of the damages. 
Our share is the proportion that our limits of liability 
bear to the total of all applicable limits. When an 
insured person is occupying a car or utility trailer 
you do not own, this coverage is excess over any other 
applicable insurance. This coverage shall apply only in 
the amount by which the limits of liability for this 
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coverage exceed the applicable limits for such other 
insurance. 

Arbitration 

If we and an insured person claiming coverage under 
this Part do not agree: 

(1) On the legal liability of the operator or owner of an 
uninsured motor vehicle; or 

(2) As to the amount of damages; 

then the matter may be arbitrated upon written 
agreement between both parties. In this event, each 
party will select an arbitrator unless the parties agree in 
writing on the use of a single arbitrator. If two arbitrators 
are used, they will select a third. If the two arbitrators 
cannot agree on the third within thirty (30) days, then on 
joint application by the insured and us, the third 
arbitrator will be appointed by a judge or court having 
jurisdiction. 

Disputes concerning coverage under this Part may not 
be arbitrated. 

Each party will: 

(1) Pay the expenses they incur; and 

(2) Bear the expenses of the single arbitrator, equally. 

(3) Bear the expenses of the third arbitrator, equally, if 
two arbitrators are used and a third is selected. 

Unless both parties agree otherwise, arbitration will take 
place in the county in which the insured person resided 
at the time the policy was purchased. Local rules of 
procedure and evidence will apply. A decision agreed to 
by two of the arbitrators, or the single arbitrator, shall be 
binding as to: 

(1) The legal liability of the operator or owner of an 
uninsured vehicle; and/or 

(2) The amount of damages. The arbitrators shall have 
no authority to award an amount in excess of the 
limits of liability or which includes punitive or 
exemplary damages. 

The decision of the arbitrators is binding only for the 
amount of the award that does not exceed our limits of 
liability or does not include punitive or exemplary 
damages. 

If an award does exceed our limits of liability, or 
includes punitive or exemplary damages, either party 
may demand the right to trial. Such demand must be 
made within sixty (60) days of the arbitrator's decision, 
or such lesser time as provided by the rules of civil 
procedure for the jurisdiction where the arbitration 
occurs. 

We will not pay the punitive or exemplary damages 
which the insured person may be legally entitled to 
collect. No valid arbitration award shall include amounts 
for punitive or exemplary damages. 

PART IV- CAR DAMAGE COVERAGE 

We will pay for loss to your insured car which is: 

{1) Caused by collision, but only if a premium is 
shown for the coverage on the Declarations Page. 

(2) Caused by comprehensive, but only if a premium 
is shown for the coverage on the Declarations 
Page. 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) "Collision" means actual physical contact between 
your insured car and another object or upset of 
your insured car. 

(2) "Comprehensive" means Joss 
car not caused by collision. 
considered loss caused by 
including, but not limited to: 

(A) Missiles or falling objects; 
(B) Fire; 
(C) Theft or larceny; 
(D) Explosion or earthquake; 
(E) Windstorm; 

(F) Hail, water or flood; 

to your insured 
The following is 
comprehensive, 

(G) Malicious mischief or vandalism; 
(H) Riot or civil commotion; 
(I) Contact with bird or animal; or 
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(J) Breakage of glass 

If breakage of glass results from a collision, you 
may elect to have it treated as a Joss caused by 
collision. 

(3) "Covered Equipment" means: 

(A) Any permanently installed equipment, parts, or 
accessories which were purchased as standard 
or optional equipment from the manufacturer of 
the vehicle. 

(B) Any permanently installed device designed for 
the recording or reproduction of sound, provided 
the device is installed in the opening of the dash 
or console normally used by the manufacturer 
for the installation of a radio. The maximum we 
will pay for loss to the device and its 
accessories is $500. 

(4) "Rental Vehicle" means a car you rent or hire, 
only from an entity licensed to conduct such 
business under applicable state law, while such car 
is in your custody or is being operated by you or a 
relative. 

(5) "Your insured car" also includes a rental vehicle 
while it is being used as a temporary substitute for a 
car described on the Declarations Page because of 
its withdrawal from normal use due to breakdown, 
repair, servicing, loss or destruction. 
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A rental vehicle, under this part, shall be provided the 
same coverage as the vehicle it temporarily replaces. 

Your Deductible 

The deductible amount shown on the Declarations Page 
will be subtracted from payment of any loss covered 
under this Part. 

No deductible will apply to a loss to window glass when 
the glass is repaired instead of replaced. 

We will waive the collision deductible if your insured 
car and another motor vehicle insured by us collide. 
This provision applies only if the other motor vehicle is 
not owned by you. 

Settlement of Loss 

We may pay the loss in money or repair or replace 
damaged or stolen property. We may, at any time 
before the loss is paid or the property is replaced, 
return, at our expense, any stolen property either to you 
or to the address shown on the Declarations Page, with 
payment for the resulting damage. If we repair or 
replace the damaged or stolen property, we reserve the 
right to use parts of like kind and quality. We may keep 
all or part of the property salvage upon payment to you 
of its agreed or appraised value. You may not abandon 
the damaged property to us. 

Appraisal 

You or we may demand appraisal of the loss. Each will 
appoint and pay a competent and impartial qualified 
appraiser. Other appraisal expenses will be shared 
equally. The appraisers, or a judge or a court having 
jurisdiction, will select an umpire to decide any 
differences. Each appraiser will state separately the 
actual cash value and the amount of loss. An award in 
writing by the two appraisers, or either of the appraisers 
and the umpire, will determine the amount payable. 

We do not waive any of our rights under this policy by 
agreeing to an appraisal. 

Transportation Expenses 

We will pay you for reasonable actual incurred 
alternative transportation expenses if your insured car 
covered by this Part is stolen. Transportation expenses 
covered shall not exceed $20 per day. The payment 
period begins forty-eight (48) hours after you have told 
us of the theft and have notified the police. The period 
ends: 

(1) Seventy-two (72) hours after we make an offer to 
pay the actual cash value of your insured car; 

(2) When your insured car is returned to use; or 

(3) When we have paid $600 in alternative 
transportation costs, 

whichever occurs first. 
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Exclusions 

This coverage does not apply to loss: 

(1) To your insured car while used to carry persons or 
property for compensation or a fee, including, but 
not limited to, delivery of newspapers, magazines, 
food, or any other products. This exclusion does 
not apply to shared-expense car pools. 

(2) Caused by war (declared or undeclared), civil war, 
insurrection, rebellion, revolution, riot, nuclear 
reaction, radiation, or radioactive contamination, or 
any consequence of any of these. 

(3) To television antennas, awnings, cabanas or any 
equipment designed to provide additional living or 
transportation facilities. 

(4) To tapes, records, compact discs or other devices 
for use with equipment designed for the 
reproduction of sound including any cases or other 
containers used in storing or carrying such items. 

(5) To equipment designed or used for the detection or 
location of radar or laser. 

(6) To equipment used to either mechanically or 
structurally modify your insured car resulting in an 
increase in performance or change in appearance. 

(7) To any closed container designed to fit in the bed of 
a pickup truck, plow, winches and lift kits whether or 
not permanently attached. 

(8) To any facilities used for cooking. 

(9) To equipment, parts and accessories which are not 
defined as covered equipment unless items are 
declared as permanently installed in or on your car 
and a specific premium is paid. 

(10)Resulting from wear and tear, freezing, or other 
temperature changes, mechanical or electrical 
breakdown or failure, manufacturers defect, road 
damage to tires or other prior loss damage. This 
exclusion does not apply if the loss results from 
theft covered by this insurance. 

(11)While your insured car is being used in or 
preparing for any racing, speeding, stunt, 
performance or demolition activity, regardless of 
whether such activity is prearranged or organized. 

(12)Sustained while occupying any vehicle while the 
vehicle is being used in the business or occupation 
of an insured person. This exclusion does not 
apply while occupying your insured car if 
business use is infrequent or is disclosed to and 
accepted by us. 

(13)To any car not owned by you that is not your 
insured car. 

(14)To your insured car, if at the time of the loss, your 
insured car was driven by a regular operator who 
was not reported to us on the original application for 
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insurance or otherwise disclosed to us and listed on 
the declarations page before the car accident. 

(15)To your insured car: 

(A) While being used in any illegal trade or 
transportation, or to commit a felony or for any 
other purpose which is legally recognized to be 
criminal. 

(B) Caused intentionally by or at the direction of 
you or any other person using your insured 
car with your permission. 

(C) Due to the destruction or confiscation by 
governmental or civil authorities. This exclusion 
15 (C) does not apply to the interests of the 
Loss Payees in your insured car. 

(D) Due to theft or conversion of your car, or a non­
owned car, or any optional equipment we 
insure, which occurs prior to its delivery to you, 
or which occurs after you have delivered your 
car or non-owned car to a third party to whom 
you have authorized to sell, trade or otherwise 
dispose of it. 

(E) Due to diminution of value, meaning the actual 
or perceived loss in market or resale value 
which results from a direct and accidental loss 
to a car and any optional equipment we insure. 

(F) Due to acquisition of a stolen vehicle. 

(16) To your insured car due to mold damage or mold 
remediation costs, regardless of the source. 

Limits of Liability 

Our limits of liability for loss shall not exceed the lesser 
of: 

(1) The actual cash value of the stolen or damaged 
property at the time of loss, reduced by the 
applicable deductible; or 

(2) The amount necessary to repair or replace the 
property with parts or property of like kind and 
quality, reduced by the applicable deductible. 

In determining the actual cash value of the property or 
damaged part of the property at the time of the loss, an 
adjustment for depreciation and physical condition will 
be made in relation to the physical condition and wear 
and tear. If new parts are used to replace parts subject 
to wear and tear, depreciation will be taken to the extent 
of the wear and tear. 

No Benefit to Bailee 

This coverage shall not in any way benefit any person or 
organization caring for or handling your insured car for 
a fee. 

Other Insurance 

If there is other applicable coverage on a loss covered 
by this Part, we will pay only our proportionate share of 
the damages. However, any insurance we may be 
required to provide with respect to any non-owned 
vehicle used as a temporary substitute for a vehicle you 
own shall be excess over any other collectible 
insurance. 

PART V- GENERAL PROVISIONS 

Territory 

This policy applies only to car accidents and losses 
within the United States, its territories or possessions, or 
Canada, or between their ports. 

Changes 

This policy, your application (which is· made a part of 
this policy as if attached), and the Declarations Page 
include all the agreements between you and us relating 
to this insurance. 

We will automatically give you the benefits of any 
extension or broadening of this policy if the change does 
not require additional premium. 

The only other way this policy can be changed is by 
endorsement. Any necessary adjustment of premium 
will be made at that time. We will accept certain 
changes to your policy that you request. However, 
some changes you request require your signature. 
These will be effective only after the proper signature is 
obtained. Any change will be confirmed by our 
issuance of a declarations page. 

The premium for each of your cars is based on 
information we received from you or other sources. 
Changes in this information, such as but not limited to, 
addition or deletion of cars, coverages or operators of 
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your cars, or a new place of principal garaging of your 
car, made during the policy period, may result in a 
premium increase or decrease. We will make such 
changes based on the rates in effect at the time of the 
change and in accordance with our manual rules and/or 
rate filings. 

If you move to a state in which this policy is 
unavailable, we will continue this policy only for the 
current policy term, at the end of which time all 
coverages will cease. You must notify us within fourteen 
(14) days of a new address. 

Two or More Cars Insured 

With respect to any car accident or loss to which this 
and any other auto policy issued to you by us applies, 
the total limit of our liability under all the policies shall 
not exceed the highest applicable limit of liability under 
any one policy. 

Lawsuit Against Us 

We may not be sued unless there has been full 
compliance with all the terms of this policy. We may not 
be sued under the Liability Coverage until the obligation 
of an insured person to pay is finally determined either 
by judgment against that person at the actual trial or by 
written agreement of that person, the claimant and us. 
No one has any right under this policy to make us a 
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party to a lawsuit to determine the liability of an insured 
person. 

No person who is not an insured person under the 
terms of this policy shall have any interest in this policy, 
either as: 

(1) a third party beneficiary; or 

(2) otherwise; 

unless there first is a rendering of a verdict against a 
person who is an insured person under the terms of 
this policy for a claim which is covered by this policy. 

Our Recovery Rights 

In the event of any payment by us under this policy, we 
are entitled to all the rights of recovery that any person 
or organization we have paid may have against another 
who might be held responsible. You and anyone we 
protect must sign any papers and do whatever else is 
necessary to enable us to exercise our rights. You and 
anyone we protect will do nothing to prejudice our 
rights. 

If we ask, any person that we have paid must take 
appropriate action, in that person's own name, to 
recover any payment we have made from any 
responsible party or insurer. We will select the attorney 
and pay all related costs and fees. 

When a person has been paid damages by us under 
this policy and also recovers from another, the amount 
recovered from the other shall be held by that person in 
trust for us and reimburse us to the extent of our 
payment plus any costs or attorney fees we have to pay. 

If we make payment under any Part, we shall be 
entitled, to the extent of such payment, to the proceeds 
of any settlement or judgment recovered from, or on 
behalf of, any responsible party. In the event of 
recovery from the responsible party, to the extent of 
such recovery, any rights to payment under such Part 
no longer exists. 

Assignment 

Interest in this policy may not be assigned without our 
written consent. If the policyholder named on the 
Declarations Page or the spouse of the policyholder who 
lives in the same household dies, the policy will cover: 

(1) The surviving spouse. 

(2) The legal representative of the deceased while 
acting within the scope of the duties as a legal 
representative. 

(3) Any person having proper custody of your insured 
car until a legal representative is appointed. 

However, if any person is an excluded driver under this 
policy, there would be no coverage while any person is 
driving an insured car. 

Bankruptcy 

We are not relieved of any obligation under this policy 
because of the bankruptcy or insolvency of any insured 
person. 
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Out-of-State Insurance 

If this policy provides liability insurance and if you are 
traveling in a state which has compulsory motor vehicle 
insurance requirements for nonresidents, we will 
automatically provide the required insurance. However, 
this amendment will provide only excess insurance. 

Renewal of This Policy 

Subject to our consent, you have the right to renew this 
policy. When we consent to renewal, you must pay the 
renewal premium before the renewal date. This policy 
will automatically expire if we do not receive the 
required premium before the renewal date of the policy. 

If we offer to renew the policy or bill for a balance due 
from a policy change and you or your representative fail 
to pay the required premium when due, you have not 
accepted our offer and this policy will automatically 
terminate on the date noted on the renewal or balance 
due notice. 

If we decide not to renew this policy, we will mail to the 
person named on the Declarations Page at the address 
shown on the Declarations page notice of nonrenewal 
not less than twenty (20) days before the end of the 
policy period. 

Cancellation or Nonrenewal of This Policy 

You may cancel this policy by returning it to us or by 
advising us in writing when at a future date the 
cancellation is to be effective. 

We may cancel by mailing notice of cancellation to the 
person named on the Declarations Page at the address 
shown on the Declarations Page: 

(1) Not less than ten (10) days prior to the effective 
date of cancellation: 

(A) For nonpayment of premium; or 
(B) If the policy has been in effect less than sixty 

(60) days and is not a continuation or renewal 
policy. 

(2) Not less than twenty (20) days prior to the effective 
date of cancellation for any other reason. 

(3) If this policy has been in effect for sixty (60} days we 
may cancel only: 

(A) For nonpayment of premium; and 
(B) For suspension or revocation of your driver's 

license or that of any other operator who either 
lives in your household or customarily 
operates your insured car. The suspension 
or revocation must have taken place during the 
policy period, or, if a renewal policy, within one 
year of the original effective date of the policy. 

If different requirements for cancellation and non­
renewal or termination of policies are applicable 
because of the laws of your state, we will comply with 
those requirements. 
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Proof of mailing a notice of cancellation or nonrenewal 
shall be sufficient proof of notice of cancellation or 
nonrenewal. 

Upon cancellation you may be entitled to a premium 
refund. If so, we will send it to you or your agent, but a 
refund is not a condition of cancellation. If we cancel, 
the refund will be computed on a pro-rata basis. If you 
cancel, the refund will be computed in accordance with 
the customary short-rate table and procedure. The 

effective date of cancellation stated in a notice is the 
end of the policy period. 

Misrepresentations 

If you misrepresent any fact or circumstance that 
affects the eligibility of a risk, contributes to a loss, or 
results in a premium lower than that which would have 
been charged if true and complete representations had 
been made, we reserve the right to rescind the policy 
and/or deny coverage .. 

In Witness Whereof, we have caused this policy to be signed by its President and Secretary. and, if required by state 
law, this policy shall not be valid unless countersigned by our authorized representative. 

NOTICE OF OUR INFORMATION PRACTICES 

As required by Public Law 91-508, Fair Credit Reporting 
Act, this is to inform you that as part of our procedure for 
processing and reviewing applications, new policies, 
renewal policies and policies currently in effect, a credit 
report, motor vehicle report or an investigative report 
may be obtained through personal interviews with third 
parties, such as family members, business associates. 
financial sources, friends, neighbors, or others with 
whom you are acquainted. This inquiry includes 
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information as to your character, general reputation, 
personal characteristics, mode of living or driving 
history, whichever may be applicable. You have the 
right to make a written request to this company within a 
reasonable period of time for a complete and accurate 
disclosure of additional information concerning the 
nature and scope of the investigation and/or to dispute 
such information which you believe to be erroneous. 
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PERSONAL AUTO POLICY AMENDATORY ENDORSEMENT­
WASHINGTON 

It is agreed that the policy is amended as follows: 

PART 1- LIABILITY COVERAGE 

The fourth opening paragraph is replaced in its 
entirety by the following: 

Our duty to settle or defend ends when our limit of 
liability for this coverage has been paid; and: 

(1) Judgment or settlement has been reached with 
the insured person; or 

(2) The insured person relieves us of our duty to 
defend. 

Additional Definitions Used in This Part Only 

The following definition is added: 

"Domestic abuse" means: 

(1) Physical harm, bodily injury, assault or the 
infliction of fear of imminent physical harm, bodily 
injury or assault between family or household 
members; 

(2) Sexual assault of one family or household 
member by another; 

(3) Stalking as defined in RCW 9A.46.11 0 of one 
family or household member by another family or 
household member; or 

(4) Intentionally, knowingly, or recklessly causing 
damage to property so as to intimidate or attempt 
to control the behavior of another family or 
household member. 

Exclusions 

Exclusion (2) does not apply to property damage 
caused by an act of domestic abuse by another 
insured person, if the insured person claiming 
property damage: 

(A) Files a police report and cooperates with any 
law enforcement investigation relating to the 
act of domestic abuse; and 

(B) Did not cooperate in or contribute to the 
creation of the property damage. 

Limits of Liability 

The following provision is added: 

Our limit of liability for loss paid as a result of 
domestic abuse shall be limited to the insured 
person's insurable interest in the property less 
payments made to a loss payee or other party with a 
legal secured interest in the property. We reserve all 
rights to subrogation to recover any payments made 
to the insured person under this provision, to the 
extent of such payment, from the perpetrator of the 
act that caused the Joss. 

The following paragraph is deleted in its entirety: 

If this policy provides coverage that exceeds the limits 
required by the applicable Financial Responsibility 
laws, then such excess coverage shall not apply to 
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the operation, maintenance or use of your insured 
car by any person other than you, but this limitation 
shall not apply to liability incurred by you. 

PART II- MEDICAL PAYMENTS COVERAGE 

The third opening paragraph is replaced in its entirety 
by the following: 

We will pay the usual and customary charge for 
reasonable and necessary expenses incurred within 
three (3) years from the date of car accident for 
medical and funeral services because of bodily injury 
sustained by an insured person and caused by a car 
accident. 

Reasonable medical expenses do not include 
expenses: 

(1) For treatment, services, products or procedures 
that are experimental in nature, for research, or not 
primarily designed to serve a medical purpose; or are 
not commonly recognized throughout the medical 
profession and within the United States as appropriate 
treatment of bodily injury; 

(2) Incurred for the use of thermography or other 
related procedures of similar nature; 

(3) Incurred for the use of acupuncture or other 
related procedures of a similar nature; or 
(4) Incurred for the purchase or rental of equipment 

not primarily designed to serve a medical purpose. 

.Exclusions (10) and (11) are deleted in their entirety. 

PART Ill- UNINSURED MOTORISTS COVERAGE 

This Part is deleted in its entirety. 

PART IV- CAR DAMAGE COVERAGE 

Additional Definitions Used in This Part Only 

The following definitions (6). (7) and (8) are added: 

(6) "Actual cash value" means the lesser of: 

(A) The amount required to replace the damaged 
property with similar property in like-condition; 
or 

(B) The amount to restore the property by repairs 
to its pre-damaged condition, at current 
market value. 

(7) "Domestic abuse" means: 

(A) Physical harm, bodily injury, assault or the 
infliction of fear of imminent physical harm, 
bodily injury or assault between family or 
household members; 

(B) Sexual assault of one family or household 
member by another; 

(C) Stalking as defined in RCW 9A.46.11 0 of one 
family or household member by another family 
or household member; or 

(D) Intentionally, knowingly, or recklessly causing 
damage to property so as to intimidate or 
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attempt to control the behavior of another 
family or household member. 

(8) •oiminution of value• or "diminished value" 
means the actual or perceived loss in market or 
resale value, which results from a loss. 

Appraisal 

The last sentence is replaced by the following: 

Neither we nor you waive any rights under this policy 
by agreeing to an appraisal. 

Exclusions 

Exclusion (15) (B) is replaced in its entirety by the 
following: 

(15)To your insured car: 

(B) Caused intentionally by or at the direction of 
an insured person. This Exclusion (15}(B) 
does not apply to loss to your insured car 
caused by an act of domestic abuse, if the 
person claiming loss: 

(i) Files a police report and cooperates 
with any law enforcement 
investigation relating to the act of 
domestic abuse; and 

(ii) Did not cooperate in or contribute to 
the creation of the loss. 

Limits of Liability 

The following provisions are added: 

We may deduct for betterment and depreciation for 
parts normally subject to repair and replacement 
during the useful life of your insured car. Deductions 
for betterment and depreciation shall be limited to the 
lesser of: 

(1) An amount equal to the proportion that the expired 
life of the part to be repaired or replaced bears to 
the normal useful life of that part; or 

(2) The amount which the resale value of the car is 
increased by the repair or replacement. 

Our limit of liability for loss paid as a result of 
domestic abuse shall be limited to your insurable 
interest in the property less payments made to a loss 
payee or other party with a legal secured interest in 
the property. We reserve all rights of subrogation to 
recover any payments made to the insured person 
under this provision from the perpetrator of the act 
that caused the loss. 

No payment will be made for loss paid under Part Ill -
Underinsured Motorists Coverage. 

PART V- GENERAL PROVISIONS 

Lawsuit Against Us 

The following provision is added: 

If an action is brought against us under the Insurance 
Fair Conduct Act, then twenty (20) days prior to filing 
such an action, we and the Office of the Insurance 
Commissioner must be provided written notice of the 
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basis for the cause of action. Such notice may be 
sent by regular mail, registered mail or certified mail 
with return receipt requested;. 

Our Recovery Rights 

The first paragraph is replaced in its entirety by the 
following: 

In the event of any payment by us under this policy, 
we are entitled, to the extent of such payment to all 
the rights of recovery that any person or organization 
we have paid may have against another who might be 
held responsible. You and anyone we protect must 
sign any papers and do whatever else is necessary to 
enable us to exercise our rights. You and anyone we 
protect will do nothing to prejudice our rights. 

The third paragraph is replaced in its entirety by the 
following: 

When an insured person has been paid damages by 
us under this policy and also recovers from another, 
the insured person shall hold the amount recovered 
in trust for us and shall reimburse us to the extent of 
our payment. 

The following provision is added: 

We shall be entitled to a recovery of damages 
sustained from the person or organization legally 
responsible only after the person has been fully 
compensated for damages by the responsible party or 
insurer. 

Cancellation or Non renewal of This Policy 

Provision (1} is replaced in its entirety by the following: 

(1) Not less than ten 10 days prior to the effective 
date of cancellation: 

(A) For nonpayment of premium; or 

(B) If the policy has been in effect less than thirty 
30 days and is not a continuation or renewal 
policy. 

Provision (3) is replaced in its entirety by the following: 

(3) If this policy has been in effect for sixty 60 days 
we may cancel only: 

(A) For nonpayment of premium; and 
(B) For suspension or revocation of your driver's 

license or that of any other operator who 
customarily operates your insured car. The 
suspension or revocation must have taken 
place during the policy period or the one 
hundred and eighty 180 days immediately 
preceding the effective date of the renewal 
policy. 

The last paragraph is replaced in its entirety by the 
following: 

Upon cancellation you may be entitled to a premium 
refund. If so, we will send it to you or your agent, but 
a refund is not a condition of cancellation. The refund 
will be computed on a pro-rata basis. The effective 
date of the cancellation stated in a notice is the end of 
the policy period. 
If the payment received is less than the minimum 
premium tolerance no coverage will be afforded and 
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your policy will cancel for nonpayment of premium. 
Your payment will then be refunded within eleven 11 
days of when it was received. 

The following paragraph is added: 
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Notice of cancellation or nonrenewal will include the 
reason for such notice. We will mail a copy of the 
notice to your agent or broker and like-notice of 
cancellation or nonrenewal to any loss payee or 
additional insured shown on this policy, if applicable. 
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IMPORTANT NOTICE 

What You Should Know About Our 
Protection of Your Privacy 
Protecting the personal information of the individuals we serve is a priority 
for Sentry Insurance. We collect, retain and use personal information about 
individuals for the purpose of serving their insurance needs and providing 
services to them. 

This notice describes how we handle personal information of the individuals 
we serve. It is only for your information. No action on your part is needed. 

If you have questions regarding this notice, please write to Corporate 
Compliance/Privacy, 1800 North Point Drive, Stevens Point, WI 54481 

What kinds of information 
are collected and disclosed? 
The types of information we may collect about you include: 

• Information you provide on applications or other forms, or 
in your verbal responses to our questions. This may 
include identifying information such as name, address 
and information about your assets and income. 

• Information about your transactions with us including 
policies purchased and premium payment history. 

• Information we receive from a consumer reporting agency 
that indicates your credit worthiness and credit history. 

We do not sell customer lists or any personal information regarding our 
customers. 

We do not disclose nonpublic personal financial information about customers 
or former customers to nonaffiliated third parties, except as permitted by Jaw. 

We may share personal financial information about you between companies 
within the Sentry Insurance Group in order to make additional services 
available to you. For example, auto insurance customers may receive 
information about life insurance products, and vice versa. 

How do we safeguard your privacy? 
We maintain physical, electronic and procedural safeguards to protect your 
personal information. 

We restrict access to nonpublic personal financial data to those employees 
who need to know that information in order to provide products or services 
to you. 

We communicate to employees in writing the importance of protecting con­
fidential information. 

We may amend our privacy policies at any time. If we do, we will inform 
you in writing. 

0 1T76230 05/08 
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This notice applies to each of the 
following companies. Companies 
may.not be licensed in all states. 

Sentry Insurance a Mutual 
Company 

Dairy/and County Mutual 
Insurance Company of Texas 

Dairy/and Insurance Company 

Middlesex Insurance Company 

Parker Assurance, Ltd 

Parker Centennial Assurance 
Company 

Parker Services, L.L.C. 

Parker Stevens Agency, L.L.C. 

Parker Stevens Insurance Agency 
of Massachusetts 

Patriot Genera/Insurance 
Company 

Peak Property and Casualty 
Insurance Corporation 

Sentry Casualty Company 

Sentry Equity Services 

Sentry Life Insurance Company 

Sentry Life Insurance Company of 
New York 

Sentry Lloyds of Texas 

Sentry Select Insurance Company 

Viking County Mutua/Insurance 
Company 

Viking Insurance Company of 
Wisconsin 

PH1191 (7/08) d 



DRIVER RESTRICTION ENDORSEMENT- WASHINGTON 

We agree with you, subject to all the provisions of the 
policy, except as changed by this endorsement, as 
follows: 

PART V- GENERAL PROVISIONS 

The following provision is added: 

Driver Restriction 

We will not provide coverage under Part I - Liability 
Coverage or Part IV - Car Damage Coverage while 
your insured car is being driven by any person under 
the age of 25 years old, unless that person is listed as 
an insured driver on the Declarations Page. This 
restriction does not apply to: 

DRE1-WA (11108) 
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(1) Part 1- Liability Coverage while your insured car is 
being driven on a military base or reservation. 

(2) The protection of a loss payee's interest under Part 
IV - Car Damage Coverage. 

This restriction does not apply to Underinsured Motorists 
coverage or Personal Injury Protection coverage if a 
premium is shown for the coverages on the Declarations 
Page. 

You must reimburse us if we make a payment to a loss 
payee for a loss incurred while your insured car is 
being driven by any person under the age of 25 years 
old, unless that person is listed as an insured driver on 
the Declarations Page. 

WA2011 (11/08) b 
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UNDERINSURED MOTORISTS COVERAGE ENDORSEMENT- WASHINGTON 

This coverage applies only if there is premium shown for 
the coverage on the Declarations Page. 

It is agreed that the policy is amended as follows: 

WHAT TO DO IN CASE OF A CAR ACCIDENT OR 
LOSS 

Other Duties 

The unnumbered paragraph after paragraph (7) is 
replaced in its entirety by the following: 

Any person claiming Underinsured Motorists Coverage 
must also notify the police within 72 hours of a 
"phantom" vehicle accident and shall file with us within 
30 days a swam proof of loss containing the facts and 
any other information pertinent to the car accident. 

PART Ill- UNINSURED MOTORISTS COVERAGE 

This Part is replaced in its entirety by the following: 

PART Ill- UNDERINSURED MOTORISTS 
COVERAGE 

This coverage applies only if there is a premium shown 
for Underinsured Motorists Bodily Injury Coverage, 
Underinsured Motorists Property Damage Coverage, or 
both on the Declarations Page and only for such 
coverages as are shown. 

We will pay damages for bodily injury or property 
damage which an insured person is legally entitled to 
recover from the owner or operator of an underinsured 
motor vehicle. The bodily injury or property damage 
must be caused by a car accident and result from the 
ownership, maintenance or use of an underinsured 
motor vehicle. 

Determination as to whether an insured person is 
legally entitled to recover damages or the amount of 
damages shall be made by agreement between the 
insured person and us. If no agreement is reached, 
the decision will be made by arbitration. 

If a lawsuit is brought by any insured person against an 
owner or operator of an underinsured motor vehicle to 
determine legal liability or damages, the insured 
person must provide us a copy of the summons and 
complaint as soon as practicable. 

Any judgment for damages arising out of a suit brought 
without our consent is not binding on us. 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) "Insured Person" means: 

(A) You. 
(B) Any other person occupying your insured 

car with your permission. 

UM4-WA (11108) 
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(C) Any person for damages that person is entitled 
to recover because of bodily injury to you or 
another occupant of your car. 

No person shall be considered an insured person if 
that person uses a motor vehicle without permission of 
the owner. 
(2) "Underinsured motor vehicle" means a motor 

vehicle which is: 

(A) Not insured by a bodily injury or property 
damage liability bond or policy at the time of the 
car accident; 

(B) Insured by one or more bodily injury or property 
damage liability bonds or policies at the time of 
the car accident of which the sum of the limits 
of liability is less than the applicable damages 
an insured person is entitled to recover; or 

(C) A hit-and-run or "phantom" vehicle whose 
operator or owner is unknown which strikes, or 
causes a car accident resulting in bodily 
injury or property damage without striking: 

(i) You. 

(ii) A vehicle which you are occupying. 
(iii) Your insured car. 

When there is no physical contact with the hit­
and-run or "phantom" vehicle, the facts of the 
car accident must be corroborated by 
competent evidence other than the testimony of 
the insured person or any other person having 
an underinsured motorists claim resulting from 
the car accident. 

(D) Insured by a bodily injury or property damage 
liability bond or policy at the time of the car 
accident but the insurer denies coverage or is 
or becomes insolvent within three years of the 
date of the car accident. 

"Underinsured motor vehicle" does not mean a 
vehicle or its equipment: 

(A) To which Part I - Liability Coverage applies at 
the time of the car accident, for the claim of 
any insured person other than you. 

(B) Owned by a governmental unit or agency unless 
the unit or agency is unable to satisfy a claim 
because of financial inability or insolvency. 

(C) Designed mainly for use off public roads, while 
not on public roads. 

(D) Operated on rails or crawler treads. 

(E) While used as a residence or premises 

(3) "Property damage" means damage to or 
destruction of your insured car caused by a car 
accident. However, property damage does not 
include: 

(A) Loss of use of your insured car; or 

(B) Damage to or destruction of any property while 
contained in your insured car. 

Page 1 of 3 



(4) "Bodily injury" means bodily harm to, or sickness 
or disease, and includes death resulting from the 
bodily harm, sickness or disease. 

Exclusions 

This coverage does not apply: 

(1) To bodily injury sustained by an Insured person 
or a relative while occupying or when struck by a 
motor vehicle, other than your insured car, which 
is owned by or available for the regular use of you 
or a relative. 

(2) To bodily injury while occupying a vehicle with less 
than four wheels. 

(3) To bodily injury or property damage while 
occupying your insured car when used to carry 
persons or property for a charge. This exclusion 
does not apply to shared-expense car pools. 

(4) For the benefit, directly or indirectly, of any insurer 
or self-insurer under any workers' compensation 
law, disability benefits law or other similar laws or 
any insurer of property. 

(5) While occupying or when struck by a motor vehicle 
owned by you for which no premium is shown for 
coverage on the Declarations Page. 

(6) While occupying your insured car when used to 
carry persons or property for compensation or a fee, 
including, but not limited to delivery of newspapers, 
magazines, food, or any other products. This 
exclusion does not apply to shared-expense car 
pools. 

(7) While occupying any vehicle while the vehicle is 
being used in the business or occupation of an 
insured person. This exclusion does not apply 
while occupying your insured car if the business 
use is infrequent or is disclosed to and accepted by 
us. 

(8) While any vehicle is being used in or to prepare for 
any racing, speed, stunt, performance or demolition 
activity, regardless of whether such activity is 
prearranged or organized. 

(9) While your insured car is being operated by a 
regular operator who was not reported to us on the 
original application for insurance or otherwise 
disclosed to us and listed on the declarations page 
before the car accident. 

This coverage shall not apply to punitive or exemplary 
damages. 

Limits of Liability 

Subject to all the prov1s1ons below, the limits of 
underinsured motorists insurance shown on the 
Declarations Page are the maximum amounts we will 
pay in damages for any one car accident, further 
defined as follows: 

(1) The bodily injury limit for "each person" is the 
maximum limit for all claims by all persons for 

UM4-WA (11/08) 
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damages from bodily injury to any one person in 
any one car accident. 

(2) Subject to the bodily injury limit for "each person", 
the bodily injury liability limit for "each accident" is 
the total limit for all claims for all damages from 
bodily injury to two or more persons in any one 
car accident. 

(3) Subject to the property damage liability limit, the 
property damage liability limit for "each accident" is 
the maximum amount we will pay for property 
damage in any one car accident. We will pay for 
the property damage less a $100 deductible. If 
your property damage is caused by a hit-and-run 
or "phantom" vehicle, we will pay for the property 
damage less a $300 deductible. 

We will pay no more than these maximums regardless 
of: 

(1) The number of vehicles described or premiums 
shown on the Declarations Page. 

(2) The number of insured persons. 

(3) The number of claims made or lawsuits filed. 

(4) The number of claimants making a claim. 

(5) The number of vehicles involved in the car 
accident. 

No payment will be made for loss paid to an insured 
person under Part IV - Car Damage Coverage of this 
policy. 

Other Insurance 

If there is other similar insurance available to the 
insured person under another policy or policies, the 
total limits of all coverages shall be the highest of the 
limits applicable to any one policy. We will pay only our 
share of the damages. Our share is the proportion that 
our limits of liability bear to the total of all applicable 
limits. But, when an insured person is occupying a 
car or utility trailer you do not own, this coverage is 
excess over any other applicable insurance and this 
coverage shall then apply only in the amount by which 
the limits of liability for this coverage exceeds the 
applicable limits for such other insurance. 

Arbitration 

If we and an insured person claiming coverage under 
this Part do not agree: 

(1) Whether that insured person is legally entitled to 
recover damages under this Part; or 

(2) As to the amount of such damages; 

Either party may make a written demand for arbitration. 
In this event, each party will select an arbitrator unless 
the parties agree in writing on the use of a single 
arbitrator. If two arbitrators are used, they will select a 
third; if the two arbitrators cannot agree on the third 
within thirty days, either party may request selection be 
made by a judge or court having jurisdiction. 
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We will pay all arbitration expenses, not including an 
insured person's attorney's fees or any expenses 
incurred in producing evidence or witnesses. 

Unless both parties agree otherwise, arbitration will take 
place in the county in which the insured person 
resides. Local rules of procedure and evidence will 
apply. A decision agreed to by two of the arbitrators, or 
the single arbitrator, shall be binding as to: 

(1) Whether the insured person is legally entitled to 
recover damages; and/or 

(2) The amount of said damages, subject to our limits 
of liability, and excluding punitive or exemplary 
damages. Any award which exceeds the limits of 
liability or which includes punitive or exemplary 

UM4-WA (11108) 
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damages shall be beyond the arbitrator's scope of 
authority. 

If an award does exceed our limits of liability, either 
party may demand the right to trial. Such demand must 
be made within 60 days of the arbitrator's decision, or 
such lesser time as provided by the rules of civil 
procedure for the jurisdiction where the arbitration 
occurs. 

We will not pay punitive or exemplary damages which 
the insured person may be legally entitled to collect. No 
valid arbitration award shall include amounts for punitive 
or exemplary damages. 

Page3of3 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

I, Tomas Miranda, declare as follows: 

No. 12~2-00908-3 

DECLARATION OF TOMAS 
MIRANDA 

1. I am more than 18 years of age, and I have personal knowledge of U1e matters set 

forth herein. I own and operate the Tomas Miranda Insurance Agency in Walla Walla. 

2. On August 11, 2010, Jorge Gutierrez completed an application for a motor vehicle 

insurance policy with Patriot General Insurance Company. Attached as exhibit 1 is a true and 

correct copy of the application completed by Jorge GutieiTez. 

3. The upper right-hand comer of each page of the application shows that the 

application consists of 10 pages. The attached application includes only pages 1 through 6. Pages 

7 and 8 were receipts for payment of a portion of the premium. Pages 9 and 10 were proof-of-

insurance cards for the two listed drivers, Jorge Gutierrez and Maria Recarmona. Those four 

pages were given to Mr. Gutierrez after the application was completed. My office does not retain 

DECLARATION OF TOMAS MIRANDA- 1 
C:\User~\mmurt$on\App0ata\locai\Microsoft\ Windows\ Tempori.lry 
ln1ernet fiii!S\Corttertt.Outlook\T8084ZiiH\Declaratlon of Toma$ 
Miranda.docx 
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copies of the receipts or the cards. 

4. The application does not mention any insureds or drivers other than Jorge 

Gutierrez and Maria R.ecannona. 

5. I gave a Mr. Gutiertez a copy of his application along with the policy issued to 

him by Patriot General Insurance Company. 

6. After completing the application. Jorge Gutierrez never requested that his son, 

Javier Gutierrez, be added to the poHcy. 

I declare under penalty of perjury under the law of the State of Washington tha.t the 

foregoing is true and correct. 

s-1"-
Executed at Walla Walla, Washington on this 2L. day of March, 2013. 

DECLARATION OF TOMAS MIRANDA- 2 
C:\U~er~\mmunson\AppO<Jta\Loc~I\Mk:rosoft\Windows\TcmporOJry 

Internet Ales\Contl!nt.Outlook\lli084Z8H\Dcclaratlon ofTom<Js 
Mlranda.docx 
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01/03/2006 20:57 FAX 509 529 9605 TOMAS MIRANDA INS AGENCY ~002 

Page 1 of 10 

WASHINGTON AUTOMOBILE INSURANCE APPLICATION 

PATRIOT GENERAL INSURANCE COMPANY 
Program: Dairyland 

DAIRYLAND 
AUTO 

Polley Number Policy Effective Date Tlma Polley Type Policy Term Pay Plan Sot.~cted 
Continuous 475814919 0811112010 

Named Insured ln1ormation 
Gutierrez, Jorge 

1201 Umatilla St 

W$11A Walla, WA-99362 
Business Phone: 
Home Phone: (509) 301-9298 
Residency: 
Vears@Residence: 
Occupation: 
Prior Canlat I# Vrs: 

10:21 Nil Auto Polley 6 Months 

Agent Information 
Agency Code: 4705133 
Agency Sub-Code: 
TOMe$ Miranda Ins Agency 
P 0Box391 
Walla Walla, WA-99362 
Phone; (509) 529-9800 

Employer/Years@Emplcyer: 
Prior Policy ti/Exp Dt: 

·---··---·-···------·Policy Type- Addltlonatln1onnation-··-·· · -·· ..... - · ·--·--·- ·-·····-···­
BROAD FORM NAMED DRIVER POLICY: If this policy type Is i"dlcated above, this policy provides coverage for only the 
named insured while driving either owned or non-owned car&. Owned cars will not be liated. 
UMITED LIAt:JILITY POLICY: If thl& policy type is indicated above. this policy does not provide coverage for anyone not 
listed on the polloy. 

Coverage Information 
!Vehicle Limit& 

~-

Rated Driver 
BI·PD 25160126 
UIM-BI 25/50 -···· 
UIM-PO 10000 
Medical Payments 
Personallniurv Pt'Otectlon * Reject 
Com2rehensive ------
Collision 
Car Loe11 Protection 
Uer~holcler Deductible 
Rental Reimbursement 
Slleclal Eaulpment 
Towli!a And Laber 

Premium Subtotal$ 

Policy Fee: $8.00 
Polley Premium: $228.80 

• Ptea~ Sign corresponding rojottiOn on appUcadon. 

Discounts Applied 

Veh1 
1 

$161.71 
$53.11 
$6.~ 
$0.0( 
$0._~ 

$0.01 
$0.01: 
SO.()( 
$0.01: 
$0.0( 
$0.01 
$0.0( 

l$220.8( 

..Q!d 1 Veh2 Ded2 Veil 3 I Dad Sl Veh 4 Ded_~j 
I _l I 

L I I 

···~---

~ 
_j 

------ -- ----1----

-I·-

____ .. _._ .. 

Total Premium Submitted: $52.16 
4 Additional Payments of: $52.16 
IUfllr to agonl guide for down P•wmol'll reqUlraman\6. 

Surcharges Applied 

Pa~1 Lt102WA(5110) 

htlp:;://www.vikingagents.com/NQFoa·mDisplay _top. ifm 8/1112010 

41 



01/03/2006 20:58 FAX 509 529 9605 TOMAS MIRANDA INS AGENCY 

Lienholder I Additional Insured Lessor lnfonnatlon 

Veh# Type Name Address 

· ----··--~- ~--·------- Vehicle Information -·---··· ··-

Vin Number 

Year 

Make 

Model 
Vehicle Spedfics 

Symbol 

Cost 

Vehicle 1 Vehicle 2 . Vehicle 3 
1 FDEE14N7RHA98392 

1994 

FORD 

ECONOLINE! E-150 

VN,TR,08 Cyl$ 
DGFIDDCI// 

Vehicle Use Pleasure 

Gar11ge Zlp/Terr 99362 I 27 
Exiatlng Damage 
(Please wmpleta vehicle No 
Inspection form) 

City State Zip 

Vehicle4 

laJ 003 

Page 2 of 10 

Driver Information ---------··-· n·---
List all ~rsone In household (Including non-driving chUdi'Gnlpersona aga 14 and over) and all operators. (If more than 4 
panons. ploas• c;:ontact CU$tomer Care) 

Name 
COB 

Gender 

Marital Statu& 

license# 

Date LiclYeat& Lie. 

D.L State 

Non Driver 

Excluded Driver 

SR·22 

Driver 1 Driver 2 Driver Driver 
CSutlerre2:, Jorge 
06/07/1956 

Male 
Married 
GUTIEJ.447NG 

08107/1972 

WA 
No 

No 

Recarmona, Mllrie 

03/1SI1960 

Ves 
No 

https://www .vikingagents.comiNQFonnDisplay _top. ifm 
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Page 3 of 10 

- · · · ·· -- · Motor Vehicle Record ···· -- -· · ·---·-------·-··---··---··· ·-- · · 
The following is a complete list of ALL ACCIDENTS and traffiC violation convictiOn$ for all cperator•. Please Note: It Is auumed 
that ·AU,. ACCIDENTS LISTED ARE CHARGEABLE, UNLESS A POLICE REPORT OR PROOF OF OTHER CARRIER'S 
PAYMENT IS PROVIDED. All undated violations or aooidente will be deted aa of the effec«ve date of the policy. (If more than 6 
occurrences, please contact Customer Care.) 

Driver# Date of 
Occurrence Type Points Description of Oec:urrence 

--·------------··--·--- Addltlonallnfonnation ---------·--··-·- -· --- -------

1. I& the NAMED INSURED the registered owner of lhe vehioiG&? D Y D N 

If NO, who is? Relation&hlp:...._ __________ ~-----

2. At$ any owned vehicles not insured witt\ Patriot General? 0 V 0 N 

liVES, explain? 

--- Special Equipment-·· ----------------- · ··· -· ~- ··-···-··· · · ·· 
Th~ policy c:overs tl'te following equipment. EveJYlhing else I& considered "Special Equipment". 

(A) Any permanently Installed equipment, part&, or acce&SOries whlcn wore purchased a& &tandard or optional 
equipment from the manufacturer of the vehicle. 

(B) Up to the malCimum of $500, any penna116nUy Installed dovice deslgnod for the recording or reproduction of ~~;ound, 
provided the device is lnstaUed In the opening of the dash or coneole normally used by the manu~eturer for the 
lnstaUatlon of a radio. 

1 have had Spocial Equipment Coverage explained to me and fully understand it. I understand that my policy will not contain 
this coverw.ge when it Is Issued or rene-d 1.1nless I have purchased the Special Equipment Endoreemenl If I have 
purchased it. the physir;:~~l damage deduclibles for comprehensive/colliSion wilt apply. I understand that I may add this 
covarage to my policy at any future date. 

$l9t1M11r' of lnaured/Appllcaott Data 

PageJ l1102 WA (5/10) 
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on Acceptance ot Re}ect\on of U\M~B\, U\M-PD, and 
... .. . . - .. .. . Wa$h\ngt: P\P coverages . o mage l\.lltA-\'0) C~Werage, ano 

undetinsured 1\Aotont\& P!opet\Y 8 
undertl"lsured Motoristt. BodilY ll"ljury (UI~B\) =r:;iained to me anc:\ I fully understand \1\etn. 
Personal Injury pro\ec\\on (PIP) Co'lerage ave 

nderinsuced Motor\&\$ Property oamaga (UIM-PO), and 
. If accepted the Undertneured Motorlst6 eod~IY Injury (UIM·B~:...du re shown Oil tl"le Personal Auto Application ot change 

·' p teet· (PIP) CO\/Orage limit& I !"lave reques... a • 
~:q'::\ ~~~ZI"$t~ t~:~$10,000 UIM-PO w\11 be added to my policy unleS$ reJected. 

Plnso Initial for reJection: 
Re)eeted: 

Underinaured Motorists BodilY Injury (UIM-61) Coverage ----
Underin&urod MotoristG Property Damage (UIM-PD) Coverage p. ....... ollojuoy-(PIP) CoYO .... 

Named Driver Exclusion Endorsement -Washington 

This policy wm not provide 9ny irulural"lce coverage when a vehicle I& being driven, either with or Without any insured's 
permission, by the following e!Ccluded drivers. Howewr, !hill exc:tuslon does not apply to Underin&ured Motorists Bodily Injury 
Coverage, Underin&ured Motorists Property Damage Coverage, or Per&onallnjury Protection if a premium is shown for such 
coverage(&) on the Declarations Page. 

Excluded Ortver Date of Birth Relationship 

lltl& endor$emant applie& to this policy and any continuation, renewal, change or reinstatement of this policy by the named 
insured, or the reissuance of the policy by the Company. 

By &lgnlng thill Driver Exch.a&lon Endorsement form you agree to this change In your policy. All other terms and condition& of 
your policy remain in full force and effect. 

Named Insured's Signature Date 

NOEl-WA 

P8(194 L 1102 WA (5/10} 
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Applicant Initials -----·--•••w-~·----·· ·--··· • 
I hereby apply to the Company for a polloy of in11urance as set forth In this application on the basla of statement• contained 
herein. I understand and agree that a routine inquiry may be made which will provide applicable inform11tlon concerning 
ehllf8Cter, general reputation, personal characleristtos, mode of living and aedit hiStory. Upon written request. additional 
information as to the nature and scope of the report, if one i6 made, will be provided. I understand and agree that such policy 
shall be cancelled and 1M benefits available ul'lcler such policy may be denied If &uch Information 18 known to be false and would 
affect acceptance of the risk or would in any way affect the rating of the rlek by the Company. Further: 

hltlal' . " I also certify that all persons age 14 or over who live with me temporarily or permanently and all persons who Appli<wl\~ 
are regular operators of any vehicle to be insured have been listed on ti\IG application and reported to the 
Company. I declare that there are no operators of the vehlde(a) desoribed in this application unless their nt~mes 
and ages are shown above or are provided in writing to the Company within 14 days of when they begin driving 

l\pl)lictl~ the vehicle(a) described in this eppllcallon. 

lniUeta • • • I also certify that the garaging addreiiS listed on this application is my current full-time vehicle garaging location. 
I understand and agree the! It is my responsibility to report any change of garaging location to the Company 
within 14 days ofthe change. 

~~ ..21 .. I fully understand and egrea that no coverage ean be bound unleSs a premium deposit accompanies this <:..-y-- epplloation. If such depo&lt does accompany thie application, coverage Is bound no earlier than the time and 
date the application ie signed by both the applicant and agent, as shown below, provided the application is 

Appllca~ postmarked within 72 hours of that time and clete. 

tnollats • 'I understand that driving records of all pereons lilted on thl8 appll~tion may be checked. If the record for the 
~ rated driver differs from the Information provided by me, my premium will be adju1ted. I will receive written 

notice showing the ad)u.ted premium teM'I or a billing for the required premium. 
Applimlnt {I,, 
trillel6 -~, I underStMd and agree that, in the event of a lapse in coverage due to f~tilure to make peyment to the r-_; Company on any date apeelfled by the Company, any rewrite of ouch coverage will reflee\ thfl coverages, limite 

and deductibles in force at the time of lepsa of coverage. 
,t.ppliaont ~ f 
Initial;~ DRIVER RSSTRICTION • R~D CAREFULLY: I understand end agree that the inaurance policy I em 

r::::] - requeetlng will not apply for Liability and Cer Damage coverage& while the insured vehicle is baing driven by 
eny person under the age of twenty-five unless that person I$ listed as a driver on this application and on the 
policy at the time of the loss. 

~' ~ •• It Is a crime to knowingly provide false, incomplete, or misleading Information to an Insurance company for the ···(-..r=-, purpose of defrauding the company. Penalties include lmpt1sonment, fines, e.nd denial of insurance benefits. 

=:'<P., A-1 understand and agree that when I have purchased phyuleal damage coverage, damages to stereo and sound 
--·--r::~ producing equipment Is limited to a me.JCimum of $600. I understand that I muet purchaae speCie! equipment 

coverage In order to obtain 11 higher limit of c;average for stareo 11nd &ound producing equipment I also 
unde111tanct thot no c:ovel'llg& will exist for lilqvipmont that hills not been factory inste.llt3d unless Special 
Equipment coverage has been purchesed. 

l1102 WA (S/101 

https://www. vikingagents.com/NQFonnDisplay _ top.ifm 8/11/2010 
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01/03/2006 20:58 FAX 509 529 9605 TOMAS MIRANDA INS AGENCY ~007 

Page 6 of 10 

----------·····-··----- Applicant •nd Agent Signatures·· .. · · · · ..... -----· ·---· ..... --~-­
THE ABOVE FACTS ARE T~UE TO THE BEST OF MY KNOWLEDGE AND THE INSURANCE IS TO BE ISSUED IN 
RELIANCE UPON THEM. I FURTHER UNDERSTAND THE INSURANCE PREMIUMS FOR THE ABOVE COVERAGES ARE 
SUBJECT TO CHANGE BASED ON THE DRIVING RECORDS OF ALL OPERA TORS. 

02 .. U·to 
Date Signed 

'3: IIJ 
Time Signed 

Signature of Parent/Legal Guardian (if applicant Is a minor) 

I CERTIFY THAT I HAVE ASKeD THE APPLICANT ALL OF THE QUESTIONS LISTED ON THE APPUCATION AND HAVE 
RECORDED THEIR ANSWERS TO THESE QUESTIONS. 
Agents have the authority to bind coverage no earlier than the time and date the application Is signed by the applicant and the 
~gent and a premium deposit accompanies the application. _,., ~ 

Ot(.,.J!·ID '3.'/D o ~ • /- . ----
oate Signed Time Signed p(_ /ignature of Agent 

l1102WACSI10) 

hups://www. vikingagents.com!NQFormDisplay _ top.ifm 8/11/2010 

46 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

V. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

I, Kyle Mosbrucker, declare as follows: 

No. 12-2-00908-3 

DECLARATION OF KYLE 
MOSBRUCKER IN SUPPORT OF 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION 
FOR SUMMARY JUDGMENT 

1. I am more than 18 years of age, and I have personal knowledge of the matters set 

forth herein. I am an employee of Viking Insurance Company of Wisconsin. 

2. Patriot General Insurance Company issued a personal automobile policy to Jorge 

Gutierrez with a policy period of October 29, 2010, to April 29, 2011 under policy number 

471327125. 

3. Jorge Gutierrez filed a UIM claim under that policy on behalf of his son, Javier 

Gutierrez, regarding a motor-vehicle accident that occurred on January 9, 2011 in Walla Walla. 

4. Patriot General Insurance Company denied the claim because Javier was not an 

24 insured under that policy. Attached as exhibit 1 is a true and correct copy of May 22, 2012 Jetter 

25 

26 

DECLARATION OF KYLE MOSBRUCKER IN 
SUPPORT OF PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- I 
G:\Docs\255\2479\PLO\Declaration of Kyle Mosbrucker.docx 
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insured under that policy. Attached as exhibit 1 is a true and coiTect copy of May 22, 2012 Jetter 

I sent to Jorge Gutierrez regarding the denial of his claim. 

1 declare under penalty of peJjury under the law of the State of Wa.;;hington that the 

foregoing is true and correct. 

Executed at Stevens Point, Wisconsin on this~ day of June, 2013. 

DEC£.ARATTON OF KYLE MOSBRUCKER IN 
SUPPORT (>1-" PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- 2 
C:\Users\075503\AppOata\Locai\Microsoft\Windows\Tempor;,ry 
Internet Fii.,;\Cont~nt.Uutlook\l3011RHQ\Declaration of Kyle 
Mosbrucker (2).docx 
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Patriot General Insurance Company 
P.O. Box 8039 
Stevens Point, WI 54481 

May22, 2012 

JORGE GUTIERREZ 
146 W TIETAN ST 
WALLA WALLA WA 99362-4343 

•JIIJ11111J111 11JI 1JII 1JIII••IIJIII•IJIJ•II 1 IIJI' h 11 IJIJuJJJJI• 

Mr. Gutierrez: 

Claim Number: 
Insured: 
Regarding: 
Date of Loss: 

DAIRYLAND 
AUTO .. 

92A330071-487 
JORGE GUTIERREZ 
JORGE GUTIERREZ 
01/09/2011 

With respect to the accident your son was involved in on 1/9/11 in Walla Walla, Washington 
Patriot General Insurance Company disclaims and denies any and all liability or obligation to you 
and to others under its policies numbered 471327125. 

This disclaimer is made because your son is over the age of 14 and is not listed on your policy 
with us. Our investigation shows that on 1/9/11' Javier Gutierrez was a passenger in a 1988 Ford 
Bronco which was involved in an accident. Our investigation also shows that Javier Gutierrez's 
date of birth is 1/17/1991. Based on this information, Javier Gutierrez does not qualify as a "You" 
under the policy, therefore, there is no coverage for this loss. 

Please refer to your policy which states: 

AGREEMENT 

In return for your premium payment and subject to the terms and conditions of this policy, we 
will insure you for the coverages up to the limits of liability for which a premium is shown on the 
Declarations Page of this policy. This insurance applies only to car accidents and losses which 
happen while this policy is in force. This policy is issued by us in reliance upon the statements 
which you made in your application for insurance. If you have made any false statement in 
your application, this policy may not provide any coverage. 

DEFINITIONS USED THROUGHOUT THIS POLICY 

(2) "You" and "your" mean the person shown as the named insured on the Declarations Page 
and that person's spouse if residing in the same household. You and your also means any 
relative of that person if they reside in the same household, providing they or their spouse do not 
own a motor vehicle. 

(3) "Relative" means a person living in your household related to you by blood, marriage or 
adoption, including a ward or foster child. Relative includes a minor under your guardianship 
who lives in your household. Any relative who is age fourteen (14) or older must be listed on the 
application or endorsed on the policy prior to a car accident or loss. 

PART Ill- UNINSURED MOTORISTS COVERAGE 

This coverage applies only if a premium is shown for this coverage on the Declarations Page. 

120522013232.0300 92A330071-4 67 
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We will pay damages for bodily injury which an insured person is legally entitled to recover 
from the owner or operator of an uninsured motor vehicle. The bodily injury must be caused 
by a car accident and result from the ownership, maintenance or use of an uninsured motor 
vehicle. 

Any judgment for damages arising out of a suit brought without our consent is not binding on us. 

Additional Definitions Used in This Part Only 

As used in this Part: 

(1) ,nsured Person" means: 
(A) You. 
(B) Any other person occupying your insured car with your permission. 
(C) Any person for damages that person is entitled to recover because of bodily injury to you or 
another occupant of your car. 

No person shall be considered an insured person if that person uses a motor vehicle without 
permission of the owner. 

Patriot General Insurance Company's listing of the foregoing basis for its coverage position does 
not limit any other grounds for denial of coverage if the facts or developing law warrant it. In that 
connection, please be advised that Patriot General Insurance Company's reference to the 
foregoing coverage provisions and exclusions should not be interpreted as a waiver or as an 
estoppel on the part of Patriot General Insurance Company to assert any other terms, conditions, 
exclusions or limits of liability contained in the policies. 

The foregoing analysis is based upon the materials that have been provided to us. As Patriot 
General Insurance Company wants its insureds to receive all benefits to which they are entitled 
under policies of insurance which it issues, if you have any information that Patriot General 
Insurance Company should consider, please provide same to the undersigned as soon as 
possible. Additionally, if the allegations change or suit papers are received, please contact us to 
reconsider our position in light of any new claims presented. 

If you have any questions, please contact me at 1-800-547-7830 ext.5664242. 

Kyle Mosbrucker, Claims Representative II 
Patriot General Insurance Company 
A Member of the Sentry Insurance Group 
800-547-7830 ext. 5664242 or 503-566-4242 
888-729-2225 Fax 
Kyle.Mosbrucker@Sentry.Com 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

V. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

I, Matthew Munson, declare as follows: 

No. 12-2-00908-3 

DECLARATION OF MA TIHEW 
MUNSON IN SUPPORT OF 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION 
FORSUMMARYJUDGMENT 

1. I am more. than 18 years of age, and I have personal knowledge of the matters set 

forth herein. I am one of the attorneys representing Patriot General Insurance Company of in this 

lawsuit. 

2. Attached as exhibit 1 is a true and correct copy of Javier Gutierrez's Responses to 

Patriot General Insurance Company's Requests for Admission. 

3. Attached as exhibit 2 is a true and correct copy of Jorge Gutierrez's Responses to 

Patriot General Insurance Company's Requests for Admission. 

4. Attached as exhibit 3 is a true and correct copy of chapter 242 of the Washington 

State Legislature's 1993 Session Law. 

DECLARATION OF MATTHEW MUNSON IN 
SUPPORT OF PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- I 
G:\Docs\255\2479\PLD\Declaration of Matthew Munson.docx 
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http:/ /www.leg. wa.gov/CodeReviser/Pages/session _laws.aspx. 

5. Attached as exhibit 4 is a true and correct copy of the House Bill Report for 

Engrossed Substitute House Bill1233 ofthe 1993 legislative session. This document is available 

at http://search.leg.wa.gov/search in the database for the 1993-1994 biennium. 

6. Attached as exhibit 5 is a true and correct copy of chapter 115 of the Washington 

State Legislature's 2003 Session Law. This document IS available at 

http://www.leg. wa.gov/CodeReviser/Pages/session _laws.aspx. 

7. Attached as exhibit 6 is a true and correct copy of the House Bill Report for 

House Bill 1 084 of the 2003 legislative session. This document is available at 

http://search.leg.wa.gov/search in the database for the 2003-2004 biennium. 

I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

Executed at Seattle, Washington on this lfi/!day of June, 2013. 

DECLARATION OF MATTHEW MUNSON IN 
SUPPORT OF PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- 2 
G:\Docs\255\2479\PLD\Declaration of Matthew Munson.docx 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

TO: DEFENDANT JAVIER GUTIERREZ; 

No. 12-2-00908-3 

PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S FIRST 
SET OF REQUESTS FOR 
ADMISSION TO DEFENDANT 
JAVIER GUTIERREZ 

Plaintiff Patriot General Insurance Company hereby requests pursuant to Civil Rule 36 

that you admit or deny in writing the following Requests for Admission within TIDRTY (30) 

days of the date of service of these requests upon you. If you object to a Request for Admission, 

the reasons for your objections shall be stated. 

The answer to each Request for Admission shall specifically deny the matter or set forth 

in detail the reason why you cannot truthfully admit or deny the matter. A denial shall fairly 

meet the substance of the requested admission. If you qualify an answer or deny only a part of 

the matter of which an admission is request, you shall specify so much of it as is true and qualify 

or deny the remainder. 

PLAINTIFF PATRIOT GENERAL INSURANCE 
COMPANY'S FIRST SET OF REQUESTS FOR 

26 ADMISSION TO DEFENDANT JAVIER ce © fP \'0RSRUD CANE & PAULICH 
GUTIERREZ 1 A PROFESSIONAL SERVICE CORPORATION 

- 1300 PUGET SOUND PLAZA 

G:\Docs\255\2479\DISCOVERY\First set of RFAs to Javier Gutierrez.docx 
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I You may not give lack of information or knowledge as a reason for failure to admit or 

2 deny, unless you state that you have made reasonable inquiry and that the information known or 

3 
readily obtainable by you is insufficient to enable you to admit or deny. If you consider that a 

matter of which an admission has been requested presents a genuine issue for trial, you may not, 

5 
on that ground alone, object to the request. 

6 

7 
REQUESTS FOR ADMISSION 

8 REQUEST FOR ADMISSION NO. 1: 

9 Admit that defendant Javier Gutierrez's date ofbirth is January 17, 1991. 

10 RESPONSE: 

11 

12 

13 

14 REQUEST FOR ADMISSION NO.2: 

15 Admit that on January 9, 20 II, defendant Javier Gutierrez was 19 years of age. 

16 RESPONSE: 

17 

18 

19 

20 

21 

22 

23 REQUEST FOR ADMISSION NO.3: 

24 Admit that on or around January 9, 2011, Javier Gutierrez was a passenger in an automobile that 

25 

26 

PLAINTIFF PATRIOT GENERAL INSURANCE 
COMPANY'S FIRST SET OF REQUESTS FOR 
ADMISSION TO DEFENDANT JAVIER 
GUTIERREZ- 2 
G:\Oocs\255\2479\DISCOVERY\First set of RFAs to Javier Gutierrez.docx 
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was involved in a motor vehicle accident in or near Walla Walla, Washington. 

RESPONSE: 

"ZJ_ 
DATED this .;L.. day ofMarch, 2013. 

PATRICK M. PAULICH, WSBA #10951 
MATTHEW MUNSON, WSBA #32019 
Attorneys for Plaintiff Patriot General Insurance Company 
lliORSRUD CANE & PAULICH 
1325 Fourth Avenue, Suite 1300 
Seattle, W A 98101 
(206) 389-7755 
ppaulich@tcplaw.com 

25 PLAINTIFF PATRIOT GENERAL INSURANCE 
COMPANY'S FIRST SET OF REQUESTS FOR 

26 ADMISSION TO DEFENDANT JAVIER 
GUTIERREZ - 3 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVIC.E CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Docs\255\2479\DISCOVERY\First set of RFAs to Javier Gutierrez.docx 
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STATE OF WASHINGTON) 
) ss: 

COUNTYOF ) 

Javier Gutierrez, being first duly sworn upon oath, deposes and says: 

I am one of the Plaintiffs herein, I have read the foregoing Requests for Admissions and 
Responses, know the contents thereof, and believe the same to be true. 

Javier Gutierrez 

SUBSCRIBED AND SWORN TO before me this __ day of ____ , 2013. 

NOTARY PUBLIC in and for the State 
of Washington, residing at ______ _ 
My Commission expires on: ______ _ 

Printed Name:-----------

25 PLAINTIFF PATRIOT GENERAL INSURANCE 
COMPANY'S FIRST SET OF REQUESTS FOR 

26 ADMISSION TO DEFENDANT JAVIER 
GUTIERREZ- 4 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Oocs\255\2479\DISCOVERY\First set of RFAs to Javier Gutierrez.docx 

58 
1325 FOURTH A VENUE 

SEATTLE, WA 98101 
I'?Ml 'lRh. 77~<: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

COPY RECEIVED 

APR Z? Z013 

.THORSRUD CAl'i~ & PAUUCII 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital 
community, and JAVIER GUTIERREZ, 

Defendants. 

------------------------~' 

NO: 12 2 00908 3 

DEFENDANT JAVIER 
GUTIERREZ' ANSWER TO 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S 
FIRST SET OF REQUESTS FOR 
ADMISSION 

ANSWER TO REQUEST FOR ADMISSION NO. 1: Admit 

ANSWER TO REQUEST FOR ADMISSION NO. 2: Admit 

ANSWER TO REQUEST FOR ADMISSION NO. 3: Admit 

The undersigned attorney certifies pursuant to Civil Rule 26(g) that 

he or she has read each response and objection to these Requests for Admission, 

and that to the best of his or her knowledge, information, and belief formed after a 

reasonable inquiry, each is (1) consistent with the Civil Rules and warranted by 

existing law or a good faith argument for the extension, modification, or reversal of 

existing law; (2) not interposed for any improper purpose, such as to harass or to 

cause unnecessary delay or needless increase in the costs of litigation; and (3) 

DEFENDANT JAVIER GUTIERREZ' ANSWER TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR ADMISSION/ 1 

59 

Hess Law Office, PLLC 
415 N. Second Avenue 

Walla Walla, WA 99362 
Telephone (509) 525-4744 

Fax (509) 525-4977 
Email peter@hesslawoffice.com 
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not unreasonable or unduly burdensome or expensive, given the needs of the 

case, the discovery already had in the case, the amount in controversy, and the 

importance of the issues at stake in the litigation. 

. -\~ 
DATED this \.]-day of April, 2013. 

Hess Law Office, PLLC 

.---);:?(' 
By: :¢~; J. Biss, ~SBA #39721 

~rieys for Plaintiff 

DEFENDANT JAVIER GUTIERREZ' ANSWER TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR ADMISSION/ 2 
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CERTIFICATE O'F SERVICE 

I HEREBY CERTIFY that on the day of April, 2013, I caused to be 

served the original of DEFENDANT JAVIER GUTIERREZ' ANSWER TO 

PLAINTIFF PATRIOT GENERAL INSURANCE COMPANY'S FIRST SET OF 

REQUESTS FOR ADMISSION by the method indicated below, and addressed to 

the following: 

Mr. Patrick M. Paulich 
Thorsrud Cane & Paulich 
1300 Puget Sound Plaza 
1325 Fourth Avenue 
Seattle, WA 98101 

_x U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile 

Adrienne King, 
Assistant to PETER J. HESS 

DEFENDANT JAVIER GUTIERREZ' ANSWER TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR ADMISSION/ 3 

Hess Law Office, PLLC 
415 N. Second Avenue 

Walla Walla. WA 99362 
Telephone (509) 525-4744 

Fax(509)525-4977 
Email peter@hesslawoffice.com 
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2 

3 APR ( 6 2013 

4 THORSRUD CANE & PAULIC!·~ 

5 

6 

7 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

8 IN AND FOR THE COUNTY OF WALLA WALLA 
PATRIOT GENERAL INSURANCE 

9 COMPANY, a foreign corporation, No.: 12-2-00908-3 

10 Plaintiff 

11 vs. 

12 JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 

13 and JAVIER GUTIERREZ, 

14 Defendants 

15 

PATRIOT GENERAL'S FIRST 
REQUESTS FOR ADMISSION TO 
JORGE GUTIERREZ AND 
RESPONSES 

16 
REQUESTS FOR ADMISSION 

17 
REQUESTION FOR ADMISSION NO. 1. 

18 
Admit that defendant Javier Gutierrez's date of birth is January 17, 1991. 

19 
RESPONSE: 

20 
Admit. 

21 

22 

23 
PATRIOT GENERAL'S FIRST REQUESTS FOR ADMISSION 
TO JORGE GUTIERREZ AND RESPONSES 
Page 1 of3 

2 4 n:lrbkcaoeelguUGffez adv. patriot generalldlecoverylpetriol general'• 111 req admlasion 
and""""""".doc 

25 
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Kilpatrick Law Group, P.C. 
1750 112th Ave. NE Suite D-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
dlck@triallawyersnw.com 

shannon@triallawyersnw.com 



1 REQUESTION FOR ADMISSION NO. 2. 

2 Admit that on January 9, 2011, defendant Javier Gutierrez was 19 years of age. 

3 RESPONSE: 

4 Admit. 

5 

6 

7 

8 REQUESTION FOR ADMISSION NO. 3. 

9 Admit that on or around January 9, 2011, Javier Gutierrez was a passenger in an 

10 automobile hat was involved in a motor vehicle accident in or near Walla Walla, 

11 Washington. 

12 RESPONSE: 

13 Admit. 

14 

15 DATED: Apri126, 2013 

16 

17 

18 

19 

20 

21 

22 

Kilpatrick Law Group, P .C. 

~~vtb~~ 
Dick Kilpatrick, WSBA #7058 
Shannon M. Kilpatrick, WSBA#41495 
Attorneys for Jorge Gutierrez 

23 
PATRIOT GENERAL'S FIRST REQUESTS FOR ADMISSION 
TO JORGE GUTIERREZ AND RESPONSES 
Page2of3 

24 n:lr1llccaoeo'GUI!erraz aclv. palllot ganeralldisooverylpelrlot generah 1st req admiaoion 
and an,_,.. doc 

Kilpatrick Law Group, P.C. 
1750 112th Ave. NE Suite D-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
dick@triallawyersnw.com 

shannon@triallawyersnw.com 

25 
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1 DECLARATION OF SERVICE 

2 

3 The undersigned hereby declares I am over the age of 18 and under the 

4 penalty of perjury under the laws of the State of Washington that on this date I 

5 caused to be served in a manner noted below a true and correct copy of the 

6 foregoing on the parties mentioned below as indicated: 

7 

8 Patrick Paulich [XXX] Fax 
Thorsrud Cane & Paulich 

9 1300 Puget Sound Plaza [ ] u.s. Mail 
1325 Fouth Ave 

10 Seattle, WA 98101 [ 1 Electronic Filing 
f2Qaulich®t92law.com 

11 F:206-386-7795 [ ] Legal Messenger 

12 Peter Hess [ ] FedEx 
Hess Law Office 

13 312 N. Second Ave 
Walla Walla, WA 99362 

14 j2eter@hesslawoffice.com 
F:509-525-49n 

15 

16 Dated this 26th day of April, 2013 at Bellevue, Washington. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Kendra Short, Legal Assistant 

PATRIOT GENERAL'S FIRST REQUESTS FOR ADMISSION 
TO JORGE GVTJERREZ AND RESPONSES 
Page3of3 

n:~lgutierrez ectv. patriot generelldi~alriot general'o 111 raq adml"'lon 
andanswera.doe 

65 

Kilpatrick Law Group, P.C. 
1750 112th Ave. NE Suite D-155 

Bellevue, WA 98004 
(425) 453-8161 

Fax: (425) 605-9540 
dick@triallawyersnw,com 

shannon@triallawyersnw. com 



EXHIBIT 3 
66 



Ch. 242 WASHINGTON LAWS, 1993 

CHAPTER 242 
[Engrossed Substitute House Bill 1233) 

MOTOR VEHICLE INSURANCE-PERSONAL INJURY PROTECTION BENEFITS 
Ell'ccllvc Date: 7/25/93 • Except Sections I through S which become effective on 711194 

AN ACT Relating to mandatory offering of personal injury protection insurance; adding new 
sections to chapter 48.22 RCW; creating a new section; and providing an effective dnte. 

Be it enacted by the Legislature of the State of Washington: 

NEW SECTION .. Sec. 1. Unless the context clearly requires otherwise, the 
definitions in this section apply throughout this chapter. 

(1) "Automobile" means a passenger car as defined in RCW 46.04.382 
registered or principaJiy garaged in this state other than: 

(a) A farm-type tractor or other self-propelled equipment designed for use 
principally off public roads; 

(b) A vehicle operated on rails or crawler-treads; 
(c) A vehicle located for use as a residence; 
(d) A motor home as defined in RCW 46.04.305; or 
(e) A moped as defined in RCW 46.04.304. 
(2) "Bodily injury" means bodily injury, sickness, or disease, including death 

at any time resulting from the injury, sickness, or disease. 
(3) "Income continuation benefits" means payments of at least eighty-five 

percent of the insured's loss of income from work, because of bodily injury 
sustained by him or her in the accident, less income earned during the benefit 
payment period. The benefit payment period begins fourteen days after the date 
of the accident and ends at the earliest of the following: 

(a) The date on which the insured is reasonably able to perform the duties 
of his or her usual occupation; 

(b) The expiration of not more than fifty-two weeks from the fourteenth day; 
or 

(c) The date of the insured's death. 
(4) "Insured automobile" means an automobile described on the declarations 

page of the policy. 
(5) "Insured" means: 
(a) The named insured or a person who is a resident of the named insured's 

household and is either related to the named insured by blood, marriage, or 
adoption, or is the named insured's ward, foster child, or stepchild; or 

(b) A person who sustains bodily injury caused by accident while: (i) 
Occupying or using the insured automobile with the permission of the named 
insured; or (ii) a pedestrian accidentally struck by the insured automobile. 

(6) "Loss of services benefits" means reimbursement for payment to others, 
not members of the insured's household, for expenses reasonably incurred for 
services in lieu of those the insured would usually have performed for his or her 
household without compensation, provided the services are actually rendered, and 
ending the earliest of the following: 
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(a) The date on which the insured person is reasonably able to perfonn those 
services; 

(b) The expiration of fifty-two weeks; or 
(c) The date of the insured's death. 
(7) "Medical and hospital benefits" means payments for all reasonable and 

necessary expenses incurred by or on behalf of the insured for injuries sustained 
as a result of an automobile accident for health care services provided by persons 
licensed under Title J 8 RCW, including pharmaceuticals, prosthetic devices and 
eye glasses, and necessary ambulance, hospital, and professional nursing service. 

(8) "Automobile liability insurance policy" means a policy insuring against 
loss resulting from liability imposed by law for bodily injury, death, or property 
damage suffered by any person and arising out of the ownership, maintenance, 
or use of an insured automobile. 

(9) "Named insured" means the individual named in the declarations of the 
policy 1md includes his or her spouse if a resident of the same household. 

( 10) "Occupying" means in or upon or entering into or alighting from. 
(II) "Pedestrian" means a natural person not occupying a motor vehicle as 

defined in RCW 46.04.320. 
( 12) "Personal injury protection" means the benefits described in sections I 

through 5 of this act. 

NEW SECTION. Sec. 2. (l) No new automobile liability insurance policy 
or renewal of such an existing policy may be issued unless personal injury 
protection coverage benefits at limits established in this chapter for medical and 
hospital expenses, funeral expenses, income continuation, and loss of services 
sustained by an insured because of bodily injury caused by an automobile 
accident are offered as an optional coverage. 

(2) A named insured may reject, in writing, personal injury protection 
coverage and the requirements of subsection (I) of this section shall not apply. 
If a named insured has rejected personal injury protection coverage, that rejection 
shall be valid and binding as to all levels of coverage and on all persons who 
might have otherwise been insured under such coverage. If a named insured has 
rejected personal injury protection coverage, such coverage shall not be included 
in any supplemental, renewal, or replacement pulicy unless a named insured 
subsequently requests such coverage in writing. 

NEW SECTION. Sec. 3. (I) Personal injury protection coverage need not 
be provided for vendor's single interest policies, general liability policies, or 
other policies, commonly known as umbrella policies, that apply only as excess 
to the automobile liability policy directly applicable to the insured motor vehicle. 

(2) Personal injury protection coverage need not be provided to or on behalf 
of: 

(a) A person who intentionally causes injury to himself or herself; 
(b) A person who is injured while participating in a prearranged or 

organized racing or speed contest or in practice or preparation for such a contest; 
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(c) A person whose bodily injury is due to war, whether or not declared, or 
to an act or condition incident to such circumstances; 

(d) A person whose bodily injury results from the radioactive, toxic, 
explosive, or other hazardous properties of nuclear material: 

(e) The named insured or a relative while occupying a motor vehicle owned 
by the named insured or furnished for the named insured's regular use, if such 
motor vehicle is not described on the declaration page of the policy under which 
a claim is made; 

(f) A relative while occupying a motor vehicJe owned by the relative or 
furnished for the relative's regular use, if such motor vehicJe is not described on 
the declaration page of the policy under which a claim is made; or 

(g) An insured whose bodily injury results or arises from the insured's use 
of an automobile in the commission of a felony. 

NEW SECTION. Sec. 4. Insurers providing automobile insurance policies 
must offer minimum personal injury protection coverage for each insured with 
maximum benefit limits as follows: 

(l) Medical and hospital benefits of ten thousand doJiars for expenses 
incurred within thret: years of the automobile accident; 

(2) Benefits for funeral expenses in an amount of two thousand dollars; 
(3) Income continuation benefits covering income losses incurred within one 

year after the date of the insured's injury in an amount of ten thousand dollars, 
subject to a limit of the Jesser of two hundred dollars per week or eighty-five 
percent of the weekly income. The combined weekly payment receivable by the 
insured under any workers' compensation or other disability insurance benefits 
or other income continuation benefit and this insurance may not exceed eighty­
five percent of the insured's weekly income; 

(4) Loss of services benefits in an amount of five thousand dol1ars, subject 
to a limit of forty doUars per day not to exceed two hundred dollars per week; 
and 

(5) Payments made under personal injury protection coverage are limited to 
the amflunt of actual loss or expense incurred. 

NEW SECTION. Sec. 5. In lieu of minimum coverage required under 
section 4 of this act, an insurer providing automobile liability insurance policies 
shaJI offer and provide, upon request, personal injury protection coverage with 
benefit limits for each insured of: 

(I) Up to thirty-five thousand dollars for medical and hospital benefits 
incurred within three years of the automobile accident; 

(2) Up to two thousand dollars for funeral expenses incurred; 
(3) Up to thirty-five thousand dollars for one year's income continuation 

benefits, subject to a limit of the Jesser of seven hundred dollars per week or 
eighty-five percent of the weekly income; and 

(4) Up to forty do11ars per day for loss of services benefits, for up to one 
year from the date of the automobile accident. 
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Payments made under personal injury protection coverage are limited to the 
amount of actual Joss or expense incurred. 

NEW SECTION. Sec. 6. Sections I through 5 of this act are each added 
to chapter 48.22 RCW. 

NEW SECTION. Sec. 7. If any provision of this act or its application to 
any person or circumstance is held invalid, the remainder of the act or the 
application of the provision to other persons or circumstances is not affected. 

NEW SECTION. Sec. 8. Sections I through 5 of this act shall take effect 
July I, 1994. 

NEW SECTION. Sec. 9. The commissioner may adopt such rules as are 
necessary to implement sections I through 5 of this act. 

Passed the House April 20, 1993. 
Passed the Senate April 16, 1993. 
Approved by the Governor May 7, 1993. 
Filed in Office of Secretary of State May 7, 1993. 

CHAPTER 243 
[Engrossed Substitute Hou11e Bill 1259] 

FORFEITED FIREARMS-DESTRUCTION, SALE, OR TRADE OP 
Efl'ectlvc Dale: sn/93 

AN ACT Relating to forfeiture of fircnrms; amending RCW 9.41.098; and declaring an 
emergency. 

Be it enacted by the Legislature of the State of Washington: 

Sec. 1. RCW 9.41.098 and 1989 c 222 s 8 are each ainended to read as 
follows: 

(I) The superior courts and the courts of Jimited jurisdiction of the state may 
order forfeiture of a firearm which is proven to be: 

(a) Found concealed on a person not authorized by RCW 9.41.060 or· 
9.41.070 to carry a concealed pistol: PROVIDED, That it is an absolute defense 
to forfeiture if the person possessed a valid Washington concealed pistol license 
within the preceding two years and has not become ineligible for a concealed 
pistol license in the interim. Before the firearm may be returned, the person 
must pay the past due renewal fee and the current renewal fee; 

(b) Commercially sold to any person without an application as required by 
RCW 9.41.090; 

(c) Found in the possession or under the control of a person at the time the 
person committed or was arrested for committing a crime of violence or a crime 
in which a firearm was used or displayed or a felony violation of the unifonn 
controlled substances act, chapter 69.50 RCW; 

(d) Found concealed on a person who is in any place in which a concealed 
pistol license is required, and who is under the influence of any drug or under 
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HOUSE BILL REPORT 

HB 
1233 

As Reported By House Committee On: 

Financial Institutions & Insurance 

Title: An act relating to mandatory offering of personal injury protection insurance. 

Brief Description: Regulating the mandatory offering of personal injury protection insurance. 

Sponsors: Representatives R. Meyers, Zellinsky, Dellwo, R. Johnson, Scott, Riley, Kessler, 
Dunshee, Dom, Foreman, Grant, Kremen and Johanson. 

Brief History: 

Reported by House Committee on: 

Financial Institutions & Insurance, February 4, 1993, DPS. 

HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS & INSURANCE 

Majority Report: The substitute bill be substituted therefor and the substitute bill do pass. 
Signed by 16 members: Representatives Zellinsky, Chair; Scott, Vice Chair; Mielke, Ranking 
Minority Member; Dyer, Assistant Ranking Minority Member; Anderson; Dellwo; Dorn; 
Grant; R. Johnson; Kessler; Kremen; Lemmon; R. Meyers; Reams; Schmidt; and Tate. 

Staff: John Conniff (786-7119). 

Background: Most automobile insurance companies offer medical coverage, also referred to as 
personal injury protection (PIP) coverage, as part of a comprehensive auto insurance policy. 
PIP coverage includes disability, wage loss, and death benefit coverage. The Insurance 
Commissioner has adopted limited rules setting basic standards for the amount of coverage to 
be offered by insurers who market PIP coverage. 

Summary of Substitute Bill: Automobile liability insurance companies must provide PIP 
coverage under nonbusiness auto insurance policies unless the named insured rejects PIP 
coverage in writing. Insurers need not provide PIP coverage for motor homes or motorcycles, 
for intentional injuries, for injuries arising from war, from toxic waste exposure or from 
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accidents while the insured is occupying an owned but uninsured auto, or from accidents to 
the insured's relatives while occupying an auto owned by the relative. 

Coverage must extend to reasonable and necessary medical and hospital expenses incurred 
within three years from the date ofthe insured's injury up to $10,000. Funeral expenses must 
be covered up to $2,000. Loss ofincome benefits must be provided up to $10,000 subject to 
certain limits. Loss of services benefits must be provided up to $40 per day and not 
exceeding a total of $5,000. Insurers must offer higher limits for all such benefits as 
provided. 

Insurers and policyholders must adhere to the claim procedures outlined. 

Insurance companies may not settle subrogation claims through intercompany arbitration until 
the policyholder's claim has been settled. 

An insurer may not incorporate any exclusion, condition, or other provision in a policy that 
limits the PIP benefits required without the approval of the Insurance Commissioner. 

Substitute Bill Compared to Original Bill: Many technical changes are made to clarify 
requirements for offering PIP coverage and several substantive changes are made to satisfy 
insurance company objections. Among these substantive changes: the deletion of rules 
requiring insurance companies to pay for plaintiffs attorney's recovery of amounts owed to 
the company; further limitations on the required PIP benefits including a weekly limit on loss 
of services coverage; and authority to condition or limit coverage as permitted by the 
Insurance Commissioner. 

Fiscal Note: Requested January 28, 1993. 

Effective Date of Substitute Bill: The bill takes effect July 1, 1994. 

Testimony For: None. 

Testimony Against: (Original Bill): Insurers should not be required to pay the policyholder's 
attorney a share of amounts owed to the insurer simply because such amounts were included 
in the settlement of the policyholdds claim. Required PIP benefits should be clarified in 
several sections to prevent benefit payments and limit benefit payments for persons not 
intended as beneficiaries of PIP coverage. (No testimony on substitute bill). 

Witnesses: Craig McGee, PEMCO (Con); Jean Leonard and Paul Danner, State Farm Insurance 
Company (Con); Clark Sitzes, Independent Agents (Con); Mike Kupphahn, Farmers 
Insurance (neither pro nor con but amend); and Melodie Bankers, Insurance Commissioner's 
Office (with some concerns). 
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Sec. 1. RCW 48.22.005 and 1993 c 242 s 1 are each amended to read as 
follows: 

Unless the context clearly requires otherwise, the definitions in this section 
apply throughout this chapter. 

(1) "Automobile" means a passenger car as defined in RCW 46.04.382 
registered or principally garaged in this state other than: 

(a) A farm-type tractor or other self-propelled equipment designed for use 
principally off public roads; 

(b) A vehicle operated on rails or crawler-treads; 
(c) A vehicle located for use as a residence; 
(d) A motor home as defined in RCW 46.04.305; or 
(e) A moped as defined in RCW 46.04.304. 
(2) "Bodily injury" means bodily injury, sickness, or disease, including 

death at any time resulting from the injury, sickness, or disease. 
(3) "Income continuation benefits" means payments ((ef at least eighty five 

pereeHt et)) fur the insured's loss of income from work, because of bodily injury 
sustained by ((him er her)) the insured in ((the)) an automobile accident, less 
income earned during the benefit payment period. The combined weekly 
payment an insured may receive under personal iniury protection coverage. 
worker's compensation. disability insurance. or other income continuation 
benefits may not exceed eighty-five percent of the insured's weekly income from 
work. The benefit payment period begins fourteen days after the date of the 
automobile accident and ends at the earliest of the following: 

(a) The date on which the insured is reasonably able to perform the duties of 
his or her usual occupation; 

(b) ((The expiration ef net mere tbaa fifty two ·weeks fFem the feurteeath 
day)) Fifty-four weeks from the date of the automobile accident; or 

(c) The date of the insured's death. 
(4) "Insured automobile" means an automobile described on the declarations 

page of the policy. 
(5) "Insured" means: 
(a) The named insured or a person who is a resident of the named insured's 

household and is either related to the named insured by blood, marriage, or 
adoption, or is the named insured's ward, foster child, or stepchild; or 

(b) A person who sustains bodily injury caused by accident while: (i) 
Occupying or using the insured automobile with the permission of the named 
insured; or (ii) a pedestrian accidentally struck by the insured automobile. 

(6) "Loss of services benefits" means reimbursement for payment to others, 
not members of the insured's household, for expenses reasonably incurred for 
services in lieu of those the insured would usually have performed for his or her 
household without compensation, provided the services are actually rendered((; 
aad eHdiHg)). The maximum benefit is forty dollars per day. Reimbursement for 
loss of services ends the earliest of the following: 

(a) The date on which the insured person is reasonably able to perform those 
services; 

(b) ((The expimtieA of fifty t·uo weel(s)) Fifty-two weeks from the date of 
the automobile accident; or 

(c) The date of the insured's death. 
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(7) "Medical and hospital benefits" means payments for all reasonable and 
necessary expenses incurred by or on behalf of the insured for injuries sustained 
as a result of an automobile accident for health care services provided by persons 
licensed under Title 18 RCW, including pharmaceuticals, prosthetic devices and 
eye glasses, and necessary ambulance, hospital, and professional nursing 
service. Medical and hospital benefits are payable for expenses incurred within 
three years from the date of the automobile accident. 

(8) "Automobile liability insurance policy" means a policy insuring against 
loss resulting from liability imposed by law for bodily injury, death, or property 
damage suffered by any person and arising out of the ownership, maintenance, 
or use of an insured automobile. An automobile Jiabilitv policy does not 
include: 

(a) Vendors single interest or collateral protection coverage: 
(b) General liability insurance: or 
{c) Excess liability insurance. commonly known as an umbrella policy. 

where coverage applies only as excess to an underlying automobile policy. 
(9) "Named insured" means the individual named in the declarations of the 

policy and includes his or her spouse if a resident of the same household. 
( 10) "Occupying" means in or upon or entering into or alighting from. 
(II) "Pedestrian" means a natural person not occupying a motor vehicle as 

defined in RCW 46.04.320. 
(12) "Personal injury protection" means the benefits described in this 

section and RCW 48.22.085 through 48.22.1 00. Payments made under personal 
injury protection coverage are limited to the actual amount of loss or expense 
incurred. 

Sec. 2. RCW 48.22.085 and 1993 c 242 s 2 are each amended to read as 
follows: 

(1) No new automobile liability insurance policy or renewal of such an 
existing policy may be issued unless personal injury protection coverage 
((benefits at limits established in this chapter fer ffteeieiH and hOSJ'iml eKpeRses, 
funeral eKJ'enses, income continuation, and loss of services sustained by aft 
insured because of bodily inj1:1ry ea1:1sed by afl autofftobile aeeident are)) is 
offered as an optional coverage. 

(2) A named insured may reject, in writing, personal injury protection 
coverage and the requirements of subsection (1) of this section shaJI.not apply. 
If a named insured ((has rejected)) rejects personal injury protection 
coverage((,));. 

(a) That rejection ((shall be)) is valid and binding as to all levels of coverage 
and on all persons who might have otheiWise been insured under such 
coverage((. If a named insttred has rejeeted perseRal injury pl'6teetion coverage, 
suck eo'f•emge shall not ee included)); and 

(b) The insurer is not required to include personal injury protection 
coverage in any supplemental, renewal, or replacement policy unless a named 
insured subsequently requests such coverage in writing. 

Sec. 3. RCW 48.22.090 and 1993 c 242 s 3 are each amended to read as 
follows: 

(((I) PersoAal injury protection eo .. ·emge need not ee provided for 'i'endoF's 
siAgle iAterest policies, general liability polieies, or ether policies, eommoflly 
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leto•Nn ft5 umbrella ~olieies, tHat ~~ly only as eKcess to the automobile liability 
policy directly ~f'lie&ble to the insuretl motor vehieJe. 

(2) Personal iRjury f'FOteetion eo•rerage neetl not be f'rO't'itletl)) An insurer is 
not reguired to provide personal iniury protection coverage to or on behalf of: 

(((81)) ill A person who intentionally causes injury to himself or herself; 
((W)} ill A person who is injured while participating in a prearranged or 

organized racing or speed contest or in practice or preparation for such a contest; 
((~)) ill A person whose bodily injury is due to war, whether or not 

declared, or to an act or condition incident to such circumstances; 
(((61)) !41 A person whose bodily injury results from the radioactive, toxic, 

explosive, or other hazardous properties of nuclear material; 
((~)) ill The named insured or a relative while occupying a motor vehicle 

owned by the named insured or furnished for the named insured's regular use, if 
such motor vehicle is not described on the declaration page of the policy under 
which a claim is made; 

((00))@ A relative while occupying a motor vehicle owned by the relative 
or furnished for the relative's regular use, if such motor vehicle is not described 
on the declaration page of the policy under which a claim is made; or 

((~)) ill An insured whose bodily injury results or arises from the 
insured's use of an automobile in the commission of a felony. 

Sec. 4. RCW 48.22.095 and 1993 c 242 s 4 are each amended to read as 
follows: 

Insurers providing automobile insurance policies must offer minimum 
personal injury protection coverage for each insured with ((maximum)) benefit 
limits as follows: 

(I) Medical and hospital benefits of ten thousand dollars ((fur CKf'enses 
ineuFFCd within three years of the automobile accident)); 

(2) ((BCBefits fer funeml expeHses in an affteunt)) A funeral expense benefit 
of two thousand dollars; 

(3) Income continuation benefits ((covering iacome losses iHettHed withiA 
one year after the tlate of the insured's injury in an amount)) of ten thousand 
dollars, subject to a limit of ((the lesser ot)) two hundred dollars per week ((61' 
eighry five pereent of the weeldy income. The combiaed weekly paymeAt 
receivable by the insuretl HAder BAY workers' eompensatioH or other tlisability 
insuF&nce benefits or other income continuation benefit aHd this insumnce may 
Hot exceed eighty fiye pereent of the insuretl's weeldy iHcome)); and 

(4) Loss of services benefits ((in &fl amouHt)) of five thousand dollars, 
subject to a limit of ((forty dollars per day Hot to exceed)) two hundred doJlars 
per week((-;-ettt=! 

(5) Payments matte HAder personal injury f'FOtectioH eovemge are limited to 
the amount of actual loss or eM:pense ineuffetl)). 

Sec. S. RCW 48.22.100 and 1993 c 242 s 5 are each amended to read as 
follows: 

((JH lieu of miHimum eoveFBge required uAder RCW 48.22.095)) If 
requested by a named insured, an insurer providing automobile liability 
insurance policies ((shall)) must offer ((aHd provide, upoH request,)) personal 
injury protection coverage for each insured with benefit limits ((fer each insured 
ef)) as follows: 
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(1) ((Yj:He)) Medical and hospital benefits of thirty-five thousand dollars 
((fer medieal end hespital benefits ineuHed within three yeftfS ef ~e atttemeeile 
accident)); 

(2) ((Yp-te)) A funeral expense benefit of two thousand dollars ((fer funeral 
eKpeHSeS iB:eUHed)); 

(3) ((Yj:He)) Income continuation benefits of thirty-five thousand dollars 
((fer ene yeeF's iaeeme eentiBU&tiea eeoefits)), subject to a limit of ((the lesser 
ef)) seven hundred dollars per week ((er eighty fi·,•e pereeot ef the weekly 
ioe6fB:e)); and 

( 4) ((Up te furty dellftfS per dey fer less ef seFYiees eeoefits, fur up te ene 
year frem the date ef the autemeei)e aeeideFtt. 

Payments made under persened injuty pFeteetien ee"erage &fe limited te the 
&mettnt ef &ettt&lless er expense ioettrred)) Loss of services benefits of fourteen 
thousand six hundred dollars. 

Passed by the House February 10, 2003. 
Passed by the Senate April 17,2003. 
Approved by the Governor May 7. 2003. 
Filed in Office of Secretary of State May 7, 2003. 

CHAPTER116 
{House Bill 1150] 

INSURANCE-SINGLE PREMIUM CREDIT 

AN ACf Relating to the sale of single premium credit insurance; and adding a new section to 
chapter 48.18 RCW. 

Be it enacted by the Legislature of the State of Washington: 
NEW SECTION. Sec.l. A new section is added to chapter 48.18 RCW to 

read as follows: 
( 1) For the purposes of this section: 
(a) "Licensee" means every insurance agent, broker. or solicitor licensed 

under chapter 48.17 RCW. 
(b) "Residential mortgage loan" means any loan primarily for personal. 

family, or household use secured by a mortgage or deed of trust on residential 
real estate upon which is constructed or intended to be constructed a single­
family dwelling or multiple family dwelling of four or less units. 

(c) "Single premium credit insurance" means credit insurance purchased 
with a single premium payment at inception of coverage. 

(2) An insurer or licensee may not issue or sell any single premium credit 
insurance product in connection with a residential mortgage loan unless: 

(a) The tenn of the single premium credit insurance policy is the same as the 
temi of the loan; 

(b) The debtor is given the option to buy credit insurance paid with monthly 
premiums; and 

(c) The single premium credit insurance policy provides for a full refund of 
premiums to the debtor if the credit insurance is canceled within sixty days of 
the date of the loan. 

(3) This section does not apply to residential mortgage loans if: 
(a) The loan amount does not exceed ten thousand dollars, exclusive of fees; 
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HOUSE BILL REPORT 

HB 1084 

As Passed Legislature 

Title: An act relating to regulating automobile insurance. 

Brief Description: Regulating automobile insurance. 

Sponsors: By Representatives Hunter, Benson and Schual-Berke; by request oflnsurance 
Commissioner. 

Brief History: 

Committee Activity: 

Financial Institutions & Insurance: 1/22/03, 1128/03 [DP]. 

Floor Activity: 

Passed House: 2110/03, 93-0. 

Passed Senate: 4117/03, 48-0. 

Passed Legislature. 

Brief Summary of Bill 

•Makes technical amendments to the insurance code involving the clarification of existing 
statutory language pertinent to personal injury protection coverage. 

•Clarifies coverage provisions regarding personal injury protection benefits that insurers must 
offer with automobile insurance policies. 

-·--- -------- --------·---------------

HOUSE COMMITTEE ON FINANCIAL INSTITUTIONS & INSURANCE 
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Majority Report: Do pass. Signed by 10 members: Representatives Schual-Berke, Chair; 
Simpson, Vice Chair; Benson, Ranking Minority Member; Newhouse, Assistant Ranking 
Minority Member; Cairnes, Carrell, Cooper, Hatfield, Hunter and Roach. 

Staff: Thamas Osborn (786-7129). 

Background: 

Personal injury protection coverage: "Personal injury protection" (PIP) is a type of 
automobile insurance coverage obtained by most drivers as part of their comprehensive 
automobile insurance policy. The PIP insurance provides immediate benefits to an insured on 
a no-fault basis if he or she is injured in an automobile accident. The coverage generally 
provides limited financial compensation for injury, death, disability, wage loss, and other 
expenses incurred as the result of an accident. Automobile liability insurance companies 
must provide PIP coverage under non-business auto insurance policies unless the named 
insured rejects PIP coverage in writing. Insurers need not provide PIP coverage for motor 
homes or motorcycles. 

Mandatory minimum PIP coverage: At minimum, an insurer must offer PIP benefits that 
cover medical and hospital expenses incurred within three years of the date of the insured's 
injury, up to a maximum of$10,000. Funeral expenses must be covered up to $2,000. A 
maximum of $5,000 in coverage must be provided for loss of services, subject to a limitation 
of $40 per day and $200 per week. Loss of income benefits must also be provided, subject to 
the following conditions: 

• Income losses must be incurred within one year of injury; 

• A total of $10,000 in coverage must be offered, subject to a limit of $200 per week or 85 
percent of average weekly income, whichever is less; and 

•Weekly payments are limited to 85 percent ofthe insured's weekly income, and the 
calculation ofthe amount ofthe weekly payment must include the combined total of the 
insurance benefits and all other income loss benefits received by the insured. 

Optional extended PIP coverage: When explicitly requested by an insured, insurers are 
required to offer PIP benefits that are much more extensive than the mandatory minimums 
discussed above. Under the optional coverage provisions, the coverage limit for medical and 
hospital expenses is raised to $35,000. Coverage for loss of services is set at $40 per day for 
up to one year, and is not subject to a specified yearly limit. The limit on loss of income 
benefits is raised to $35,000, subject to a limit of the lesser of$700 per week or 85 percent of 
the insured's average weekly income prior to the injury. 

The Office of the Insurance Commissioner (OIC) requested this legislation in order to 
reorganize various sections of the PIP statutes and to clarify some of the statutory language. 
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Summary of Bill: 

Technical revisions: The bill is - in essence - technical in nature, insofar as it focuses on 
rearranging the existing statutory provisions, clarifying some confusing statutory language, 
and eliminating redundant passages. Overall, the bill does not substantively change existing 
law, except to the extent that the reorganization and clarification may allow some subtle 
reinterpretation of the PIP statutes. 

Substantive changes: Under current law, the language of the coverage provisions in the PIP 
statutes is confusing, as it can be misinterpreted as imposing maximum limits on the amount 
of PIP benefits that an insurer can offer. The technical revisions in the bill eliminate the 
pot~ntial for such confusion by clarifying that the specified coverages represent the minimum 
coverages that must be offered by an insurer, thus allowing insurers to offer more extensive 
PIP benefits should they so choose. 

Appropriation: None. 

\ Fiscal Note: Not Requested. 

Effective Date: Ninety days after adjournment of session in which bill is passed. 

Testimony For: The language of the statutes pertaining to personal injury protection 
insurance coverage is very confusing. This bill is needed in order to clarify the problematic 
language and to make other purely technical changes. 

Testimony Against: None. 

Testified: Bill Daley, Office of the Insurance Commissioner. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

8 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

9 

10 

11 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
12 GUTIERREZ, and their marital community, 

and JAVIER GUTIERREZ, 
13 

14 
Defendants. 

15 TO: THECLERKOFTHECOURT 

16 AND TO: All Counsel ofRecord 

No. 12-2-00908-3 

NOTE FOR MOTION DOCKET 

17 PLEASE TAKE NOTICE that the undersigned will bring on for hearing: Motion for Summary 
Judgment 

18 

19 

20 

The hearing is to be held: 

DATE: July 15,2013 

TIME: 9:30 AM 
21 '&111',-

DATED this ~y of June, 2013. 

22 

23 

24 

25 

26 

NOTE FOR MOTION DOCKET - 1 
G:\Docs\255\2479\PLD\Note for Motion Docket.docx 
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~~~-
PATRICK M. PAULICH, WSBA #10951 
MATTHEW MUNSON, WSBA #32019 
THORSRUD CANE & PAULICH 
Attorneys for Plaintiff Patriot General 
Insurance Company 

;~~ ..... 
j . ~._.! j 
',-···. 

THORSRUD CANE & PAULICH 
·•. .' -A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 
1325 FOURTH AVENUE 
SEATTLE, WA 98101 

(206) 386-7755 
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2 

3 

4 
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6 

7 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
8 COMPANY, a foreign cmporation, No. 12-2-00908-3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

[PROPOSED] ORDER GRANTING 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S MOTION 
FORSUMMARYJUDGMENT 

THIS MA ITER came on regularly before the Court for hearing on plaintiff Patriot 

General Insurance Company's Motion for Summary Judgment. The Court having considered the 

arguments of counsel and reviewed the records and files herein, including: 

1. Patriot General Insurance Company's Motion for Summary Judgment; 

2. The Declaration of Tomas Miranda and the exhibit to that declaration; 

3. The Declaration of Amy Brunner and the exhibit to that declaration; 

4. The Declaration of Kyle Mosbrucker and the exhibit to that declaration; 

5. The Declaration of Matthew Munson and the exhibits to that declaration; 

6. 

7. 

[PROPOSED] ORDER GRANTING PLAINTIFF 
26 PATRIOT GENERAL INSURANCE COMPANY'S ~-----::.> (,..

1
/:.­

MOTION FOR SUMMARY JUDGMENT- 1 
..,.,.) \~. 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Docs\255\2479\PLD\Proposed order on MSJ.docx 
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1325 FOURTH AVENUE 
SEATTLE. WA 98101 

(206) 386-7755 



1 8. _______________________________________________________ ;and 

2 9. 

3 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED thatplaintiffPatriot General 

4 
Insurance Company's Motion for Summary Judgment is granted and that Patriot General 

5 
Insurance Company has no duty to pay any benefits under the UIM coverage under Policy No. 

6 
471327125 arising from a motor vehicle accident involving Javier Gutierrez that occurred in 

7 
Walla Walla on or around January 9, 2011. 

8 

9 

10 
DONE IN OPEN COURT this day of ---------" 2013. 

11 

12 
The Honorable -------------------

13 
Presented by: 

14 

15 

16 Patrick M. Paulich, WSBA #10951 

17 
Matthew Munson, WSBA #32019 
THORSRUD CANE & PAULICH 

18 
Attorneys for Plaintiff Patriot General 
Insurance Company 

19 

20 

21 

22 

23 

24 

25 
[PROPOSED] ORDER GRANTING PLAINTIFF 

26 PATRIOT GENERAL INSURANCE COMPANY'S 
MOTION FOR SUMMARY JUDGMENT- 2 

THORSRUD CANE & PAULICH 
A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Oocs\255\2479\PLD\Proposed order on MSJ.docx 
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3 

4 

5 

6 

7 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

8 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, No. 12-2-00908-3 

DECLARATION OF SERVICE 
9 

10 

11 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
12 GUTIERREZ, and their marital community, 

and JAVIER GUTIERREZ, 
13 

14 

15 

16 

17 

18 

19 

20 

Defendants. 

I declare under penalty of perjury under the laws of the State of Washington that I caused to 

be setved the listed documents on the following counsel in the manner described below: 

1. Note for Motion Docket; 

2. Plaintiff Patriot General Insurance Company's Motion for Summary Judgment; 

3. Declaration of Kyle Mosbrucker in Support of Plaintiff Patriot General Insurance 

21 Company's Motion for Summary Judgment; 

22 4. Declaration of Matthew Munson in Support of Plaintiff Patriot General Insurance 

23 Company's Motion for Summary Judgment; 

24 

25 

26 

5. Declaration of Amy Brunner in Support of Plaintiff Patriot General Insurance 

Company's Motion for Summary Judgment; 

6. Declaration of Tomas Miranda; 

DECLARATION OF SERVICE- 1 
G:\Docs\255\24 79\PLD\Declaration of Service.docx 
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1 7. [Proposed] Order Granting Plaintiff Patriot General Insurance Company's Motion 

2 for Summary Judgment; and 

3 

4 

5 

6 

7 

8 

9 

8. this Declaration of Service. 

Peter J. Hess 
Hess Law Office, PLLC 
415 N. Second 
Walla Walla, WA 99362 
Via U.S. Mail 

Dick Kilpatrick 
Shannon M. Kilpatrick 
Kilpatrick Law Group, P.C. 
1750 112th AvenueNE, SuiteD-155 
Bellevue, W A 98004 
Via Messenger 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

+h 
Executed at Seattle, Washington thisQ_ day of June, 2013. 

DECLARATION OF SERVICE- 2 
G:\Docs\255\2479\PLD\Declaration ofService.docx 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ. and their marital 
community, and JAVIER GUTIERREZ, 

Defendants. 

------------------------~' 

ISSUES 

NO: 12 2 00908 3 

DEFENDANT JAVIER 
GUTIERREZ'S MEMORANDUM 
OF LAW IN OPPOSITION TO 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S 
MOTION FOR SUMMARY 
JUDGMENT 

1. Whether RCW 48.22.005 Requires Plaintiff Patriot General Insurance 

Company ("Patriot"} to Insure Defendant Javier Gutierrez ("Javier"). 

a. Whether the Family Members Listed Under RCW 48.22.005(5)(a)'s 
Definition of "Insured" are People Whom Patriot Must Insure. 

b. Whether The RCW 48.22.005(5)(a)'s Definition of "Insured" Applies 
to RCW 48.22.030 rThe UIM Statute"). 

2. Whether Patriot can Contract Around the Statutes and Exclude Javier 

from Coverage. 

Hess Law OffiCQ, PLLC 
41!) N. Sooond AvenUQ 

DEFENDANT JAVIER GUTIERREZ'S MEMORANDUM IN OPPOSITION Walla Walla. WA 99382 

TO PLAINTIFF PATRIOT GENERAL INSURANCE COMPANY'S MOTION TelephoneC509l 526-4744 
Fax (509) 526-49n 

FOR SUMMARY JUDGMENT/1 emallpetor@tresslawomce.com 

88 



1 3. Whether the Actual Language of the Policy Excludes Javier from 

2 Coverage. 

3 STATEMENT OF FACTS 

4 Javier basically agrees with Patriot's Statement of Facts. Additionally, at the 

5 time of 1/9/11 collision, Javier was a residant of Defendant Jorge Gutierrez's 

6 ("Jorge") household and is his natural son. (Declaration of Javier Gutierrez p. 1, 

7 ln. 19-21) 

8 ARGUMENT 

9 Standard for Summa!:Y Judgment 

10 Summary judgment shall only be granted "if.the pleadings, depositions, 

11 answers to interrogatories, and admissions on file, together with the affidavits, if 

12 any, show that there is no genuine issue as to any material fact and that the 

13 moving party is entitled to a judgment as a matter of law." CR 56 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. RCW 48.22.005 Reqyires Patriot to Insure Javier 

a. RCW 48.22.005(5)(a) is a law that defines the people whom casualty 
insurance policies MUST insure. Javier meets that definition; thus, 
Patriot MUST insure him. 

(5} "Insured" means: 

(a) The named insured or a person who is a resident of the named 
insured's household and is either related to the named insured by blood, 
marriage, or adoption, or is the named insured's ward, foster child, or 
stepchild ... " RCW 48.22.005(5){a). 

Patriot contends that "[b)y using the disjunctive "or", the statute does not 

mandate that the insured always include residents of the named insured's 

household; instead, the term may refer only to the named insured and certain 

Hess Law Office, PLLC 
415 N. Sea>nd Avenue 

DEFENDANT JAVIER GUTIERREZ'S MEMORANDUM IN OPPOSITION Walla Walla. WA 09362 

TO PLAINTIFF PATRIOT GENERAL INSURANCE COMPANY'S MOTION Teleph0nei509J525-4744 
Fax(509]525~977 

FOR SUMMARY JUDGMENT/ 2 Email petel@hesslawofflce.com 
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1 relatives, as with the Patriot policy." (Plaintiffs Motion for Summary Judgment, p. 

2 8, ln. 15-17). In other words, Patriot contends that it can exclude people from the 

3 statute's list because the statute merely provides a list of people whom it may 

4 insure. This sort of wordplay to sidestep the actual meaning of the statute is akin 

5 to the old "joke about the insurance company that refuses to cover fire damage 

6 under "fire and theft" coverage because the insured wasn't victim to both a fire 

7 and a theft. 

8 The word "or" in RCW 48.22.005(5)(a), when read literally, could be either 

9 disjunctive (expressing alternative meanings) or conjunctive (synonymous with 

10 "and"). As discussed below, in the context of RCW 48.22.005(.5)(a), the word "or" 

11 is clearly conjunctive because the disjunctive interpretation leads to absurd 

12 results. Therefore, Patriot must insure every person listed in the statute. 

13 "There has been, however, so great laxity in the use of these ["and" and 

14 "or"] terms that courts have generally said that the words are interchangeable and 

15 that one may be substituted for the other, if to do so is consistent with the 

16 legislative intent. (Footnote omitted.)" State v. Keller, 98 Wn.2d 725, 729 

17 (1983)(quoting 1A C. Sands, Statutory Construction§ 21.14, at 91 (4th ed. 1972). 

18 See also State v. Tiffany, 44 Wash. 602, 604,87 P. 932 (1906)). Further, the 

19 "court's primary objective in interpreting a statute is to ascertain and give effect to 

20 the intent of the Legislature. Although co~rts may not read into a statute that 

21 which the Legislature has omitted, [courts] may construe a statute so as to avoid 

22 strained or absurd consequences which could result from a literal reading." /d. at 

23 728. 

24 

25 

26 

Hess Law Office, PLLC 
415 N. Second Avenue 
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1 Although Patriots interpretation (that RCW 48.22.005(5}(a) uses the 

2 disjunctive "or'') is one of the feasible literal readings of the word_s of the sta~ute, 

3 this interpretation leads to absurd results. Did the Legislature really intend to 

4 make a list of people whom insurance companies could insure, but did not have to 

5 insure? If so, is that list exhaustive, or could they choose insure others? If the 

6 Legislature intended for this to be an exhaustive list, then it would be illegal for a 

7 mother put her twenty-year-old son, living out of the house, on her policy. It is 

8 absurd to think that the Legislature would restrict the right of such a parent to 

9 contract to insure her son. Thus, there is no way that the Legislature intended to 

1 0 cre:ate an exhaustive list. If the list is not exhaustive, then why would the 

11 Legislature bother to make a list permissible insureds? The answer is that it 

12 wouldn't. The only logical conclusion is that the Legislature created the list 

13 because it intended that all of the people on the list must be defined as "insured", 

14 Finally, RCW 48.22.050(5)(a) states that insured means "[t]he named 

15 insured or a person who is a resident of the named insured's household ... " 

16 (emphasis added). If the "or" was. disjunctive (pre$enting alternative 

17 meanings), the statute would allow Patriot to issue a policy that didn't 

18 actually Insure the named insured. This is, of course, absurd. Therefore, the 

19 Legislature intended that insurance carriers, such as Patriot, must insure all of the 

20 people listed in RCW 48.22.050(5){a). Javier was a resident of the named 

21 insured's household and is related to the named insured by blood. By 

22 Washington State law. Patriot must insure him. 

23 

24 

25 

26 

Hess Law Office, PLLC 
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1 b. RCW 48.22.005 expressly states that it applies to the UIM Statute. 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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The very first sentence of RCW 48.22.005 states that, "'[u)nless the context 

clearly requires otherwise, the definitions in this section apply throughout this 

chapter." If the meaning of the statute is plain, the court discerns legislative intent 

from the ordinary meaning of the words. Tesoro Ref. & Mktg. Co. v. State, Dep't 

of Revenue, 164 Wn.2d 310, 317 (2008). 

Patriot's extensive briefing on the legislative history of RCW 48.22.005 puts 

the cart before the horse. The legislative history is only relevant to statutory 

the same chapter. Therefore, the plain meaning dictates that RCW 48.22.005 

applies to the UIM Statute. 

Patriot claims that RCW 48.22.005's definition of "insured" is not 

incorporated into the UIM Statute because the UIM Statute "does not use the term 

'insured' standing alone" but rather "uses the terms 'persons insured thereunder'. 

Patriot relies on Whatcom Cnty. v. City of Bellingham, 128 Wn.2d 537 (1996) to 

support the proposition. The Whatcom Cnty. case is about ambiguity and does 

not require statutes to use the exact same words. The plain and ordinary meaning 

of "insured" and "persons insured thereunder" are exactly the same. In other 

words, they are unambiguous. In fact, "persons insured" is simply a plural form of 

"insured". · 

The Legislature needed to use the term "persons insured thereunder· to 

avoid ambiguity. As Patriot points out, the UIM Statute discusses the "named 

Hess Law Office, PLLC 
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1 insured" later in the statute. RCW 48.22.005 defines the "named insured" as an 

2 "insured". The UIM Statute needed to make it clear that the "named insured" is a 

3 subset of ''insured". If the Legislature had used the term "insured" early in the 

4 statute and "named insured" later, there is a risk that a reader (whom was 

5 unfamiliar with RCW 48.22.050) may interpret the terms as distinct. To avoid this 

6 confusion, the term "persons insured thereunder" clearly encompasses both the 

7 "named insured" and the rest of the people "insured" under the policy. 

8 Finally, RCW 48.22.005 explicitly states that its definitions "apply 

9 throughout this chapter." If Patriot's contention (that "persons insured thereunder'' 

10 are different from "insured'') were true, then there would be a conflict between 

11 RCW 48.22.005 and The.UIM Statute (48.22.030). "When two statutes apparently 

12 conflict, the rules of statutory construction direct the court to, if possible, reconcile 

13 them so as to give effect to each provision." State v. Landrum, 66 Wn. App. 791, 

· 14 796 (1992). The way to reconcile these two statutes is to give the same meaning 

15 to "insureds" and "persons insured thereunder". Also, "when two statutory 

16 provisions dealing with the same subject matter are in conflict, the latest enacted 

17 provision prevails when it is more specific than its predecessor." /d. RCW 

18 48.22.005 is more re.cent. it specifically defines "insured" and specifically applies 

19 the definition throughout the chapter. There is no way that the Legislature could 

20 have intended for the UIM Statute to modify RCW 48.22.005 because RCW 

21 48.22.005 was enacted long after the UIM Statute. 

22 II 

23 II 

24 

25 

26 
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2. Patriot Cannot Contract Around the Statutes Becpuse the Statutes 

BQcome Part of the Policy. 

Deep within the JangUC!Qe of the policy, Patriot has attempted to contr~ct 

around the statute. The policy states that it insures "any relative of [the named 

insured] if they reside in the same household .... " Thus, at first glance, it appears 

that the policy language complies with the governing statutes (RCW 4.22.005 and 

RCW 4.22.030). However, Patriot attempts to introduce a tricky exclusion with its 

definition of the word "relative". The policy defines "relative" as follows: 

(3) "Relative" means a person living in [the named insured's] 

household related to [the named insured] by blood, marriage or 

adoption, including a ward or foster child. Relative includes a minor 

under [the named insured's] guardianship who lives in [the named 

insured's) household. Any relative who is age fourteen (14) or older 

must be listed on the application or endorsed on the policy prior to a 

car accident or loss. 

Because Javier is older than 14 and nor on the application, Patriot contends that 

he is excluded from coverage. This is sneaky attempt to contract around RCW 

4.22.030 (which incorporates RCW 4.22.005). However, as discussed below, 

these statutes cannot be sidestepped by crafty policy trickery. 

There is no longer any judicial doubt that the state may regulate 

insurance, so closely is that industry affected with the public interest 

(43 Am.Jur.2d Insurances 60 (1969)), and regulatory statutes 

become a part of the policy of insurance. Occidental Ufe Ins. Co. v. 

Powers, 192 Wn. 475 (1937). 
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Thus, a valid statute becomes a part of and should be read Into 

the insurance policy. Dowell, Inc. v. United Pac. Cas. Ins. Co., 191 

Wn. 666 (1937); Williams v. Steamship Mut. Underwriting Ass'n 

Ltd., 45 Wn.2d 209 (1954); State Farm Mut. Auto. Ins. Co. v. Hinkel, 

87 Nev. 478,488 P.2d 1151 (1971); Hendricks v. Meritp/an Ins. Co., 

205 Cai.App.2d 133, 22 Cai.Rptr. 682 (1962). Read into the 

insurance contract as a public policy designed to expand uninsured 

motorist coverage to a significantly greater proportion of the 

population, the statute should receive from the courts a construction 

that will effectuate its manifest purpose. This principle, variously 

stated in other jurisdictions, was so declared in First Nat. Ins. Co. of 

America v. Devine, 211 So.2d 587, 589 (Fia.App.1968): 

Touchette v. Nw. Mut. Ins. Co., 80 Wn.2d 327, 332-33 (1972)(emphasis 

added). 

Patriot takes the position that it is free to contract around RCW 48.22.005's 

definition of "insured" because "the UIM statute 'does not mandate any particular 

scope for the definition of who is an insured in a particular automobile insurance 

policy.'" The original source for this contention is the concurring opinion in the 

1976 Touchette case (main opinion quoted above). In his concurring opinion, 

Justice Neill stated: 

The policy of RCW 48.22.030 requires that insurers make available 

uninsured motorist coverage to a class of 'insureds' that is at least as 

broad as the class in the primary liability sections of the policy. It 

does- not preclude the parties from reaching agreement as to the 

scope of that class in the first instance. The majority correctly 

removes the exclusionary clause in the contract before us, as a void 

attempt to sidestep the statutory policy. The additional conclusion, 
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that plaintiff is an 'insured' for purposes of uninsured moto.rist 

coverage, results from the terms of this contract rather than any 

statutory policy. 

Touchette v. Nw. Mut. Ins. Co., 80 Wn.2d 327, 337 (1972). 

There are two things that are particularly noteworthy about Justice Neill's 

statement. First, this opinion was published in 1976 and, as Patriot points out. 

RCW 48.22.005 was not enacted until 1993. So, at the time of the Touchette 

opinion, RCW 48.22.005 did not exist and there was no statutory definition of 

"insured". 

Second, Justice Neill makes it clear that any "attempt to sidestep statutory 

policy'' is "void". This is consistent with Touchette's main opinion (quoted on page 

7-8 above) that the statute becomes part of any insurance policy issued in this 

state. Since 1993, the term "insured" has been defined by statute. Therefore, it is 

clear that Justice Neill's contention that the policy can limit the scope of insured is 

abrogated because (since 1993) the policy definition of "insured" must be at least 

as broad as the definition of "Insured" in RCW 48.22.005. 

Patriot has cited several other cases (all based on Touchette) which 

p~rportedly support its contention that It is free to limit the scope of the definition 

of "insured". The following addresses each of those cases and explains why each 

is inapplicable to the case at hand: 

1. Farmers Ins. Co. of Washington v. Miller, 87 Wn.2d 70 {1976) states 

that the UIM Statute (48.22.030) "does not mandate any particular 

scope for the definition of who is an insured in a particular 
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2. 

3. 

4. 

5. 

6. 

automobile insurance policy." -This case is from 1976. As 

discussed above, this is pre-RCW 48.22.005 and this contention is 

abrogated by RCW 48.22.005, which is read into post-1993 policies. 

Smith v. Cont'/ Cas. Co., 128 Wn.2d 73, 83 (1995Xquoting Miller}-

This case involved the coverage of an employee on a UIM policy 

insuring a business. RCW 48.22.005 is not applicable to this 

situation as it speaks about family members not employees. In the 

case of the business policy the insurance company free to mandate 

the scope of the definition of insured. This has no bearing on the 

case at hand 

Federated Am. Ins. Co. v. Raynes, 88 Wn.2d 439. 443 {1977)- Pre-

6
"'--t 

1993 case quoting Touchette. Abrogated by RCW 48.22.005. ~ 

Vasquez v. Am. Fire & Cas. Co.,_Wn.App._, 298 P.3d 94, 98 

(2013} - The named insured was a business, which does not have 

family members. RCW 48.22.005 did not apply to the policy in 

Vasquez and, therefore, the insurer in that case was free to limit the 

definition of insured. This has no bearing on the case at hand. 

Fin. lndem. Co. v. Keomaneethong, 85 Wn. App. 350, 353 (1997)­

The policy definition of "insured" matched the RCW 48.22.005{5)(a) 

definition, thus, it was never discussed. The issue involved coverage 

for guest passengers. This case is not applicable. 

Dairy/and Ins. Co. v. Uhls, 41 Wn. App. 49, 54 (1985}{quoting 

Raynes, 88 Wn.2d at 444}- Another pre-1993 case quoting Raynes 
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7. 

(see #3 above). Like Raynes this case is abrogated by RCW 

48.22.005, which created an inescapable definition of "insured". 

Wheeler v. Rocky Mountain Fire & Cas. Co., 124 Wn. App. 868, 874 

(2004)- The policy definition of ''insured" in this case complied with 

the law and defined ''insured" according to RCW 48.22.005. 

Wheeler was not covered by her foster mother's policy because she 

had turned 18 and was no longer met the definition of ''foster 

daughter''. This has no bearing on the case at hand. 

As Patriot points out, there are only four published Washington opinions 

citing RCW 48.22.005. Of those four opinions, one reads RCW 48.22.005's 

definition of "insured" directly in to the UIM statute and another implies that RCW 

48.22.005(2)'s definition of "bodily injury'' applies to UIM. Cherry v. Truck Ins. 

Exch., 77 Wn. App. 557,563 n.3 (1995); Daley v. Allstate Ins. Co., 86 Wn. App. 

346, 355 (1997) rev'd, 135 Wn.2d 777 (1998). Thus, it is clear that when courts 

consider the language of RCW 48.22.005, they realize that it must be read into 

the UIM statute. 

Finally; 

The UIM statute does not contain a ''legislative intenf' section, but 

this court has consistently stated that the Legislature enacted the 

UIM statute to Increase and broaden the protection of members 

of the public who are Involved in automobile accidents. Thls 

legislative purpose "is not to be eroded ... by a myriad of legal 

niceties arising from exclusionary clauses. RCW 48.22.030 

should be read, therefore, to declare a public policy overriding the 

exclusionary language so that the intendments of the statute are 
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read into and become part of the contract of insurance." The UIM 

statute "is to be liberally construed in order to provide broad 

protection against financially irresponsible motorists." This 

interpretation of legislative purpose has generally resulted in this 

court's voiding any provision in an insurance policy which is 

inconsistent with the statute, which is not authorized by the statute, 

or which thwarts the broad purpose of the statute. The public policy 

of protecting the innocent victim of an uninsured motorist is applied 

to the underinsured motorist to the extent that it is compatible. 

Clements v. Travelers lndem. Co., 121 Wn.2d 243, 251~52 (1993) 

(emphasis added)( citations omitted). 

10 Because, RCW 48.22.0Q5(5)(a)'s definition of "insured'' was explicitly incorporated 

11 into The UIM Statute in 1993, The UIM statute now mandates a particular scope 

12 for the definition of who is "insured". Patriot, in its attempt to "erode" the coverage 

13 required by The UIM Statute, is engaging in the exact same "legal niceties" that 

14 the Clements Court condemned. Patriot is attempting to insure fewer people than 

15 the statute requires. This type of erosion creates a slippery slope. 

16 Patriot seeks to decrease and narrow "the protection of members of the 

17 public who are involved in automobile accidents." Not only is this contrary to the 

18 intent of the Legislature, it also produces draconian and absurd results. Under 

19 Patriot's interpretation of its policy, Jorge's 14-year-old children are not covered. 

20 Patriot attempts to exclude vulnerable 14-yearftolds, whom are not even old 

21 enough to drive, let alone purchase their own UIM coverage. If the Court allows 

22 1 such erosion of The UIM Statute, vulnerable members of the public will be 

23 endangered. Under Patriot's interpretation, exclusion of 2-year-olds is perfectly 

24 

25 

26 
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1 legal. There is simply no way that the Legislature intended such a result. It Is 

2 both absurd and dangerous. 

3 The Jaw is clear, RCW 48.22.005(5)(a)'s definition of "insured" must be 

4 read into all Washington UIM policies and this sets the minimum amount of 

5 coverage permissible in Washington. Javier meets the statutory definition of 

6 "insured". Consequently, Patriot must insure him. This cannot be sidestepped, 

7 eroded, or contracted around. 

8 3. The Language of the Policy Does Not Exclude Javier from 

9 Coverage. 

1 0 "A term is ambiguous if it is fairly susceptible to two different but 

11 reasonable interpretations by an average insurance purchaser. We construe 

12 ambiguous insurance contract language in favor of the insured." Wheeler v. 

13 Rocky Mountain Fire & Cas. Co., 124 Wn. App. 868,872 (2004). 

14 Patriot's policy states that it insures "any relative of [the named insured] if 

15 they reside in the same household .... " Javier resided with his father, who was the 

16 named insured; however, Patriot contends that Javier is not covered by the policy 

17 because "he is over the age of 14 and not listed on the application or any 

18 endorsement." Patriot contends that the policy clearly and unambiguously 

19 excludes Javier from coverage. However, the policy actually is ambiguous 

20 because it doesn't state the punishment for failure to list relatives over the age of 

21 14. 

22 The policy defines "relative" as follows: 

23 

24 

25 

26 
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(3) "Relative" means a person living in [the named insured's] 

household related to [the named insured] by blood, marriage or 

adoption, including a word or foster child. Relative includes a minor 

under [the named insured's] guardianship who lives in [the named 

insured's] household. Any relative who is age fourteen (14) or older 

must be listed on the application or endorsed on the policy prior to a 

car accident or loss. 

The language of the policy requires relatives over the age of 14 to be listed 

on the application or endorsement. Patriot contends that such unlisted relatives 

are no longer defined as "relatives" and, therefore, are not "insured". The policy 

language provides no such punishment. In fact, the purported exclusionary 

sentence itself implies that unlisted family members over 14 are still considered to 

be ''relatives"; and "relatives", as defined by the policy itself, are "insured". 

The purported exclusionary sentence states, "[a]ny relative who is age 

fourteen (14) or older must be listed." If such unlisted people are not considered 

to be "relatives", the policy should say something like, "any household members 

who are 14 or older must be listed or they will no longer be considered to be 

"relatives" and will be excluded by the policy. M 

If the Patriot wishes to enforce such drastic policy exclusions upon its 

insureds, it ought to at least inform the policyholder of the exclusion. Here, the 

consequences for not listing a 14-year-old are not defined. Patriot claims that the 

punishment is exclusion from coverage. But, another reasonable interpretation is 

that there is no punishment at all. There are two reasonable ways to interpret this 

clause, therefore, it is ambiguous. Ambiguity is construed against Patriot. Thus, 

Javier is insured under the very terms of the policy. 

Hess Law Office, PL.LC 
415 N. Se<:ond Avenue 

DEFENDANT JAVIER GUTIERREZ'S MEMORANDUM IN OPPOSITION wan8w,na,WA 99362 
TO PLAINTIFF PATRIOT GENERAL INSURANCE COMPANY'S MOTION TeJepllOne(S09)c>25""744 

F~x(509)S25-4977 
FOR SUMMARY JUDGMENT/14 emanpeter@hesslawoffice.ccm 

101 



1 CONCLUSION 

2 Patriot's contention that it may pick and choose whom it wishes to insure 

3 from the list of people in RCW 48.22.005(5)(a) is both absurd and dangerous. 

4 The only realistic reading of the statute Is that it requires all listed relatives to be 

5 "insured" by any policy issued in the State of Washington. Javier was a member 

6 of his father's (the named insured) household. Thus, he meets the statutory 

7 definition of insured and must be insured by his father's policy. 

8 RCW 48.22.005(.5)(a)'s definition of "insured" applies throughout chapter 

9 48.22. RCW 48.22.003 (The UIM Statute) is within the chapter and, therefore, the 

10 definition of insured is expressly incorporated into The UIM Statute. Patriot may 

11 not contract around the statutory definition of "insured" because a valid statute 

12 becomes part of, and is read into, all Washington insurance policies. Therefore, 

13 Washington State law requires Patriot to insure Javier and there is no way around 

14 it. 

15 Even if Washington law allowed Patriot to contract around the statutory 

16 definition of "insured" (which it does not), Patriot's policy language is ambiguous 

17 regarding the punishment for failure to list relatives 14 and older on the 

18 application. A literal reading of the policy implies that there is no punishment at 

19 all. Any ambiguity is construed against the insurance company. Thus, even the 

20 policy insures Javier. 

21 Javier is in agreement with Patriot's recitation of the facts. The issues 

22 raised have to do with the interpretation of Washington law. Therefore, there is no 

23 genuine issue of material fact and the Court should rule that, as a matter of Jaw, 

24 

25 

26 
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1 Javier is insured under Jorge's policy with Patriot. 
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and DEFENDANT JAVIER GUTIERREZ'S MEMORANDUM OF LAW IN 
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Mr. Patrick M. Paulich 
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1300 · Puget Sound Plaza 

1325 Fourth Avenue 

Seattle, WA 98101 

Ms. Shannon Kilpatrick 

Kilpatrick Law Group, P .S. 

1750 -112th Ave. N.E., Suite D-155 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital 
community, and JAVIER GUTIERREZ, 

Defendants. 

------------------------~' 

NO: 12 2 00908 3 

DECLARATION OF 
DEFENDANT JAVIER 
GUTIERREZ 

Javier Gutierrez, being first duly sworn on oath, under penalty of perjury, states as 

follows: 

Ill 

1. 

2. 

3. 

4. 

5. 

I am a defendant in this action. 

My date of birth is 1/17/1991. 

Defendant Jorge Gutierrez is my natural father. 

On 1/9/2011, I was a passenger in a vehicle that was involved in a 

single-vehicle collision. 

At the time of the coll.ision, I was residing in my father's household. 

I certify under penalty of perjury under the laws of the state of Washington 

Hess Law Office, PLLC 
415 N. Secc<ld Avenue 

Walla Wallll, WA 9936? 

DECLARATION OF DEFENDANT JAVIER GUTJERREZ/1 

Telephone (609) 525-4744 
Fax(509)~97T 

Email petet@hecslawofflce.com 
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1 that the foregoing is true and correct. 

2 alia Walla, Washington. 

Presented by: 

3 
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Hess Law Office, PLLC 
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JUL U 5 2013 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF WALLA WALLA 

9 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, No.: 12-2-00908-3 

10 

11 

12 

Plaintiff 

vs. 

JORGE GUTIERREZ and JANE DOE 

DEFENDANT JORGE 
GUTIERREZ'S OPPOSITION TO 
PATRIOT GENERAL INSURANCE 
-COMPANY'S MOTION FOR 
SUMMARY JUDGMENT 

13 GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

14 
Defendants 

15 I. INTRODUCTION AND RELIEF REQUESTED 

16 Patriot General asks this Court to be relieved from paying out a UIM claim to 

17 Javier Gutierrez, who was insured under his father, Jorge Gutierrez's policy.-lt relies 

18 

19 

20 

21 

22 

23 

24 

25 

on a breach of the section of the policy that requires disclosure of all relatives of the 

named insured age 14 or older. To support its motion, Patriot General misinterprets 

its own policy language and misinterprets the UIM statute and its companion 

definitions. It also erroneously claims that Jorge agreed none of his children would be 

covered when Jorge never intended to agree to that. In reality, the plain language of 

DEFENDANT JORGE GUTIERREZ'S OPPOSITION TO 
PATRIOT GENERAL INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- Page 1 of 20 
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1 its policy insures Javier. While the defendants may have breached the disclosure 

2 requirement, to avoid liability because of any breach Patriot General is required to 

3 show actual prejudice. It made no effort to do so. 

4 If this Court finds there is no coverage for Javier or finds Javier is excluded, it 

5 will have to confront an issue that does not appear to be addressed in any published 

6 case: does Washington law allow Patriot General to limit UIM coverage to only those 

7 relatives of the named insured under the age of 14? Defendant asserts the provision 

8 violates the UIM statute which requires UIM coverage for all relatives living with the 

9 named insured without regard to age. Further, the provision violates public policy 

1 0 because it excludes coverage for ( 1) parties who were passengers and had no 

~ 1 control over the vehicle, and (2) parties who had no other UIM insurance available to 

12 them, including children. Patriot General's motion should be denied. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II. FACTUAL AND PROCEDURAL HISTORY 

Jorge Gutierrez went to Tomas Miranda for insurance in 2010 in part because 

he does not speak or read English. Jorge Gutierrez Decl.1f 4. He always intended for 

his entire family to be covered by the insurance, including his son, Javier. /d. 1f 5. The 

application was all in English and Jorge provided the information to Mr. Miranda. /d.1f 

4 It is clear that Mr. Miranda typed in the information and printed out the form for 

Jorge to sign because the only handwritten portion is the initials and signatures. 

Miranda Decl., Ex. 1. Jorge elected UIM coverage. /d. He then signed and initialed 

where Mr. Miranda told him to. Jorge Gutierrez Decl. 1f 4. 

Jorge had no understanding the insurer required disclosure of all his children 

age 14 and over./d. -,r 5 He certainly never intended to agree that his children would 

DEFENDANT JORGE GUTIERREZ'S OPPOSmON TO 
PATRIOT GENERAL INSURANCE COMPANY'S MOTION FOR 
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1 not be covered. Jorge believed all his children had coverage, including Javier. 

2 In January 2011 Javier was riding as a passenger in a friend's vehicle and 

3 injured in a collision. Javier did not have any other automobile insurance. ld. 1r 8. He 

4 lived at home with his parents and did not own his own vehicle. ld. 

5 Javier and Jorge made a claim with Patriot General, which it denied. The first 

6 time Jorge found out the policy required disclosure of any relatives was when Javier's 

7 claim was denied. Patriot General then sued both !Jorge and his son Javier. 

8 Ill. ISSUES PRESENTED 

9 Does the policy at issue, which covers relatives living with the named Insured, 

10 cover Javier, Jorge's son and who lived with him at the time of the collision? Does.a 

11 breach of the provision requiring disclosure of family members age 14 and over 

12 preclude coverage absent any showing of actual prejudice by the insurer? 

13 If the policy language excludes Javier, is an insured allowed to define who is 

14 an insured more narrowly than the UIM statute does? 

15 If not, does public policy, which calls for broad UIM coverage to protect 

16 innocent injured parties, prohibit an insurer from excluding coverage for Javier, who 

17 has no other way to get his own UIM insurance? 

18 IV. EVIDENCE RELIED UPON 

19 In addition to the court files and the documents filed by defendant Javier 

20 Gutierrez in opposition to plaintiff's summary judgment motion, this opposition relies 

21 on the declaration of Jorge Gutierrez. 

22 V. ARGUMENT AND AUTHORITY 

23 Summary judgment is appropriate only when two factors are met: (1) when 

24 

25 

DEFENDANT JORGE GUTIERREZ'S OPPOSITION TO 
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1 there is no genuine issue of material fact, and (2) the moving party is entitled to 

2 judgment as a matter of law. CR 56( c). The moving party bears the burden of 

3 establishing both requirements. Karl A. Tegland, 14A Washington Practice: Civil 

4 Procedure,1f 25:12 (2d ed. 2012). All facts and reasonable inferences therefrom must 

5 be taken in the light most favorable to the non-moving party. Riley v. Andres, 107 Wn. 

6 App. 391, 395, 27 P.3d 618 (2001 ). Any doubt as to the existence of a genuine Issue 

7 of material fact should be resolved against the moving· party, and the case should be 

8 allowed to go to trial. Tegland, 14A Washington Practice: Civil Procedure,§ 25:14. 

9 

10 

11 

12 

13 

14 

15 
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A. The Factual Basis For Patriot General's Motion Is Incorrect- Jorge 
Gutierrez Did Not Agree To Patriot General's Insured Exclusion 

The strong assertion underlying Patriot General's motion for summary 

judgment is that Jorge Gutierrez agreed that none of his children, including Javier, 

would be covered. Setting aside the issue of whether parties are free to contract 

around provisions in the UIM statute (which is addressed below in Section C), this 

assertion could not be further from the truth. 

As Jorge makes clear in his declaration, Jorge wanted full coverage for his 

whole family, including Javier and Viviana, and thought he was getting it. Jorge 

Mr. Miranda the information he asked for. ld.1f 4. Mr. Miranda showed Jorge where to 

initial and sign. /d. 

As a result, Jorge did not understand that the Patriot General required 

disclosure of his relatives age 14 and over that lived with him. ld.,Y 5. He never 

DEFENDANT JORGE GUTIERREZ'S OPPOSITION TO 
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1 intended to tell the insurer that none of his chlldren would be driving. ld. ' 6. He never 

2 understood that there would be any reason for his children, including Javier, to be 

3 denied coverage until Patriot General denied Javier's claim. /d. 

4 Given these facts, It is clear that Jorge never intended to agree that his 

5 · children living with him would not be covered. So to the extent Patriot General is 

6 arguing there was agreement that his children would not be covered, Its motion 

7 shoul~ be denied. There is a genuine issue of material fact about whether the parties 

8 actually agreed on anything. 
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10 

11 

12 

13 
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B. The Plain Language Of The Policy Does Not Actually Exclude Jorge 
From Coverage, As The Insurer Claims 

The factual question ·would be moot, however, if this Court decided that the 

policy actually covers Javier {addressed in this Section) or if the provision violated the 

UIM statute or Its public policy (addressed in Section C below). The construction of 

an insurance policy is a question of law. State Farm Gen. Ins. Co. v. Emerson, 102 

Wn.2d 477, 480, 687 P.2d 1139 (1984). Patriot General correctly noted the proper 

framework for the analysis of whether there is coverage: (1) the insured must first 

establish that the loss falls within the scope of the policy, and (2) then the insurer 

must show that the loss is excluded by specific policy language. Diamaco, Inc. v. 

Aetna Cas. & Sur. Co., 97 Wn. App. 335, 337, 983 P .2d 707 ( 1999). 

Insurance policies are construed as contracts. Austl. Unlimited, Inc. v. Hartford 

Cas. Ins. Co., 147 Wn. App. 758, 765, 198 P.3d 514 (2008). The purpose of 
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1 69, 659 P.2d 509 (1983}, modified on other grounds, 101 Wn.2d 830, 683 P.2d 186 

2 (1984). The policy should be interpreted as it would be understood by the average 

3 person purchasing insurance. McDonald v. State Farm Fire & Cas. Co., 119 Wn.2d 

4 724, 733, 837 P.2d 1000 (1992). If there Is ambiguity, it should be strictly construed 

5 against the insurance company and in favor of the insured. George v. Farmers Ins. 

6 Co. of Wash., 1 06 Wn. App. 430, 439, 23 P .3d 552 (200 1 ) .. 

7 Patriot General misinterprets the policy language 1 and its legal effect, and it 

8 confuses the Issue of who is an insured with the duties imposed on the policyholders 

9 by the policy. Further, it provided no evidence it suffered actual prejudice from any 

1 0 breach of the duty to disclose family members. Thus, Patriot General cannot meet its 

11 burden on summary judgment and its motion fails. 

12 1. Javier fits the definition of "relative" in the policy, and his insured 
status Is not negated by the late notice to plaintiff that he was 

13 driving 

14 The insurer argues that the Javier was never an insured to begin with because 

15 he was not disclosed to the insurer prior to the collision; therefore, it argues, 

16 defendants cannot meet prong one of the two-step analysis and the burden does not 

17 shift to the insurer to prove an exclusion applies. Plaintiff's argument rests on a 

18 fundamentally faulty reading of the policy language and the legal effect of that 

19 language. The provision requiring disclosure of aU relatives age 14 and older has no 

20 bearing on whether Javier is actually insured, as a careful reading of the policy 

21 

22 1 Perhaps not surprisingly, Patriot General interpreted the policy language to its own 
benefit and not to the benefrt of its insureds. This and other problems in the adjustment of 

23 Javier's claim may be the basis of a later bad faith action. 

24 

25 
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1 language demonstrates. 

2 The insuring language is found on page 1 of the policy, which is Exhibit 1 to 

3 the Declaration of Amy Brunner. There the policy states (bold in the original): 

4 In return for your premium payment and subject to the terms and 
conditions of this policy, we will Insure you for the coverages up to the 

5 limits of liability for which a premium is shown on the Declarations Page of 
this policy. 

6 

7 

8 

9 

So if Javier fits under the definition of "you," he becomes an Insured, and then the 

burden shifts to the insurer to show an exclusion applies. 

"You" is defined on page 2 of the policy (bold in original) (~mphasis added): 

"You" and "your" mean the person shown as the named insured on the 
1 0 Declarations Page and that person's spouse if residing in the same 

household. You and your also means any relative of that person if they 
11 reside In the same household, providing they or their spouse do not own a 

motor vehicle. 
12 

Relative is then defined as (bold in original) (emphasis added): 
13 

"Relative" means a person living in your household related to you by 
14 blood, marriage or adoption, including a ward or foster child. Relative 

includes a minor under your guardianship who lives in your household. 
15 Any relative who is age fourteen ( 14) or older must be listed on the 

application or endorsed on the policy prior to a car accident or loss. 
16 

17 

18 

19 

20 

21 

22 

The first two sentences of the definition of relative cover who is an insured. 

The third sentence simply imposes a duty of disclosure on the insureds. This 

language, by its plain terms, brings Javier under the umbrella (no pun intended) of 

being an insured.2 He is Jorge's son, living wtth Jorge. While the policy requires 

disclosure of relatives 14 years and older, that provision has no effect on Javier's 

2 Plaintiff makes no allegation that Javier owned a vehicle as a reason for why coverage 
23 should be denied. 

24 

25 
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1 Insured status. It is presumably a mechanism for the insurer to keep tabs on 

2 everyone who might be an insured. And it is no different than any other policy 

3 provision requiring the Insureds to do something, such as notifying the insurer of an 

4 accident or cooperating with the insurer's investigation. While any alleged breach of 

5 the notice provision can ultimately affect whether there is coverage for Javier's loss, it 

6 does not affect whether he was ever an insured in the first place. 

7 2. To avoid coverage for the breach of the duty of disclosure, Patriot 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

General was required- and failed - to show actual prejudice 

Because Javier is an insured, the burden shifts to the Insurer to point to some 

reason why Javier is not covered. Patriot General raise just one- the disclosure 

requirement for Jorge's family age 14 and older. Thus the question becomes, what is 

the legal affect of any alleged breach of disclosure requirement? Implicitly, Patriot 

General argues that because defendants failed to timely disclose, there is no 

coverage for Javier's injuries, period. In other words, Patriot General is implicitly 

arguing that the disclosure of relatives age 14 and older is a condition precedent to 

recovering under the policy. But this kind of argument has been rejected by 

Washington courts for almost 40 years. 

In situations involving disputes about whether a policy provision has been 

breached, Washington courts require insurers to prove they were actually prejudiced 

by some alleged breach of an insured's duty before an insurer can escape liability. 

See Oregon Auto. Ins. Co. v. Salzberg, 85 Wn.2d 372, 377, 535 P.2d 816 (1975). In 

Salzberg, the insurer claimed the policyholder breached the cooperation clause, 

which according to the policy language was a condition precedent to receiving 
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1 benefits. By failing to cooperate, the insurer argued the insured was not entitled to 

2 recover anything. The court rejected that approach and instead required the insurer 

3 to prove it was prejudiced by a breach before being relieved of liability. ld. at 376. 

4 In refusing to impose traditional contract principles on insurance policies, the 

5 court reasoned: 

6 insurance policies, in fact, are simply unlike traditional contracts, i.e., they 
are not purely private affairs but abound with public policy considerations, 

7 one of which is that the risk-spreading theory of such policies should 
operate to afford to affected members of the public - frequently innocent 

8 third persons - the maximum protection possible consonant with fairness 
to the insurer. It is manifest that this public policy consideration would be 

9 diminished, discounted, or denied if the insurer were relieved of its 
responsibilities although it is not prejudiced by the insured's actions or 

10 conduct .... 

11 Such relief, absent a showing of prejudice, would be tantamount to a 
questionable windfall for the Insurer at the expense of the public. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

/d. at 376-77. 

This prejudice analysis has been applied to virtually every kind of policy 

provision. See, e.g., Canron, Inc. v. Federal Ins. Co., 82 Wn. App. 480,485,918 P.2d 

937 (1996) (late notice of the claim); Tran v. State Farm Fire and Cas. Co., 136 

Wn.2d 214, 961 P.2d 358 (1998) (breach ofthe cooperation clause); Pub. Uti/. Dist. 

No. 1 of Klickitat Cnty. V. lnt'llns. Co., 124 Wn.2d 789,803-04, 881 P.2d 1020 (1994) 

(cooperation, notice and no-settlement clauses); Unigard Ins. Co. v. Leven, 97 Wn. 

App. 417, 427, 983 P.2d 1155 (1999} (late tender). 

The actual prejudice requirement was very recently reaffirmed by our Supreme 

Court when it was applied to the policy provision requiring insureds to submit,to 

examinations under oath. Staples v. Allstate Ins. Co., 176 Wn.2d 404,417-18,295 
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1 P.3d 201 (2013). The court stated: 

2 We have required a showing of prejudice in nearly all other contexts to 
prevent insurers from receiving windfalls at the expense of the public and 

3 to avoid hinging relief on a discredited legalistic distinction. The same 
concerns apply equally to the [examination under oath] requirement. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

ld. at 418. 

Just as prejudice must be shown with other policy provisions, Patriot 

General must demonstrate prejudice with any breach of the provision requiring 

disclosure of any relative age 14 and over. It has asserted no good reason not to 

apply the actual prejudice rule in this situation. 

Patriot General has also made no attempt to put forth any evidence of 

prejudice from the breach, so its motion fails. 3 The party claiming prejudice has the 

burden of proof on that issue: 

A claim of actual prejudice requires "affirmative proof of an advantage lost 
13 or disadvantage suffered as a result of the [breach], which has an 

identifiable detrimental effect on the insurer's ability to evaluate or present 
14 defenses to coverage or liability. 

15 /d. at 419. In other words, a party needs to put forth particularized proof and cannot 

16 rely on general or vague allegations of harm. 

17 It is highly unlikely Patriot General has suffered any specific harm the courts 

18 

19 

20 

21 

22 

23 

24 

25 
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1 are worried about from not knowing Javier was driving the insured vehicles. As the 

2 Staples Court noted, the harm it is concerned with is something affecting "the 

3 insurer's ability to evaluate or present defenses to coverage or liability." /d. Here, no 

4 such harm of this type could exist because there have been no allegations that Jorge 

5 and Javier have done anything to impede the plainti~s cc:>verage investigation or 

6 liability investigation, to the extent any investigation occurred. There has been no 

7 allegation that the policyholders refused to tum over documents and other information 

8 and refused to answer questions, such as in Tran v. State Farm Fire & Cas. Co., 136 

9 Wn.2d 214, 218-21, 961 P.2d 358 (1998). Nor has there been any allegation that 

10 defendants did anything to delay the claim and that delay somehow caused evidence 

11 to be lost, as in Sears, Roebuck and Co. v. Hartford Accident & lndem. Co., 50 

12 Wn.2d 443, 453, 313 P.2d 347 (1957). 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. Neither The UIM Statute Nor Public Polley Pennit Patriot General To 
Contract Around The Definition of Insured in RCW 48.22.005 

To the extent the policy provision calling for disclosure of relatives age 14 and 

over affects coverage, it is void because Its terms are inconsistent with the UIM 

statute and its public policy. As courts have noted, our state has a comprehensive 

3 Because Patriot General failed to provide any proof of or make any argument about 
prejudice in its moving papers, its motion must fail. According to CR 56, the party moving 
for summary judgment has the burden of demonstrating in its moving papers - and not in 
Its rebuttal -why it is entitled to judgment as a matter of law. White v. Kent Medical 
Center, Inc., PS, 61 Wn. App. 163, 168, 810 P.2d 4 (1991). "Allowing the moving party to 
raise new issues in its rebuttal materials Is improper because the nonmoving party has no 
opportunity to respond." White v. Kent Medical Center, Inc., PS, 61 Wn. App. 163, 168, 
810 P.2d 4 (1991). Thus, any attempt by Patriot General to argue prejudice or-put forth 
evidence of prejudice in its rebuttal documents would be impermissible and should be 
rejected. 
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1 UIM scheme. Jain v. State Farm Mut. Auto. Ins. Co., 130 Wn.2d 688, 694,926 P.2d 

2 923 (1996). The UIM statute has been around in some fonn since 1967. When the 

3 Legislature first enacted it, it was just the UNinsured motorist statute. Its purpose was 

4 to be a financial security measure to cut down on the risk to innocent victims of 

5 careless and insolvent drivers. Touchette v. Northwestern Mut. Ins. Co., 80 Wn.2d 

6 327,332,494 P.2d 479 (1972); Finney v. Farmers Ins. Co. of Wash., 92 Wn.2d 748, 

7 751,600 P.2d 1272 (1979). In order to effectuate its purposes, the statute was to be 

8 liberally and broadly construed. /d. 

9 When the Legislature amended the statute in 1980 to include UNDERinsured 

1 0 motorists, nothing about those underlying policies changed. Mut. of Enumclaw Ins. 

11 Co. v. Wiscomb, 97 Wn.2d. 203, 208, 643 P.2d 441 (1982). Our courts continue to 

12 liberally construe the UIM statute to uphold the legislative mandate of broad UIM 

13 coverage to protect innocent injured parties. Greengo v. Public Employees Mut. Ins. 

14 Co., 135 Wn.2d 799,806,959 P.2d 657 (1998). The Legislature was so concerned 

15 with ensuring UIM coverage to protect innocent injured people, it requires insurers to 

16 offer UIM i~surance unless the insured "specifically and unequivocally" rejects the 

17 coverage in writing. RCW 48.22.030(4); First Nat'/ Ins. Co. of Am. v. Perala, 32 Wn. 

18 App. 527, 531, 648 P.2d 472 (1982). 

19 An insurance regulatory statute automatically becomes part of the insura.nce 

20 policy. Blackburn v. Safeco Ins. Co., 115 Wn.2d 82,85-86, 794 P.2d 1259 (1990). To 

21 fulfill the mandate of broad UIM coverage, the courts routinely void any provision in a 

22 policy which is {1) inconsistent with the UIM statute, {2) is not authorized by the 

23 

24 

25 
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1 statute, or (3) that thwarts the broad purpose of the statute. Clements v. Travelers 

2 lndem. Co., 121 Wn.2d 243,251,850 P.2d 1298 (1993). Thus, any UIM policy 

3 provision that provides fewer benefits or protects a smaller class of insureds than 

4 those mandated by the UIM statute are automatically void. 

5 1. The UIM statute requires coverage for "insureds" as defined in 
RCW 48.22.005- and not just "named insureds"- which 

6 encompasses Javier 

7 Patriot General's strained reading of the definition of "insured" in RCW 

8 48.22.005(5) renders certain parts of that statute superfluous and leads to absurd 

9 results. In construing statutes, courts must carry out the intent of the legislature. State 

10 v. Alvarez, 128 Wn.2d 1, 11, 904 P .2d 754 ( 1995). If the language of a statute is clear 

11 on its face, then that plain meaning must be given effect and courts are to assume 

12 the Legislature meant exactly what it said. State v. Costich, 152 Wn.2d 463, 470, 98 

13 P.3d 795 (2004). Where definitions are provided by the legislature, courts are bound 

14 to apply those. Schrom v. Bd. for Volunteer Fire Fighters, 153 Wn.2d 19, 27, 100 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

P.3d 814 (2004). 

In interpreting statutes, words must not be read in isolation. State v. Lilyb/ad, 

163 Wn.2d 1, 9, 177 P.3d 686 (2008). Courts must attemptto give effect to every 

word, clause and sentence of a statute, so that no portion is rendered meaningless or 
. .. 

superfluous. Kilian v. Atkinson, 147 Wn.2d 16, 21, 50 P.3d 638 (2002). In addition, 

courts must avoid unlikely or absurd results. ld. It is only if a statute is susceptible to 

more than one reasonable interpretation legislative history may be consulted. /d. 

Patriot General makes several arguments why Javier, as Jorge's son, is not 

covered by the UIM statute. All of them fail. The more reasonable reading is the 
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1 definitions contained in RCW 48.22.005 plainly apply to the UIM statute and therefore 

2 Patriot General's policy. To the extent the provision requiring notice of relatives age 

3 14 and over is an exclusion barring coverage for Javier, it is void. 

4 Patriot General argues that section 2 of RCW 48.22.030 uses the term "named 

5 insured" and not "insured," so it is only required to cover the named insured {Jorge) 

6 and his wife and not any family members. This is incorrect. Section 2 uses more than 

7 just the term "named insured. n 

8 While Section 2 of the UIM statute is not artfully worded, Patriot General 

9 focuses on the wrong portion of it. The operative portion Is: 

10 No new policy ... shall be issued ... unless coverage is provided ... for the 
protection of persons insured thereunder who are legally entitled to 

11 recover damages from owners or operators of underlnsured motor 
vehicles .... 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RCW 48.22.030{2). In other words, coverage has to be provided for all persons 

insured in the poli.cy. That is a broader class of people than just the "named insured" 

and implicates the definition of "insured." 

The portion of the UIM statute Patriot General focuses on- and which 

contains the "named insured" reference - is the exception to the rule: 

. . . except . . . while operating or occupying a motor vehicle owned or 
available for the regular use by the named insured or any family member, 

. and w~ich is not insured under tl:le liability ~verage of the policy. 

/d. In other words, UIM insurers do not need to provide coverage for injuries received 

in vehicles not insured in the policy but are owned by or available for the regular use 

of the named insured or a family member. This clause does not address when UIM 

coverage must be provided, so it is inappropriate to focus on it. 
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1 Patriot General also reads section 2 in isolation, ignoring the other 12 sections 

2 of the UIM statute some of which use the term "insured" in addition to "named 

3 insured." A quick review of the other parts of the UIM statute make it clear UIM 

4 insurance was intended to apply to more than just the named insured. For example, 

5 Section 3 sets the parameters for the amount of UIM insurance to be offered: 

6 ... coverage required under subsection (2) of this section shall be in the 
same amount as the Insured's third party liability coverage unless the 

7 insured rejects all or part of the coverage as provided in subsection (4) of 
this section. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RCW 48.22.030(3) (emphasis added). It would not make sense for the UIM statute to 

apply to only a "named insured,• but then use "insured" in other portions of the statute 

when setting the rules for how much coverage must be provided. Because all 

sections of a statute must be read in conjunction with one another and harmonized, 

Patriot General's analysis is fatally flawed. 

Next, Patriot General argues the Legislature intended RCW 48.22.005 to apply 

to only the PIP statutes, citing legislative history. But in making this argument, Patriot 

General ignores the plain language of RCW 48.22.005 and an important rule of 

statutory interpretation: legislative history is only considered If there is an ambiguity. 

Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 12, 43 P.3d 4 (2002). 

The Legislature made its intentions clear by the opening language of RCW 

48.22.005: "the definitions in this section apply throughout this chapter," unless the 

context "clearly requires otherwise." RCW 48.22.005. By making the definitions 

applicable to the entire chapter, the Legislature plainly intended the definitions to 

apply to the entirety of Title 48, Chapter 22, including the UIM statute at RCW 
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1 48.22.030. If it intended the definitions to apply to only the PIP statutes, it would have 

2 said so specifically. But it did not. 

3 Patriot General then turns to the definition of"insured" to argue it is not 

4 required to cover anyone other than the named insured. Because the definition of 

5 "insured" contains multiple "or" clauses, Its argument goes, the definitions should be 

6 read disjunctively, such that it was permissible for it to cover just the named Insured. 

7 Yet this would produce an absurd result. Taken to its logical conclusion, the insurer is 

8 arguing the Legislature intended only to require insurers to pick any single one of the 

9 groups listed in the definition of insured in RCW 48.22.005(5): 

1 0 • The named insured; 

11 • A person who is a resident of the named insured's household and is 

12 

13 

14 

15 

16 

related to the named insured; 

• The named insured's ward, foster child, or stepchild; 

• A person who gets Injured in an accident while using or occupying the 
insured automobile; or 

• A pedestrian accidentally struck by the insured automobile. 

Under this interpretation, It would be allowed to pick one of the above - say, 

17 the named insured's ward, foster child, or stepchild - and insure only that group to 

18 

19 

20 

21 

22 

23 

24 

25 

the exclusion of the others, including the named insured. This is ridiculous. 
:• ~· ........ .,: ... .-~· . ..- . . . -;·.:-. . - ·. ..... ·. . .... 

Nor is plaintiffs legal analysis of the word "or" correct. While use of the word 

"or" is often meant disjunctively, there are also cases where "or" means the 

conjunctive: "[C]ourts need not mechanically interpret every 'or' as disjunctive, but 

rather ... courts should interpret the word 'or' according to context." Black v. Nat'/ 
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1 Merit Ins. Co., 154 Wn. App. 674, 688, 226 P.3d 175 (2010) (internal quotations and 

2 citation omitted). As a result, the disjunctive "or" and the conjunctive "and" can often 

3 be used interchangeably. Guijosa v. Wai-Mart Stores, Inc., 101 Wn. App. 777, 790,6 

4 P.3d 583 (2000}. "Or" should not be given the disjunctive meaning where, as here, it 

5 would lead to absurd results and where the context supports the conjunctive 

6 meaning. /d. The more reasonable interpretation Is that the Legislature intended the 

7 "ors" to be "ands" to set the floor for which people must be insured for UIM purposes. 

8 . Plaintiff cites many cases that it claims stand for the proposition that it is 

9 allowed to provide UIM insurance to whomever it wants. But those cases are 

1 0 inapposite. Many were decided before the Legislature implemented the definition of 

11 "insured" in 1993. ·None of the cases appear to deal with the issue of whether the 

12 definition of "insured" in RCW 48.22.005 can be contracted around because none of 

13 the parties ever raised the issue. In fact, there do not appear to be any published 

14 cases analyzing whether an insurer can provide UIM insurance to a lesser class of 

15 insureds than provided in the definition of "insured" in RCW 48.22.005. 

16 In addition, the factual settings of some of the cases relied upon by plaintiff are 

17 very different than here. For example, the policy in Vasquez v. American Fire & 

18 Casualy Co., _Wn. App. _, 298 P.3d 94 (2013) was a commercial policy. That 

19 case involved the issue of whether an employee who was running a personal errand 

20 and was hit in a crosswalk was an insured under the commercial policy. The court 

21 held he was not and part of its reasoning was that to adopt the plaintiff's interpretation 

22 would turn a business auto policy into a personal policy. /d. at 98. The policy at issue 

23 

24 

25 
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1 here is a personal policy and does not involve employees or a commercial setting. 

2 In addition, unlike Javier, the passenger injured in Financial Indemnity Co. v. 

3 Keomaneethong was not related to the named insured and was not living with the 

4 named insured. 85 Wn. App. 350,351, 931 P.2d 168 (1997). The plaintiff also 

5 apparently never raised the argument that the policy conflicts with the definition of 

6 "insured" in RCW 48.22.005 and the Court of Appeals never addressed it. 

7 2. In addition, public policy prohibits the exclusion of relatives age 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

14 and over from UIM coverage 

Our Supreme Court has invalidated provisions that exclude UIM coverage for 

family members who are injured as passengers. Tisse/1 v. Uberty Mut. Ins. Co., 115 

Wn.2d 107, 111-112, 795·P.2d 126 (1990).1n Tisse/1, the insurer excluded coverage 

for family members who were passengers while the named insured was driving. 

The court invalidated both provisions and focused on public policy of broad 

UIM coverage and full compensation for innocent injured parties. /d. at 111. The court 

was particularly troubled by the fact that the exclusion barred coverage for family 

members who had no other way to procure UIM insurance. /d. 

The same concern underlies the decision in Wiscomb. That case involved the 

family or household exclusion. In invalidating that exclusion the court reasoned: 

The family or household exclusion ... is directed at a class of innocent 
19 victims who have no control over the vehicle's operation and who cannot 

be said to increase the nature of the insurer's risk. An exclusion which 
20 denies coverage when certain victims are injured is violative of public 

policy. 
21 

22 

23 

24 

25 

Wiscomb, 97 Wn.2d at 209. The court went on to explain that the exclusion affects 

third parties who are in no position to contract for their own insurance coverage. /d. at 
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1 211. For example, the exclusion applies to both children of the named insured as well 

2 as adults who cannot have their own insurance. /d. at 211-12. This inappropriately 

3 undermines the important public policy of our state's comprehensive UIM scheme. 

4 Similarly, the case here involves a provision that under Patriot General's 

5 version excludes coverage for Javier, who as a passenger in a vehicle he had no 

6 control over and who had no other UIM insurance available to him. Under Patriot 

7 General's theory, the exclusion applies to everyone 14 or older, regardless of 

8 whether they represent any increased risk4 and regardless of whether they have 

9 the ability to get UIM insurance elsewhere. This provision is against public policy, 

1 0 especially considering Patriot General's policy amounted to a "take it or leave if' 

11 adhesion contract in an area- UIM insurance- imbued with the public interest. 

12 VI. CONCLUSION 

13 For all the reasons discussed above, Patriot General's motion for summary 

14 judgment should be denied. 

15 Respectfully submitted July 5, 2013. 

16 

17 

18 

19 

20 

21 

Kilpatrick Law Group, P.C. 

~Yh~ 
Dick Kilpatrick, WSBA 7058 
Shannon M. Kilpatrick, WSBA #41495 
Attorneys for Jorge Gutierrez 

22 4 Patriot General has made no allegation nor presented any evidence to show that Javier 
presented some kind of increased risk. Nor did it seek any additional premiums for Javier 

23 once it found out Javier was driving. Jorge Gutierrez Decl. 1J7. 
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1 

2 

DECLARATION OF SERVICE 

3 The undersigned hereby declares I am over the age of 18 and under the 

4 penalty of perjury under the laws of the State of Washington that on this date I 

5 caused to be served in a manner noted below a true and correct copy of the 

6 foregoing on the parties mentioned below as indicated: 

7 

8 Patrick Paulich 
Matthew Munson 

9 Thorsrud Cane & Paulich 
1300 Puget Sound Plaza 

10 1325 Fouth Ave 
Seattle, WA 98101 

11 ppaulich@tcplaw.com 

12 Peter Hess 
Hess Law Office 

13 312 N. Second Ave 
Walla Walla, WA 99362 

14 oeter(Q)hesslawoffice.com 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Dated this t;"t!:v day of J\,. "1 

[ 1 E-Mail. 

[ 1 u.s. Mail 

[ 1 Electronic Filing 

l(J Legal Messenger 

[ 1 FedEx 

~J~ 

, 20~ at Bellevue, Washington. 
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.... -··:rr~EIVED 

JUL 05 2013 
!i-·.- '-·.''· 

. -· : __ : 

IN 11-IE SUPERIOR COURT OF THE STATE OF WASHINGTON 
8 IN AND FOR THE COUNTY OF WALLA WALLA 

9 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, No.: 12-2..00908-3 

10 

11 

12 

Plaintiff 

vs. 

JORGE GunERREZ and JANE DOE 

. 
DECLARATION OF JORGE 
GUTIERREZ OPPOSING PATRIOT 
GENERAL"S MOTION ·FOR 
SUMMARY JUDGMENT 

13 GUTIERREZ. and their marital community, 
and JAVIER GUnERREZ. 

14 

15 

16 

17 

18 

19 

20 

21 

22. 

23 

25 

Defendants 

I am a defendant in this matter. I am over the age of 18, and tostlfy to the 

matters in this Declaration from first-hand personal knowledge. 

1. My name Is Jorge Gutierrez. I speak and read almost no English. 

This declaration was translated to me by an interpreter. 

2. I am the father of Javier Gutierrez. Javier was seriously Injured in 

a collision on January 9, 2011. At that time, Javier riVed With his mother and 

me. 
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1 3. After Javier was Injured, we let the Insurance company know 

2 about the collision. Patriot General would not pay any benefits and denied the 

3 claim. Javier and I were sued by Patriot General. 

4 4. I firSt went to Tomas Miranda to -purchase automobile Insurance 

5 for my vehicles in part because he spoke Spanish and could explain the 

6 process to me In my own language. Because I could not understand the 

7 
Insurance application which was all in English, Tomas Miranda helped me fill 

8 
out th~ form. He asked me questions and I gave him the information which he 

9 

10 

11 

12 

13 

14 

put Into the form. He showed me where to initial and sign but I had no 

understanding that I was telling the insurance company my children would not 

be covered. 

5. I wanted full coverage for my family and It was my understanding 

that they would be covered. I recall telling Mr. Miranda that my son Javier, and 

my daughter, VIviana, would also be drivers. I did not understand that the 
15 

application asked me to certify my children would not be wing the vehicles. I 
16 

did not understand that the application asked me to certify all my children age 
17 

18 
14 and over had been dleclosed. 

19 
6. Had I known any of this information, I would not have submitted 

20 the application the way r did and would have told the insurance company about 

21 my children, including Javier. Nobody ever told me that my children were not 

22 covered under the Patriot General policy until after Javier's accident and 

23 

25 
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1 injuries. 

2 7. Since the insurance company found out about Javier driving our 

3 vehicles, it has not asked for any additional money from me to cover premiums 

4 forhlm. 

5 8. At 1he time he was injured in the accident, Javier did not awn any 

6 vehicles of his own and had no other automobile insurance policy. 

7 

8 

9 

10 

11 

'12 

13 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

25 

I declare under penally of petjury, of the laws of the State of Washington, 

that the foregoing as translated to me ts true and correct. 

DATED-& S -I 3 at Walla Walla, Washington. . 

:Jfi;&1 AvJ; r Y v c.-z.. 
rg errez 

· Declarant 
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1 DECLARATION OF SERVICE 

2 

3 The unden~igned hereby declares I am over the age of 18 and under the 

4 penalty of perjury under the laws of the State of Washington that on this· date I 

5 caused to be seNed in a manner noted below a true and correct copy of the 

6 foregoing on the parties mentioned below as Indicated: 

7 

8 Patrick Paulich 
Matthew Munson 

[ ] E-Mail 

{ ] U.S. Mall 9 Thorsrud cane & PauBch 
1300 Puget Sound Plaza 

10 1325 Fouth Ave 
Seattle, :WA 98101 

11 ppaullch@glaw.com 

12 Peter Hess 

[ ] Electronic Filing 

l)lJ legal Messenger 

[ ] FedEx 
Hess Law Office 

13 312 N. Second Ave 
Wala WaUa. WA 99362 

14 I oeter@h ·•· -ffM.J.com 

()G ~)( 

15 

16 

17 

18 

Dated this ~ day of July, 2013 at Bellevue, Washington. 
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2 

3 

4 

5 

6 

7 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
8 COMPANY, a foreign corporation, No. 12-2-00908-3 

9 

10 

11 

12 

13 

14 

15 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S REPLY 
ON ITS MOTION FOR SUMMARY 
JUDGMENT 

1. The definition of "insured" in RCW 48.22.005 does not apply to RCW 48.22.030 
because the latter statue uses the separate phrase "persons insured thereunder." 

16 Javier Gutierrez maintains that "insured" and "persons insured thereunder" are essentially 

17 the same term and therefore have the same meaning. 1 But giving both terms the same meaning 

18 would deviate from the fundamental rules that statutes must be interpreted so that all the 

19 language used is given effect, with no portion rendered meaningless or superfluous,2 and that 

20 legislative definitions provided by the statute are controlling.3 If the legislature had intended 

21 

22 

23 

24 

25 

26 

1 The arguments advanced by defendants herein were expressly rejected by the Washington Court of 
Appeals, Division II in Helgeson v. Viking Insurance Company of Wisconsin, No. 41371-0-II (2011), a 
copy of which is attached. Although this unpublished decision does not have precedential value under 
GR l4.1(a), the court's analysis is nonetheless persuasive. 
2 Whatcom Cnty. v. CityofBellingham, 128 Wn.2d 537,546,909 P.2d 1303 (1996). 
3 State v. Sullivan, 143 Wn.2d 162, 175, 19 P.3d 1012 (2001). 
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those tenns to have the same meaning, it would have used precisely the same term. It did not. 

The legislature therefore intended to convey different meanings. As the courts have said many 

times, the intent of RCW 48.22.030 is to make each person who is an insured for liability 

coverage also an insured for UIM coverage.4 

Jorge5 argues that Patriot failed to focus on the phrase, "for the protection of persons 

insured thereunder." In fact, the motion did exactly that; it argues that "insured," as defined in 

RCW 48.22.005(5), is not the same term as "persons insured thereunder" and therefore the terms 

should not be defined in the same way.6 

Javier also maintains that "insured" is used in subsections of RCW 48.22.030 other than 

subsection (2), and that therefore RCW 48.22.005(5)'s definition of "insured" must apply to 

RCW 48.22.030. Subsection (2) is the critical portion of RCW 48.22.030 because it imposes on 

insurers the duty to offer UIM coverage to the same extent as liability coverage. Other 

subsections, including subsection (3), flesh out other aspects of that coverage. Subsection (3), for 

instance, defines the amount of that coverage. Those subsections implicitly refer to subsection 

(2). 

To the extent the terms "insured" and "persons insured thereunder" create ambiguity, we 

must turn to the statutory history. As demonstrated in the motion, that history leaves no doubt 

that RCW 48.22.005 was intended to apply to the PIP statute, and not to the UIM statute. 

4 E.g., Federated Am. Ins. Co. v. Raynes, 88 Wn.2d 439,444, 563 P.2d 815 (1977) ("The policy ofRCW 
48.22.030 requires that insurers make available uninsured motorist coverage to a class of 'insureds' that is 
at least as broad as the class in the primary liability sections of the policy."), abrogated in other part by 
statute as stated in Vadheim v. Cont'llns. Co., 107 Wn.2d 836, 844, 734 P.2d 17 (1987). 
5 For clarity, this brief uses the defendants' first names. No disrespect is intended. 
6 See Motion at 5:1-7,9:9-10:5. 
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1 2. 

2 

All case law supports Patriot's position. 

As noted in Patriot's motion, the Washington courts have stated in at least seven separate 

3 
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cases that an insurer and an insured are free to determine the scope of DIM coverage, so long as 

it is congruent with the scope of liability coverage. 7 

The defendants' attempts to distinguish this case law fail. First, they claim that the pre-

1993 cases are inapposite because they were abrogated by RCW 48.22.005(5). As shown above, 

RCW 4.22.005(5) does not modify the UIM statute, and the pre-1993 cases are therefore still 

binding. Moreover, the defendants cite not one case to support their position. If RCW 48.22.005 

actually abrogated this line of cases, surely the Supreme Court or the Court of Appeals would 

have made that clear in the 20 years since the statute's passage. 

The defendants mistakenly claim that no post-1993 case addressed RCW 48.22.005's 

definition of "insured" because the statute would have made no difference in those cases. It 

would have affected the outcome in at least one of them, Financial Indemnity Co. v. 

Keomaneethong.8 There, a passenger in the insured's vehicle was denied UIM coverage because 

the policy only covered the named insured's relatives who lived in the same household. RCW 

48.22.005(b) would include the claimant within the definition of "insured" because he was 

"occupying ... the insured vehicle with the permission of the named insured ... "Yet the court 

did not hold that this statute mandated coverage of the injured party. Rather, the court reiterated 

7 Raynes, 88 Wn.2d at 443; Smith v. Cont'l Cas. Co., 128 Wn.2d 73, 83, 904 P.2d 749 (1995); Farmers 
Ins. Co. v. Miller, 87 Wn.2d 70, 75, 549 P.2d 9 (1976); Vasquez v. American Fire & Cas. Co.,_ Wn. 
App. _, 298 P.3d 94, 98 (2013); Wheeler v. Rocky Mountain Fire & Cas. Co., 124 Wn. App. 868, 103 
P.3d 240 (2004); Fin. Jndem. Co. v. Keomaneethong, 85 Wn. App. 350, 353, 931 P.2d 168 (1997); see 
also Dairy/and Ins. Co. v. Uhls, 41 Wn. App. 49, 53, 702 P.2d 1214 (1985) ('"[T)he parties may agree to 
a narrow definition of insured so long as that definition is applied consistently throughout the policy[.)"') 
(quoting Raynes, 88 Wn.2d at 444). 
8 85 Wn. App. 350,353,931 P.2d 168 (1997). 
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the Washington courts' longstanding position: "[W]hen the question revolves around the initial 

extension of coverage, that is, the definition of who is and is not an insured, public policy is not 

violated so long as insured persons are defined the same in the primary liability and UIM 

sections of the policy."9 

Jorge also argues that Cherry v. Truck Insurance Exchange 10 "reads RCW 48.22.005's 

definition of 'insured' directly in to the UIM statute(.J" The cited portion of Cherry carries little 

or no weight because it is dicta that appears in a footnote. The other case he cites, Daley v. 

Allstate Insurance Company, 11 also has no precedential value because it was reversed by the 

Supreme Court. 

3. The policy language unambiguously defines who is and is not insured. 

The defendants argue the fmal sentence of the defmition of "relative" is ambiguous 

because it does not set forth the penalty for not listing a relative age 14 or older. But there is no 

ambiguity in this sentence. Policy language is ambiguous if it is susceptible to at least two 

reasonable interpretations. 12 A reasonable person would interpret the sentence to mean that a 

person otherwise qualifying as a relative who is 14 or over is not an insured unless listed on the 

application or endorsed on the policy. The only alternative meaning the defendants suggest is 

that there is no consequence to not listing such persons age 14 or older. That would read the 

entire sentence out of the policy, which courts will not do. 13 

9 !d. at 353. 
10 77 Wn. App. 557, 563 n.3, 892 P.2d 768 (1995). 
11 86 Wn. App. 346,355,936 P.2d 1185 (1997), rev'd, 135 Wn.2d 777,958 P.2d 990 (1998). 
12 Alaska Nat. Ins. Co. v. Bryan, 125 Wn. App. 24,30-31, 104 P.3d I (2004). 
13 New Hampshire Indem. Co., Inc. v. Budget Rent-A-Car Systems, Inc., 148 Wn.2d 929, 933, 64 P.3d 
1239 (2003) ("We interpret insurance contracts ... in a manner that gives effect to each provision of the 
policy."). 
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Patriot can decline to provide coverage to persons who are not insured by the policy 
without a showing of prejudice. 
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Jorge argues that the final sentence of the definition of"relative" is akin to a cooperation 

or notice clause, and that, like those clauses, it should be enforceable only if the breach of the 

clause prejudices the insurer. The language is not, however, akin to a cooperation or notice 

clause. Rather, it defines who is insured by the policy. Washington courts have never imposed a 

prejudice requirement on such a term. The prejudice requirement has only been applied to 

procedures for handling a claim after a loss: the duty to notify the insurer of a claim, 14 the duty to 

cooperate with the insurer's investigation and defense of the claim, 15 and the duty not to settle a 

claim without authorization. 16 

An insurer is not required to establish that it would be prejudiced by including someone 

within the definition of insured who is not in fact an insured. In West Coast Pizza Co., Inc. v. 

United National Insurance Co.,17 the plaintiff completed an insurance application with National 

Continental Insurance Company, listing various restaurants and pizza-delivery drivers. West 

Coast did not disclose that it wanted coverage for a related business, Mad Pizza, which employed 

some of the listed drivers and owned some of the listed restaurants. After a Mad Pizza employee 

caused an auto accident, West Coast tendered to National Continental, which denied the claim. 

In West Coast's suit against·the insurer, the Court of Appeals held that Mad Pizza was not 

covered because it was not a named insured in the policy and there was no evidence that the 

parties had mutually intended to include Mad Pizza as an insured. The court did not inquire 

14 Canron, Inc. v. Federal Ins. Co., 82 Wn. App. 480,485,918 P.2d 937 (1996). 
15 . . 

Oregon Auto. Ins. Co. v. Salzberg, 85 Wn.2d 372,377, 35 P.2d 816 (1975). 
16 Pub. Uti/ Dist. No. 1 of Klickitat Cnty. v. International Ins. Co., 124 Wn.2d 789, 803-04, 881 P.2d 
l 020 (1994). 
17 166 Wn. App. 33, 41,271 P.3d 894 (2011). 
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whether the carrier was prejudiced by West Coast's failure to list Mad Pizza on its application. 

Rather, the court focused on whether Mad Pizza was a covered entity under the terms of the 

policy. The court should use the same analysis here. 

5. Cases involving the household or family exclusion are inapposite. 

Jorge argues that the Patriot policy violates the public policy expressed in the UIM statute 

because it does not provide coverage to Javier. That argument blurs the critical distinction 

between a grant of coverage and an exclusion from coverage. Jorge cites a case invalidating 

family-member exclusions, but neglects case law stating that the UIM statute and public policy 

do not mandate any particular scope for the definition of who is an insured. Under the latter 

cases, the policy is valid because Javier, rather than being subject to an exclusion, is not an 

insured in the first instance. 

Washington courts have long held that the UIM statute "does not mandate any particular 

scope for the definition of who is an insured in a particular automobile insurance policy."18 The 

distinction between grants of coverage and exclusions is not merely semantic; Washington courts 

treat the two very differently. For instance, an insured has the initial burden of showing that the 

loss falls within the scope of the policy's insured losses. If that burden is met, the insurer then 

has the burden to show that the loss is excluded by specific policy language. 19 

The case on which Jorge relies struck down exclusions, and did not mandate a particular 

definition of "insured." In Tissell v. Liberty Mutual Insurance Co.,20 the Washington Supreme 

Court invalidated a UIM provision that excluded coverage for a family member who was a 

18 Smith v. Cont'l Cas. Co., 128 Wn.2d 73, 83,904 P.2d 749 (1995). 
19 McDonald v. State Farm Fire & Cas. Co., 119 Wn.2d 724, 731, 837 P.2d 1000 (1992). 
20 I 15 Wn.2d 107, 795 P.2d (1990). 
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1 named insured. The policy in that case included the named insured's family as a "covered 

2 person," but excluded UIM coverage for a vehicle owned by a family member. The insurer 

3 
denied UIM coverage to Tissell, a named insured, because she was injured while riding in the 

4 
family car. Tissell invalidated this so-called "family member exclusion" as against public policy 

5 
because it was directed at a class of victims, rather than conduct that affected the insurer's risk. 

6 
The distinction between the extension or grant of coverage and exclusions from coverage 

7 
is made dear in several Washington cases, one of which is Farmers Insurance Co. v. Miller. 21 In 

8 

9 
that case, Lane Miller obtained an auto policy, which included uninsured motorist coverage, 

10 
from Farmers. Miller's son was later killed while riding as a passenger in an uninsured vehicle. 

11 
Farmers rejected Miller's uninsured motorist claim because his son was not an insured. The 

12 policy stated that Farmers would provide uninsured motorist coverage to ''the insured," which 

13 the policy defined to include a relative of the named insured who was a resident of the same 

14 household and who did not own a motor vehicle. Miller's son owned a car, so he did not come 

15 within the definition of insured. The trial court granted summary judgment to Farmers. On 

16 appeal, Miller argued that the public policy expressed in RCW 48.22.030 prohibited this type of 

17 clause. The court rejected this argument because the statute "does not mandate any particular 

18 scope for the definition of who is an insured in a particular automobile insurance policy." Cases 

19 
invalidating exclusions from the definition of insured were not on point because the issue before 

20 
the court was the scope of the policy's initial grant of coverage, and not an exclusionary clause, 

21 
and because the insured was defined consistently throughout the policy. 

22 

23 

24 21 87 Wn.2d 70, 549 P.2d 9 (1976). 

25 

26 
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6. Jorge Gutierrez's inability to read English does not nullify any terms in the policy 
or the application because he is presumed to understand those documents. 

Jorge contends that Patriot cannot limit coverage to relatives over age 14 who are listed 

in the application because he is not fluent in English and therefore did not understand the 

application or the policy. Jorge's alleged inability to understand those documents does not nullify 

this policy language. Policyholders have "an affirmative duty under Washington law to read their 

policy and be on notice of the terms and conditions of the policy."22 This is true even if a party to 

a contract does not speak the language in which the contract is written. 23 A lack of fluency in 

English does not exempt a policyholder from a policy's terms, including those defining who is 

and is not insured by the policy. 

7. Conclusion. 

For the foregoing reasons, Patriot respectfully submits that the court should grant its 

motion for summary judgment and order that Patriot has no duty to pay any benefits under the 

UIM coverage under Policy No. 471327125 arising from~~~~~ 

DATED this ~Laay of July, 2013. 

. ' 
Patrick M. Paulich, WSBA #10951 
Matthew Munson, WSBA #320 19 
THORSRUD CANE & PAULICH 
Attorneys for Plaintiff Patriot General 
Insurance Company 

22 Dombrosky v. Farmers Ins. Co. ofWash., 84 Wn. App. 245, 257, 928 P.2d I 127 (I996); see also Nat'! 
Bank of Wash. v. Equity Investors, 8I Wn.2d 886, 9I2, 506 P.2d 20 (I973) ("It is a general rule that a 
party to a contract which he has voluntarily signed will not be heard to declare that he did not read it, or 
was ignorant of its contents."). 
23 See Del Rosario v. Del Rosario, I 52 Wn.2d 375, 385, 97 P.3d I 1 (2004) (holding that party could not 
set aside settlement agreement on ground that party could not read English and tQat other party 
mistranslated agreement). 
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2.06.040 

Court of Appeals of Washington, 
Division 2. 

Jennifer HELGESON and Andrew Helgeson, Ap­
pellants, 

v. 
VIKING INSURANCE COMPANY OF WISCON­
SIN a foreign corporation, d/b/a/ Sentry Insurance, 

d/b/a Dairy land Insurance, Respondent. 

No. 41371-0-11. 
Oct. ll, 2011. 

Appeal from Kitsap Superior Court; Hon. Leila 
Mills, J. 
Natalie Kiddell Rasmussen, Gerald A. Kearney, 
Law Offices of Gerald A. Kearney, PLLC, King­
ston, WA, for Appellants. 

Patrick Michael Paulich, Herbert Matthew Munson, 
Thorsrud Cane & Paulich, Seattle, W A, for Re­
spondent. 

UNPUBLISHED OPINION 
VAN DEREN, J. 

*1 Jennifer Helgeson and her son, Andrew 
Helgeson,FN1 appeal the trial court's order grant­
ing Viking Insurance Company of Wisconsin's 
summary judgment motion and dismissing their 
claims against Viking in a dispute over whether 
Jennifer's underinsured motorist insurance (UIM) 
Fm covered injuries sustained by Andrew when he 
was hit by an underinsured motor vehicle while he 
was skateboarding. The Helgesons argue that Jen­
nifer's policy covered Andrew's injury because (I) 
Viking's broad form "named" driver endorsement 
excludes mandatory UIM coverage and, thus, viol­
ates RCW 48.22.005; (2) public policy prohibits 

Viking's denial of UIM coverage to a named in­
sured's minor child; (3) public policy prohibits fam­
ily member exclusions in insurance contracts; and 
( 4) Viking's conduct violated the Insurance Fair 
Conduct Act, RCW 48.30.010 -.015. We affirm the 
trial court's summary judgment order because An­
drew was not insured under Jennifer's insurance 
policy and Viking's insurance policy does not viol­
ate public policy. 

FN 1. Because Jennifer Helgeson and An­
drew Helgeson share the same last name, 
we refer to them by their first names to 
avoid confusion. We refer to them collect­
ively as the Helgesons. 

FN2. We note that "UIM is an acronym for 
either uninsured or underinsured motorist 
coverage." Hamm v. State Farm Mut. Auto. 
Ins. Co., 151 Wn.2d 303, 306 n. I, 88 P.3d 
395 (2004). An "[u]nderinsured motor 
vehicle" is defmed in part as "a motor 
vehicle with .. . either no bodily injury or 
property damage liability bond [in effect] 
at the time of an accident." RCW 
48.22.030(1). 

FACTS 
On October 5, 2008, Jennifer Helgeson re­

newed her personal automobile insurance coverage 
through Viking for the period of October 5, 2008, 
to April 5, 2009. Jennifer's policy provided defmi­
tions for terms used throughout the policy. CP at 
36. It stated: 

"You" and "your" mean the person shown as the 
named insured on the Declarations Page and that 
person's spouse if residing in the same household. 
You and your also means any relative of that per­
son if they reside in the same household, provid­
ing they or their spouse do not own a car. 

Clerk's Papers (CP) at 36. "Relative" was 
defmed as "a person living in your household re-

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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lated to you by blood, marriage, or adoption, in­
cluding a ward or foster child." CP at 36. 

The broad form "named" driver endorsement in 
Jennifer's automobile policy replaced the policy's 
general definition of "you" and "your," stating, " 
'You' and 'your' mean the person shown as the 
named insured on the Declarations Page." CP at 47. 
Jennifer was the only named insured on the declara­
tions page. The endorsement also amended the 
policy's liability coverage to state: 

We will pay damages for which you are legally 
liable because of bodily injury and/or property 
damage caused by a car accident arising out of 
your use of your insured car. We will settle any 
claims or defend any lawsuit which is payable 
under the policy, as we deem appropriate. 

CP at47. 

The endorsement further stated that the policy 
provided the named insured medical payment cov­
erage while "occupying your insured car," "as a 
pedestrian when struck by a motor vehicle or utility 
trailer," or "any other person while occupying your 
insured car while the car is being used by you." CP 
at 47. The endorsement's UIM portion included 
coverage for 

(A) You. 

(B) Any other person occupying your insured car 
with your permission. 

(C) Any person for damages that person is en­
titled to recover because of bodily injury to you 
or another occupant of your car.FNJ 

FN3. Although Viking's records indicate 
that Jennifer signed a UIM waiver form 
and she did not pay a separate premium for 
UIM coverage, Viking has been unable to 
locate the waiver. Thus, for purposes of its 
summary judgment motion and Jennifer's 
appeal, Viking concedes that Jennifer did 

not waive UIM coverage. 

*2 CP at47. 

On February 3, 2009, a motor vehicle struck 
Andrew while he was skateboarding in Kingston, 
Washington.FN4 Andrew was transferred by ambu­
lance to a hospital and he was treated for fractures 
of his right leg. Andrew and the driver's insurer 
settled all claims Andrew had against the driver for 
$50,000, the driver's policy's claim limit. When 
Jennifer applied for UIM coverage under her insur­
ance policy for the remainder of Andrew's dam­
ages, Viking "disclaim [ed] and deni[ed] any and 
all liability or obligation" to provide UIM coverage 
to Andrew. CP at 81. Viking stated that "the policy 
of insurance covers only 'you' [Jennifer], as the 
named insured. Andrew ... does not meet the defini­
tion of 'you' under your policy and, therefore, there 
is no coverage under the [UIM] Coverage . " CP at 
81. 

FN4. The parties agree that a person on a 
skateboard is considered a pedestrian. See 
generally Pudmaroff v. Allen, 89 Wn.App. 
928, 934, 951 P.2d 335 {1998), ajj'd, 138 
Wn.2d 55,977 P.2d 574 (1999). 

Andrew and Jennifer sued Viking, asserting 
that Viking breached its contract and violated the 
Insurance Fair Conduct Act. On the same day that 
Andrew and Jennifer filed their complaint against 
Viking, Viking filed a complaint for declaratory 
judgment, asking the trial court to rule that Viking 
did "not have a duty to pay any benefits under the 
UIM coverage of [Jennifer's] [p)olicy." CP at 225. 
The two cases were consolidated. 

Both parties filed summaryjudgment motions. 
The trial court granted Viking's summary judgment 
motion, declared that Andrew was not entitled to 
UIM benefits under Jennifer's policy with Viking, 
and dismissed with prejudice the Helgesons' 
claims. The Helgesons appeal. 

ANALYSIS 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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I. Standards of Review 

A. Summary Judgment 

We review a summary judgment order de novo, 
engaging in the same inquiry as the trial court. 
Quadrant Corp. v. Am. States Ins. Co., 154 Wn.2d 
165, 171, 110 P.3d 733 (2005). Summary judgment 
is proper when the pleadings, depositions, and ad­
missions on file, together with the affidavits, if any, 
show there is no genuine issue about any material 
fact and, assuming facts most favorable to the non­
moving party, establish that the moving party is en­
titled to judgment as a matter of law. Wilson v. 
Steinbach. 98 Wn.2d 434, 437, 656 P.2d 1030 
(1982). 

B. Interpreting Insurance Policies 
"Interpretation of an insurance policy is a ques­

tion of law, which we review de novo." Hall v. 
State Farm Mut. Auto. Ins. Co., 133 Wn.App. 394, 
399, 135 P.3d 941 (2006). Insurance policies are 
contracts, and rules of contract interpretation apply. 
Hall, 133 Wn.App. at 399. 

The criteria for interpreting insurance contracts in 
Washington are well settled. We construe insur­
ance policies as contracts. Weyerhaeuser Co. v. 
Commercial Union Ins. Co., 142 Wn.2d 654, 665, 
15 P.3d 115 (2000). We consider the policy as a 
whole, and we give it a ... "fair, reasonable, and 
sensible construction as would be given to the 
contract by the average person purchasing insur­
ance." 

[ Weyerhaeuser, 142 Wn.2d] at 666.... Most im­
portantly, if the policy language is clear and un­
ambiguous, we must enforce it as written; we 
may not modify it or create ambiguity where 
none exists. 

*3 ... Finally, in Washington the expectations 
of the insured cannot override the plain language 
of the contract. See Findlay [v. United Pac. Ins. 
Co., 129 Wn.2d 368,] 378(, 917 P.2d 116 (1996)]. 

Quadrant, 154 Wn.2d at 171-172 (citation 
omitted) (internal quotation marks omitted). 

II. Washington Casualty Insurance-Chapter 48.22 
RCW 

The Helgesons argue that RCW 48.22.005(5)'s 
definition of "insured" FNs is incorporated into the 
underinsured motor vehicle statute, RCW 48.22.030 
FN6 and, thus, RCW 48.22.030 requires Andrew, 
as Jennifer's seventeen year old son, to be included 
as an insured person under Jennifer's insurance 
policy even if he is not a "named" insured. They ar­
gue that Viking must pay Andrew's underinsured 
motorist claim under Jennifer's policy. We disagree 
because parties to an insurance policy are free to 
determine who is insured by the policy. 

FN5. RCW 48.22.005(5) defmes 
"[i)nsured" as: 

(a) The named insured or a person who 
is a resident of the named insured's 
household and is either related to the 
named insured by blood, marriage, or 
adoption, or is the named insured's ward, 
foster child, or stepchild; or 

(b) A person who sustains bodily injury 
caused by accident while: (i) Occupying 
or using the insured automobile with the 
permission of the named insured; or (ii) 
a pedestrian accidentally struck by the 
insured automobile. 

FN6. Washington's underinsured motor 
vehicle insurance statute, RCW 
48.22.030(1), states: 

"Underinsured motor vehicle" means a 
motor vehicle with respect to the owner­
ship, maintenance, or use of which either 
no bodily injury or property damage li­
ability bond or insurance policy applies 
at the time of an accident, or with re­
spect to which the sum of the limits of li­
ability under all bodily injury or prop-
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erty damage liability bonds and insur­
ance policies applicable to a covered 
person after an accident is less than the 
applicable damages which the covered 
person is legally entitled to recover. 

The issue raised by the Helgesons has long 
been resolved by our Supreme Court. It held that 
RCW 48.22.030 "does not mandate any particular 
scope for the defmition of who is an insured in a 
particular automobile insurance policy." Farmers 
Ins. Co. of Wash v. Miller, 87 Wn.2d 70, 75, 549 
P.2d 9 (1976). Furthermore, it explained that 

[t]he policy of RCW 48.22.030 requires that in­
surers make available uninsured motorist cover­
age to a class of "insureds" that is at least as 
broad as the class in the primary liability sections 
of the policy. It does not preclude the parties 
from reaching agreement as to the scope of that 
class in the first instance. 

Touchette v. Nw. Mut. Ins. Co., 80 Wn.2d 327, 
337,494 P.2d 479 (1972). 

Here, the insurance ·policy's endorsement 
stated, " 'You' and 'your' mean the person shown 
as the named insured on the Declarations Page." CP 
at 47. Jennifer was the only person named on the 
declarations page. The parties to an insurance con­
tract are free to delineate who is covered under the 
policy. Miller, 87 Wn.2d at 75. Additionally, the 
endorsement's UIM portion defined "insured per­
son" as: 

(A) You. 

(B) Any other person occupying your insured car 
with your permission. 

(C) Any person for damages that person is en­
titled to recover because of bodily injury to you 
or another occupant of your car. 

CP at 47. Andrew was not named on the declar­
ations page, nor was he entitled to recovery under 
any of the policy's other provisions. 

Because Andrew was not insured under Jen­
nifer's policy for his injuries sustained when an un­
derinsured motor vehicle injured him while he was 
skateboarding, we hold that the trial court did not 
err in finding that the Helgesons were "not entitled 
to underinsured motorist benefits under" Jennifer's 
policy with Viking. CP at 204. 

Ill. Public Policy 

A. UIM Coverage 

The Helgesons also assert a public policy argu­
ment that "[t]he Endorsement [wa]s contrary to the 
public policy behind Washington State's UIM 
statu[t]e because the Endorsement forclose[d] An­
drew's only source of UIM coverage." FN? Br. of 
Appellant at 14 (italics and boldface omitted). The 
Helgesons rely on Tissell v. Liberty Mutual Insur­
ance Co., 115 Wn.2d 107, 109, 795 P.2d 126 
(1990) to support this argument. But the Helgesons 
misconstrue the reach of the Tissel/ decision, and 
its rule is inapplicable here because Andrew was 
not an insured under Jennifer's policy and he was 
not a purchaser of UIM insurance. 

FN7. We note that Andrew did have access 
to other insurance coverage for his injuries 
since the motorist's insurer paid policy lim­
its to Andrew. 

*4 In Tisse/1, the court held "that certain victim 
exclusions in [UIM] policies are invalid as against 
public policy when asserted against the purchaser 
of a UIM policy." 115 Wn.2d at 108. Ada Tissell 
was seriously injured in a vehicle accident and died 
five years after the accident as a result of the injur­
ies she sustained "when her husband accidentally 
drove the car off the road and into the Green 
River." Tissell, 115 Wn.2d at 109. Tissell was the 
named insured on the automobile policy providing 
$300,000 liability coverage and $300,000 UIM cov­
erage. Tisse/1, 115 Wn.2d at 109. The UIM portion 
of her policy defmed "covered person" as "the 
named insured or a family member" but excluded 
(1) any vehicle owned by "you or any family mem-
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her unless the covered person was neither operating 
nor occupying such vehicle at the time of the acci­
dent" and (2) if liability coverage of the policy ap­
plied. Tisse/1, 115 Wn.2d at 109. Liberty Insur­
ance paid Tissell the full amount due under the li­
ability portion of the policy but denied UIM cover­
age because her husband was operating the family 
vehicle at the time of the accident and because she 
recovered under the liability coverage of the policy. 
Tissell, 115 Wn.2d at 109-10. The Tissell court ex­
plained that, although an insurance company may 
exclude persons from their status as "insured," once 
an insurance company has decided to insure a 
driver, it cannot deny coverage based on the iden­
tity of a victim injured by its insured driver. 115 
Wn.2d at 108. 

Here, Andrew was not an insured under his 
mother's insurance policy under either the insurance 
policy's liability portion or under the UIM portion. 
Tissell does not suggest that public policy requires 
that Aridrew be entitled to UIM coverage under his 
mother's policy because he does not have another 
source of UIM coverage. Here, Jennifer and Viking 
were free to detennine who was covered under Jen­
nifer's policy, Andrew was not included in that 
definition, and the circumstances of his vehicle/ 
skateboard accident with an underinsured driver did 
not bring him under the UIM coverage of his moth­
er's policy. 

B. Family Member Exclusions 
The Helgesons also contend that "[f]amily 

member exclusions in insurance contracts are inval­
id in Washington State because such exclusions 
contravene the public policy behind Washington 
State's statutory scheme of insurance legislation." 
Br. of Appellant at 19. To support their argument, 
the Helegsons rely on Mutual of Enumclaw Insur­
ance Co. v. Wiscomb, 91 Wn.2d 203, 643 P.2d 441 
(1982). 

"Maura McGahan Wiscomb was seriously in­
jured in a collision between the motorcycle she was 
operating and an automobile driven by her hus­
band." Wiscomb, 91 Wn.2d at 204. The issue be-

fore the court was "to detennine the validity and ef­
fect of family or household exclusion clauses in 
automobile insurance policies." Wiscomb, 91 
Wn.2d at 205. The clause at issue prevented "those 
persons related to and living with the negligent 
driver, from receiving financial protection under 
[the] insurance policy." Wiscomb, 91 Wn.2d at 208. 
The court held that the insurer who agrees to in­
demnify the insured· against damages caused by the 
insured's negligence may not exclude "an entire 
class of innocent victims." Wiscomb, 91 Wn.2d at 
208. 

*5 Wiscomb is inapplicable here and the Hel­
gesons do not cite any other authority that supports 
the proposition that minors must always be insured 
under a parent's or guardian's policy.Fm Insurance 
policies, as contracts, allow the parties to define the 
scope of that class of insured, and we will not re­
write that contract. Viking's denial of UIM cover­
age for Andrew did. not involve applying a policy 
exclusion but, rather, interpreting who was insured 
under the policy. 

FN8. Moreover, in Progressive Casualty 
Insurance Co. v. Jester, 102 Wn.2d 78, 
78-79, 683 P.2d 180 (1984), our Supreme 
Court narrowed the reach of its decision in 
Wiscomb: 

In ... Wiscomb ... , we reserved for anoth­
er day the question of the validity of mo­
tor vehicle insurance policy exclusions 
consciously bargained for by the insurer 
and its insured. That day has arrived. We 
hold public policy is not violated by a 
motorcycle insurance policy provision 
which excludes liability coverage for 
claims made by passengers, when the in­
sured intentionally rejected that coverage 
when offered. 

Furthennore, " '[e]xclusion clauses do not 
grant coverage; rather, they subtract from it.' " 
Nat'! Union Fire Ins. Co. of Pittsburgh v. Nw. 
Youth Servs., 91 Wn.App. 226, 231, 983 P.2d 1144 
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(1999) (quoting Harrison Plumbing & Heating, Inc. 
v.-New Hampshire Ins. Grp., 37 Wn.App. 621, 627, 
681 P.2d 875 (1984)). Here, Jennifer's policy 
covered only her as the insured under the liability 
portion and provided coverage for her in the UIM 
portion. Andrew was not insured under any portion 
of the policy nor did the policy state an exclusion 
applicable to him; thus, it did not have an exclusion 
clause that excluded "an entire class of innocent 
victims." Wiscomb, 97 Wn.2d at 208. Because An­
drew was not an insured under the policy, it was not 
against public policy to deny him UIM coverage. 
We hold that the trial court did not err in granting 
Viking's summary judgment motion. 

IV. Insurance Fair Conduct Act, RCW 48.30.010 
-.015 fN9 

FN9. RCW 48.30.015 states: 

(I) Any first party claimant to a policy 
of insurance who is unreasonably denied 
a claim for coverage or payment of bene­
fits by an insurer may bring an action in 
the superior court of this state to recover 
the actual damages sustained, together 
with the costs of the action, including 
reasonable attorneys' fees and litigation 
costs, as set forth in subsection (3) of 
this section. 

(2) The superior court may, after finding 
that an insurer has acted unreasonably in 
denying a claim for coverage or payment 
of benefits or has violated a rule in sub­
section (5) of this section, increase the 
total award of damages to an amount not 
to exceed three times the actual dam- ages. 

(3) The superior court shall, after a find­
ing of unreasonable denial of a claim for 
coverage or payment of benefits, or after 
a finding of a violation of a rule in sub­
section (5) of this section, award reason­
able attorneys' fees and actual and stat-

utory litigation costs, including expert 
witness fees, to the first party claimant 
of an insurance contract who is the pre­
vailing party in such an action. 

Finally, the Helgesons argue that Viking viol­
ated Washington's Insurance Fair Conduct Act 
"[b]y denying Andrew ... insurance coverage based 
on an Endorsement that is both against statutory 
language and public policy." Br. of Appellant at 
22-23. As discussed above, the endorsement was 
not contrary to statutory language or public policy 
and, thus, this argument is without merit. Andrew 
was not "unreasonably denied a claim for coverage 
or payment of benefits by an insurer" making RCW 
48.30.015 inapplicable. RCW 48.30.015(1). 

V. Attorney Fees 
The Helgesons request attorney fees. Because 

they do not prevail, we deny their request. 

A majority of the panel having determined that 
this opinion will not be printed in the Washington 
Appellate Reports but will be filed for public record 
pursuant to RCW 2.06.040, it is so ordered. 

We concur: HUNT and JOHANSON, JJ. 

Wash.App. Div. 2,2011. 
Helgeson v. Viking Ins. Co. of Wisconsin 
Not Reported in P.3d, 2011 WL 4790963 
(Wash.App. Div. 2) 

END OF DOCUMENT 
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COPY RECEIVED 

o-copy JUL 15 2013 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital 
community, and JAVIER GUTIERREZ, 

Defendants. ________________________ ./ 

DEFENDANT JAVIER 
GUTIERREZ'S ANSWER TO 
COMPLAINT FOR 
DECLARATORY JUDGMENT 
AND COUNTERCLAIMS 

COMES NOW Defendant Javier Gutierrez in reply to Plaintiffs complaint 

and admits. denies, and alleges as follows: 

I. 

1.1 In reply to paragraphs 1.1, 1.2, and 1.3, Defendant Javier Gutierrez admits 

same. 

II. 

2.1 In reply to paragraphs 2.1 and 2.2, Defendant Javier Gutierrez admits 

sa in e. 
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1 Ill. 

2 3.1 In reply to paragraph 3.1, Defendant Javier Gutierrez admits that his name 

3 is not on The Policy, but denies that The Policy d.oesn't cover him. 

4 3.2 In reply to paragraphs 3.2 and 3.3, Defendant Javier Gutierrez admits 

5 same. 

6 3.3 In reply to paragraph 3.4, Defendant Javier Gutierrez admits that Patriot 

7 General contends that he is not insured under The Policy, however, 

8 Defendant Javier contends that he is, indeed, covered under the policy. 

9 IV. 

1 0 4.1 In reply to paragraphs 4.1, Defendant Javier Gutierrez admits same .. 

11 4.2 In reply to paragraphs 4.2 and 4.3, Defendant Javier Gutierrez denies each 

12 and every ;:.llegation contained therein. 

13 V. AFFIRMATIVE DEFENSES 

14 FURTHER ANSWERING and by way of affirmative defenses, Defendant 

15 Javier Gutierrez alleges as follows: 

16 5.1 failure to State a Claim Plaintiffs Complaint fails to state a claim against 

17 defendants upon which relief may be granted, and therefore, all claims 

18 against defendants should be dismissed with prejudice. 

19 5.2 Reservation of Right to Assert Additional Afflrroativ.e Defenses Defendant 

20 Javier Gutierrez hereby reserves his right to assert further and additional 

21 affirmative defenses as additional discovery and circumstances require or 

22 permit during the course of litigation. 

23 

24 

25 DEFENDANT JAVIER GUTIERREZ'S ANSWER TO 
COMPLAINT FOR DECLARATORY JUDGMENT 
AND COUNTER CLAIM 
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VI. COUNTERCLAIM FOR BAD FAITH AND VIOLATION OF THE CONSUMER 

PROTECTION ACT 

BY WAY OF FURTHER ANSWER AND AS A COUNTERCLAIM AGAINST 

PLAINTIFF, Defendant Javier Gutierrez alleges as follows: 

earties. Jurisdiction & Venue 

6 6.1 At all times relevant herein, Defendant Jorge Gutierrez and Defendant 

7 Javier Gutierrez resided in Walla Walla County,.Washington. 

8 6.2 At all times relevant herein, Plaintiff Patriot General Insurance Company 

9 ("Patriot General") was·licensed and was doing business (i.e. selling 

10 insurance) In Walla Walla County, Washington. 

11 Facts 

12 6.3 Plaintiff Patriot General sold a policy of insyrance to Defendant Jorge 

13 Gutierrez with a policy number of 4 71327125, which was in full force and 

14 effect on January 9, 2011 and which contained uninsured motorist ("UIM") 

15 benefits of $25,000.00 per person/$50,000.00 per accident. 

16 6.4 Defendant Javier Gutierrez is related by blood to Defendant Jorge 

17 Gutierrez and resided with him at all times relevant herein. 

18 6.5 On or about January 9, 2011, Defendant Javier Gutierrez was a passenger 

19 in an automobile that was driven by Matthew Vincent Lanier and was 

20 involved in a single~vehicle-rollover collision on Middle Waitsburg Road in 

21 Walla Walla County, Washington. 

22 6.6 Driver Matthew Vincent Lanier was an uninsured motorist. 

23 

24 

25 DEFENDANT JAVIER GUTIERREZ'S ANSWER TO 
· COMPLAINT FOR DECLARATORY JUDGMENT 
·AND COUNTER CLAIM 
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1 6. 7 Driver Matthew Vincent Lanier was cited for driving under the influence~ 

2 reckless endangerment of emergency zone workers, and driving without 

3 insurance. 

4 UIM Claim against Patriot Ge~eral 

5 6.8 Defendant Javier Gutierrez re-alleges and incorporates by reference the 

6 allegations set forth in paragraphs 6.3 through 6. 7. 

7. 6.9 This is a contractual claim for UIM benefits based on Defendant Gutierrez's 

8 coverage under the Insurance contract with Plaintiff Patriot General. 

9 6.1 0 Driver Matthew VIncent Lanier was 1 00% "at fault~· as that term is defined 

10 by RCW 4.22.015 for the automobile collision that gives rise to this lawsuit, 

11 and is, thus, 100% responsible for the injuries and damages suffered by 

12 Defendant Javier Gutierrez which proximately resulted from this collision. 

13 6.11 Plaintiff Patriot General, which (as Defendant Javier Gutierrez's UIM 

14 carrier) "steps into the shoes" of the uninsured negligent driver, is thus 

15 100% responsible for Defendant Javier Gutierrez's injuries and damages 

16 herein, subject to its UIM limits. 

17 6.12 There are no non-party individuals or entities which are, in any way or 

18 percentage, at fault for this collision, or for Defendant Javier Gutierrez's 

19 injuries and damages resulting from the collision. 

20 6.13 Plaintiff Patriot Generar has a duty under the terms of the UIM provision of 

21 its policy to pay the amount of compensatory damages that the insureds 

22 are legally entitled to recover from the owner or the driver of the uninsured 

23 vehicle. 

24 

25 DEFENDANT JAVIER GUTIERREZ'S ANSWER TO 
COMPLAINT FOR DECLARATORY JUDGMENT 
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1 6.14 As a direct and proximate result of said collision, Defendant Javier 

2 Gutierrez was injured, suffered and continues to suffer physical disability 

3 and pain, emotional trauma, medical expenses, loss of earnings and 

4 earning capacity, and other damages, In an amount now unknown, but to 

5 be proven at the time of trial. 

6 6. 15 Defendant Javier Gutierrez made a timely claim for benefits under Plaintiff 

7 Patriot General's UIM policy and fully compiled with any and all duties on 

8 his part to entitle him to recover and receive the 1lrst-party benefits that 

9 were due and owed to Defendant Javier Gutierrez for the covered losses 

10 under Plaintiff Patriot General's policy. 

11 6.16 Defendant Javier Gutierrez submitted a $25,000.00-pollcy-limit demand to 

12 Plaintiff Patriot General on May 15,2012. 

13 6.17 On May 22, 2012, Plaintiff Patriot responded that it had determined that 

14 Defendant Javier Gutierrez does not qualify for benefits and indicated that it 

15 was forwarding an explanation of the disclaimer to Defendant Jorge 

16 Gutierrez but it refused to send Defendant Javier Gutierrez an actual 

17 explanation of the reason for its denial of coverage until February 13, 2013. 

18 Breach of Contract 

19 6.18 Defendant Javier Gutierrez re-alleges and incorporates by reference the 

20 allegations set forth in paragraphs 6.3 through 6.17. 

21 6.19 Plaintiff Patriot General's actions are in violation of the express and implied 

22 

23 

24 

25 

terms and conditions of the insurance contract and/or reasonable 
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1 expectations of its insureds as to the terms and conditions of the insurance 

2 policy. 

3 6.20 Plaintiff Patriot General breached its duty to provide coverage for 

4 Defendant Javier Gutierrez under the terms of the policy and under the 

5 definition of "insured" in RCW 48.22.005(5)(a) which is automatically "read 

6 into" the policy. 

7 6.20 Plaintiff Patriot General breached Its duty, under the terms of the UIM 

8 provisions of the policy, to pay the amount of compensatory damages that 

9 the insured is legally entitled to recover from the owner or driver of the 

10 uninsured vehicle. 

11 6.21 Plaintiff Patriot General is liable for all damages that have resulted from its 

12 breach of the policy of insurance, including but not limited to payment of full 

13 compensation for injures sustained by Defendant Javier Gutierrez, loss of 

14 use of funds which should have been promptly paid as part of the claims 

15 process, damage to credit, general damages for the wrongful handling of 

16 the UIM claim, and for having to institute litigation to obtain the benefits to 

17 which Defendant Javier Gutierrez is entitled under the policy. 

18 Bad Faith and Consumer Protection Act Violation 

19 6.22 Defendant Javier Gutierrez re-aUeges and incorporates by reference the 

20 allegations set forth in paragraphs 6.3 through 6.21. 

21 6.23 Plaintiff Patriot General's actions are in violation of RCW 48.30.010 and its 

22 duty of good faith requiring that all its actions be actuated by good faith, to 

23 abstain from deception, and practice honesty and equity in all matters 

24 

25 DEFENDANT JAVIER GUTIERREZ'S ANSWER TO 
COMPLAINT FOR DE CLARA TORY JUDGMENT 
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related to the business of insurance. Plaintiff Patriot General's actions 

were negligent and in violation of its duty to exercise reasonable care 

towards its insureds. 

6.24 Plaintiff Patriot General's actions are in violation of $pecific Unfair 

Settlement Practices as set forth in WAC 284-30 et. seq. As well as in 

violation of other statutes or regulations governing UIM coverage, see RCW 

48.22 et. seq. 

6.25 Plaintiff Patriot General has unreasonably delayed payment in full to 

Defendant Javier Gutierrez and has forced him to resort to litigation to 

obtain the benefits he is entitled to under"the terms of the policy, which 

constitutes an unreasonable claims settlement practice. 

6.26 Plaintiff Patriot General's actions are in violation of the Consumer 

Protection Act, RCW 19.86 et. seq. 

6.27 Plaintiff Patriot General is liable for all damages to Defendant Javier 

Gutierrez that have resulted from the violation of the Consumer Protection 

Act and implied .common law duty of good faith. 

17 6.28 Defendant Javier Gutierrez intends to amend this counterclaim to include 

18 violations of.the Insurance Fair Conduct Act (RCW 48:30.015) after he has 

19 complied with the twenty day notice requirement set forth in RCW 

20 48.30.015(8)(a). provided that Plaintiff Patriot General continues to refuse 

21 cure its violations. 

22 Ill 

23 Ill 

24 
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1 VII. LIMITED PHYSICIAN/PATIENT WAIVER 

2 Defendant Javier Gutierrez hereby waives the physician-patient privilege 

3 ONLY to the extent required by RCW 5.60.060, as limited by Defendant Javier 

4 Gutierrez's constitutional rights of privacy, ~ntractual rights of privacy, and the 

5 ethical obligations of physicians and attorneys not to engage. in ex parte Gontact 

6 between a treating physician and the patient's legal adversaries. 

7 VIII. PRAYER FOR RELIEF 

8 WHEREFORE, having fully stated the foregoing claims against Plaintiff, 

9 Defendant Javier Gutierrez prays for relief as follows: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1. 

2. 

3. 

4. 

5. 

For an award of general damages in an amount proven at trial; 

For an award of special damages including, but not limited to, past 

and future medical expenses, out-of-pocket costs, loss of earnings 

and earning capacity, and others, in an amount to be proven at trial; 

For pre-judgment and post-judgment interest on all liquidated special 

damages as provided by law; 

For an award of Defendant Javier Gutierrez's attorney fees and 

costs incurred in this action, as permitted by court rules, contract, 

statute, equitable doctrine, ar case authority, including but not limited 

to Olympic Steamship Co. v. Contennial Ins. Co. 

For leave to amend Defendant Javier Gutierrez's pleadings 

(including, but not limited to, adding an IFCA claim under RCW 

48.30.015 per paragraph 6.28 above) as additional discovery and 

circumstances require or permit during the course of litigation, or to 

DEFENDANT JAVIER GUTIERREZ'S ANSWER TO 
COMPLAINT FOR DECLARATORY JUDGMENT 
AND COUNTER CLAIM 
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conform to the evidence presented at trial or other hearings herein: 

and 

For such other and further relief as the Court deems just and 

4 equitable. 

5 DATED this 13th day of July, 2013 

6 

7 

8 

9 

10. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Hess Law Office, PLLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 13th day of July, 2013, I caused to be 

served a true and correct copy of DEFENDANT JAVIER GUTIERREZ'S ANSWER 

TO COMPLAINT FOR DE CLARA TORY JUDGMENT AND COUNTERCLAIMS by 

the method(s) indicated below, and addressed to .the following: 

Mr. Patrick M. Paulich 
Thorsrud Cane & Paulich 
1300 Puget Sound Plaza 
1325 Fourth Avenue 
Seattle, WA 98101 
Fax: (206) 386-7795 

Ms. Shannon Kilpatrick 
Kilpatrick Law Group1 P.S. 
1750 • 112th Ave. N.E., Suite D-155 
Bellevue, WA 98004 
Fax: ( 425) 646-7769 
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. U.S. Mail, Postage Prepaid 
Hand Delivered 
Overnight Mail 
Facsimile 

Bertha Clayton 
Assistant to PETER J. HESS 

Hess Law Office, PLLC 
415 N. Second Avenue 

Walla Walla, WA 99362 
r elephone (509) 52&4744 

Fax (509) 526-4977 
peiarChe"lawofll~.com 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
8 COMPANY, a foreign corporation, No. 12-2-00908-3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiff, 

v. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S ERRATA 
TO ITS MOTION FOR SUMMARY 
JUDGMENT 

Plaintiff Patriot General Insurance Company hereby submits corrections to its Motion for 

Summary Judgment. Page 2, lines 3 to 4 now read, "It identifies Javier Gutierrez as the named 

insured, and its lists two drivers, Javier Gutierrez and Maria Recarmona." They should read, "It 

identifies Jorge Gutierrez as the named insured, and its lists two drivers, Jorge Gutierrez and 

Maria Recarmona." 

Page 6, lines 5 to 8 now read, "Jorge does not qualify as 'you' because the Declarations 

Page does not identify him as a named insured, and he is over the age of 14 and not listed on the 

application or any endorsement." They should read, "Javier does not qualify as 'you' because the 

Declarations Page does not identify him as a named insured, and he is over the age of 14 and not 

listed on the application or any endorsement." 

PLAINTIFF PATRIOT GENERAL INSURANCE 
26 COMPANY'S ERRATA TO ITS MOTION FOR 

SUMMARY JUDGMENT- 1 
THORSRUD CANE & PAULICH 

A PROFESSIONAL SERVICE CORPORATION 

1300 PUGET SOUND PLAZA 

G:\Docs\255\2479\PLD\Errata on summary judgment motion.docx 
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DATED this /Fday of July, 2013. 
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PLAINTIFF PATRIOT GENERAL INSURANCE 

26 COMPANY'S ERRATA TO ITS MOTION FOR 
SUMMARY JUDGMENT- 2 
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Patrick M. Paulich, WSBA #1 0951 
Matthew Munson, WSBA #320 19 
THORSRUD CANE & PAULICH 
Attorneys for Plaintiff Patriot General 
Insurance Company 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
8 COMPANY, a foreign corporation, 

9 Plaintiff, 

10 v. 

11 JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 

12 and JAVIER GUTIERREZ, 

13 Defendants. 

No. 12-2-00908-3 

DECLARATION OF SERVICE 

14 

15 

16 

17 

I declare under penalty of perjury under the laws of the State of Washington that I caused to 

be served the listed documents on the following counsel in the manner described below: 

1. Plaintiff Patriot General Insurance Company's Errata to its Motion for Summary 

18 Judgment, and 

19 

20 

21 

22 

23 

24 

25 

26 

2. this Declaration of Service. 

Peter J. Hess 
Hess Law Office, PLLC 
415 N. Second 
Walla Walla, WA 99362 
Via Facsimile and Email per agreement 

Dick Kilpatrick 
Shannon M. Kilpatrick 
Kilpatrick Law Group, P.C. 
1750 112th Avenue NE, Suite D-155 
Bellevue, WA 98004 
Via Email per agreement 

DECLARATION OF SERVICE- 1 
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Executed at Seattle, Washington this 17th day of July, 2013. 
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AUG ·16 2013 

THORSRuu \i, .: tx PAULICH 

:, IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
8 IN AND FOR THE COUNTY OF WALLA WALLA 

; 
·l 9 PATRIOT GENERAL INSURANCE 

COMPANY, a foreign corporation, 
10 

11 ' 

12 

Plaintiff, 

JORGE GUTIERREZ and JANE DOE 
13. GUTIERREZ, and their marital community, 

and JAVIER GUTIERREZ, 
14 

15: . 
Defendants. 

' No.: 12-2-00908-3 

; ORDER GRANTING DEFENDANTS'.' 
MOTION TO STRIKE, DENYING 
PATRIOT GENERAL'S MOTION 
FOR SUMMARY JUDGEMENT AND 
ESTABLISHING UIM COVERAGE 
FOR DEFENDANT JAVIER 
GUTIERREZ 

16 THIS MATTER came on for hearing on July 15, 2013 before the 

17 

18 

19 

20 

21 

22 

23 

25 

· undersigned Commissioner of the above-entitled court, and the Court having 

considered the records and files herein, including: 

1. Plaintiff Patriot General Insurance Company's Motion for 
Summary Judgment; 

ORDER GRANTING DEFENDANTS' MOTION TO STRIKE, 
DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY 
JUDGEMENT AND ESTABLISHING UIM COVERAGE FOR 
DEFENDANT JAVIER GUTIERREZ 
Page 1 of4 
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Kilpatrick Law Group, P.C. ' 
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2. 

3. 

4. 

5. 

6. 

7. 

8 .. 

Declaration of Tomas Miranda and the exhibit thereto; 

Declaration of Amy Brunner in Support of Plaintiff Patriot 
General Insurance Company's Motion for Summary 
Judgment and the exhibit thereto; 

Declaration of Kyle Mosbrucker in Support of Patriot 
General Insurance Company's Motion for Summary 
Judgment and the exhibit thereto; 

Declaration of Matthew Munson in Support of Patriot 
General Insurance Company's Motion for Summary 
Judgment and·the exhibits thereto; 

Defendant Javier Gutierrez's Memorandum of Law in 
Opposition to Plaintiff Patriot General Insurance Company's 
Motion for Summary Judgment; 

Declaration of Defendant Javier Gutierrez; 

Defendant Jorge Gutierrez's Opposition to Patriot General 
Insurance Company's Motion for Summary Judgment; 

Declaration of Jorge Gutierrez Opposing to Patriot 
General's Motion for Summary Judgment; 

10. Plaintiff Patriot General Insurance Company's Reply on Its 
Motion for Summary Judgment; 

11, Defendant Javier Gutierrez's Motion to Strike Plaintiff's 
Citation to an Unpublished Opinion; and 

12. Defendant Jorge Gutierrez's Joinder in Defendant Javier 
Gutierrez's Motion to Strike Plaintiffs Citation to 
Unpublished Opinion 

and the Court having heard the arguments of counsel, and being otherwise 

ORDER GRANTING DEFENDANTS' MOTION TO STRIKE, 
DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY 
JUDGEMENT AND ESTABLISHING UIM COVERAGE FOR 
DEFENDANT JAVIER GUTIERREZ 
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1 fully advised, the Court finds there are no genuine issues of material facts. All 

2 agreed at the hearing that (1) Javier Gutierrez is the natural-born son of the 

3 named insured, Jorge Gutierrez, and (2) Javier lived with father at the time of the 

4 collision on or about January 9, 2011. Based on those agreed facts, the Court 

5 finds there is underinsured motorist (UIM) coverage for Javier Gutierrez for the 

6 January 9, 2011 collision under Jorge Gutierrez's Patriot General Insurance 

7 Company policy. The definition of "insured" in RCW 48.22.005(5) is read into the 

8 policy and replaces the policy definition. Accordingly, Javier qualifies as an 

9 .. "insured" under Jorge Gutierrez's Patriot General policy for the purpose of UIM 

1 0 coverage. 

11 Further, pursuant to Johnson v. Allstate Ins. Co., 126 Wn. App. 510 (2005), 

12 unpublished opinions are not to be considered by the trial court. 

13 IT IS,_ THEREFORE, HEREBY ORDERED that Defendants' motion to 

14 strike Plaintiffs citation to an unpublished opinion is hereby GRANTED and 

15 Plaintiff's citation to the unpublished opinion is stricken and was not considered 

16' in the Court's analysis. 

17 IT IS FURTHER ORDERED that Patriot General's Motion for Summary 

18 Judgment is DENIED. FURTHER, the parties agreed that, given the Court's 

19 
ruling above and pursuant to lmpecoven v. Dep't of Revenue, 120 Wn.2d 

20 

21 

22 

23 

24 

25 

357 (1992), it is not inappropriate for the Court to grant summary judgment in 
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1 . favor of the non-moving party, so summary judgment is GRANTED in favor of 

2 · .' defendants solely to the extent that thet Court determines that there is UIM 
: . ·. 

3 coverage .for defendant Javier Gi..rti.errez. 

·4. 
i :: 

5 .OONE.:this dater. 

6 

7 

:a: !.. 

10: 
1 
:Pn~sente:d by_: 

21 

... 9:/4 lt.]., .. --··-·--········ . ., .:; , :·:.. ___ _,z:: _____ .., .. ____ .__ ···-"·-~···: -~~-::. . . 

MICHAEL S. MITC~'~'l .. 

·c·8~)r.rii~~r6ri~i:Mi~ha·~, s::··Mitchell -. 

ss, ·WSBA #3Q72f 
A rne~ tor Defendant Javier 
:Gutierrez 

13 

· ORDER: GAANTtNG DEFENDANTS' MOTION TO STRIKE, 
22 '· DENY~NG)'~ATRiOi.Gi:;NERAL!SMOTIONFOR.SUMf#'RY 

' JVDGEfJIENT AND ESTABLISHING UIM COVERAGE J=QR 
, DEFENDANT JAVIER GUTIERREZ 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

V. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

No. 12-2-00908-3 

PLAINTIFF'S MOTION FOR 
REVISION OF COURT 
COMMISSIONER'S ORDER 
DENYING PATRIOT GENERAL'S 
MOTION FOR SUMMARY 
IDDGMENT AND ESTABLISHING 
UIM COVERAGE FOR DEFENDANT 
JAVIER GUTIERREZ 

I. Relief Requested 

Plaintiff Patriot General Insurance Company ("Patriot General") moves under RCW 

2.24.050 for an order revising the Superior Court Commissioner's Order Granting Defendants' 

Motion to Strike, Denying Patriot General's Motion for Summary Judgment and Establishing 

UIM Coverage for Defendant Javier Gutierrez ("The Order"). The Order was signed by 

Commissioner Michael S. Mitchell on August 9, 2013 and filed with the Walla Walla County 

Clerk that same day. Patriot General seeks revision of the summary judgment rulings only. It 

does not seek revision of the Commissioner's order granting defendants• motion to strike. 

PLAINTIFF/PATRIOT GENERAL'S MOTION FOR 
REVISION/OF COMMISSIONER'S ORDER 
DENYING! PATRIOT GENERAL'S MOTION FOR 
SUMMARY JUDGMENT- 1 
G:\Docs\255\2479\PLO\Motion for revislon.docx 
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6 
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10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

In its summary judgment motion, Patriot General sought a declaration that it does not 

have a duty to pay underinsured motorist ("UIM") benefits to Javier Gutierrez under the 

automobile insurance policy it issued to Javier's father, Jorge Gutierrez. Javier Gutierrez is not 

entitled to UIM benefits because he is not a named insured under the policy. The policy complies 

with the statute governing UIM, RCW 48.22.030, because that statute does not limit the ability 

defendants' position, another statute, RCW 48.22.005, does not require UIM policies to ~vera 

named insured's relatives. 

II. Statement of Facts 

The relevant facts are set forth in Patriot General's summary judgment motion, which 

was filed on June 13, 2013. The other briefs, declarations and exhibits that were filed in support 

of and in opposition to Patriot General's summary judgment motion are identified in The Order, 

a copy of which is attached. 

On July 15, 2013, Commissioner Michael S. Mitchell of the Walla Walla County 

Superior Court heard oral arguments from attorneys for Patriot General, Javier Gutierrez, and 

Jorge Gutierrez on Patriot General's summary judgment motion. Commissioner Mitchell denied 

the motion. The only explanation the Commissioner provided was that RCW 48.22.005 was 

incorporated into the UIM statute, RCW 48.22.030. 

III. Statement of Issue 

Should this Court revise the Commissioner's order· by granting Patriot General's 

summary judgment motion and vacating the Commissioner's grant of summary judgment in 
23 

24 

25 

26 

defendants favor? 

PLAINTIFF PATRIOT GENERAL'S MOTION FOR 
REVISION OF COMMISSIONER'S ORDER 
DENYING PATRIOT GENERAL'S MOTION FOR 
SUMMARY JUDGMENT- 2 
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9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

IV. Evidence Relied Upon 

This motion relies on Patriot General's summary judgment motion and reply, the 

declarations of Matthew Munson, Tomas Miranda, Kyle Mosbrucker, and Amy Brunner, the 

exhibits attached to those declarations, and the pleadings and other documents on file. 

V. Legal Authority 

All decisions b Commissioners are sub' ect to revision b 

2.24.050. Any inteJ;"ested party may file a motion to revise a Commissioner's order within ten 

days of the order's entry. /d. On a revision motion, a trial court reviews a commissioner's ruling 

de novo based on the evidence and issues presented to the commissioner. Williams v. Williams, 

156 Wn. App. 22, 27,232 P.3d 573 (2010). 

The Superior Court should revise The Order. The Commissioner erred by ruling that 

Javier Gutierrez is entitled to UIM coverage under the Patriot General policy. For all the reasons 

set forth in Patriot General's motion and its reply, this Court should enter summary judgment for 

Patriot General and vacate the Commissioner's grant of summary judgment in defendants favor. 

DATED this Iih day of August, 2013. 

Attorneys for Plaintiff Patriot General 
Insurance Company 

PLAINTIFF PATRJOT GENERAL'S MOTION FOR 
REVISION OF COMMISSIONER'S ORDER . 
DENYING PATRIOT GENERAL'S MOTION FOR 
SUMMARY JUDGMENT- 3 
G:\Docs\255\2479\PLO\Motion for revision.docx 
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8 

Hearing Date: November 4, 2013 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF WALLA WALLA 

9 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, No.: 12-2-00908-3 

10 

11 

12 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
13 GUTIERREZ, and their marital community, 

and JAVIER GUTIERREZ, 

DEFENDANT JORGE GUTIERREZ'S 
BRIEF OPPOSING PATRIOT 
GENERAL'S MOTION FOR 
REVISION OF ORDER DENYING 
PATRIOT GENERAL'S MOTION 
FOR SUMMARY JUDGMENT AND 
ESTABLISHING UIM COVERAGE 

14 

15 

16 

Defendants. 

I. INTRODUCTION AND RELIEF REQUESTED 

This case arises out of a dispute over underinsured motorist (UIM) 

17 coverage. Defendant Javier Gutierrez was injured when he was the passenger in a 

18 

19 

20 

21 

22 

23 

one-car motor vehicle collision. He suffered significant injuries, and the driver was 

not insured. At the time of the collision, Javier1 was living with his parents and did 

not own a vehicle. His father, defendant Jorge Gutierrez, had purchased an auto 

DEFENDANT JORGE GUTIERREZ'S BRIEF OPPOSING 
PATRIOT GENERAL'S MOTION FOR REVISION OF ORDER 
DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY 
JUDGMENT AND ESTABLISHING UIM COVERAGE 
Page 1 of7 
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1 policy with Patriot General that included UIM coverage for his whole family, 

2 including Javier. Javier made a claim for UIM benefits with Patriot General. Patriot 

3 General denied coverage, claiming Javier was excluded because Javier had not 

4 been explicitly identified as a driver. Commissioner Mitchell disagreed, ruling that 

5 Patriot General could not exclude from coverage a person defined as an "insured" 

6 by the Legislature. 

7 Defendant Jorge Gutierrez asks this Court to deny plaintiff Patriot General's 

8 motion to revise Commissioner Mitchell's order denying its motion for summary 

9 judgment. Commissioner Mitchell correctly determined that there was 

10 underinsured motorist {UIM) coverage for Javier because Patriot General lacked 

11 the authority to change the Legislature's definition of "insured" in its policy. In RCW 

12 48.22.005{5), the definition section applicable to the UIM statute, the Legislature 

13 defined as an "insured" all relatives living with the named insured. As Jorge's son 

14 living with Jorge at the time of the collision, Javier fits the Legislature's definition of 

15 "insured." Because all insurance statutes are read into the policy, Patriot General 

16 could not redefine Javier's insured status. Accordingly, Javier is entitled to UIM 

17 coverage. 

18 Alternatively, this Court could deny Patriot General's motion for summary 

19 judgment for a different reason - that the plain language of the policy does not 

20 actually exclude Javier. It simply imposes a disclosure requirement on the 

21 

22 

23 

24 

25 

1 This brief refers to Javier and Jome by their first names for ease of reference. 
DEFENDANT JORGE GUTIERREZ'S BRIEF O'PPOSING Kilpatrick Law Group, P.C. 
PATRIOT GENERAL'S MOTION FOR REVISION OF ORDER 1750 112th Ave. NE Suite D-155 
DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY Bellevue, WA 98004 
JUDGMENT AND ESTABLISHING UIM COVERAGE (425) 453-8161 
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1 insureds, and Patriot General was required - but made no effort - to show it was 

2 actually prejudiced from any alleged breach of the disclosure requirement. Either 

3 way, there is UIM coverage for Javier. This Court should deny Patriot General's 

4 motion for summary judgment and find UIM coverage for Javier. 

5 II. FACTUAL AND PROCEDURAL HISTORY 

6 In 2010, Jorge Gutierrez went to Tomas Miranda for insurance, at least in 

7 part because Mr. Miranda speaks Spanish and Jorge does not speak or read 

8 English. Jorge Gutierrez Decl. ,-r 4 (attached here for ease of reference as 

9 Appendix A). He always intended for his entire family to be covered by the 

10 insurance, including his son, Javier. ld. ,-r 5. Because the application was all in 

11 English, Jorge provided the information to Mr. Miranda, who typed in the 

12 information. Mr. Miranda then printed out the form and told Jorge where to sign 

13 and initial. /d. 

14 Jorge had no understanding the insurer required disclosure of all his children 

15 age 14 and over. /d. ,-r 5. He never intended to agree that his children would not be 

16 covered. /d. ,-r 6. Jorge believed all his children had coverage, including Javier. /d. 

17 The first time anyone ever told him Javier was not covered was after Javier's 

18 accident. /d. 

19 On January 9, 2011, Javier was seriously injured while a passenger in a 

20 collision. /d. ,-r 2. Javier did not have any other automobile insurance. ld. 1[8. He lived 

21 at home with his parents and did not own a vehicle. /d. 

22 

23 

24 

25 
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1 After Javier made a claim for UIM benefits, Patriot General denied coverage 

2 in May 2012. Patriot General then sued Javier and Jorge, asking for this Court to 

3 declare Javier was not insured under the policy. 

4 Patriot General moved for summary judgment, which was opposed by both 

5 Jorge and Javier. Commissioner Mitchell heard the argument on July 15, 2013. At 

6 the hearing, Patriot General did not dispute that Javier was Jorge's natural born 

7 son who lived with his father at the time of the collision. By order dated August 9, 

8 2013, Commissioner Mitchell denied Patriot General's motion for summary 

9 judgment. The Order is attached as Appendix C for ease of reference. Based on 

10 the agreed facts, Commissioner Mitchell also found that there was UIM coverage 

11 for Javier's January 9, 2011 collision. He ruled that the Legislature's definition of 

12 "insured" found in RCW 48.22.005(5) must be read into the policy, and because 

13 Javier met that definition, he was an insured for purposes of UIM coverage in 

14 Patriot General's policy. Patriot General then moved to revise the Commissioner's 

15 August 9, 2013 order. 

16 Ill. EVIDENCE RELIED UPON 

17 In addition to the court files, this brief relies upon Defendant Jorge 

18 Gutierrez's Opposition to Patriot General Insurance Company's Motion for 

19 Summary Judgment, and Declaration of Jorge Gutierrez Opposing Patriot 

20 General's Motion for Summary Judgment. 

21 IV. ARGUMENT AND AUTHORITY 

22 Rather than rehash his brief in opposition to Patriot General's Motion for 
DEFENDANT JORGE GUTIERREZ'S BRIEF OPPOSING Kilpatrick Law Group, P.C. 
PATRIOT GENERAL'S MOTION FOR REVISION OF ORDER 1750 112th Ave. NE Suite D-155 

23 DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY Bellevue, WA 98004 
JUDGMENT AND ESTABLISHING UIM COVERAGE (425) 453-8161 
Page 4 of 7 Fax: (425) 605-9540 
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1 Summary Judgment, defendant Jorge Gutierrez will simply outline the reasons 

2 why Patriot General's motion should be denied and refer the Court to his brief 

3 opposing summary judgment attached as Appendix B. 

4 Commissioner Mitchell did not err when he denied Patriot General's motion 

5 for summary judgment and ruled Javier was covered under Patriot General's policy 

6 for purposes of UIM insurance. Commissioner Mitchell correctly recognized that 

7 Patriot General had no authority to change the definition of "insured" provided by 

8 the Legislature in RCW 48.22.005(5) - a definition which explicitly applies to UIM 

9 insurance. All insurance regulatory statutes are read into insurance policies, 

10 including the definitions contained in RCW 48.22.005. Patriot General cannot 

11 contract around this. For more detail and explanation, see Appendix B, Section 

12 V(C), at 11-19. 

13 Alternatively, this Court could still deny Patriot General's Motion for 

14 Summary Judgment on the basis that the language of the policy does not actually 

15 exclude Javier, as Patriot General claims it does. In defining who is an insured, the 

16 policy plainly covers relatives of the named insured (here, Jorge) who live with the 

17 named insured. The policy then goes on to impose a disclosure obligation for 

18 those relatives age 14 or older. But the policy contains no language stating that 

19 non-disclosed relatives are excluded. To reach the conclusion that Javier was 

20 excluded, the Court would be required to infer language into the policy that isn't 

21 actually there. 

22 
DEFENDANT JORGE GUTIERREZ'S BRIEF OPPOSING 
PATRIOT GENERAL'S MOTION FOR REVISION OF ORDER 

23 DENYING PATRIOT GENERAL'S MOTION FOR SUMMARY 
JUDGMENT AND ESTABUSHING UIM COVERAGE 
Page 5 of7 
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1 Because the language imposes a duty on the insureds - to disclose family 

2 members age 14 and over- different rules apply. Before an insurer can avoid 

3 coverage for an Insured's breach of a duty imposed in the policy, long-standing 

4 Washington law requires an insurer to prove actual prejudice from the breach. 

5 Patriot General made no attempt to show any kind of prejudice. Thus, there is UIM 

6 coverage for Javier's injuries. This argument is explained in greater detail in 

7 Appendix B, Section V(B), at 5-11. Under this reasoning, the Court would still deny 

8 Patriot General's Motion for Summary Judgment, but for a different reason than 

9 Commissioner Mitchell. 

10 V. CONCLUSION 

11 Defendant Jorge Gutierrez respectfully requests that this Court deny Patriot 

12 General's summary judgment and find UIM coverage for Javier, either for the 

13 same reason as Commissioner Mitchell or for the reason that the plain language of 

14 the policy did not exclude Javier. 

15 Respectfully submitted October 24, 2013. 

16 

17 

18 

19 

20 

21 

22 

23 

25 

Kilpatrick Law Group, P.C. 

~\..fvt~~ 
Dick Kilpatrick, WSBA #7058 
Shannon M. Kilpatrick, WSBA #41495 
Attorneys for Jorge Gutierrez 
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1 

2 

DECLARATION OF SERVICE 

3 The undersigned hereby declares I am over the age of 18 and under the 

4 penalty of perjury under the Jaws of the State of Washington that on this date I 

5 caused to be served in a manner noted below a true and correct copy of the 

6 foregoing on the parties mentioned below as indicated: 

7 

8 Patrick Paulich 
Thorsrud Cane & Paulich 

9 1300 Puget Sound Plaza 
1325 Fouth Ave 

[XXX) E-Mail 

1 U.S. Mail 

10 Seattle, WA 98101 
ppaulich@tcplaw.com 

11 
Peter Hess 

12 Hess Law Office 
415 N. Second Ave 

13 Walla Walla, WA 99362 
• oeter@hesslawoffice.com 

14 

J Electronic Filing 

] Legal Messenger 

J FedEx 

15 Dated this 24th day of October, 2013 at Bellevue, Washington. 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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2 

3 

.4 

5 

6 

7 

FILED (} COPY 
JUL .. 5 2013 

W KATHY MARTIN 
M.I.A WALLA COUNTY CLER" · 

IN THE SUPERIOR ·coURT OF THE STATE OF WASHINGTON 
8 IN AND FOR THE COUNTY OF WALLA WALLA 

9 PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

10 

11 

12 

Plaintiff 

vs. 

JORGE GUTIERREZ and JANE DOE 

No.: 12-2-00908-3 

·DECLARATION OF. JORGE 
GUTIERREZ OPPOSING PATRIOT 
GENERAL'S MOTION FOR 
SUMMARY JUDGMENT 

13 GUTiERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

14 

15 

16 

18 

19 

20 

21 

22 

23 

25 

Defendants 

I am a defendant In this matter. I am over the age of 18, and testify to the . 

matters In this Declaration from first-hand personal knowledge. 

1. My name Is Jorge Gutierrez. I speak and read almost no English. 

This declaration was translated to me by an Interpreter. 

2. I am the father of Javier Gutierrez. Javier was seriously injured in 

a collision on January 9, 2011. At that time, Javier lived with his mother and 

me. 

DEC\.ARATION OF JORGE GUTIERREZ OPPOSING PATRIOT 
GENERAL'S MOTION FOR SUMMARY JUDGMEIIFT 
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3. .After Javier was injured, w,e let the insurance company know 

2 about the collision. Patriot General would not pay any benefits and denl_ecl the 

3 claim. Javier and I were sued by Patriot General. 

4 4. I first went to Tomas Miranda to purchase automobile insurance 

5 for my vehicles in part because he spoke Spanish and. could explain the 

6 process to me in """- ewn- language. Because I could not understand the 

· 7 ins~:-~rance appliCation which was all in English, Tomas Miranda helped me fill 

8 
out the form. He asked me questions and I gave him the information which he. 

9 

10. 

11 

12 

13 

put Into the form. He showed me· where to initial and. sign but· I had no 

understanding that I was telling. the insurance company my children would not 

be covered.· 

5. I wanted full cbverage for my family and it was my understanding 

that they would be covered. I recall telling Mr. Miranda that my son Javier, and 
14 

my daughter, Viviana, would also be drivers. I did not understand that the 
15 

application asked me to certify my children would not be· using the vehicles. I 
16 

did not understand that the application asked me to certify all my children age 
17 

14 and over had been disclosed. 
18 

19 
6. Had I known any. of this information, I would not have submitted 

20 the application the way I did and would have told the insurance company about 

21 my children, including Javier. Nobody ever told me that my children were not 

22 covered under the Patriot General policy until after Javier's accident and 

23 

24 

25 
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1 · injuries. 

2 7. Since the insurance company found out about Javier driving our 

3 vehicles, it has· not asked for any additional money from me to cover premiums 

4 ·for him. 

5 8. At the time he was injured in the accident, Javier did not own any 

6 vehicles of his own and had no other automoblle·insurance policy. 

7 1 declare under penalty of perjury, ~the l~w"s oHh~ State of Washington, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

that the foregoing as translated to-me is true and correct. 

DATED 7- S' - I 1 at Walla Walla, Washington. 

Jf~ J:i.A; $: y v 6""2-
rg errez 

Declarant · 
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1 

2 

DECLARATION OF SERVICE 

3 The undenllgned he18by dedantll am over the age of 18 and under th~ 

4 penalty of pe~ury under the laws of 1he State of washington that. on thla date I · 

.. · 5 cau•fto_be served In a nuinner nolad below a true aiul aarreat copy of the 
.: i . . ·. . . 

e = ~ an·a~e partiet m8ntianact belOw .·Indicated: 
7 

8 Patrick rau-• 
Matlhew Munaon 

e Tharenld cane & Paulch 
1300 Puget Sound Plaza 

10 1326 FaulhAve 
Seatlte, WA 88101 

11 wauliPhO~GAW«·m 

12 PeterHea 
Hea Law Office 

13 312 N. Second Ave 
Wala WaDa. WA 99382 

14 ---

[ )E-Mal 

[ )U.S. Mal 

{ J Eleclranlc Fling 

[)C1 LAigal. ~~ 
[ )FedE!x 

(){\ .ft..>' 

15 

18 

17 

18 

.19 

20 

21 

22 

Dated this. 51> day of July, 2013 at·Belevue, Washington, 

25 
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1 

2 

3 

4 

5 

6 

7 
IN THE SUPERIOR COURT OF THE STATE·OF WASHINGTON 

8 IN AND FOR THE COUNTY OF WALLA W~ 

9 PATRIOT GENERAL INSURANCE · 
COMPANY, a foreign corporation, 

10 

11 

12 

Plaintiff · 

¥8. 

JORGE GUTIERREZ and JANE DOE 
13 · GlJriERREZ, and their m8rttaJ community, 

and dAVIER GUTIERREZ. 
14 

Defendants 

No.: 12-2-00908-3 

DEFENDANT JORGE 
GUTIERREZ'S OPPOSITION TO 

. PATRIOT GENERAL INSURANCE 
·COMPANY'S MOTION FOR 
SUMMARY JUDGMENT 

15 I. INTRODUcnoN AND REUEF REQUESTED 

16 Patriot General asks this COurt to be relieved from paying out a UIM claim to. 

17 Javier Gutiei'rez; who was Insured under his father, J()rge Gutierrez's poliCy. It relies 

18 on a breach of the section of the policy that requires disclosure of all relatives of the 

19 named Insured age 14 or older. To support Its motion, Patriot General mlslilterprets 

· 20 Its own policy language and misinterprets the UIM statute and Its companion 

21 deflnlUons. It also erroneously claims that Jorge agreed none of his children would be 
' 1 

· 22 covered when Jorge never Intended to agree to thalln reality, the plain language of 

23 
DEFENDANT' JORGe OU111!RREZ'S OPPOSlTION TO 

24 PATRIOT GENERAL. INSURANCE COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- Page 1 of20 . 
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•· 

1 Its pOlicy insures Javier. Whl~ the defendants may have breached the disclosure 

2 requirement, to avoid llabllty because of any breach PatJ:iot Generalis required to 

3 show actual prejudice. It made no effort to do. so. 

4 If this Court finds there Is no coverage for Javier or finds JavJer Is excluded, It 

5 will hava to confront an Issue that does not appear to be addressed In any published 

6 case: does Washington law allow Patriot General to llmtt UIM Coverage to only-those 

7 relatives of the named Insured under the age of 14? Defendant asserts ~ provision 

. 8 vlolates.the UIM statute which requires UIM coverage .for ill relatives IMng with the 

9 named Insured without regard to age. Further, the provision violates public ·policy 

10 because It excludes oovei'age for (1) parties who were ~ngers. and had no 
. . 

11 control over the wh!cle, and (2) parties who had no other.UIM Insurance available to 

12 them, Including children. Patriot General's motion should be dented. 

13 II. FACTUAL AND PROCEDURAL HISTORY · 

14 ·Jorge Gutierrez went to Tomas Miranda for insurance In 2010 In part because 

15 he does ~~ speak or read English. Jorge Gutierrez Deot. 11' 4. He always Intended for 

16 his entire family to be cov~ by the lnaurance, Including his son, Javier. ld. 1 5. The 

17 application was:allln English and Jorge-provided the lilformatlon to Mr. Miranda/d. 1 

18 41t is clear that Mr. Miranda ~ in the Information arid printed out the form for 

19 Jorge to sign because the only handwritten portion Is the 1nlti81s and· signatures. 

20 Miranda Decl., Ex. 1. Jorge elected UIM eoverage. ld. He then signed and Initialed 

21 where Mr. Mlra~da told him to. Jorge GUtierrez Decl. 11' 4. 
.. . 

22 Jorge had no understanding the Insurer required disclosure of all his children . . . . . 

23 age 14 and over. /d. 11' 5 He certainlynever Intended tO agree that his children would 
· . ICIIpatrlak Law G'nlup, P .c. 

DEFeNDANT JORGE GUTIERREZ'S OPPOSmOH TO 17&0 11211'1 Ava. NE Suite 0.155 
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1 not be covered. Jorge believed all his chUdren had coverage, lncludhig Javier. 

2 · In January 2011 Javier was rldlrig a~ a passenger in a friend's vehiCle and 

3 Injured In a cellslon. Javier did not have any other autornobBe Insurance. fd. 1 8. He 

4 lived at home with his parents and did not own his own vehicle. ld • 

. 6 Javier and J~e made a Claim with Patriot General, which It denied. The first 
. . 

6 time Jorge found out the policy required ~isclostn of any relatives was when Javier's 

7 · claim was denied. Pab'lot General then-sued both Jorge and his son Javier. 

·8 Ill. ISSUES PRESENTED 

9 Does the policy at Issue, which covers relatlv~s IMng with the named Insured, 

10 cover Javier, Jorge's son and who Hved with him at the. time of the coUislon? Does.a 

11 breach of the provision raquirtng disclosure of famUy members age-14 and over 

12 praciLide cove~:&ge absent any showing of actual prejudice by the Insurer? 

13 If the polio/ language excludes Javier, Is an Insured allowed to define who Is 

14 an InsUred more narrowly than the_UIM statute does? 

15 If not, does public policy, which calls for broad UIM coverage to protect 

16 Innocent Injured parties, prohibit an lnsu~r from exclud~ng coverage for Javier, who 

17 ~as no other way to get his own UIM Insurance? · · 

18 IV. EVIDENCE REUED UPON 

19 In addltfon to the court flies and the documents filed by defendant Javier 

20 Gutierrez In opposition to plaintiff's summary judgment motion, this opposition relies 

21 on the declaration of Jorge Gutierrez. 

22 V. ARGUMENT AND AUTHORITY 

.23 Sum~ary judgment Is appropriate only when tWo factors are met (1) when 

DEFENDANT JORGE GUTIERREZ'S OPP08mON TO 
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1 there 1s no genuine l~ua of m~tarlal fact, and (2) the ~ovlng party Is entitled to 
. . 

2 judgment as a matter of law. CR 56(c). The moving party bears the burden of 

3 establishing both requirements. Karl A. Tagland, 14A WashingtOn Practica: CMI . 

4 Procedure, 1' 25:12 (2d ad. 2012). All facts and ,reasonable lnferenoas therefrom must 

5. be taken In the light most favorable to the non-moving pany. Riley v. AnclrfiS, ~ 07 Wn~ 

6 App. 391, 395, 27 P.3d 618 (2001 ). Any doubt as·to the exiStence of a genuine Issue. 
. . 

7 of material fact should.ba resolved against the movi~g party, and the case should be 

8 allowed .tog~ to trial. Tagland, .14A Washington Practice: ClvU ProCedure,§ 25:14. 

9 

10 

11 

A. The Factual Bula For Patriot General's M~tlon Is Incorrect- Jorge 
Gutierrez Old Not Agree To Patriot General's Insured Exclusion 

Th8 strong assertion underlying Patriot Generars motion for aumma,Y 

judgment Is that Jorge Gutierrez agreed that none of his children, including Javier, 
12 

would be covered. Setting aside the Issue of whether parties are free to contract 
13 . . 

around provisions In the UIM statute (which Is addressed below In Section C), this · 
14 

asaartlon could -not be further from the tnith. 
15 

16 
As ~orge makes clear ln. his declaration, Jorge wanted full coVerage for his 

whoJe famUy, Including Javier. and VMana, and thought he was getting it. Jorge 
17 

Gutierrez Oecl. '5. Because he does not speak or read English, he could not 
18 

understand the insurance application, which was written enttJ:aly in English. He gave 
19 

Mr. Miranda the lnfonnatlon he asked for. /d. ~ 4. Mr. Miranda showed Jorge where to 
20 

Initial and sign. ld. 
21 

22 
As a resul~ Jorge did not understand that the Patriot General requlr&d 

disclosure of his relatives age 14 and over that lived-with hlm.ld. 115. He.nevar 
·23 

OEFeNDANT JORGe GUTIERREZ'S OPPOsmoN TO 
24 PA'TAIOT GENERAL INSURANCE COMPANY'S loi0110N FOR 

SUMMARY JUDGMENT- Page 4 of 20 
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1 Intended to tell the ln~r that none of his children would be· driving. /d. t 6. He never 

2 unde~od that there would be any reason for his children, Including Javier, to be 

3 denied coverage until Patriot General denied Javier's clam. ld. 

4 Given these facts, it Is clear that Jorge· never intended to agree that his 

6 chiJdren Hvlng with him would not be covered. So tQ the ,xtent Pabiot Generalis 

6 arguing there was agreement that his children would ~t be covered, Its motion 

7 shou~ be denied. There Is a genuine Issue of material fact about whether the parties 

8 actuaRy egreed on anything. 

9 

.10 

11 

B. The Plain Language Of The Polley Does Not Actually EXclude JOrge . 
From Coverage, As The Insurer Claims 

The factual question would be moot, however, If lhls Court deck18d that the 

policy actually covers Javier (addressed In this Section) or If the provision v.lolated the 
12 

UIM statute or Its pu~lc policy (addressed In Sectloo C below). The construction of 
13· 

an Insurance policy Is a quesUon of law. State F811J'I Gen. Ins. Co. v. Emerson, 102 
14 

Wn.2d 477,480, 687 P.2d 1139 (1984). Patriot General correctly noted the proper 
16. 

framework for the anatyals of whether there Is coverage: (1) the Insured must first 
16 

establish that the loss falls within the scope of the policy, ·and (2) then·the Insurer 
17 

must show that the loss 18 excluded by speciflc policy language. Dlamaco, Inc. v. 
18 

Aetna Cas. & Sur. Co~, 97 W~ •. App. 335, 337, 983 P.2d 707 (1999). 
19 

20 

21 

22 

23 

Insurance policies are construed as contracts. Austl. Unlimited, Ins. v. Harlford 

Cas. Ins. Co., 147 Wo. App. 758, 765, 198 P.3d 514 (2008). The pUrpose of 

insurance Is to lns!Jre, so courts should use the construction that provides coverage, 

rather than no cov•ge. PhH Schroeder, Inc. v. Royal Globe Ins. Co., 99 Wn.2d 65, 

DEFENDANT JORGE 0\ITlERREZ'S OPPOSITION TO 
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1 69,659 P.2d 509 (1983); modified-on other grounds, 101 Wn.2d 830,683 P.2d 186 

2 (1984~ The policy should be ·interpreted as It woulti be understood by the average 

3 ·~rson purchasing lnauninca. McDonald v. Stat9 Farm Fire· & Cas. Co., 119 Wn.2d 

4 724, 733, 837 P.2d 1000 (1992). If there Is ambiguity, It should be strfctly construed 

5 against the lnsuranee company and In favor of the iosur8d. GeOJVe v. Farmers Ins . 

. 6 CO. ofWash.,106 Wn. App. 43()., 439,23 P.3d 552 (2001).. · 

7 Pa1rlot General misinterprets the policy language1 and Its legal effect, and It 

8 confuses the Issue of who· Is an Insured with ttie duties tmposed on the policyholders 

9 . by the pOlicy. Further; It provided no evidence It suffered actual prejudice from any . 

1 o· breach of the. duty to disclose family members. Thus, Patriot~ cannot m"t .Jts 

11 burden on summary judgment and Its motion falls. 

12 

13 

14 

. . 
1. Javle~ fl1s tba definition of •relative" In the policy, and ~Is lpsured 

atatus Is not negated by the late notice to plaintiff that he was 
~rtvlng 

The Insurer argues that the Javier was never an Insured to begin w1th because 

15 he was ~t dlsciosed to the Insurer prior to the coUI~Ion; therefore, It argues, 

16. defend~ts cannot meet prong one ·ot the two-step analysis and the burden does not 

·17 shift. to the Insurer to prove an exclusion applies; Plaln~ff's argument rests on a 

18 fundamentally faulty reading of the policy language and the legal effect of that 

19 language. The provision requiring disclosure of 811 relatives a~ 14 and older has. no 

20 bearing on whether Javier Is actually Insured, as a careful reading C!f the policy 

21 

. 22 1 Perhaps not surprisingly, Patrl~ General Interpreted the policy language to Its own 
benefit and not to the benefit of Its Insureds. Thla and other problems In 1he adjustment of 

23 Javter's claim may be the basis of a later bad faith action. 

24 
DEFENDNfT JORGE! OllriERRErS OPPOSI110N TO 
PATRIOT GENERAL INSURANCE COMPANY'S MOTION FOR 
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1 language demonstrates. 

2 . The Insuring language· is found on page 1 of the policy, which is Exhibit 1 to 

3· the Declaration of Amy Brunner. There the policy states (bold In the original): 

4 In return for your premium payment and subject to the terms and 
conditions of this policy, we wiD insure you for lhe coverages up to the 

6 limits of llabUity for.whlch a premium Is s~ on the Declarations Page of · 
this policy. 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

So If Javier fits under the definition of "you,• he becomes an Insured, and then the 

burden shifts to the Insurer to show an exclusion applies. 
.• 

"You• Is defined ori page 2 of the policy (bold lrl. original) (emphasis added): 

"You" anel "your" mean the person shown as the nained Insured on the 
Declarations Page and that person's spouse .If residing In the same 
household. You 80d your also rnuos any relative of tbat oersoo If thev 
reside In· the same household. providing they or their spouse do not own a 
motor vehicle. 

Relative Is then defi!led as (bold In ortgln~l) {emphasis added): 

•Relative• means a person IMna .In your household relgted to vou bY 
.tll.2gg. mamage or adoption, Including a ward or foster chDd. Relative 
Includes a minor· under your. guardianship who IIvas In your household. 

·Any relative who Is age fourteen (14) or older must be llsteCf on the 
application or endorsed on the policy prior to a car accident or loss. 

The first two sentenCes of the deflnltlon.of relative cover who Is an Insured •. 

The third sentence simply Imposes a duty of disclosure on lhe.lnsureds. This 
18 

language, by Its plain terms, brings Javier under the umbrella (no. pun Intended) of · 
19 

20 

21 

22 

being an lnsured.2 He Is Jorge's ~n. Jiving with Jorge. While the policy f$qulres 

disclosure of relatives 14 years and older, that provision has no effect on Javier's 

2 Plaintiff makes .no allegation that. Javier owned a vehicle as a reason for. why coverage 
23 sho~ be denied. 
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1 Insured status. It Is presumably a mechanism for the Insurer to keep tabs on 

2 everyone who might be an 1nsured. And It Is no different th~n any other policy . 

3 provision requiring the Insureds to do something, such as notifying the Insurer of an 

4 accident or cooperating with the Insurer's ln~gatlon. WhOa any a!I&Qed breach of 

5 the notice provision can ultimately affect whether th~ is coverage for Javier's loss, It 

6 does not affect Whether he was· e~er an Insured In the first place. 

1. 2. To avoid coverage for the breach of the duty of dlsclosu.-., Patriot 

8 

12 

13 

General was required- and failed- to ahow actual preJudice 

General argues that because de~ndants faDed to timely disclose, there Is no 

coverage for Javier's Injuries, period. In other words, Patriot Generalis Implicitly 
14 

15 

16 

17 

18 

19 

20 

21 

22· 

23 

arguing that the disclosure of relatives age.14. and older Is a condition precedent to 

recovering under the. policy. But this kind of argument has been rejected by 

Washington courts for almost 40 years. 

ln. situations Involving disputes about whether a pohcy proylslon has been 

breached, Washington ~urts require Insurers to proVe they ware actually prejudiced 

by s6me aUeged breach of an Insured's .duty before an Insurer can escape liability. . 

Se~ Oregon Auto. Ins. Co. v. Salzberg, 85 Wn.2d 372, 377, 535. P.2d 81.6 (1975). In 

Salzberg, the Insurer claimed the policyholder breached the cooperation clause·,. 

which according to the policy language was a condition precedent to recetvtng 
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1 benefits. By faDing to cooperate, the .Insurer argued the .Insured was not en~ltled to 

2 rec:over anything. The c:Ourt rejected that approach and instead required the Insurer 

· 3 to prove It was prejudiced by a breach before baing relieved of liability. ld. at 376.· 

4 In refusing to Impose traditional contract principles on lnsuranoa policies, the 

5 court reasoned: 

. 6 Insurance policieS, In fact. are simply unlike b'adltlonal contracts, I.e., they 
are not purely private affairs but abound with public policy considerations, 

7 one of which Is that. the risk-spreading theory of such policies should 
operate to afford to 8ffectad members of the public - frequently Innocent 

8 third persons - the maximum protection possible conso~nt with fairness 
to the Insurer. It Is manifest that this public policy consideration would be 

9 · diminished; discounted, or denied If the Insurer were retlaved of ItS 
responsibilities atthough It Is not prejudiced by the InSured's actions or 

10 conduct •••. 

11 Such raHat, absent a showing of prejudice, would be tantamount to a 
queStionable windfall for the Insurer at the expense of the public. 

12 

13 

14 

ld. at 376-n. 

This prejudiCe analysis has bean applied to _Virtually avery kind ~f policy 

provision. See, e.g., Canron, Inc. v. Federal Ins. Co., 82 Wn. App. 480, 485, 918 ~ .2d 
. 15 . . . 

937 (1996) (lata notice of the claim); Tntn v. State Farm Fire and Cas. Co., 136 
16 

. . 

Wri.2d 214,961 P.2d 358 (1998) (breach of the cooperation clause): Pub. utll. Dlst. 
17 

No. 1 of Klickitat Cnty. V. Jnt'llns." Co., 124 Wn.2d 789, 803-04, 881 P.2d 1020 (1994) 
18 

(~peratlon, notice and no-satUement clauses); Unlgard Ins. Co. v. Leven, 97 Wn. 
19 

App. 417, 427,983 P-?d 1155 (1999) (late tender). 
20· 

21 

22 

23· 

The actual prejudice r-equirement was vary recently reaffirmed by our Suprema 

Court when It was applied to the Polley provision requiring Insureds to submit ,to . 

e.XBminations under oath. Staple$ v. Allstate Ins. Co., 1.76 Wn.2d 494, 417-18, 295 
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1 P.3d 201 (2013)."The court stated: 

2 We have required. a showing of prejudice In nearly all other contexts to 
prevent Insurers from receiving windfalls ~ the expense of the public and 

3 to avoid hinging relief on a discredited legali• distinction. The same 
concerns apply eqUally 19 the (examination under. oath] requirement. 

4 

5 

6 

ld. at418. 

Just as prejudice must be shown with other paUcy provisions, Patriot · 

(?eneral must demonstrate prejudice with .any breach of the provision· requiring · 
7 

8 

9 

disclosure of any relative age 14 and over. It has asserted no good rea8on oo.t to 

apply the actual prejudice rule In this situation. 

Pab'lot General has· also made no attempt to put forth any evidence of 
10 

prejudice from the breach, so Its motion tails. 8 The paflY claiming prejudi~ has the . 
11 

12 
burden of proof on that Issue: 

. A claim of actual prejudice 'requires ·a~nnative proof of an advantage lost 
13 or disadvantage suffered as a result of the (breach], which has. an 

identlftable detrifr1antal effect on the insu~s ability to evaluate or ~nt 
14 defenses to coverage or llabllty. · 

16 ld. at 419. In other words, a party needs to put forth pa~cularlzed proof and camot 

16 rely on general or vague atl8gatlons of hann. 

17 It ts highly unlikely Patriot General has ~ered any specific harm the courts 

18 

19 

20. 

21 

22 

23. 

24 
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1 are worried about from not knowing Javier was driving the Insured vehicles. As the 

2 Staples Court noted, ·the hann it Is concerned with is something affactlng "the 

3 Insurer's ablftty to evaluate or present defenses to coverage or Hablftty: ld. Here, no 

4 such harm of this type could exist because there have been no allegatiOns that Jorge . 

5 and Javier have done anything to Impede the plaintiffs ~v~rage lnvesUgation or 

6 · llabftlty lnvastlga~on, to the extant any Investigation t!CCUrred. There has bean no 

7 allegation that the policyholders refused to tum over documents and other lnfonnaUon 

8 a~ refused to answerqu~silons, ~~as In Tmn v. State. Farm Fire & Css. Co.,136· 

9 Wn.2d 214, 218-21,961 P.2d 358 (1998). Nor has there bean any alagatlon that 

10 defendants did anything ~ delay the claim and that delay somehow caused evlden~ 

11 to be lost. as In Sears, Roebuc:k and Co. v. Hartford Accident & lndem. Co., 50 
. 

12 Wn.2d 443, 453, 313 P.2d 347 (1957). 

13 . C. Neither The UIM ·statute Nor Public Polley Permit Patriot General To 
Contract Around The Definition of inaured In RCW 48.22.005 

14 

15 

16' 

17 

18 

To the extent the policy provision calling for disclosure of relatives age 14 and 

.over affects coverage~ It Is void because Its terms are Inconsistent with the UIM 

statute and Its public poll~. As caurts have noted, our state has a comprehensive ·. 

19 
8 Because Patriot General failed to provide any proof of or make any argument aboUt 
prejudice In Its moving papens, Its motion must fall. According .to CR 56, the party moving 

20 
for summary judgment has the burden of demonstrating In Its moving papers - and .not In 
Its rebulial - why It Is ·entitled to judgll)Bnt aa a matter of law. Mthle v. Kent Medk:sl 
Center, Inc., PS, 61 Wn. App. 163, 168, 810 P.2d 4 (1991). "Allowing' the moving party to 
raise new lasues In Ita rebuttal materials Is Improper because the nonmovtog party has .no 
o~nlty to respond.•. White v. Kent Medfoal Center, Inc., PS; 61 Wn. App. 163, 168, 

21 

22 810 P.2d 4 (1991). Thus, any attempt by Pabi9t Ga'leral to argue prejudice or.put forth 
evidence of prejudice In Its rebuttal documents would be lmpenn18$1ble and should be 

23 rejected. · 

24 
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1 UIM scheme. Jain v. state Farm Mut. Auto. Ins. Co . .' 130 Wn.2d 688, 894, 926· P .2d 

2· 923 (1998)~ The UIM statute has been around In some ~nn since 1967. When the 

3 Legislature first enaCted lt1lt was just the YHinsurad motorist statute. Its purpose was 

4 to be a flnanclalsecurtty measure ~ Clit down on the risk to Innocent vtctims of. 

· 5 earaless and InsOlvent drivers. Touchette v. Northwestern Mut. Ins. Co., ~0 Wn.2d 

6 327,332,494 P.2d 479 (1972); Flnneyv. Farmers Ins. Co. of Wash., 92 Wn.2d 748, 

7 751, 600 P.2d 1272 (1979). In o~erto affactuate tts·purposes, the statut~ was to be 

8 liberally and broadly consbuad. /d. 

9 When the Legislature amended the statute In 1980 to Include UNPERinsurad 

10 motorists, nothing about those underlying policies ohangad. Mut. of Enumclaw Ins. 

· 11 Co. v. Wlscomb, 97Wn.2d. ~03, 208,.843 P.2d 441 (1962). OUrcourtsconUnueto 

12 liberally consbue the UIM statute to uphold.the leglslaUve mandate of broad UIM 

13 coverage to protect Innocent Injured parties; Greengo v. Public Employees Mut. Ins. 

14 Co., 136 Wn.2d 799, 806, 959 P.2d 657 {1998). The LegislatUre was so concemed 

15 with ensumg UIM coverage to protect ln~t Injured paopka; It requires Insurers to 

16 offer UIM ~~~nee unless the Insured •specifically and unequivocally" rejects the· 

17 coverage In wriUng. RCW 48.22.030{4); First Nat'llns. Co. of Am. v. Perala, 32 Wn. 

18 App. 527,531,648 P.2d 472 (1982) .. 

~9 An Insurance regulatory statute automabl~ ·b~8s·part of the lnsura~ce 
20 policy. Blackburn v. Safeco Ins. Co.,115 Wn.2d 82,65-86,794 P.2d 126~ (1990). T9 

21 fulfill the mandate of broad UIM coverage, the courts routinely ~id any provision In a 
! 

22 policy which. Is (1) Inconsistent with the UIM statute~ (2) Is not authorized by the 

23 
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1 statute, or (3) that thwarts the broad purpose of the statute. Clements v. Travelers 

2 lndem. Co.; 121 Wn.2d 243,251, ~ P.2d 1298 (1993). Thus, any UIM policy 

3 provision that provides fewer benefits or pro~ a smaller class of Insureds than 

4 those mandated by the UIM statute are automatk:ally void. 

5 1. The UIM ~ requires coven,tg& for "Insureds• a defined In 
RCW -48.22.006- and not just "named lnau.,.cts•-which 

6 encompasses Javier 

7 . Patriot General's.stralned reading of the definition of "'nsured• In RCW 

8 48.22.005(6) rend&!" certain parts of that statute superfluous and leads to absurd 
. . 

9 results. In construing .statutes, courts must. carry out the Intent of the legls)atura.· State 

10 v. Alvarez, 128 Wn.2d 1; 11,904 P.2d 754 (1996).1fthe language of a statute is clear 

11 on Its face, then that plain meaning must· be given effect and courts are to asaume 

12 the Legislature meant exactly what It said. State v. Costlch, 152 Wn.2d 463,470,98 

13 P.3d 795 (2004). Where definitions are provided by the legislature, courts are bound 

14 to apply those. Schrom v. Bd. for Volunteer File Fighters; 153 Wn.2d 19, 27, 100 

15 P.3d 814 (2004). 

16 . In Interpreting. statutes, words must not be read In Isolation. State v. U/yb/ad, 

17 163 Wn.2d 1, 9, 177.~:3d 686 (2008). Courts must attempt to give effect to every 

18 word, clause and sentence of a ·statute, so that no portion Is rendered meaningless or . 
.. • • .., • 0 .... • 

19 superfluous. Klllari v. Atkinson, 147Wn.2d 16, 21, 6() P.3d 63~ (2002):·in addition, 

·20 courts.must awld unlikely or absurd results./d.lt is only If a statute Is susceptible to 

21 more than one reasonable Interpretation legislative history may ~ consulted. /d. 

22 Pab'iot General makes several arguments why Javier, as Jorge's son, Js.not 

23 covered by the UIM statute. All of them fall. The more reasonable reading is the 
· . Klptddclt Law Group. P.C, 
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1 deflniUons contained In RCW 48.22.006 plainly apply to the UIM statute and therefore 

2 Patriot General's poUcy. To the· extent the provision requiring· notice of relatives age 

3 14 and over Is an exclusion barring coverage for Javier, It Is void. 

4 Patriot General argues that_ section 2 of RCW 48.22.030 uses the term "named 

5 lnsuRKI" rind not "Insured: so It Is only required to·cov:er the named Insured (Jorge) 

6 and his wife and not any famUy members. This is Incorrect. Section 2 uses more than 

7 just the term "named Insured.• 

8 WhUe Section 2 of.~e UIM ~ Is not artfully worded, Patriot General 

9 · focuses on the wrong portion of. it. The operative portion Is: 

10 No new policy ... shall-be Issued ... unless coverage Is provided ... f2I:.Jb! 
PrOtection of oersons Insured thereunder who .. are legally entitled to 

11 · ·recover damages· from owners. or Operators of u~red motor 
vehicles •••• 

12 
P.ON 48.22.030{2). In other words; covera~e·has to be provided for aU p~ns · 

13 
Insured In the policy. That Is a broader class of people than just the •named Insured" · 

14 

16 

16 

17. 

18 

19 

20 

21 

22 

23 

·and Implicates the definition of "insured.• 

The portion of the UIM statute Patriot General focuses on -and Which 

contains the "named insured" reference -Is the exception to th8 rule: . 

... except ... whOa operating or occupying a motor vehlcte owned or 
. avalable for the regular use by the named Insured or ·any family member, 
. and ~19h Is not Insured under tQe llapulty ~lllge of the policy. 

/d. In other words, UIM Insurers do not need to provide coverage for injuries received 

In vehicles not lnsur8d In the policy but are owned by or available for the regular use 

. of the named Insured or a family member. This clause does not add~ss when UIM 

coverage must be piovlcted, so It ls·lnappropriate to focus on It 
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1 Patriot General also reads section 2 In Isolation, Ignoring the other 12 sections 

2 of the UIM statute some of which use the tenn •tnsurecr In addition to •named 

3 Insured.• A quick review of the other parts of the UIM statute make It clearUIM 

4 Insurance was lntanded to apply to more than just the named Insured. ·For example, 

5 $ectlon 3 sets the parame~ for the amount of UIM insurance to be offered: 

6 ... coverage requlfed under subsection (2) of this section shall be In the 
. same ~unt as the Insured's thid party liability· coverage unless Jill 

7 Insured rejects all or part of-the coverage as provided in subsection (4) of 
this section. 

8 
RCW 48.22.030(3) (emphasis added). lt_wo~ld not make sense for the UIM sta~ to 

9 

10 

11 

12 

apply to only a 'named Insured,• but then use -.naured• In other portions of the statute 

when setting the rules for how much ·coverage must be provided. Because an 

•actions of a statute must be read .In conjun~n with one another and harmonlzei:f, · 

Patriot Generars analysis Is fatally flawed. 
13 

14 

15 

Next, Patriot General argues the Legislature Intended RCW 48.22.005 to apply . . . 

to only the PIP statutes, clUng legislative history. But In making this argument. Patriot 

General.lgnores the plain language of RCW 48.22.005 and an Important rule of 
16 

17 

18 

19 

statutory Interpretation: legislative history Is only considered if there Is an ambiguity. 

Dep'tofEoologyv. CampbeU & Gwinn, LLC,146 Wn.2d 1, 12; 43 P.3d 4 (2002). . . 

The Legislature made Its Intentions clear by the opening language Of. R_~ 

48.22.005: ~e definitions in this section ap~ly through~~t this chapter, • unless the 
20 

context •ctearly requires otherwise.• RCW 48.22.005. By making the definitions 
21 

appliCable to the a.:tUre chapter, the Legislature plainly Intended the defin~s to . 
22 

apply to tha entirety of ntle .48, Chapter 22, lncludlna the U.IM statute at RCNt/ 
23 
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1 48.22.030. If It Intended the deflnltlon_s to apply to only the PIP statutes, It would have 

2 said so specifically. But It did not 

3 Patriot General then tums to the definition of ,nsurec:1• to argue It Is ~t 

·. 4 required to·cover anyone other than th8 nanied Insured. Because the definitiOn of 

5 •tnsurect• contains multiple •or" clauses, ItS argument Q988, the definitions ~uld be 

6 read.dlsjunctiVely, sUch that It was pennlsslble for It to cover just the named Insured. 

7 Yet this would produce ·an absurd result. Taken to Its logical c:oncluslon, the Insurer Is 

8 arguing the legislature Intended a to requite Insurers to pick any single one of the . . . . . 

9· groups Rated In the definition of Insured In RCW 48.22.005(5}: 

10 

11 

12 

13 

14 

15 

16 

•· The named Insured; 

• A ·person who 18 ·a resident of the named InSured's household and Is 
related to the named Insured; · 

• The named .Insured's wa~. foster child, or stepchild; 

• A person who .gets Injured In an accident while using or occupying the 
Insured automobHe; or 

• A ped8atrian accidentally struck by the Insured automobl~e. 

Under this Interpretation, It would be allowed to pick one of the above- say, 

17 the named lnstired's ward,_ fOster child, ~r stepchUd - and Insure only that group to 

18 the exclusion of the others, lnclu~lng the named Insured. This Is ridiculous. 
, ....... -~·······"'·•-.. ··.-: .. •' ., . 

19 Nor Is plaintiff's legal anaiysls of the word •or- correct .While use.of the word 

20 •or" Is often meant diSjunctively, tt)ere are also cases where •or" means the· 

21 cqnjunctive: •[C]ourta need not mechanically Interpret everY" 'or' as disjunctive, but 

22 ·rather ... courts should Interpret the word 'or' according ·to context. • Black v. Narl 

23 
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.. 

1 Merit Ins. Co., 154 Wn. App. 674,688, 226 P.3d 176 (2010) (Internal quotations and 

2 citation omitted). As a result, the disjunctive •or" and the conjunctive •and• can often 

3 be ~sed Interchangeably. GuQoBB v. Wai-Mart Stores, Inc., 101 Wn. App~ m, 790,6 

4 P.3d 583 (2000). •or" should not be given the disjunctive meaning where, as here, it 

5 would lead to absurd results and wf:!ere the co,_xt supports the conjUnctive 

6 meaning. Jd. The mo~ reasonable Interpretation Is that the Legislature Intended the 
. . 

7 •ors• to be •a.nds" to set the floor for which people must be Insured for UIM pu~ • 

. 8 Plaintiff cites many cases that J.t claims stand for the proposition that It· Is 

9 allowed to provide UIM ·Insurance ~ whomever It wants~ But those cases are 

· 10 Inapposite. Many were decided before· the Legislature l~plementad the definition of 

11 •Insured• In 1993.·None of the cases appear to deal wlf:h the Issue of whether the 

· 12 definition of •Jnaured•ln RCW 48.22.005 can be contrac;Dd around because nQne of 

13 th~ parties ever ~lsed the Issue. In fact .• there do not app~r to be any published 

14 cases analyzing whether an insurer can provide UtM Insurance to a lesser Class of 

15 Insureds than provided In the definition of •tnsu~ In RCW 48.22.006 . 

. 16 In addition, the factual settings of aome of the cases reUed upon. by plaintiff are 
. . 

17 very·dlfferent than here. For example, the policy In V~squez v. American Fire & 

18 Cssua/y Co.,_ Wn. App. _, 298 P.3d 94 (2013) was a commercial policy. That 
• • ..... ,. • ........ ·-· i :. • • ·- •• 

19 case InvolVed the Issue of whether an employee who wa8 running a personal errand 

20 and .was hit In a crosswalk was an Insured under the co.mmerclal policy. The court 

21 held he was not and.~ of Its reasoning was .th~ to adopt the. plalntttrslnterpretatlon 

22 would tum a business auto policy Into a personal pollcy./d. at 98. The r)oncy a~ issue 

23 

24 
DEFEN>ANT JORGE OUTIERREZ'S OPPOSmON TO 
PATRIOT GeNERAL INSURANCe COMPANY'S MOTION FOR 
SUMMARY JUDGMENT- P11Ge 17 of 20 

195 



1 here Is a personal Polley and does not Involve employees or a commercial ~ng. 

2· lh addition, unlike Javier, the passenger Injured In F/naric/a/ Indemnity Co. v. 

3 Keomaneethong was not ralatad to the named Insured and was not IMng wllh the 

4 n~med Insured. 86 Wn. App. 350, 351, 93·1 P.2d 168.(1997) •. The plalnUffal8o 

5 a~rantly never raised the argument that the policy conflicts with the definition of 

6 •msured" In RCW 48.22.005 and the Court of Appeals never addr8s8ed 1t. 

7 

8 

9 

. . 

2. In addition, public policy prohibits the exclusion ·of relatlv• age 
1~ and over from UIM ~nge 

. . 

Our Supreme Court has Invalidated provisions that exclude· UIM coverage for 

family members who are Injured as passengers. T1ssell v. ·Uberty Mut. Ins. Co., 1.15 
10 

Wn.2d 107,111-.11.2, 795 P.2d 126.(19SO). 'n Tlssell, the Insurer excluded coverage 
11 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

21 

22 

23 

24 

for famUy members who were passengers whRe .the nan:ted Insured was driving. . 

The court Invalidated .both provisions and focused on public policy of broad 

UIM coverage and fuD compensation for Innocent Injured· parties. ld. at 111. The court 

was particularly troubled by. the fact that the exclusion barred coverage for famUy 

members who had no other way to procure UIM Insurance. /d. 

The same concern underlies the decision In Wlscomb. That case Involved the . . 

family or hou~hold exclusion. In Invalidating that exclusion the court reasoned: 

The .fam~ .or household exclusion • .. ·Is ctlr9pted at a class of InnoCent 
victims who have no control over the. vehicle's operation and who cannot 
be said to Increase the nature of the Insurer's risk. An exclusion which 
denies coverage when certain victims· are Injured -Ia violative of public 
poOcy. 

Wlscomb, 97 Wn.2d at 209. The court want on to explalli that the exclusion affects 

third parties who are In no position to contract for their own Insurance coverage. /d. at 

DEFENDANT JORGEGUneMEZ'SOPPOSmON TO 
PATRIOT GENERAL INSURANCe COMPANY'S MOTION FOR 
8UMMARY.JUDGM!HT -f"8oe18of20 

196 



1 211. For example, .the exclusion applies to b,oth children of the narried Insured as well 

2 as adults who cannot have th.elr own Insurance: ld. at 211-12.-Thls Inappropriately 

3 undermines the Important publlc.pollcy of our state's comprehe!'lslve UIM scheme. 

4 Similarly, the case here Involves a provision that under Pab1ot General's 

5 version exclUdes coverage fpr Javier, who as a passenger in a vehicle he .had no 
. . 

. ·s eontrol over and who had no other UIM Insurance available to him. Under Patriot 

7 General's theory, th(t ~uslon applies to everyone 14 or ol_d~, regardless of 

8 whether they represent ·any lncreaaed rlsk4 and regardle88 of whether they haVe 

9 the ability to get UIM-Insurance elsewhere. This p~vlslon Ia against public policy, 

10 especially considering Patriot General's policy amounted to a "take It or leave tr 
. .. 

/ 11 adhesion contract In an area - UIM Insurance -Imbued with the pubilc Interest. 

·12 VI. CONCLUSION 

13 For all the reasons discussed above, Patriot General's motion for summary 

14 judgment should be dented. 

15 

16 

17 

18 

19 

20 

21 

Respectfully submitted July 5, 2013. 

· Kilpatrick Law Group, P .C. 

bYh~ 
Dick Kilpatrick, wSBA 058 
Shannon M. Kilpatrick, WSBA #41495 
Attorneys for Jorge Gutierrez 

· · 22 "~atrlot General has made ~o allegaUon ·nor presented any evldenea to show that Ja~· 
.Pf8&ented some kind of Increased risk. Nor did It seek any additional premiums for Javier 

23 once It fouild out Javier was drtvlng. Jorge Gutierrez Decl. 'lf7. 
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1 DECLARATION OF SERVICE 

2 

3 The undersigned hereby declares I am over the ag~ of 18 and under the 

4 penalty of perjury under the laws of fJie .State of Washington that on this date I 

. 5 eaused to pe served In a man~er noted below a true anci correct. copy of the . 

6 foregoing on the parties mentioned below as Indicated: 

7 

8 Patrick Paulich 
Mattf\ew Munson · 

9 Thorarud cane & Paulich 
1300 Puget Sound Plaia 

10 1325 Fouth.Ave 
SeatUe, WA 98101 

11 Dpayl!ch@tcplaw.com 

·12 Pater H888 
Hess Law Offlce 

13 312 N. Second Ave 
Walla Walla, WA 99362 
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' IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ. and their marital community, 
and JAVIER GUTIERREZ, 

Defendants. 

No.: 12-2-00908-3 

· ORDER GRANTING DEFENDANTS' 
MOTION TO STRIKE, DENYING 
PATRIOT GENERAL'S MOTION 
FORSUMMARYJUDGEMENTANO 

· ESTABLISHING UIM COVERAGE 
FOR DEFENDANT JAVIER 
GUTIERREZ 

THIS MATrER came on tor hearing on July 15, 2013 before the 

undersigned Commissioner of the above-entitled court, and the Court having 

considered the records and files herein, Including: 

1. Plaintiff Patriot General Insurance Company's Motion for 
Summary Judgment; 

cmoeR GAAHTINO D!II!NDANT8' MOTION TO STRII<I!, 
22 DI!NVINO PATRIOT O!NI!IW. '8 MOTION P'OR SUMMARY 

JUQOEMENT ANb ESTA8UStiNO UIM COVERAGE FOfl 
DI!III!NDANT JAVIER GU11!!RRfl 

KllpWiolc Law Gtoup, ft.C. 
1760 112th AV.. NE SUI!it D-1155 

hlleYue, WA H004 
(425) 413-8181 

Far. 14~) OIJI5.eG40 
~~aWytnnw.c:om 

~t~enr~on~.com 
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2. Declaration of Tomas Miranda and the exhibit thereto; 

3. DeClaration of Amy Brunner In Support of Plaintiff Patriot 
General Insurance Company's Motion for Summary 
Judgment and the exhibit thereto; 

4. Declaration of Kyle Mosbrucker in Support of Patriot 
General Insurance Company's Motion for summary 
Judgment and the exhibit thereto; 

6. Declaration of MattheW Munson In Support of PatriOt 
General Insurance Company's Motion for Summary 
Judgment and the exhibits thereto; 

e. Defendant Javier Gutierrez's Memorandum of Law In 
Opposition to Plaintiff Patriot General Insurance Company's 
Motion for Summary Judgment; 

7. Declaration of Defendant Javter Gutierrez; 

8. Defendant Jorge Gutierrez's Oppoeltlon to Patriot General 
Insurance Company's Motion for Summary Judgment; 

9. Declaration of Jorge Gutierrez Opposing to Patriot 
Genel'81's Motion for Summary Judgment; 

10. Plaintiff Patriot General Insurance Company's Reply on Its 
Motion for Summary Judgment. 

11. Defendant Javier Gutierrers Motion to Strike Plaintiffs 
Citation to an Unpublished O~lnlon; and 

12. Defendant Jorge Gutierrez's Joinder In Defendant Javier 
Gutierrez's Motion to Strike Plaintiffs Citation to 
Unpublished Opinion 

and the Court having heard the arguments of counsel, and being otherwise 

ORDER ORANTING~MOllONTO STRI~. 
D&NYINO PATRIOT GeNERAL'S MOTION FOR SUMMARY 
JUDOEMIWT AHP ESTABU8HING UIM COVERAGE FOR 
DenND.IWT JAVIeR OU'T1ei'I'IEZ 
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- 1 fully advised, the Court finds there .are no genuine Issues of material facts. All 

-· 

2 parties agreed at the hearing that (1) Javier Gutierrez is the natural-bam son of the 

3 named Insured, Jorge Gutierrez, and (2) Javier lived with father at the time of the 

4 collision on or about January 9, 2011. Baaed on those agreed facts, the Court 

S finds there is underineured motorist (UIM) coverage for Javier Gutierrez: for the 

6 January 9, 2011 collision under Jorge Gutierrez's Patriot General lnaurance 

7 Company policy. The definition of "Insured• In RCW 48.22.005(5) is read Into the 

8 · policy and· replaces the policy definmon. Accordingly, Javier qualifiea as an 

9 "Insured• under Jorge Gutierrez's Patriot General policy for the purpose of UIM 

10 coverage. 

11 Further, pursuant to Johnson v. Allstate Ins. Co., 128 Wn. App. 610 (2005), 

12 unpublished opinions are not to be considered by the trial court. 

13 IT IS, THEREFORE, HEREBY ORDERED that Defendants' motion to 

14 strike Plaintiff's citation to an unpublished opinion is hereby GRANTED and 

15 Plaintiffs citation to the unpublished opinion Is sb1cken and was not considered 

16. 
in the Court's analyala. 

17 IT IS FURTHER ORDERED that Patriot General's Motion for Summary 

18 
Judgment is DENIED. FURTHER, the parties agreed that, given the Court's 

19 
ruling abOve and pursuant to lmpecoven v. Dep't of Revenue, 120 Wn.2d 

20 
357 {1992), It Is not Inappropriate for the Court to grant summary judgment In 

21 

22 

23 

CRDS\ GtWmNG DEFENDANTS' M0110N TO STRIKE, 
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.. 

1 favor of the non-moving party, so summary Judgment rs GRANTED In favor of 

2· defendants aoi~ to the extent that the Court d~er:rytlnes that there Is UIM 

3 aover.age for defendant Javier Gutierrez. 

4. 

5 DONE thla date: .. 2' k), ~vr.-9r!. :.~:::~:.:. 
8 ... 

MICHAELS. MITr.t.'t'!'f f ... 
7 

·8· 
~f.ii~~ri~?~!Oh~~~ ~ .M.ilct.11 · 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF WALLA WALLA 

PATRIOT GENERAL ·INSURANCE 
COMPANY, a foreign corporation, 

Plaintiff, 

vs. 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital 
community, and JAVIER GUTIERREZ, 

Defendants. 

----------------------~' 
ISSUES 

Nb: 12 2 00908 3 · 

DEFENDANT JAVIER 
GUTIERREZ'S MEMORANDUM 
OF lAW IN OPPOSITION TO 
PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S 
MOTION FOR REVISION OF 
COURT COMMISSIONER'S 
ORDER DENYING PLAINTIFF'S 
MOTION FOR SUMMARY 
JUDGMENT AND . 
ESTABLISHING UIM 
COVERAGE FOR DEFENDANT 
JAVIER GUTIERREZ 

It is undisputed that RCW 48.22.005 ("the Definition Statute") and RCW 

48.22.030 ("the UIM Statute") become a part of (and are read into) Jorge 

Gutierrez's insuran~ policy with Patriot General. Therefore, there are only two 

issues before the court: 
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1 1. Whether Commissioner Mitchell Correctly Ruled That the Definition 

2 Statute's Definition Requires Patriot General to Insure Javier; and, 

3 2. Whether Commissioner Mitchell ~orrectly Ruled That the Definition 

4 Statute's Definition of "Insured" Applies to the UIM Statute. 

5 STATEMENT OF FACTS 

6 Javier basically agrees with Patriot General's Statement of Facts. 

7 Additionally, during the July 15, 2013, hearing, Commissioner Mitchell ruled that 

8 the Definition Statute and the U.IM Statute require Patriot General to insure Javier 

9 Gutierrez. Accordingly, Commissioner Mitchell granted summary judgment in 

10 favor of Defendants Javier and Jorge Gutierrez. 

11 ARGUMENT 

12 1. Commissioner Mitchell Correctly Ruled That the Definition Statute 
Defines Jayier as an "Insured". 

13 

14 "The goal. of statutory interpretation is to discern and Implement the 

15 legislature's intent. In interpreting a statute, this court looks· first to Its plain 

' 16 language. If the plain language of the statute is unambiguous, then this court's 

17 inquiry is at an end." State v. Armendariz, 160 Wn.2d 106, 110 (2007)(citations 

18 omitted). 

19 RCW 48.22.005 ("the Definition Statute") states that: 

20 (5) "Insured'' means: 

21 (a) The named insured or a person who is a resident of the named 
Insured's household and is either related to the named insured by 

22 blood, marriage, or adoption, or Is the named insured's ward, foster child, 
or stepchild ... " RCW 48.22.005(5)(a). (emphasis added). -

23 

24· 

'25 

26 
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1 Jorge Gutierrez was the named insured in the policy with Patriot General. It Is 

2 undisputed that Javier was a resident of Jorge's household and is related to Jorge 

3 by blood: Therefore, Javier meets the definition of "insured" based on the plain 

4 language of the Definition Statute. 

5 Patriot General contends that "[b]y using the disjunctive "or", the statute 

6 does not mandate that the Insured always include residents of the named 

7 insured's household; instead, the term may refer only to the named Insured and 

8 certain relatives, as with the Patriot policy." (Plaintiffs Motion for Summary 

9 Judgment, p. 8, ln. 15-17). In other words, Patriot General contends that the 

10 Definition Statute merely provides a list of people whom it.may insure and it can 

11 pick and choose from the list. 

12 In .a literal reading of the Definition Statute, It is conceivable that the word 

13. "or" could be either disjunctive or conjunctive. However, "the mere factthat two 

14 interpretations are conceivable does not make a statute ambiguous." Tesoro Ret 

15 & Mktg. Co. v. State, Dep'tofRevenue, 164 Wn.2d 310 (2008). lfthe "or'' in the 

16 Definition Statute were disjunctive, it would lead to absolutely absurd results. For 

17 example, under such an interpretation, the Definition Statute would not require the 

18 policy to insure the named Insured. 

19 It is undisputed that the Definition Statute is read into every single auto 

20 insurance policy issued in the State of Washington. If Patriot Generars contention 

21 (that the term "or'' allows insurers to pick and choose whom they want to insure) 

22 were true, every single insurance claim in the State of Washington could be 

23 denied. For example, If a named insured and his spouse were both injured by an 

24 

25 

26 
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.1 uninsured driver, the insurance company could simply say, "our policy insures the 

2 named Insured, or his spouse, or his resident children. This company chooses to 

3 irisure the children only, therefore, you haven'? UIM coverage for this collision." 

4 This is, of course, ridiculous. However, because the Definition Statute is 

5 automatically read into the policy, this is precisely the same argument that Patriot 

6 General is making. 

7 The bottom line Is that Definition Statute is not ambiguous -It clearly 

8 requires that all Washington State auto policies insure the named insured and his 

9 resident family members. 

10 . 2. Commissioner Mitchell CorrectlY Ryled That the Definition 
Statute's Definition of ''Insured" Applies to the UIM Statute. 

11 

12 The very first sentence of the Definition Statute states that, "[u]nless the 

13 context clearly requires otherwise, the definitions in this section apply 

14 throughout this chapter." RCW 48.22.005 (emphasis added). The UIM Statute 

15 (RCW 48.22.030) is in the same chapter as the Definition Statute. Therefore, the 

16 Definition Statute's definition of "insured" explicitly applies to the UIM Statute. 

17 Patriot General has crafted creative arguments in Its attempt to exclude 

18 coverage for children. However, all of Patriot General's arguments are predicated 

19 on its contention that the term "persons insured thereunder" from the UIM ~tatute 

20 "clearly" requires a different meaning than the term "insured" used in the Definition 

21 Statute. Because these two terms are not clearly different, all of Patriot General's 

22 . arguments fail and the Definition Statute explicitly applies to the UIM Statute. 

23 

24 

25 

26 

DEFENDANT JAVIER GUTIERREZ'S MEMORANDUM IN OPPOSITION 
TO PLAINTIFF PATRIOT GENERAL INSURANCE COMPANY'S MOTION 
FOR REVISION OF COURT COMMISSIONER'S ORDER DENYING 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND 
ESTABLISHING UIM COVERAGE FOR DEFENDANT JAVIER GUTIERREZ14 

207 

Hess Law Office, PLLC 
415 N. Second Avenue 

W ... Wda. WA 99362 
Telephone (5011) 525--4744 

Fax (5011) S25-49n 
EmaV peler@hosalawolllce.com 



1 Again, the term •persons insured thereunder" and the term "insured" are not 

2 clearty different. In fact, the two terms have the exact same ordinary mean!ng. 

3 The term "insured" implies the words "persons" ancl "thereunder" (meaning "under 

4 an insurance policy"). 

5 The Definition Statute defines that term "insured" as "(a) The named 

6 insured [who is a person] or a person who is a resident of the named insured's 

7 household ... (b) A person who sustains bodily injury caused by accident..." 

8 (emphasis added). Because the DefinHion Statute defines "insured" as a list of 

9 persons, there is no way that "persons insured" is clea~ly different than the term 

10 "insured". 

11 Further, the term •persons insured thereunder" In the UIM Statute refers to 

12. persons insured under a· "new policy or renewal of an existing policy". RCW 

13 48.22.030(2). Thus, the word "thereunder'' simply means "under a policy of 

14 insurance" and the term "Insured" impliedly means "insured under a policy of 

15 insurance". Therefore, the term "persons insured thereunder" simply adds the 

16 words that are implied by the term "insured". Patriot General's contention that the 

17 two terms are "clearly" different is-simply wrong. 

18 CONCLUSION 

19 As discussed above, Commissioner Mitchell was correct when he ruled that 

20 the plain language of the Definition Statute and the UIM Statute unambiguous.ly 

21 require Patriot General to provide UIM coverage to Javier, a blood relative and 

22 resident of the ncimed insured's household. Howeve_r, it is also Important for the 

23 Court to take notice of how dangerous it would be to rule otherwise. 

24 

25 

26 
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1 If the Court were to agree with Patriot General's interpretation, the UIM 

2 Statute could be effectively gutted by creative, sneaky and inconspicuous policy 

3 language. For example, a policy may define the term "relative" as "a person living 

4 in the named insured's household that is over the age of six"; and this language 

5 may appear deep within a definHion section on page ten of a twenty-page policy. 

6 This would, of course, be devastating to little Washingtonians age six and under. 

7 Nevertheless, under Patriot General's interpretation of the statutes, this would be 

8 . perfectly acceptable. 

9 Because of this danger, the Washington State Supreme Court has held 

10 that the type of exclusion that Patriot General wishes to enforce (that is, the . 

11 exclusion of resident relatives age fourteen or older) is void as it is against public 

12 policy. In the Tisse// case, the Court held that "an exclusion may be justified 

13 where an Insurer's risk is affected by the nature of the persons or conduct 

14 excluded-such as when an unauthorized driver takes the wheel. However, where 

15 the exclusion is aimed at a certain type of victim, that justification does not apply. 

16 The nature of the victim has no bearing on the risk of an accident's oc_curring." 

17 Tisse/1 By & Through Cayce v. Uberty Mut. Ins. Co., 115 Wn.2d 107, 113 (1990). 

18 Whether Patriot General wishes to exclude children under six or children over 13, 

19 such an exclusion is aimed at a type of victim, and not the nature of their conduct. 

20 Ill 

21 Ill 

22 Ill 

23 

24 

25 

26 
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1 Therefore, Patriot General must provide UIM coverage to Javier as a matter 

2 of public policy, and also because of the explicit statutory language. Based on all 

3 of the above, the Court should affirm Commissioner Mitchell's ruling that Javier be 

4 covered under the UIM section of Jorge's policy. 

5 DATED this 24th day of October, 2013. 

6 

7 

8 

9 

10 Of Attorneys for Defendant Javier Gutierrez 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DEFENDANT ;JAVIER GUTIERREZ'S MEMORANDUM IN OPPOSITION 
TO PLAINTIFF PAlRIOT GENERAL INSURANCE COMPANY'S MOTION 
FOR REVISION OF COURT COMMISSIONER'S ORDER DENYING 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND 
ESTABLISHING UIM COVERAGE FOR DEFENDANT JAVIER GUTIERREZ/7 

210 

Hess Law Office, PLLC 
415 N. Second A­

Walla Willa, WA 99362 
Telephone (509) 626-4744 

Fax (509) 525-4977 
Email peterOhessllwOfllce.com 



1 CERTIFICATE OF SERVICE 

2 The undersigned certifies under penalty of perjury under the laws of the 

3 State of Washington that: I am a competent person, eighteen (18) years of age or 

4 older, and a resident of the State of Washington; I am not a party to, nor an 

5 officer, director, or employee for any party, corporate or otherwise, In this action; 

6 and, on the below date, I caused to be served the foregoing doeument on: 

7 Mr. Patrick M. Paulich 

8 Thorsrud Cane & Paulich 

9 1300 Puget Sound Plaza 

10 1325 Fourth 'Avenue 

11 Seattle,-WA 98101 

12 ( ) Via: U.S. Mail 

13 ( ) Via: ·Fax to (206) 386-7795 

14 ( ) Via: Hand Delivery 

Ms. Shannon Kilpatrick 

Kilpatrick Law Group, P.S. 

1750- 112th Ave. N.E., Suite D-155 

Bellevue, WA 98004 

( ) Via: U.S. Mail 

( ) Via: Fax to (425) 646-7769 

( ) Via: Hand Delivery 

( )Via: Email to 

15 ( ) Via: Email to ppaulich@tcplaw.com shannon@triallawyersnw.com 

16. 

17 I certify under penalty of perjury under the laws of the State of Washington that 

18 the foregoing is true and correct. 

19 

20 

21 

22 

23 

24 

25 

26 

DATED this __ day of ____ , __ , at Walla Walla, Washington. 

Hess. Law Office, PLLC 

By:~~--~--------------­
Adrienne King 
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HEARING: November 4, 2013 at 9:30 a.m. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR WALLA WALLA COUNTY 

PATRIOT GENERAL INSURANCE 
8 COMPANY, a foreign corporation, No. 12-2-00908-3 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiff, 

v. 

PLAINTIFF PATRIOT GENERAL 
INSURANCE COMPANY'S REPLY 
ON ITS MOTION FOR REVISION 

JORGE GUTIERREZ and JANE DOE 
GUTIERREZ, and their marital community, 
and JAVIER GUTIERREZ, 

1. 

Defendants. 

A long line of cases holds that the UIM statute does not mandate a defmition of 
insured that includes a named insured's relatives. 

The UIM statute did not require Patriot to include Javier among the class of persons 

insured by the Patriot policy. Washington courts have long held that the UIM statute "does not 

mandate any particular scope for the definition of who is an insured in a particular automobile 

insurance policy."1 As the Supreme Court has explaine.Q, 

The policy of RCW 48.22.030 requires that insurers make available uninsured 
motorist coverage to a class of 'insureds' that is at least as broad as the class in 

1 Smith v. Cont'l Cas. Co., 128 Wn.2d 73, 83, 904 P.2d 749 (1995); Farmers Ins. Co. v. Miller, 
87 Wn.2d 70, 75, 549 P.2d 9 (1976). 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the primary liability sections of the policy. It does not preclude the parties from 
reaching agreement as to the scope of the class in the first instance? 

The Court of Appeals reiterated this holding in March of this year: 

Underinsured motorist coverage is limited personal accident insurance chiefly for 
the benefit of the named insured. Limiting the scope of the definition of who else 
is an "insured" does not run afoul of the public policy behind Washington's UIM 
statute.3 

Other Washington cases also support this holding.4 

Here, the scope of who is insured is consistent in the UIM and liability coverages because 

each applies to "you," which is defined the same way throughout the policy. The Patriot policy 

therefore fully complied with the UIM statute. 

The passage of RCW 48.22.005 did not affect this line of cases. Of the many Washington 

cases supporting Patriot's position, four, including one Supreme Court opinion, were decided 

after the statute's passage in 1993.5 If the statute actually abrogated this line of cases, the 

Supreme Court or the Court of Appeals would have made that clear in the last two decades. 

2 Federated Am. Ins. Co. v. Raynes, 88 Wn.2d 439, 443, 563 P.2d 815 (1977) (emphasis added) 
(quoting Touchette v. Nw. Mut. Ins. Co., 80 Wn.2d 327, 337, 494 P.2d 479 (1972)), abrogated in 
other part by statute as stated in Vadheim v. Cont'l Ins. Co., 107 Wn.2d 836, 844, 734 P.2d 17 
(1987). 
3 Vasquez v. American Fire & Cas. Co., 174 Wn. App. 132, 138, 298 P.3d 94 (2013), review 
denied, 178 Wn.2d 1006, 308 P.3d 641 (2013). 
4 Wheeler v. Rocky Mtn. Fire & Cas. Co., 124 Wn. App. 868, 103 P.3d 240 (2004) (stating that 
insurer may choose not to include certain persons in definition of "insured" in UIM policies); 
Fin. Indem. Co. v. Keomaneethong, 85 Wn. App. 350, 353, 931 P.2d 168 (1997) ("[W]hen the 
question revolves around the initial extension of coverage, that is, the definition of who is and is 
not an insured, public policy is not violated so long as insured persons are defined the same in 
the primary liability and UIM sections of the policy."); Dairy/and Ins. Co. v. Uhls, 41 Wn.·App. 
49, 53, 702 P.2d 1214 (1985) ("'[T]he parties may agree to a narrow definition of insured so long 
as that definition is applied consistently throughout the policy[.]"') (quoting Raynes, 88 Wn.2d at 
444). 
5 Smith, 128 Wn.2d at 83 (1995); Vasquez, 174 Wn. App. at 138 (2013); Wheeler, 124 Wn. App. 
868 (2004); Keomaneethong, 85 Wn. App. at 353 (1997). 
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1 The defendants' interpretation of RCW 48.22.005 would have resulted in a different 

2 outcome in at least one of the post-1993 cases, Financial Indemnity Co. v. Keomaneethong.6 

3 There, a passenger in the insured's vehicle was denied UIM coverage because the policy only 

4 
covered the named insured's relatives who lived in the same household. RCW 48.22.005(b) 

5 
would include the claimant within the definition of "insured" because he was "occupying ... the 

6 
insured vehicle with the permission of the named insured ... "Yet the court did not hold that this 

7 
statute mandated coverage of the injured party. Rather, the court reiterated the Washington 

8 

9 
courts' longstanding position: "[W]hen the question revolves around the initial extension of 

10 
coverage, that is, the definition of who is and is not an insured, public policy is not violated so 

11 
long as insured persons are defined the same in the primary liability and UIM sections of the 

12 policy."7 

13 2. The definition of "insured" in RCW 48.22.005 does not apply to RCW 48.22.030 
because the latter statute uses the separate phrase "persons insured thereunder." 

14 
Giving the same definition to the terms "insured," which appears in RCW 48.22.005, and 

15 
"persons insured thereunder," in RCW 48.22.030, would violate fundamental rules of statutory 

16 

17 
interpretation. Those rules provide that sta~tes must be interpreted so that all the language used 

18 
is given effect, with no portion rendered meaningless or superfluous,8 and that legislative 

19 
definitions provided by the statute are controlling.9 By using different terms, the legislature 

20 intended to convey different meanings. As the Washington courts have said many times, the 
-------~~------

21 intent ofRCW 48.22.030 is to make each person who is an insured for liability coverage also an 

22 
6 85 Wn. App. 350,353,931 P.2d 168 (1997). 

23 7 . . 
/d. 

24 
8 Whatcom Cnty. v. CityofBellingham, 128 Wn.2d 537,546,909 P.2d 1303 (1996). 
9 State v. Sullivan, 143 Wn.2d 162, 175, 19 P.3d 1012 (2001). 
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1 insured for UIM coverage. 10 To the extent the terms "insured" and "persons insured thereunder" 

2 create ambiguity, the court should tum to the statutory history. That history leaves no doubt that 

3 
RCW 48.22.005 was intended to apply to the PIP statute, and not to the UIM statute. 11 

4 
3. Cases involving the household or family exclusion are inapposite. 

5 
Javier argues that the Patriot policy violates the public policy expressed in the UIM 

6 
statute because it does not provide coverage to Javier. That argument blurs the critical distinction 

7 
between a grant of coverage and an exclusion from coverage. Jorge cites a case invalidating 

8 

9 
family-member exclusions, 12 but neglects case law stating that the UIM statute and public policy 

10 
do not mandate any particular scope for the definition of who is an insured.13 The policy is valid 

11 
because Javier, rather than being subject to an exclusion, is not an insured in the first instance. 

12 Moreover, the practice of limiting who comes within the definition of"insured" under a policy is 

13 not "dangerous," as Jorge claims. It is precisely what the Washington courts have authorized for 

14 decades. 

15 4. 

16 

Patriot can decline to provide coverage to persons who are not insured by the policy 
without a showing of prejudice. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Jorge argues that the final sentence of the definition of "relative" is akin to a cooperation 

or notice clause, and that, like those clauses, it should be enforceable only if the breach of the 

clause prejudices the insurer. The language does not, however, require disclosure. Instead, it 

defines who is insured by the policy. Washington courts have never imposed a prejudice 

10 E.g., Raynes, 88 Wn.2d at 444 ("The policy of RCW 48.22.030 requires that insurers make 
available uninsured motorist coverage to a class of 'insureds' that is at least as broad as the class 
in the primary liabiHty sections ofthe policy."). 
11 See Patriot's Summary Judgment Motion at 10. 
12 Tissell v. Liberty Mut. Ins. Co., 115 Wn.2d 107, 795 P.2d (1990). 
13 See footnotes 2-4, supra. 
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requirement on such a term. The prejudice requirement has been applied only to procedures for 

handling a claim after a loss, such as the duty to notify the insurer of a claim. 14 An insurer is not 

required to establish that it would be prejudiced by including someone within the definition of 

insured who is not in fact an insured. 

5. The Court should disregard any new issues or arguments in Javier and Jorge's 
oppositions to Patriot General's motion for revision. 

On a motion for revision, a Superior Court's review is limited to the evidence and issues 

presented to the Commissioner. 15 Patriot believes that Jorge and Javier's opposition briefs raise 

the same issues as those before the Commissioner. But to the extent the Court interprets Jorge's 

and Javier's arguments to vary from those below, the Court should disregard them. 

6. Conclusion 

For the reasons set forth above, and for the reasons set forth in Patriot's motion for 

summary judgment and reply, this Court should revise the Commissioner's ruling and enter 

summary judgment for Patriot. 

DATED this 30th day of October, 2013. C;:[.J 
Patrick M. PauTic:WSBA #1 0951 
Matthew Munson, WSBA #32019 
THORSRUD CANE & PAULICH 
Attorneys for Plaintiff Patriot 
General Insurance Company 

14 Canron, Inc. v. Fede~al Ins. Co., 82 Wn. App. 480,485, 918 P.2d 937 (1996). 
15 In re Marriage of Moody, 137 Wn.2d 979, 992-93, 976 P.2d 1240 (1999); Williams v. 
Williams, 156 Wn. App. 22, 27, 232 P.3d 573 (2010). 
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18. Javier Gutierrez' Memorandum of Law in Opposition to 
Motion for Revision; 

19. Patriot General's Reply to Its ~otion for Revision. 

4 and the Court having heard the argument of counsel, and being otherwise fully 

5 advised, IT IS, THEREFORE, HEREBY ORDERED that Patriot General's 

6 
Motion for Revision of Order Denying Patriot General's Motion for Summary 

7 
Judgment and Establishing UIM Coverage is DENIED. The Court finds that 

8 
there Is no genuine issue of material fact and determines that there is UIM 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

coverage for defendants Javier Gutierrez for the January 9, 2011 collision for 

the reasons laid out in Commissioner Mitchell's August 9, 2013 order. 

DONE IN OPEN COURT this date: _(.L..Ipt-------t:Jf:.-----J.I'-:P __ _ 

-~ £:H.u~// __ .J 

Judge M. Scott WOifraJTl ~ 
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No. 32109-6-111 

PUBLISHED OPINION 

FEARING, J.- We granted discretionary review of the trial court's summary 

judgment ruling that Javier Gutierrez is an insured for purposes of underinsured motorist 

coverage on an automobile insurance policy purchased from Patriot General Insurance by 

Jorge Gutierrez, Javier's father. Patriot General insists that Javier is not an insured 

because Jorge failed to disclose him, on his initial insurance application, as a member of 
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Jorge's household over the age of 14 years. We affirm summary judgment based on 

policy language that qualifies Javier as an "insured person," despite his father's failure to 

disclose him. 

FACTS 

On August 11,2010, Jorge Gutierrez applied for car insurance from Patriot 

General Insurance Company, through the Tomas Miranda Insurance Agency, a local 

agency in Walla Walla. The application listed Jorge as the named insured, and Jorge and 

his wife, Maria Carmona, as authorized drivers. Jorge initialed a paragraph stating that 

he had listed on his application everyone living with him age 14 or older. That paragraph 

reads: 

I also certify that all persons age 14 or over who live with me 
temporarily or permanently and all persons who are regular operators of 
any vehicle to be insured have been listed on this application and reported 
to the Company. I declare that there are no operators of the vehicle(s) 
described in this application unless their names and ages are shown above 
or are provided in writing to the Company within 14 days of when they 
begin driving the vehicle(s) described in this application. 

Clerks Papers (CP) at 84. The policy application further states: 

I hereby apply to the Company for a policy of insurance as set forth 
in this application on the basis of statements contained herein. I understand 
and agree that a routine inquiry may be made which will provide applicable 
information concerning character, general reputation, personal 
characteristics, mode of living and credit history. Upon written request, 
additional information as to the nature and scope of the report, if one is 
made, will be provided. I understand and agree that such policy shall be 
cancelled and the benefits available under such policy may be denied if 

2 
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such information is known to be false and would affect acceptance of the 
risk or would in any way affect the rating of the risk by the Company. 

CP at 84. 

At the time of completing the policy application, Jorge Gutierrez's son, Javier, age 

18, lived at home with his father. In a declaration opposing Patriot General Insurance 

Company's summary judgment motion, Jorge Gutierrez testified he desired "full 

coverage" for his family, and he averred that he relied on Patriot General's agent, Tomas 

Miranda, to translate and help him complete the application. CP at 106. Jorge is a 

monolingual Spanish-speaker and insists he did not understand that the application asked 

him to certify that his children would not be using the vehicles. Jorge Gutierrez recalls 

telling Tomas Miranda that his son, Javier, and his daughter, Viviana, would also be 

drivers. Neither party provided information to the trial court as to whether Patriot 

General would have charged a higher premium for the insurance policy if Jorge Gutierrez 

had listed his son in the application. 

Patriot General issued an auto policy to Jorge Gutierrez with a coverage period 

running from October 29,2010 to April29, 2011. The policy listed only Jorge Gutierrez 

and Maria Carmona as authorized drivers. 

The first page of the twelve-page Patriot General Insurance Company policy 

provides: 

In return for your premium payment and subject to the terms and 
conditions of this policy, we will insure you for the coverages up to the 

3 
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limits of liability for which a premium is shown on the Declarations Page 
of this policy. This insurance applies only to car accidents and losses 
which happen while this policy is in force. This policy is issued by us in 
reliance upon the statements which you made in your application for 
insurance. If you have made any false statement in your application~ this 
policy may not provide any coverage. 

CP at 57. The policy includes a separate three-page amended "Underinsured Motorists 

Coverage Endorsement," which covers injuries caused by an underinsured motorist. In 

relevant part, the endorsement reads: 

We will pay damages for bodily injury or property damage which 
an insured person is legally entitled to recover from the owner or operator 
of an underinsured motor vehicle. The bodily injury or property 
damage must be caused by a car accident and result from the ownership~ 
maintenance or use of an underinsured motor vehicle. 

CP at 74. 

To determine who constitutes "you" and, in tum, an "insured person" under the 

underinsured motorist endorsement, the reader must first journey to the beginning of the 

policy and then return to the endorsement. In a policy section titled "DEFINITIONS 

USED THROUGHOUT THIS POLICY," the policy defines "you'~ and "your" as 

the person shown as the named insured on the Declarations Page and 
that person's spouse if residing in the same household. You and your also 
means any relative of that person if they reside in the same household, 
providing they or their spouse do not own a motor vehicle. 

CP at 58. The policy defines "relative" in the paragraph directly below: 

"Relative" means a person living in your household related to you 
by blood, marriage or adoption, including a ward or foster child. Relative 
includes a minor under your guardianship who lives in your household. 

4 
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Any relative who is age fourteen (14) or older must be listed on the 
application or endorsed on the policy prior to a car accident or loss. 

CP at 58 (italics added). Patriot General's policy does not explicitly state that 

undisclosed relatives are not covered. The underinsured motorist endorsement lists 

exclusions from coverage, but does not specify whether household members above the 

age of 14, and not listed on the application or policy, are excluded from coverage. 

Additional definitional language, on which we rely, is provided in the 

underinsured motorist endorsement. The language reads: 

As used in this Part: 
(1) "Insured Person" means: 

(A) You. 
(B) Any other person occupying your insured car with your 
permission. 
(C) Any person for damages that person is entitled to recover 
because of bodily injury to you or another occupant of your car. 

No person shall be considered an insured person if that person uses a motor 
vehicle without permission of the owner. 

CP at 74 (italics added). 

On January 9, 2011, Javier Gutierrez suffered serious injuries as a passenger in a 

single-car-rollover accident. Javier was 19 at the time of the accident and living with 

Jorge. The car's driver, Matthew Vincent Lanier, was uninsured. Javier tendered an 

uninsured motorist claim under the Patriot General Insurance Company policy, which 

claim Patriot General denied on May 22,2012. Patriot General denied coverage because 

5 
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Javier was over the age of 14 years, living with Jorge, and not listed on Jorge's policy; 

and therefore did not qualify as "you." 

PROCEDURE 

Patriot General Insurance Company filed an action for declaratory judgment 

against Jorge and Javier Gutierrez, seeking a declaration that it had no duty to pay 

uninsured motorist benefits to Javier because he was not covered by Jorge's policy. 

Javier Gutierrez counterclaimed for coverage, breach of contract, bad faith, and violation 

ofWashington's Consumer Protection Act, chapter 19.86 RCW. 

Patriot General filed a motion for summary judgment on the issue of whether 

Javier Gutierrez was covered by his father's underinsured motorist (UIM) policy at the 

time of the accident. Javier and Jorge Gutierrez opposed the motion. The trial court 

granted the nonmoving parties Gutierrezes summary judgment because it found that the 

undisputed facts supported their position. Javier and Jorge Gutierrez were granted 

judgment "solely to the extent that the Court determines that there is UIM coverage for 

defendant Javier Gutierrez." CP at 163. The trial court determined that the definition of 

"insured" provided in Washington's casualty insurance statute should be read into the 

policy and replace the policy's definition of"insured person." The statute provides, in 

relevant part: 

(5) "Insured" means: 
(a) The named insured or a person who is a resident of the named 

insured's household and is either related to the named insured by blood, 

6 
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marriage, or adoption, or is the named insured's ward, foster child, or 
stepchild. 

RCW 48.22.005. 

LAW AND ANALYSIS 

On appeal, Patriot General Insurance Company complains that Jorge Gutierrez 

failed to list his son Javier as a member of Jorge's household above the age of 14. Patriot 

General contends this omission precludes coverage for Javier Gutierrez. Jorge and Javier 

Gutierrez argue that the Patriot General policy affords coverage, despite the omission, 

because the policy does not expressly exclude from coverage any family member above 

the age of 14 not listed in the application. According to the Gutierrezes, Jorge's failure to 

disclose Javier to Patriot only amounts to a breach of a duty to disclose and does not 

preclude coverage under the plain language of Jorge's car insurance policy. 

The Gutierrezes also contend the statutory definition of"insured," under RCW 

48.22.005, should be read into Jorge's policy in order to afford Javier uninsured motorist 

coverage. Patriot General responds that RCW 48.22.005's definition of"insured" does 

not require car insurance policies to provide uninsured motorist coverage to a named 

insured's family members. Patriot General contends RCW 48.22.005 only applies to 

personal injury protection coverage. We agree with Jorge and Javier Gutierrez that the 

language of the insurance policy, without reference to any statute, affords Javier 
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underinsured motorist coverage. Therefore, we do not address the application ofRCW 

48.22.005. 

We agree with the trial court that Jorge and Javier Gutierrez should be granted 

summary judgment. When, as here, the relevant facts are not in dispute, we may order 

entry of summary judgment in favor of the nonmoving party. Impecoven v. Dep 't of 

Revenue, 120 Wn.2d 357, 365, 841 P.2d 752 (1992); Lelandv. Frogge, 71 Wn.2d 197, 

201,427 P.2d 724 (1967); Wash. Ass'n ofChild Care Agencies v. Thompson, 34 Wn. 

App. 225,230,660 P.2d 1124 (1983). 

Familiar principles of insurance policy construction compel our ruling that Javier 

Gutierrez is covered under the Patriot General underinsured motorist endorsement. The 

interpretation of an insurance policy is a question oflaw, and summary judgment is 

appropriate if the contract has only one reasonable meaning when viewed in the light of 

the parties' objective manifestations. Port of Seattle v. Lexington Ins. Co., Ill Wn. App. 

901, 907, 48 P.3d 334 (2002). Insurance policies are to be construed as a whole, with 

force and effect given to each clause. Am. Star Ins. Co. v. Grice, 121 Wn.2d 869, 874, 

854 P.2d 622 (1993). "'An inclusionary clause in an insurance contract should be 

liberally construed to provide coverage whenever possible.'" Mercer Place Condo. 

Ass 'n v. State Farm Fire & Cas. Co., 104 Wn. App. 597, 602, 17 P .3d 626 (2000) 

(quoting Riley v. Viking, Ins. Co., 46 Wn. App. 828, 829, 733 P.2d 556 (1987). Insurance 

limitations require clear and unequivocal language. Bordeaux, Inc. v. Am. Safety Ins. 
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Co., 145 Wn. App. 687,694, 186 P.3d 1188 (2008). If an insurer wants exclusions 

upheld, it has the burden of drafting them in "clear" and "unequivocal" terms. Jnt 'I 

Marine Underwriters v. ABCD Marine, LLC, 179 Wn.2d 274,288,313 P.3d 395 (2013). 

Patriot General argues that in order to be an "insured person" entitled to UIM 

coverage under the car insurance policy it sold to Jorge Gutierrez, a person must meet the 

definition of''you." We agree. Patriot General further argues that a "relative" can be 

insured only if the relative is disclosed on the policy's application or endorsement if that 

"relative" is over the age of 14 and living with the named insured. We disagree. The 

policy does not expressly state that an undisclosed relative is excluded from being an 

insured. 

Patriot General argues that the sentence, "Any relative who is age fourteen ( 14) or 

older must be listed on the application or endorsed on the policy prior to a car accident or 

loss," should be read as defining who is insured under the policy. CP at 58. We agree 

that the sentence could be read in this light, but the Gutierrezes' contention that the 

sentence only imposes a duty to cooperate and does not act as an exclusion is equally 

plausible. 

Patriot General further argues that the relevant sentence is not an exclusion, but 

rather a permissible limitation on the definition of "insured." Patriot General does not 

explain the practical difference between a limitation on coverage and an exclusion from 

coverage. 

9 
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When reading the Patriot General insurance policy as a whole, we side with Javier 

and Jorge Gutierrez. The Patriot General underinsured motorist endorsement lists nine 

exclusions from coverage. The list could have, but did not, exclude from coverage injury 

to a household member above the age of 14 who was not listed on the application. 

An important comparison of insurance policy language must be mentioned. In the 

underinsured motorist endorsement's additional definitions, the policy reads: "No person 

shall be considered an insured person if that person uses a motor vehicle without 

permission of the owner." CP at 74. If Patriot General wished to limit the definition of 

"insured" to achieve the meaning it advances on appeal, it could and should have drafted 

language that reads: "No relative shall be considered an insured person if that person is 

age fourteen (14) or older and not listed on the application or policy endorsement." It did 

not. 

In addition, the first page of the Patriot General Insurance Company auto policy 

provides, in part: "This policy is issued by us in reliance upon the statements which you 

made in your application for insurance. If you have made any false statement in your 

application, this policy may not provide any coverage." CP at 57 (italics added). 

Significantly, the language does not read: "If you made any false statement in your 

application, this policy shall not provide any coverage." The policy does not tell the 

insured under what circumstances a false statement may lead to loss of coverage. 

Finally, Jorge Gutierrez's application read, in part: 

10 
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I hereby apply to the Company for a policy of insurance as set forth 
in this application on the basis of statements contained herein. . . . I 
understand and agree that such policy shall be cancelled and the benefits 
available under such policy may be denied if such information is known to 
be false and would affect acceptance of the risk or would in any way affect 
the rating of the risk by the Company. 

CP at 84. 

Patriot General forwarded no evidence before the trial court that Jorge Gutierrez 

knew of any false statement. Nor did it provide evidence that Jorge's risk rating would 

change based on the fact that his two teenage children resided with him. 

In short, Patriot General controlled the language in its auto policy. The 

Gutierrezes played no role in drafting the language. If Patriot General wished to exclude 

underinsured motorist coverage to a household member, above the age of 14, who was 

not disclosed in the application for insurance, Patriot General could have expressly so 

stated in the policy. We will not assist Patriot General in rewriting the policy. 

Both Javier and Jorge Gutierrez seek recovery of reasonable attorney fees and 

costs on appeal against Patriot General Insurance Company. We agree they are entitled 

to this recovery under Olympic Steamship Co. v. Centennial Insurance Co., 117 Wn.2d 

37, 52-53, 811 P.2d 673 (1991) since they were required to litigate to gain coverage 

under the Patriot General insurance policy. 
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CONCLUSION 

We affinn the trial court's declaration of coverage for Javier Gutierrez under the 

Patriot General insurance policy. We direct that this court's commissioner review Javier 

and Jorge Gutierrez's applications for fees and costs and to award a reasonable sum to 

both. We thereafter remand to the superior court for further proceedings. 

WE CONCUR: 
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