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A. IDENTITY OF THE PETITIONER 

Petitiater Steven P. I<ozol, the appellant below, asks this 

Court to review the following Court of Appeals Decision, referred 

to in Section B. 

B. COURT OF APPEALS DECISION 

Petitiater requests that the Court review the decision 

of Division II of the Court of Appeals affirming the trial court's 

order of SUl1lllarY jl.rlgment disndssal on statute of limitations 

grourrls, arrl review the ruling of the Division II Court denying 

Kozol 's rootion for reconsideraticn. A CC1fJY of the decisicn, 

arrl ruling denying reconsideration, is attached as Appendix A, 

and incol:poiated herein. 

C. ISSUES PRESENTED-FOR REVIEW 

1 • If a court determines that the one-year statute of 

limitations in RON 42.56.550(6) begins to accrue fran an agency's 

production of a single record page, does this conflict with prior 

decisions as to records produced on a partial or installment 

basis? 

2. If the Court decides as a new rule of law that agency 

production of a single document constitutes the last production 

of records on a partial or installment basis for purposes of 

RCW 42.56.550(6), should this decision be applied prospectively­

only to avoid a substantially inequitable result in this case? 

1 



3. If a court detennines accrual of a statute of 

limitations from the date of an agency's first of multiple 

installments of record production, does it conflict with prior 

decisions that detennined accrual begins on the agency's last 

installment of records? 

4. Is the court's dismissal of a PRA action on statute 

of limitations grounds conflicting with prior court decisions 

that detennined the statute of limitations accrues from a 

requestor's last follow-up request? 

D. STATEMENT.QF THE C~SE 

~ person confessed to cxmnitting the crimes Mr. Kozol was 

wrongfully convicted of. The confession revealed for the first 

time that a Rolex watch lost by the perpetrator at the crime scene 

could contain OOA evidence that 'NOU.ld exonerate Mr. Kozol. King 

County promised to OOA test the evidence, but instead, destroyed 

the evidence and told Kozol that the County 'NOUld provide no 

further assistance in this matter. Clerk's Papers (CP) 115-16. 

To obtain doct.ments to support a collateral attack of his 

wrongful conviction, Kozol sul:Jnitted three Public Records Act 

(PRA) requests to the King County Prosecuting Attorney's Office. 

CP 116. Kozol sutmitted an initial PRA request on November 20, 

201 0, seeking all records regarding "the Rolex watch" seized 

as evidence in his criminal case. CP 125. On December 23, 2010, 

King County responded and provided only five pages of responsive 

records. CP 127. 

2 
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Kozol then su1::mitted a follCM-up request on January 12, 

2011 , expanding his request to include any arrl all records related 

to "any watches" taken as evidence in the criminal case. CP 129. 

On January 25, 2011, King County responded, produced a second 

set of the same five pages initially produced, arrl claimed it 

oould find no other records. CP 131 • 

On May 22, 2011 , Mr. Kozol then su1::mitted another follow-up 

request to King County, further expanding his request to include 

the entire case file in his criminal case "State v. Kozol, No. 

00-1-09050-8KNT," and requested that the County "please conduct 

a catprehensi ve search throughout your agency, and provide me 

with all responsive records." CP 136. King County did not seek 

clarification of the May 22, 2011 request. Kozol received no 

response to his expanded May 22, 2011 follow-up request. CP 118. 

Mr. Kozol filed a civil ccxnplaint in Pierce County SUperior 

Court on February 27, 2012 (GR 3.1). CP 78-79. On Jtme 8, 2012, 

King Coonty filed its answer to Kozol 's amended ccxnplaint, arrl 

pled the affinnative defense that Kozol 's claim was barred by 

the one-year statute of limitations under RCW 42.56.550(6). 

CP 313-17. 

King County then continued to produce additional 

installments of responsive records. Then, in its answer to 

Request for Admission Nos. 1 8 and 19, King County achi.tted that 

document No. KC002804, which mentioned a watch and was responsive 

to Kozol' s January 12, 201 1 request, was first produced for Kozol 

on March 29, 2013. Appendices B, and c. 
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On August 7, 2013, King Co\.mty filed a notion for smmary 

judgment dismissal. Relying on the new decision in Bartz v. 

Dep't of Corr. Pub. Disclosure Unit, 173 Wn.App. 522, 297 P.3d 

737, review denied, 177 Wn. 2d 1 024 ( 2013), King County argued 

that Kozol had one year fran January 25, 2011, its last production 

of responsive records, to file his action, which he failed to 

cb. CP 92-96. 

'!he trial court granted King County sumnary judgment, 

concluding that the PRA • s one-year statute of limitations barred 

Kozol' s claim, and dismissed the action. On September 16, 2013, 

Kozol filed a rrotioo for reccnsideratioo, which the trial court 

denied. Kozol appealed. 

On appeal, Kozol argued that the trial court failed to 

follow the Division II Court of Appeals decision in Johnson v. 

Dep't of Cbrrections, 164 wn.App. 769, 778, 265 P.3d 216 (2011), 

where the court found the statute of limitations accrued fran 

the date of the agency • s response to Johnson • s last follow-up 

request. Brief of Appellant at 16, 39; Reply Brief at 17-23. 

Further, in reply to King County • s arguments, Kozol argued 

that while Bartz accrued the one-year statute of limitations 

fran an agency's single productioo of responsive records, Bartz 

was inapplicable to this case because King County had produced 

multiple installments of responsive records and Kozol's suit 

was filed within one year of King County's last record production. 

Reply Brief at 14-16. Kozol also argued that judicial 
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interpretation of RCW 42.56.550( 6) in Bartz should not be applied 

retroactively, as it rendered a ooce-timely action to 1lC)W be 

time-barred. Reply Brief at 16-17. 

'lbe Court of Appeals affinned the sunmary judgment 

dismissal, on the basis that its decision in Bartz was controlling 

CNer the conflicting Division I Court of Appeals decision in 

Tbbin v. Worden, 156 Wh.App. 507, 233 P.3d 906 (2010), and that 

Bartz required Kozol to file suit within one year from King 

County's single production of records. Appendix A. 

Mr. Kozol filed a I1X>tion for reconsideration in which he 

argued that Bartz could not apply because King County produced 

I1X>re than one production of records, and the actioo was filed 

within one year of King County's last installment production 

of records. Kozol also argued that Bartz should be applied non-

retroactively to avoid an unjust and inequitable result, and, 

that under Division II's decision in Johnson, Kozol 's actioo 

was timely as he ccmnenced it within one year of his sul:mitting 

his May 22, 2011 expanded follow-up request. Without ccmnent 

the Court of Appeals denied the notion. Appendix A. Mr. Kozol 
. 1 

seeks review. 

1 Seattle attorney Michael C. T<ahrs has revi~ this Petition for Review and 
has approved Mr. Kozol to notify this Court that, sOOuld review be granted, 
Mr. Kahrs will enter a Notice of Appearmx:e for purposes of further briefing 
and oral argmert:s. Mr. Kahrs has previonsly presented oral argments before 
tre Court, is an experienced practitioner of PRA law, and is assx:.iated coun9el 
for tre Washingtoo Coolition for Open Govei'IIIBlt. 
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E. ARGUMENT,WHY REVIEW SHOULD BE ACCEPTED 

1 • TRERE EXIS'l'S A cniD:.Icr BRIWEEN DIVISIOO I AND 
DIVISIOO II OF THE axJRT OF !WPEALS AS TO JUDICIAL 
IN'l'ERPREI'ATIOO OF RCW 42.56.550(6) THAT~ 
REVIE.W BY THIS axJRT 

The PRA' s statute of limitations requires a plaintiff to 

file an action within one year of either (1) an agency's claim 

of exemption from the PRA' s disclosure requirements or ( 2) an 

agency's "last production of a record on a partial or installment 

basis." RCW 42.56.550(6). 

In Tbbin v. worden, 156 Wh.App. 507, 233 P.3d 906 (2010), 

the Division I Court of Appeals held that the one-year statute 

of limitations under RCW 42.56.550(6) was not triggered by an 

agency's single production of a ~t because the single 

document was the "requested record in its entirety, not a partial 

production of a larger set of requested records." Id., at 514. 

The Tobin court ruled that "production of a record on a partial 

or installment basis" under RCW 42.56.550(6) could be catStrued 

to apply only to a production of a record that is "part of a 

larger set of requested records." Id. (quoting RCW 42.56.080). 

The Division II Court of Appeals cited with approval to 

Tbbin in several p.Jblished opinions. See Johnson v. Dep' t of 

Corrections, 164 Wh.App. 769, n.13, 265 P.3d 216 (2011); McKee 

v. Wash. st. Dept •. of Corrections, 1 60 Wh.App. 437, 446, 248 

P.3d 115 (2011); Greenhalgh v. Dept• of ,Corrections, 170 wn.App. 

137, 147, 282 P.3d 1175 (2012). 

6 



In 2013, the Division II court sharply departed fran its 

reliance upon Tobin, arrl held in Bartz v. Dep't of Corr. Pub. 

Disclosure Unit, 173 Wn.App. 522, 297 P.3d 737, rev. denied, 

177 wn. 2d 1 024 ( 2013) , that the legislature intended the one-year 

statute of limitations in RCW 42.56.550(6) to apply to an agency's 

single production of records. Id., at 538. In its analysis, 

the Division II court reascned that the Tobin court's literal 

reading of the statute produced an "absurd" result. Id., at 

537-38. 

In the case at bar, the decision below acknowledges that 

there is a direct conflict between Division I's decision in Tobin, 

arrl Division II' s decision in Bartz. Appendix A. Because of 

this conflict between the divisions pertaining to interpretation 

of RCW 42.56.550(6), this Coort should accept review of this 

appeal pn-suant to RAP 13.4 (b) • 

2. IF THE cnJRT DEI'ERMINES BARTZ IS aNI'ROLLING, 
THE r>En:SIOO SlDJLD BE ~Y, 'ro AVOID 
A St.JBSTANl'IALLY ~E RESULT 

state courts retain freedan to limit retroactive application 

of their interpretations of State law. Lunsford v •. Saberhagen 

Holdings, Inc., 166 wn.2d 264, 289, 208 P.3d 1092 (2009) (Madsen, 

J., concurring) (citing Grant N. Ry. v. SUnburst Oil & .Ref. Co., 

287 u.s. 358, 364-66, 53 S.ct. 145, 77 L.Ed. 360 (1932)). A court 

may give its decisions prospective-only application to avoid 

substantially inequitable results. In Washington, a new decision 

of law generally applies retroactively, affecting lx>th the 
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litigants before the court as well as subsequent cases. HoweVer, 

where appropriate, the Court may choose in sane instances to 

give a decision prospective-only application. McDevitt v. Harbor 

View Medical Center, 179 Wn.2d 59, 75, 316 P.3d 469 (2013) 

(citation omitted). 

'!his Court has adopted the United states SUpreme Court's 

three-part test in Chevron Oil eo. v. flllson, 404 u.s. 97, 92 

s.ct. 349, 30 L.Ea.2d 296 (1971), for determining whether a new 

decision should receive prospective-only application. Lunsford, 

166 Wn. 2d at 272-73 (citation omitted). '!he three Chevron Oil 

criteria are: 

(1) "'!he decision to be applied nonretroactively must 
establish a new principle of law, either be overruling 
clear past precedent on which litigants may have relied 
or by deciding an issue of first impression whose resolution 
was not clearly foreshadowed"; (2) the court must "look[] 
to the prior history of the rule in question, its purpose 
and effect, and whether retrospective operation will further 
or retard its operation"; (3) whether retroactive 
application "could produce substantially inequitable 
results." 

Chevron Oil eo., 404 u.s. 97, 106-07, 92 s.ct. 349; Lunsford, 

166 Wn.2d at 272-73 (citation omitted). If these three conditions 

are met, the Court may depart fran the presumption of 

retroactivity. Lunsford, supra. 

'!he SUpreme Court has discretion to apply a new rule of 

law purely prospectively "where changes in the law cannot be 

made without urrlue hardship." Lunsford, 166 wn.2d at 278. '!be 

Court is acutely aware of the potential for substantially 
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prejudicial results When retroactively applying a new rule of 

law: 

"If rights vested under a faulty rule, or a constitution 
misrepresented, or a statute misconstrued, or ••• subsequent 
events deoonstrate a ruling to be in error, prospective 
overruling becooes a logical and integral part of stare 
decisis by enabling the courts to right a wrong without 
doing roore injustice than is sought to be corrected." 

Lunsford, 166 Wn.2d at 278-79 (citation anitted). 

Under this Court's decision in McDevitt v. Harbor-View 

Medical Center, 179 Wn.2d 59, 316 P.3d 469 (2013), any new rule 

of law aligning with Bartz decided in this case should be 

prospective-only. In McDevitt, the Court found the plaintiff 

reasonably relied upon a prior decision, and acted upon it, thus 

warranting prospective-only application of the new rule. 

Under McDevitt, Kozol meets the three Chevron -Oil criteria. 

First, should this Court adopt the reasoning in Bartz that a 

single production of records is the last production on a partial 

or installment basis, it "WOUld, similar to McDevitt, create a 

holding Kozol did not foresee. See McDevitt, 179 Wn.2d at 76. 

Based upon the record, Bartz was not even decided until TNell 

after Kozol filed this action. 
2 

r.t>reover, prior to Bartz, the 

Division II Court of Appeals cited with approval to Tobin on 

several occasions. ~' at 6. 

2 In fact, Pertz lolBS rot even decided mtU after the n«>-year statute of 
limitaticnc; relied upon by Kozol h3d expired. The Pertz di:ri.sion \eS clearly 
rot foreseeable, and Tobin lolBS relied upon in good faith. 

9 



Second, retroactive application of a decision adopting 

Bartz would impede the legislature's policy objectives. In 

McDevitt, the Court applied policy objectives as embodied in 

later adopted provisions, noting that pending the appeal, the 

legislature amended the applicable statutory scheme. McDevitt, 

179 Wn.2d at 76. Here, despite the conflicting decisions in 

Tobin and Bartz, the legislature has remained silent on both 

counts. '!be legislature is legally presumed to approve of both 

judicial interpretations. See Riehl v. Foodmakers, Inc. , 152 

Wn. 2d 138, 147, 94 P. 3d 930 ( 2004}. '!bus, the undisturbed policy 

objectives of the PRA would be impeded by retroactive application 

of a holding adopting Bartz; for purposes of this Chevron Oil 

analysis, the legislature is legally presumed to approve of Tobin. 

Finally, under McDevitt, it would be inequitable to 

retroactively apply this decision adopting Bartz. 

"McDevitt relied on our unqualified language in Waples 
when he did not file notice as prescribed in fonner 
RCW 7. 70.1 00 ( 1 } • Nullifying his cause of action reM 'NOUld, 
in effect, punish his reliance on our recent decision: 
a substantially inequitable outcane." 

McDevitt, 179 Wn.2d at 76. 

As Mr. Kozol orally argued on SUI'II1\ary jugment, 

"Under the law at the time when I filed [the canplaint], 
the Division I case of Tobin v.. Worden had said that the 
one-year time clock did not start[, l [a]nd that has since 
been ruled differently upon by the ruling in Bartz fran 
D1 vision II." 

Appendix D, Report of Proceedings 1 (RP1}, at 18-19. 

10 



r.t:>reover, Mr. Kozol relied upon King County's statute of 

limitations affinnative defense pled in its answer. At the time 

of the County's answer, Tobin was the only case the affinnative 

defense was based upon; Bartz had not yet been published. Kozol 

had no notice of a reliance on Bartz, even urXIer notice pleading 

standards. 

Consideration stiould further include the fact that Kozol had 

expended considerable resources, where it had taken him, 

"over two and a half years in this case alone to recover 
responsive records which {Public Records Officer] Ms. 
Johnson repeatedly said she could not locate, scme of which 
were right under her nose during multiple searches for 
records." 

Appendix n, RP1, at 13. 

Retroactive application of a new rule adopting Bartz would 

punish Mr. Kozol 's reliance on prior precedent, resulting in 

the "substantially inequitable outcane" that this Court is 

cautious to avoid. McDevitt, 179 Wn.2d at 76. Prospective-only 

application would allow the Court "to right a wrong without doing 

IIDre injustice than is sought to be corrected." Lunsford, 166 

Wn.2d at 278-79. Because this is an issue of significant public 

importance, the Court should accept review pursuant to RAP 13.4 (b) 

3. THE axJRT OF APPEALS RUL:rrl; C!M'LICI'S wrm PRIOR 
OOCISIOOS, AND FACI'UALLY, THE a:xJRT OF APPFALS ERRED 
WHEN IT FOOND THE AGENCY PROVIDED OOLY A SINGLE 
PROIXJCI'IOO OF REOORDS 

In TOC>Ving for SUIIIllarY judgment, King County claimed its 

last production of records occurred on January 25, 2011 • CP 95. 

Mr. Kozol presented King County's sworn answers to Request for 

11 



Mnission Nos. 18 am 19, where the County admitted that document 

No. KC002804, which was responsive to Kozol 's January 12, 2011 

request, was first produced for requestor t<ozol on March 29, 

2013. Appendix c. Upon this undisputed fact, the Court of 

Appeals erred, because it failed to follow the SupRme Court's 

controlling standard of review of smrrnary judgment based on 

statute of limitations. 

The statute of limitations is an affinnative defense on 

which the defendant bears the burden of proof. Haslund v .- City 

of Seattle, 86 Wn.2d 607, 620-21, 547 P.2d 1221 (1976). Appellate 

coorts will affinn SURI1larY judgment if, 

"the pleadings, depositions, ailS'IIl'erS to interrogatories, 
am admissions on file, together with affidavits, if any, 
show that there is no genuine issue as to any material 
fact and that the roving party is entitled to a judgment 
as a matter of law." 

VallaOOigham v. Clover Park School-Dist. No. 400, 154 Wn.2d 16, 

26, 109 P.3d 810 (2005). 

On de novo review of smrrnary judgment, all facts are 

considered in the light troSt favorable to the IXn-m:>Ving party, 

and SURI1larY judgment is affinned only if, fran all of the 

evidence, reasonable persons could reach but one conclusion. 

'n1e burden is on the rooving party to show no genuine issue of 

material fact exists. Id., at 26. 

Here, the !MXT1 admissions show King County produced an 

installment of responsive records regarding a ''watch" on March 29, 

2013. Appendix c. By the plain, unambiguous statutory language, 

12 



" 

Mr. Kozol had to bring suit ''within one year of the 

agency's ••• last production of a record on a partial or installment 

basis." RCW 42.56.550(6). This Mr. ~1 has done. 

'lberefore, as a matter of law, King County failed to sustain 

its burden of establishing Kozol' s action was coomenced roore 

than one year fran March 29, 2013. Undisputed facts in the record 

shcN Kozol 's action was filed by the SUperior Court Clerk on 

March 7, 2012. Not only was this well before the one-year statute 

of limitations expired on March 29, 2014, but the action was 

filed before the agency's last production of responsive records, 

i.e., before the statute of limitations in RCW 42.56.550(6) began 

to nm. 

'lbe Court of Appeals decision below conflicts with decisions 

requiring all facts and inferences to be viewed in the light 

!lOSt favorable to the non-novi.ng party. See Scrivener ,v. Clark 

College, 181 Wn.2d 439, 334 P.3 541, 545 (2014); Berrocal v. 

Fernandez, 155 Wn.2d 585, 590, 121 P.3d 82 (2005}. Based upon 

King County's sworn admissions, the Court of Appeals erred in 

not viewing the fact of this record producticn installment in 

the light IOOSt favorable to Mr. Kozol. 

"If the urrli.sputed facts in the record do not support the 

Court of Appeals' holdings as a matter of law, those holdings 

are subject to reversal by this court." L.K. -Operating, LLC 

v. Collection Groupr LLC, 181 Wn.2d 48, 331 P.3d 1147, 1157 (2014} 

(citing DGHI Enters. v. Pac. Cities, Inc., 137 Wn.2d 933, 942-43, 

977 P.2d 1231 (1999)). 
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This Court has never held that an agency's additional 

installment( s) of respoosi ve records, when produced after 

ccmnencement of a PRA action, do oot constitute production of 

records on a partial or installment basis for ~s of Rai 

42.56.550(6). 
3 

While it was presented in another case, the Court 

ultimately did oot reach the issue. See Rental-Housing -Ass'n 

of 'Puget Sound v. City -of -Des~~ines, 165 Wn.2d 525, 541 n.3, 

199 P.3d 400 (2009). 

UOOer the plain statutory language there is oo basis in 

law to firrl that agency producticn of additional installment(s) 

of records after a PRA suit is filed do not canprise an agency's 

"last production of a record en a partial or installment _basis." 

RCW 42.56.550(6). This Court has analogously held that, 

"the remedial provisicns of the PRA are triggered when 
an agency fails to properly disclose arrl produce records, 
airl any intervening disclosure serves ally to stop the 
clock on daily penalties, rather than eviscerate the 
remedial provisions altogether." 

Neighborhood Alliance -of -Spokane -Comtty -v,. -County -of Spokane, 

172 Wh.2d 702, 727, 261 P.3d 119 (2011). 

'lberefore, when viewed under equitable principles, airl 

in accordance with the legislature's intent of the Public Records 

3 In ti:Kee v. Wash. Dep't of Carr., 100 Wn.App. 4~, 2lt8 P.3d 115 (alll), tre 
Dirisioo II Court of Appeals found that it li8S iJ:lclJJiJent upoo tre trial coort 
in a PRA actioo to detennine tre factual issue of ~ an agerr:y produced 
records oo a }mtia1 or i.nstal.1Belt his:is. I d. at 447. The coort ~d, 
"tre trial coort 1II1St first determine ltbether-tOO agerr:y fully and t:inely 
produ:ed t:re requested records and then det:enlliiE tre applicable statute of 
l:imitatioos." I d. at M6. In tre case at bar, the trial court neYer fulfilled 
this ob~tioo before disni.ssi.ng Iozol' s actioo. 
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Act, the mere timing of an agency's record productions cannot 

be determinative of the material factual issue of whether records 

responsive to the underlying request were produced on a partial 

or installment basis. ~t best, additional production installments 

\lWO\lld only stop the clock on penalty calculatioo. 

'lbe decision here also directly conflicts with Division TI's 

decisicn in Ho1:bs v. state, _Wn.App._, 335 P.3d 1004 (2014), 

where the court held that there is ''no PRA cause of acticn until 

after (the] agency denies the public record requested." I d., 

at 1 009. In Hobbs, the agency provided an initial production 

of records, and the requestor filed suit bJo days later. H<:Ywever, 

the agency continued to produce responsive records after the 

suit was filed. Id., at 1005-07. 

While the requestor in Hobbs argued that the trial court 

"erred by allowing the (agency] to supplement its responses after 

he had filed suit to correct alleged violations of the PRA," 

the Court of Appeals disagreed, arrl held that, "under the PRA, 

a requestor may cnly initiate a lawsuit to canpel canpliance 

with the PRA after the agency has engaged in sane final action 

denying access to a record~" Id., at 1 008 (emphasis in original). 

In Hobbs there was "no disp.tte that the (agency] was 

continuing to provide Hobbs with responsive records until March 1, 

2012 •••• 'lberefore, there could be no 'denial' of records forming 

a basis for judicial review until March 1, 2012." Id., at 1009. 

Similarly, here there is no question that King County produced 
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additional responsive records en March 29, 2013. Appendix c. 

If the Court of Appeals reasoning in Hobbs is fu be good law, 

then that same reasoning means Mr. Kozol should not have brought 

suit until after King County's March 29, 2013 record producticn. 

Instead, the decisicn below inexplicably determined Mr. Kozol' s 

actioo to be time-barred, when under Hobbs it was filed before 

there even was a cause ·of action. 'Ibis is confounding. 

As the Division II court reasoned, "[w]hen considering 

the PRA as a whole, we conclude that a denial of public records 

occurs when it reasonably appears that an agency will not or 

will no longer provide responsive records." Id., at 1009. 

'lberefore, under Hobbs, Mr. Kozol did not even have a cause of 

actioo until King County's last production of responsive records 

on March 29, 2013. '1l1e court's decision below sharply conflicts 

with Hobbs, as it is judicially inconsistent to require Mr. Kozol 

to have filed suit in response to King County's initial record 

production, while concanitantly ruling that the requestor in 

Hobbs could oot file suit until after the agency's last record 

production. 

As a matter of law, there can only be one "last production 

of a record." RCW 42.56.550(6). See, e.g., Scanlan v. Townsend, 

_Wn.2d_, 336 P.3d 1155, 1159 (2014) (SUpreme Court determining 

that "• Any person' means any person"). An agency canoot shield 

itself fran the provisions of the PRA simply by silently 

withholding records, and effectively manipulating accrual of 
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the statute of limitations by waiting until after a suit was 

filed before producing additional responsive records, and then 

claiming they were not record productions. 

King County was required by law to produce the records 

because "incanplete producticn is not authorized by the PRA 

[which] prohibits an agency's withholding of a part of a record 

Wlless it claims an exe:npticn." Tobin, 156 Wn.App. at 514 (citing 

RCW 42.56.210(3)); see also, Neighborhood-Alliance, 172 wn.2d 

at 715 (citing RCW 42.56.070(1}). 

The Court of Appeals erred in not viewing the evidence 

of King County's record productions in the light IOC>St favorable 

to Mr. Kozol, and in issuing its decisicn in stark conflict with 

its decisicn in Hobbs. Because the ruling below conflicts with 

prior decisions, this Court should accept review {:m'suant to 

RAP 13.4(b). 

4. WHErtiER THE STA'IUI'E OF LIMITATI~S UNDER THE 
PUBLIC REXDRDS Acr AO:EJ&«; FRCM A FOI.LCM-UP 
RaXIEST IS AN ISSUE OF SIGNIFICAm' PUBLIC 
IMPORI'ANCE, AND THE CXXJRT OF APPEALS ROLING 
~ICI'S WITH PRIOR DEX:ISIOOS 

In Johnson v. Dep't-of Corrections, 164 wn.App. 769, 265 

P.3d 216 (2011), the requestor· sutmitted an initial request dated 

August 21 , 2006, followed by three follow-up or "expanded" 

requests dated SepteaiDer 1 0, 2006, October 19, 2006, and March 27, 

4 
2007. Id., at 771-74. 

4 'Ire Court of Appeals determined these requests were "requesting the &Ill! 

informtion" requested earlier, "for the &Ill! <b:mEnts that he lad requested 
originally." JohrBJn, 164 Wn.App. at 772-73. 
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While the agency issued responses to each of Johnson's 

four letters, the Division II Court of Appeals ultimately 

determined that, "the latest possible date on which Johnson's 

single-document action accrued," was one week. after the agency's 

August 27, 2007 response to Johnson's last follow-up request. 

Id. , at 778-79. 

Here the record on surrmary judgment shows that Mr. Kozol 

sul:xnitted an initial request on NoVember 20, 2010. CP 125. 

Then, Mr. Kozol subnitted an expanded follow-up request on January 

12, 2011 • CP 129. Still being denied the requested records, 

he then on May 22, 2011 sul:mitted aoother expanded follow-up 

request,_ broadening the request to seek all agency records in 

his criminal case file "State v. Kozol, No. 00-1-09050-8KNI'." 

CP 136. 

While King County admitted to responding to Mr. Kozol 's 

initial NoVember 20, 2010 arrl (first) expanded follow-up request 

of January 12, 2011, the County claimed on sunrnary judgment that 

its employee, Kristie Johnson, did oot "recall" receiving Mr. 

ROzol's May 22, 2011 request.
5 

CP 60. 

As briefed on appeal below, Mr. Kozol presented sufficient 

evidence that his May 22, 2011 follow-up request was properly 

mailed, thereby attaching a legal presumption of receipt by the 

5 Up until Mr. Kozol filed his etideoce of IIBili.ng the M:ly 22, a>tlletter, 
King County lBd zepresented that it had "filled (Iozol' s) request three ti.nes 
providing everything related to l8tches in the file •••• " (J> 100 • 
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County. Brief of Appellant at 17-22; Apperrlix E. r-t:>reover, 

King County's evidence was legally insufficient to rebut 

presumption of receipt of the May 22, 2011 letter. Brief of 

Appellant at 22-27. Finally, King County did not timely file 

and serve its rebuttal evidence (Second Declaration of Kristie 

Johnson) and Mr. Kozel's IOOtion to strike said material should 

have been granted. Brief of Appellant at 8-13. 

Therefore, viewing the facts in the light IOOSt favorable 

to Mr. Kozol, the legal presumption of King County's receipt 

of the May 22, 2011 expanded follCYN-up request began accrual 

of the statute of limitations, because under Johnson, accrual 

begins fran an agency's response to a requestor's last follCYN-up 

request. Reply Brief at 17-23. 

BelCYN, the Court of Appeals misapprehended Kozol 1 s reliance 

upon Johnson. Apperrlix A (Unpublished Opinion at 3). To the 

contrary, Kozol did not cite Johnson as authority for the one-

year statute of limitations in RCW 42.56.550(6) to not apply. -
Johnson was cited to establish accrual to begin at an agency 1 s 

respcnse to the last follow-up request. Brief of Appellant at 

39; Reply Brief at 17-23. 

The decision below further conflicts with Division II's 

decisioo in Hobbs, suprar where the cnlrt: held a cause of action 

did not arise until an agency's final respcnse to a request. 

1'Urrler the PRA, a requestor may only initiate a lawsuit to canpel 

canpliance with the PRA after the agency has engaged in sane 
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final action denying access to a record." Hobbs, 335 P.3d at 

1 008 (emphasis in original). 

Because the facts viewed in the light roost favorable to 

Mr. Kozel establish King County's legally presuned receipt of 

the May 22, 2011 follow-up request, the Court of Appeals decision 

below is in direct conflict with its decision in Johnson. 'nle 

decision below also conflicts with Division II' s decision in 

Hobbs. Because of these conflicts with prior decisions, and 

as an issue of significant public importance, this Court should 

accept review pn-suant to RAP 13.4 (b}. 

E. CONCLUSION 

For the reasons stated above, Mr. Kozol respectfully 

requests that this Court grant review. 

DATID this 5th day of April, 2015. 

Respectfully submitted, 

STE.Vm P. KOZOL 
Petitioner /Appellant 
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CERTIFICATE OF MAILING AND SERVICE 

I certify under penalty of perjury under the laws 
of the State of Washingtcn that on this day, via u.s. Mail, 
first class, postage-prepaid, by deposit in the "Priscn Legal 
Mail" system at Stafford Creek Corrections Center, in 
Aberdeen, Washington (GR 3.1), I caused this document to 
be filed with the Division II Court of Appeals, and served 
the following party with a true, oorrect and canplete copy 
of this document: 

Mr. David J. Eldred, SDPA 
King County Prosecuting Attorney's Office 
CIVIL DIVISIOO', Litigaticn Secticn 
500 Fourth Ave., SUite 900 
Seattle, WA 981 04 

DATED this 5~ day of April, 2015, at Aberdeen, 
Grays Harbor County, Washington State. 

STE~O~'ri~ 
Petitioner/Appellant, Pro Per 

21 



,. 

l\PPENDIX 

STEVEN P. KOZOL, duly sworn upon oath, deposes and 

declares: 

( 1 • ) I am the Petitioner, Pro Per, am over the age 

of eighteen (18) years, have personal knowledge of the matters 

contained herein, and am canpetent to testify thereto; 

( 2.) Attached hereto as APPENDIX A is a true and 

correct copy of the decision of Division II of the Court 

of Appeals, and the ruling denying reconsideration, fran 

which Petitioner seeks further review; 

( 3.) Attached hereto as APPENDIX B is a true and 

correct copy of document No. KC002804 produced by King County 

as responsive to the urrlerlying record requests in this case, 

Pierce County SUperior Court Case No. 12-2-06850-5; 

( 4.) Attached hereto as APPENDIX C is a true and 

correct copy of King County's Answer to Request for ~ssion 

Nos. 18 - 20 in Pierce County SUperior Court Case No. 

12-2-06850-5; 

( 5.) Attached hereto as APPENDIX D is a true and 

correct copy of pages 13, 18, and 19 of the Verbatim Report 

of Proceedings, Hearing Date September 6, 2013, in Pierce 

County SUperior Court Case No. 12-2-06850-5; 
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·' 

( 6.) 1\ttached hereto as APPENDIX E is a true and 

correct copy of the Declaration of Isabelle M. sanabria, 

in Pierce County Superior Court Case No. 12-2-06850-5; 

( 7.) All of the attached appendices are part of the 

record in case number <DA 45542-1-II, and are appended hereto 

to assist in the review of the Petitioner's petition for 

review. 

I certify under penalty of perjury under the laws 
of the State of Washington that the foregoing is true and 
correct to the best of rrrt ~ledge, infonnation and belief. 

DATED this 5-JL. day of April, 2015, at 1\berdeen, 
Grays Harbor County, Washington State. 
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STEVEN P. KOZOL 
Petitioner/Apellant, Pro Per 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STEVEN P. KOZOL, 

Appellant, 

V. 

KING COUNTY, 

Respondent. 

DIVISION II 

No. 45542-1-II 

0 
ORDER DENYING MOTION FO~ 
RECONSIDERATION 

\ 

APPELLANT moves for reconsideration of the Court's February 3, 2015 opinion. 

Upon consideration, the Court denies the motion. Accordingly, it is 

SO ORDERED. 

PANEL: Jj. Worswick, Bjorgen, Melnick 

DATED this ~~~day of ~0!0:h. ..-
c 

'2015. 

FOR THE COURT: 

David James Eldred 
King Co Admin Bldg 
500 4th Ave Ste 900 
Seattle, W A, 98104-2316 
david.eldred@kingcounty.gov 

Steven P Kozol 
#974691 
Stafford Creek Corrections Center 
191 Constantine Way 
Aberdeen, WA, 98520 

Daniel Todd Satterberg 
King Co Pros Arty Office 
W554 
5163rdAve 
Seattle, W A, 98104-2390 
dan.satterberg@kingcounty .gov 
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FILED 

COURT OF APPEALS 
niVtSlON 11 

2D15 FEB -3 AH ~ ~J 

STATE OF WASHINGTON 

BY 'fffi..~TY 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION ll 

STEVEN P. KOZOL, No. 45542-1-II 

Appellant, 

v. 

KING COUNTY, UNPUBLISHED OPINION 

Res ondent. 

WORSWICK, J. - Steven P. Kozol appeals the trial court's order dismissing his Public 

Records Act (PRA) 1 claim against King County. Kozol argues that the trial court incorrectly 

applied the PRA's statute oflimitations, RCW 42.56.550(6), and urges us to follow Division 

One's holding in Tobin v. Worden, 156 Wn. App. 507, 233 P.3d 906 (201 0), which applied the 

"catch-all,~' two year statute oflimitations to PRA claims involving a single response. We 

decline to do so. Instead, we adhere to our earlier holding in Bartz v. Dep 't of Carr. Pub. 

Disclosure Unit, 173 Wn. App. 522,297 P.3d 737, review denied, 177 Wn.2d 1024 (2013), and 

hold that the one-year statute of limitations applies uniformly to all PRA claims. We affirm. 

1 See RCW 42.56.550. 
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FACTS 

A. Kozol 's Requests for Records 

Kozol filed two separate PRA requests with the King County Prosecuting Attorney's 

Office. Kozol's first request was dated November 20, 2010, and was received by Kristie 

Johnson, the former public records officer for the King County Prosecuting Attorney's Office. 

In that request, Kozol sought all records pertaining to his 2000 criminal case that related to a 

Rolex watch. On December 23, 2010, Johnson provided Kozol with five pages of documents. In 

a second request dated January 12, 2011, Kozol sought all records pertaining to his 2000 

criminal case that related to any watches. On January 25, 2011, Johnson informed Kozol that· 

she had not found any additional documents regarding watches in Kozol' s 2000 criminal case. 

B. Kozol's Complaint 

On March 7, 2012, Kozol filed a complaint in Pierce County Superior Court, alleging that 

King County violated the PRA in its responses to his records requests. King County answered 

Kozol's amended complaint and asserted as an affirmative defense that Kozol's claim was barred 

by the one year statute oflimitations under RCW 42.56.550(6). 

C. Summary Judgment Motion and Hearing 

On August 7, 2013, King County filed a motion for summary judgment. King County, 

relying on our decision in Bartz, argued that Kozol had one year from January 25, 2011, its last 

PRA response, to file an action, which he failed to do. The trial court granted King County's 

motion for summary judgment, concluded that the PRA's one-year statute oflimitations barred 
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Kozol's complaint, and dismissed Kozol's complaint. On September 16,2013, Kozol filed a 

motion for reconsideration, which the trial court denied. Kozol appeals. 

ANALYSIS 

Kozol argues that the trial court erred in granting summary judgment in favor of King 

County because under Johnson v. Dep 't of Corrects., 164 Wn. App. 769, 265 P.3d 216 (2011), 

review denied, 173 Wn.2d 1032 (2012), and Tobin, the one-year statute oflimitations in RCW 

42.56.550(6) does not apply to his PRA claim and, thus, it was not time-barred. We review a 

trial court's disposition of amotion for summary judgment de novo. McKee v .. Dep 't ofCorrs., 

160 Wn. App. 437, 446,248 P.3d 115 (2011). Summary judgment is appropriate where, the 

pleadings, affidavits, and depositions establish that there is no genuine issue of material fact and 

that the moving party is entitled to judgment as a matter of law. CR 56(c ). 

There are no genuine issues of material fact in dispute. The question before us is which 

statute of limitations applies when there has been a single response without any claimed 

exemptions: (1) the two-:year, catch-all statute of limitations., as Division One held in Tobin; or 

(2) the one-year statute oflimitations, as we held in Bartz. We adhere to our earlier decision in 

Bartz. Because the one-year statute of limitations under the PRA is ambiguous when reading the 

statute as a whole, we consider other indicia of legislative intent, including the legislative history 

of the statute. When considering the legislative intent and history of the PRA's one-year statute 

of limitations, we determine that the one-:year statute of limitations applies to records produced . · 

in a single response without any claimed exemptions. Accordingly, we affirm the trial court's 

order granting summary judgment and dismissing Kozol's complaint. 

3 
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Judicial review of an agency's response to a PRA request governed by RCW 

42.56.550(1) states: 

Upon the motion of any person having been denied an opportunity to inspect 
or copy a public record by an agency, the superior court . . . may require the 
responsible agency to show cause why it has refused to allow inspection or copying 
of a specific public record or class of records. The burden of proof shall be on the 
agency to establish that refusal to permit public inspection and copying is in 
accordance with a statute that exempts or prohibits disclosure in whole or in part of 
specific information or records. 

(Emphasis added). The one-year statute of limitations under RCW 42.56.550(6) provides that 

"[a]ctions under thi-s section must be filed within one year of the agency's claim of exemption or 

the last production of a record on a partial or installment basis." (Emphasis added). 

Whether RCW 4 2.56. 55 0( 6) bars Kozol' s complaint is a question of statutory interpretation 

we review de novo. Bostain v. Food Express, Inc., 159 Wn.2d 700, 708, 153 P.3d 846 (2007). 

The goal of statutory interpretation is to effectuate the legislature-'s intent. Bostain, 159 Wn.2d at 

708. We frrst1ookto the plain language of the statute. State v. Bunker, 169 Wn.2d 571,578,238 

P .3d 487 (20 1 0). "[I]f the statute is ambiguous, meaning it is subject to two or more reasonable 

interpretations, we resolve the ambiguity by looking at other indicia oflegislative intent, including 

legislative history." Seashore VillaAss'n, 163 Wn. App. 531,539,260 P.3d 906 (2011). 

In Bartz, we held that the legislature intended the one-year statute of limitations to apply 

to an agency's single production of records. 173 Wn. App. at 538. We determined that it would 

be "absurd to conclude" th~t the legislature intended that a more lenient two-year statute of 

limitations would apply for one category of PRA responses and not apply for another. Bartz, 173 

Wn. App. at 537. To support our determination, we looked to the 2005 amendment to the one-
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year statute of limitations, which shortened the limitations period from five years to one year. 

Bartz, 173 Wn. App. at 537. In light of the legislative history, we determined that the one-year 

statute of limitations applies to PRA requests completed by a single response without any 

claimed exemptions. Bartz, 173 Wn. App. at 538. 

We adhere to our holding in Bartz and conclude that the one-year statute of limitations 

. applies to PRA requests completed by a single response without any claimed exemptions. Here, 

when looking at RCW 42.56.550 in its entirety, the language "or the last production of a record 

on a partial or installment basis" in subsection ( 6) is ambiguous in light of subsection (1)' s 

language referring to a party being denied the opportunity to inspect a single "record," or being 

denied the opportunity to copy "a specific public record or class of records." RCW 

4256.550(6), (1). The legislature's use of the word "record" in the singular, and use of the word 

"or" between a "specific public record" and "class of records" contemplates that a situation may 

occur where a party requests only one record that would not be disclosed on a partial or 

installment basis. Based on the reasonable application ofthe language in RCW 42.56.550(1), 

RCW 42.56.550(6) is ambiguous. 

Because the language in the one-:year statute of limitations is. subject to more than one 

reasonable interpretation, we look to other indicia of legislative intent, including legislative 

history, to resolve the ambiguity. Seashore Villa Ass 'n, 163 Wn. App. at 539. The same 

legislative history which we held supported the one-year statute of limitations in Bartz supports it 

with equal force here. 
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Moreover, the legislature explicitly included a provision of the PRA, RCW 42.56.550, to 

govern judicial review of actions under the PRA. And, RCW 42.56.550(6) contains an explicit 

statute of limitations. It follows that any action that is brought under RCW 42.56.550 must be 

governed by all the provisions ofRCW 42.56.550. The legislature could not have intended us to 

look outside ofRCW 42.56.550(6) to determine the applicable statute oflimitations. The logical 

conclusion is that an agency's production of records in a single response, as contemplated by 

RCW 42.56.550(1), is governed by the one-year statute of limitations set out in that section. 

Here, King County responded to Kozol's first request on December 23, 2010, and King 

County responded to Kozol's second request on January 25, 2011. Kozol filed his complaint in 

March 7, 2013. Therefore, the one-year statute of limitations under RCW 42.56.550(6) expired 

as to both records requests. Accordingly, we affirm the trial court's order granting summary 

judgment and dismissing Kozol's claim against King County.2 

ATTORNEY FEES 

Kozol requests to be awarded all costs and expenses incurred in litigating this appeal. A 

prevailing party in a PRA action is entitled to reasonable attorney fees and_all costs associated 

with litigation. RAP 18.1; RCW 42.56.550(4). Kozol's claim is barred by the statute of 

limitations, and we affirm the trial court's order on summary judgment. Therefore, Kozol is not 

the prevailing party and is not entitled to attorney fees and costs. Moreover, prose litigants are 

2 Because Kozol's claim is barred by the statute of limitations we do not address Kozol's 
remaining claims regarding his motio:t+ to amend his complaint or his motion to strike King 
County's summary judgment reply brief. · 
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not entitled to attorney fees for their work representing themselves. Mitchell v. Dep 't of Corr., 

164 Wn. App. 597, 608, 277 P.3d 670 (2011). 

We affirm. 

A majority ofthepanel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, itis so ordered. 

We concur: 

~~---
Melnick, J. J 
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Hon. Stephanie A. Arend 

IN THE SUPERIOR COURT OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

STEVEN P. KOZOL, 

vs. 

KING COUNTY, 

) 
) 

Plaintiff, ) No. 12-2-06850-5 
) 
) 
) DEFENDANT KING COUNTY'S 
) RESPONSE TO PLAINTIFF'S FIRST 
) SET OF REQUESTS FOR 

Defendant. ) ADMISSION 
) 
) 

__________________________________ ) 
COMES NOW Defendant King County (hereinafter "King County Defendants") and 

submits the following Responses to Plaintiffs First Set of Requests for Admission to plaintiff 

Steven P. Kozol: 

REQUEST FOR ADMISSION NO. 1: Admit that Kristie Johnson and Myralynn Nitura 

each conducted at least one search for responsive records in this case. 

ANSWER: Admit. 

REQUEST FOR ADMISSION NO.2: Admit that these searches conducted by Kristie 

Johnson and Myralynn Nitura were applied to "all of the files related to State v. Kozol, KCSC 

Cause No. 00-1-09050-8". 

DEFENDANT KING COUNTY'S RESPONSE TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR 
ADMISSION - 1 

OR1G1NAL 

Daniel T. Satterberg. Prosecuting Attorney 
CIVIL DIVISION, Litigation Section 
900 King County Administration Building 
500 Fourth A venue 
Seattle, Washington 981 04 
(206) 296-0430 Fax (206) 296-88!9 

I 

I' 
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REQUEST FOR ADMISSION NO. 15: Admit that Defendant's applied policies and 

2 practices in responding to Plaintiffs records request( s) in this case did not allow identification 

3 and production of all responsive records. 

4 ANSWER: Denied. 

5 REQUEST FOR ADMISSION NO. 16: Admit that Kristie Johnson did not see Ian 

6 Goodhew's name attached to the files ofPlaintiffs criminal case, KCSC No. 00-1-09050-8. 

7 ANSWER: Admit. 

8 REQUEST FOR ADMISSION NO. 17: Admit thatthe absence ofian Goodhew's name 

9 being attached to case files on Plaintiff prevented Kristie Johnson from requesting responsive 

10 records from Mr. Goodhew. 

11 ANSWER: Admit. 

12 REQUEST FOR ADMISSION NO. 18: Admit that document KC002804 in King County's 

13 discovery production is responsive to Plaintiffs records request(s) in this case. 

14 ANSWER: Admit that KC002804 is responsive to plaintiffs second request. 

15 REQUEST FOR ADMISSION :.JO. 19: Admit that document KC002804 was first produced 

16 for Plaintiff on March 29, 2013, after this lawsuit was filed. 

1 7 ANSWER: Admit. 

18 REQUEST FOR ADMISSION NO. 20: Admit that the confession letter at issue in this case 

19 specifically references a vvristwatch. 

20 ANSWER: Admit. 

21 REQUEST FOR ADMISSION NO. 21: Admit that the v.Tistwatch referenced in this 

22 confession letter is identified as a blue and stainless-steel Rolex. 

23 ANSWER: Admit. 

DEFENDANT KING COUNTY'S RESPONSE TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR 
ADMISSION - 4 

Daniel T. Satterberg, Prosecuting Attorney 
CIVIL DIVISION, Litigation Section 
900 King County Administration Building 
500 Fourth Avenue 
Seattle. Washington 981 04 
(206) 296-0430 Fax (206) 296-8819 
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1 ANSWER: Denied. 
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• ! y .. ..-t.d_ 
DATED this ~b day of June, 2013 

David J. Eldred 
Attorney for Defendant King County .______.-

DEFENDANT KING COUNTY'S RESPONSE TO 
PLAINTIFF'S FIRST SET OF REQUESTS FOR 
ADMISSION - 13 

Daniel T. Satterberg, Prosecuting Anomey 
CIVIL DIVISION, Litigation Section 
900 King County Administration Building 
500 Fourth Avenue 
Seattle, Washington 98I 04 
(206) 296-0430 Fax (206) 296-8819 
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STEVE 

KING 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

) er·-c'ky P. KOZOL, ) :.i',;; 

) 
Plaintiff, ) 

) Superior Court 
vs. ) No. 12-2-06850-5 

) 
COUNTY, ) Court of Appeals 

) No. 45542-1-II 
Defendant. ) 

VERBATIM TRANSCRIPT OF PROCEEDINGS 

September 6, 2013 
Pierce County Superior Court 

Tacoma, Washington 
Before the 

HONORABLE STEPHANIE AREND 

Sheri Schelbert 
Official Court Reporter 

930 Tacoma Avenue 
334 County-City Bldg. 

Department 12 
Tacoma, Washington 98402 

REPORTED BY: SHERI SCHELBERT, CCR, RPR, CRR 1 



1 County's argument is evidence proves that it never 

2 received the May 22nd request. However, I think that 

3 there's a few problems with what the County is arguing. 

4 First of all, the sole evidence that they have 

5 filed is a loan declaration from Kristie Johnson, the 

6 agency's former public records officer. It does not 

7 establish conclusively that the County did not receive the 

8 May 22nd follow-up request because Ms. Johnson only 

9 attests that in the places she looked, there is no 

10 indication that the May 22nd document was received. 

11 There's no corroborative evidence such as data base index, 

12 printouts which she alludes to in her declaration, but 

13 there's actually no hard copies of that filed as evidence, 

14 and the history of this case has already proven that the 

15 mere absence in a database or file does not preclude a 

16 document from existing within this agency. 

17 It's taken me over two and a half years in 

18 this case alone to recover responsive records which 

19 Ms. Johnson had repeatedly said she could not locate, some 

20 of which were right under her nose during multiple 

21 searches for documents. 

22 The next issue is the fact that the County has 

23 presented no evidence proving that this May 22nd letter 

24 was not received or logged in the agency's mail system or 

25 mail room or misplaced or misfiled. 

MOTION FOR SUMMARY JUDGMENT 13 



1 an appeal. The only benefit it does by doing that is it 

2 shoehorns that holding in Greenlaw which is actually 

3 factually different. 

4 One final thing I'd like to add, Your Honor, 

5 is Greenlaw, I don't believe is controlling on this issue, 

6 and if we actually turn to the case that the County 

7 primarily relies upon, Barts vs. Department of 

8 Corrections. In Barts, Division II cited directly to its 

9 previous holding in Johnson vs. Department of Corrections, 

10 164 Wn.App. 769. In that case Division II held that if 

11 the actions were governed by even a two year deadline to 

12 file suit, the period did not begin to run until that 

13 requestor received a response from the agency on its 

14 follow-up request stating that there were no other 

15 documents responsive. Therefore, because I received no 

16 response to the May 22nd follow-up, a one year statutory 

17 clock was not yet running. 

18 Finally, I do admit that while this May 22nd 

19 document was not included in either my initial complaint 

20 or amended complaint, based upon the current law at the 

21 time, I did not identify a need to do so, because I was 

22 not arguing a five-day response violation, which is the 

23 only additional element that me adding that to the 

24 complaint would have offered. Under the law at the time 

25 when I filed it, the Division I case of Tobin vs. Warden 

MOTION FOR SUMMARY JUDGMENT 18 



1 had said that the one-year time clock did not start. And 

2 that has since been ruled differently upon by the ruling 

3 in Barts from Division II. 

4 But, in any event, because trial was not set 

5 for 15 more months away, I don't believe that the County 

6 would be prejudiced if I need to move to amend the 

7 complaint to add this document in as an element now. The 

8 element of the complaint was not necessary at the time I 

9 filed it, because the law did not add anything else to the 

10 complaint by me, including that in there. 

11 So in conclusion, I ask that the Court deny 

12 summary judgment, because the evidence that the County's 

13 filed is insufficient to prove it did not receive the May 

14 22nd follow-up request, and further, their evidence does 

15 not disprove that the evidence showing it was mailed on 

16 May 25th, and was not returned by the post office. So due 

17 to this genuine issue of material fact and the inherent 

18 credibility issues derived therefore, I ask this case be 

19 sent to trial. 

20 THE COURT: Thank you, Mr. Kozol. 

21 MR. ELDRED: Your Honor, I think there is a 

22 question of fact about whether the letter was sent and 

23 received. The issue is not that. The issue is, is 

24 this -- was this pled in the complaint? Is this a part of 

25 the lawsuit? And under Greenlaw, does the case survive in 

MOTION FOR SUMMARY JUDGMENT 19 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR the County OF PIERCE 

) 
STEVEN P. KOZOL, ) 

) 
Plaintiff, ) Superior Court 

) No. 12-2-06850-5 
vs. ) 

) Court of Appeals 
KING COUNTY, ) No. 45542-1-II 

) 
Defendant. ) 

REPORTER'S CERTIFICATE 

STATE OF WASHINGTON 
ss 

COUNTY OF PIERCE 

17 I, Sheri Schelbert, Official Court Reporter in the 
State of Washington, County of Pierce, do hereby certify 

18 that the forgoing transcript is a full , true, and accurate 
transcript of the proceedings and testimony taken in the 

19 matter of the above-entitled cause. 

20 

21 

22 

23 

24 

25 

Dated this 7th day of January, 2014. 

Sheri Schelbert, CCR, RPR, CRR 
Official Court Reporter 

REPORTER'S CERTIFICATE 22 
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Honorable Stephanie A. Arend 
Noted: Friday, September 6, 2013 

at 9:00 am 
With Oral Argument 

IN THE SUPERIOR COURT OF WASHINGTON 

IN AND FOR PIERCE COUNTY 

STEVEN P. KOZOL, 

Plaintiff, 

v. 

KING COUNTY, 

Defendant. 

No. 12-2-06850-5 

DECLARATION OF 

ISABELLE M. SANABRIA 

I, ISABELLE M. SANABRIA, make the following declaration: 

1 • I am over the age of 1 8, am of sound mind, am competent to 

testify to the matters declared herein, and am not a party to t..his action. 

2. I am the mother of Steven P. Kozol. I am 79 years old. I have 

Top Secret security clearance from working on high-level U.S. Military 

19 projects wnile e.rnployed at the Boeing Compa.1y. I have been t..l-J.oroughly 

20 

21 

22 

23 

24 

25 

26 

vetted and background checked by the U.S. Department of Defense and the 

F.B.I. I have never· been arrested or charged with a crime. 

3. My son, Steven Kozol, has asked me for the past thirteen years 

to maintain duplicate copies of his various legal files as pertaining to 

both his appeals of his criminal conviction and to his civil litigation. 

I thus have tens of boxes retained at my residence for Eteven. 

DECLARATION OF ISABELLE M. SANABRIA - 1 
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Steven P. Kozol, TJ:J:,# 974691 
191 Constantine Way, Unit H6-A86 
Arerdeen, WA 9854) Ph: ( :36:)) 537-1a:D 
www.FreeSteveKozol.com 
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4. Due to reoccurring and sporadic problems with the prison refusing 

to make certain legal copies for Steven or refusing to mail certain ite~ 

of his in the manner Steven addresses them, I have often received letters 

that Steven wished sent to another party, such as investigators, 

the wedia, and State and local government agencies. This includes mailing 

public records requests. 

5. On May 25, 2011 , I received an envelope sent from Steven Kozol 

which contained several letters that he wanted me to photocopy, mail the 

originals as addressed, and retain the copies in my files. 

6. On May 25, 2011, I made a photocopy of an original letter, 

dated May 22, 2011 , which was from Steven Kozol to Kristie Johnson, 

Public Records Officer, King County Prosecutor, 516 Third Ave., 

Room W400, Seattle, WA 98104. I retained the photocopy of this letter 

and mailed the original as addressed via First Class U.s. Mail, postage 

prepaid. Attached and incorporated as Exhibit 1 is a true and correct 

copy of the May 22, 2011 letter from Kozol to Johnson. 

7. On May 25, 2011, I mailed a letter to Steven Kozol to inform 

him that on t.l-)at same day I had mailed the letters and checks as he had 

requested. 

I swear under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct to the best of my 

knowledge. 

ISABELLE M.S~ABRIA, Declarant 

DECLARATION OF ISABELLE M. SANABRIA - 2 

Steven P. Kozol, TJX# 974691 
191 Constantine Way, Unit H6-A86 
A~rdeen, WA 98520 Ph:(36J)537-1Eill 
www .FreeSteveKozol. can 
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Steven Kozol 
DOC #974691 
Stafford Creek Corrections Center 
191 Constantine Way 
Aberdeen, W'A 98520 

.Hay 2 2 , 2 0 ; 1 

Kristie Johnson 
Public Records Officer 
King County Prosecutor 
516 Third Ave., Rm W400 
Seattle, WA 98104 

Re: State v. Kozol, No. 00-1-09050-SKNT 
Public Records Request 

Dear Ms. Johnson: 

7his is a follow-up to the last correspondence exchanged with 
your office. I a~ officially objecting to your agency's claims 
to have provided all responsive records to me, and I hereby 
protest your assertion. 

Please conduct a comprehensive search throughout your agency, 
and provide me with all responsive records. 

Thank you for your response within the terms and timeframes of 
the PRri. 

Sincerely, 

~?-~~ 
Steven Kozol 

c! file 


