FILED

MAY 0 2 2014
No. 31992-0-111 COUNT OF APPEALS

DIVISION I
STATE OF WASHINGTON
2 O ———

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

TJ LANDCO, LLC, a Washington Limited Liability Company
Plaintiff-Respondent

V.

HARLEY C. DOUGLASS, INC., a Washington Corporation
Defendant-Appellant

ON APPEAL FROM THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR SPOKANE COUNTY

The Honorable Maryann C. Moreno, Judge

APPELLANT’S OPENING BRIEF

Steven J Hassing, WSBA No. 6690
425 Calabria Court

Roseville, CA 95747
916-677-1776 Phone
916-677-1770 Fax
sjh@hassinglaw.com

Attorney for Harley C. Douglass, Inc., Appellant


mailto:sjh@hassinglaw.com

TABLE OF CONTENTS
Page
L INTRODUCTION .. ...oomrrirrrreerssnsssesssssrsssssssssensssses s sssesssssosssssssessone 1
II. ASSIGNMENTS OF ERROR & LEGALISSUES ..o 2
ASSIGNMENLS Of EFTOF .. ... cseeesesssssssssssssressssssassiasssasssssssssssnsesssnssans 2
Legal Issues Pertaining to The Assignments of Evror. ... 3
HIL. STATEMENT OF THE CASE. . ......orrenetrnnecsesssseseessssesssnesasrones 4
IV. SUMMARY OF ARGUMENT, ..ot cesesesssensneone 8
V.o ARGUMENT et ess st s sasesssnssas st sasnsen 10
REGARDING PREJUDGMENT INTEREST
LEGAL ISSUE NUMBER 1. e sesesnesecanensssnessens 10
Is conclusion number six, which states that Plaintiff
is entitled to prejudgment interest at 12 percent per
annum, supported by the findings?
LEGAL ISSUE NUMBER 2 | . .nisisccncenestesscnnaan 13
Is that part of finding 18 which states, "on or about
December 22, 2011" and which seems to imply a date
for termination of the parties' agreement that the interest
rate be zero, supported by substantial evidence?
LEGAL ISSUE NUMBER 3 | ...cccmimssnsssessssssssnssen 18

Do the findings support the award of $144,000 in
prejudgment interest on installments coming due prior
to December 22, 20117



LEGAL ISSUE NUMBER 4 20

------------------------------------------------------------------

When contracting parties agree in writing to interest at a
certain rate must they also specify an additional "default"
rate to avoid imputation of the statutory rate upon breach?

LEGAL ISSUE NUMBER S | ... 34

Was the Landco-Douglass contract sufficient to avoid
imputation of the legal rate of 12% ?

LEGAL ISSUE NUMBER G .........coonemmmrrmmssssneesses oo cess s 40

Where the parties to a written contract agree upon the
rate of interest does the trial court abuse its discretion if
it awards prejudgment interest at a different rate ?

REGARDING INTEREST ON THE JUDGMENT

LEGAL ISSUE NUMBER 7 41

------------------------------------------------------------------

Is conclusion number seven, which states that Plaintiff is
entitled to interest on the judgment at the rate of 12
percent, supported by the findings?

REGARDING ATTORNEYS FEES

LEGAL ISSUE NUMBER 8 || .....oooviiiineerstmresennensessssssnnnn 45

Does the court abuse its discretion when it awards
attorneys fees for work performed by unlicensed legal
interns without finding that they were qualified to perform
substantive legal work, that the work performed was

of a legal nature and was supervised by an attorney?

DOUGLASS SEEKS ATTORNEYS FEES ON APPEAL

RAP 18.1 48

VI CONCLUSION s csssssses st cssssessseseesesssssssssmsssssarenes 49

i



APPENDIX
A. Exhibit P-1; Landco-Douglass Contract.
B. Exhibit P-19; Landco-Douglass Contract Modification.
C. Findings of Fact and Conclusions of Law.
D. RCW 19.52.010.
E. Douglass' Objections to Findings and Conclusions.

F. Douglass' Objections to Findings and Conclusions and Proposed
Alternatives.

G-1. Explanation of Substitute House Bill 882.

G-2. Session Laws, 1893, Fixing the legal rate of interest.

G-3. Session Laws, 1895, Establishing the legal rate of interest.
G-4. March 18, 1981 Bill Report.

(G-5. Synopsis as passed legislation; HB 136.

G-6. RCW 19.52.010; 1983 version.

H. RCW 4.56.110

il



TABLE OF AUTHORITIES

Absher Construction Company v. Kent School District

79 Wn.App. 841, 917 P.2d 1086 (1995)

Armstrong v. Taco Time International, Inc.,
30 Wn.App. 538, 635P.2d 1114 (1981)

Chan v. Smider,
31 Wn.App. 730, 644 P.2d 727 (1982)

Chuong Van Pham v. City of Seattle,
159 Wn.2d 527, 151 P.3d 976 (2007)

Dep't of Ecology v. Campbell & Gwinn, LLC,
146 Wn.2d 1, 43 P.3d 4 (2002)

Endicott v. Icicle Seafoods, Inc.,
167 Wn.2d 873, 224 P.3d 761 (2010)

Hegwine v. Longview Fibre Co., Inc.,
132 Wn.App. 546, 132 P.3d 789 (2006)

Hidalgo v. Barker,
176 Wn.App. 527, 309 P.3d 687 (2013)

Hillv. Cox,
110 Wn.App. 394, 41 P.3d 495 (2002)

In re Estates of Wahl,
99 Wn.2d 828, 664 P.2d 1250 (1983)

In re Marriage of Littlefield,
133 Wn.2d 39, 940 P.2d 1362 (1997)

In re Snyder,
85 Wn.2d 182, 532 P.2d 278 (1975)

Jackson v. Fenix Underground, Inc.,
142 Wn.App. 141, 173 P.3d 977 (2007)

iv

Page(s)

21,40

10, 4]



Kelly v. Aetna Casualty & Surety Co.,

100 Wn.2d 401,670 P.2d 267 (1983) . 35
Korst v.McMahon,

136 Wn.App. 202, 148 P.3d 1081 (2006) . . .~~~ 14,19
Mahler v. Szucs,

135 Wn.2d 398,957 P.2d 632 (1998) 47
McDowell v. The Austin Company,

39 Wn.App. 443,693 P.2d 744 (1985) 27,28
Mehlenbacher v. DeMont,

103 Wn.App. 240, 11 P.3d 871 (2000) . 31-34
Noble v. Safe Harbor Family Pres. Trust,

167 Wn.2d 11,216 P.3d 1007 (2009) . 40
Okeson v. City of Seattle,

150 Wn.2d 540, 78 P.3d 1279 (2003) . e 21
Palmer v. Laberee,

23 Wn. 400, 63 P.2d 216 (1000 30, 31
Peoples National Bank of Washington v. National Bank of Commerce of Seattle,

69 Wn.2d 682, 420 P.2d 208 (10606) 31,32
Premera v. Kreidler,

133 Wn.App. 23, 131 P.3d 930 (2006) . 13,19
Schrom v. Board for Volunteer Fire Fighiers,

153 Wn.2d 19, 100 P.3d 814, (2004) 26,27
State v. Jacobs,

154 Wn.2d 596, 115 P.3d 281 (2005) 22
State v. Keller,

143 Wn.2d 267, 19 P.3d 1030 (20001) e 13
State v. Neher,

112 Wn2d 347, 771 P.2d 330 (1989 e 23



State of Washington v. Trask,

98 Wn.App.690,990P.2d 976 (2000) 29
State v. Westling,

145 Wn.2d 607,40 P3d 669(2002) 22
Stender v. Twin City Foods, Inc.

82 Wn.2d 250, 510 P.2d 22 (1973) 35
Sunnyside Viley Irr. Dist. V. Dickie,

149 Wn.2d 873, 73 P.3d 369 (2003) 14,19
Wash. State Physicians Ins. Exch. & Ass'n v. Fisons Corp.,

122 Wn.2d 299, 858 P.2d 1054 (1993) 40
Western Telepage v. City of Tacoma,

140 Wn.2d 599, 998 P.2d 884 (2000) 22
Wright v. Dave Johnson Insurance Inc.,

167 Wn.App. 758, 275 P.3d 339 (2012) . 26,27
Yeats v. Estate of Yeats, 90 Wn.2d 201, 580 P.2d 617, (1978) . . .~ 34

WASHINGTON STATUTES

ROW 456,100 (1) e 8, 11,41-44,49
RCW 4.56.110(4) .. e 42
ROW A B 330 (L e 49
RCW 1952010(]) ________________________________________________________________________________________ 83 9) 11320321923325'29
ROW 10, 52 020 e 42

RA P Y8 () 48

R L8 T D) e e 48

vi



I. INTRODUCTION

Real estate developers are known for their negotiating skill and deal
making ability. When strapped for cash or to keep good deals alive, they
strike bargains they might not otherwise consider. After accepting
performance by the other party, one is not usually allowed to simply
disregard the agreement made in time of need. But, that is what happened
in this case.

Here, both parties are seasoned developers, experienced in crafting
arrangements beneficial to their own interests. Respondent, TJ Landco,
LLC, being "stretched to the limit", negotiated away the right to receive
interest in exchange for much needed cash. However, when litigation
ensued Landco reneged on its agreement and asked the court to ignore its
early receipt of $314,558 in consideration for reducing the rate of interest
{0 zero.

Having bargained away its right to interest, Landco asked the court
to "penalize" Appellant, Harley C. Douglass, Inc., by assessing 12 percent
interest. Ignoring the contract and the two statutes which control interest
awards, the trial court awarded Landco prejudgment interest totaling
$289,705 and 12 percent interest on the judgment which will add another
$224,588 by the end of this year. This appeal requires resolution of one

overriding issue of first impression.



2.

When contracting parties agree in writing to a specified rate of
interest must they also agree on an additional default rate to
avoid imputation of the 12% statutory rate in the event of
breach?

II. ASSIGNMENTS OF ERROR & LEGAL ISSUES

Assignments of Error

The trial court erred when it included the words, "on or abour
December 22, 2011" in finding of fact number 18.

The trial court erred in refusing Douglass' proposed alternative
finding 18 which would have eliminated, "on or about December 22,
2011".

The trial court erred when it awarded $144,000 in prejudgment
interest on installments due December 22, 2008, 2009 and 2010.

The trial court erred by stating, in conclusion six, that prejudgment
interest be calculated at 12 percent per annum.

The trial court erred in refusing Douglass' proposed conclusion that
prejudgment interest be calculated at zero percent.

The trial court erred in awarding $289,709.60 in prejudgment
interest at 12 percent instead of awarding nothing based upon the
agreed upon rate of zero percent.

The trial court erred in stating, in conclusion seven, that interest on
the judgment should accrue at 12 percent per annum.

The trial court erred in overruling Douglass' objection to conclusion
seven which stated that interest accrue on the judgment at 12
percent.

The trial court erred in failing to accept Douglass' proposed
alternative conclusion seven stating that the judgment should
contain language providing that it accrue interest at zero percent.

10. The trial court erred in failing to include language in the judgment

providing that interest was to accrue at zero percent.
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11. The trial court erred in awarding Landco attorney's fees for services
performed by legal interns absent findings that they were qualified,
that the work performed was of a legal nature and that the work
was supervised by an attorney.

Legal Issues Pertaining to The Assignments of Error

1. Is conclusion number six which states that Plaintiff is entitled to
prejudgment interest at 12 percent per annum supported by the
findings? (Errors 3, 4, 5 & 6).

2. Isthat part of finding 18 which states, "on or about December 22,
2011" and which seems to imply a date for termination of the parties'
agreement that the interest rate be zero, supported by substantial
evidence? (Errors1,2,4,5 & 6).

3. Do the findings support the award of $144,000 in prejudgment
interest on installments coming due prior to December 22, 20117
(Error 3).

4.  When contracting parties agree in writing that a deferred balance
shall accrue interest at a certain rate must they also specify an
additional "default” rate in order to avoid imputation of the 12
percent statutory rate upon breach ? (Errors 2, 4, 5 & 6).

5. Was the Landco-Douglass contract sufficient to avoid imputation
of the legal rate of 12% ? (Errors 2,4, 5 & 6).

6. Where the parties to a written contract agree upon the rate of interest
does the trial court abuse its discretion if it awards prejudgment
interest at a different rate ? (Errors 2, 4, 5 & 6).

7. Is conclusion number seven which states that Plaintiff is entitled to
interest on the judgment at the rate of 12 percent supported by the
findings? (Errors 1,2, 7, 8,9 & 10).

8. Does the court abuse its discretion when it awards attorney fees for
work performed by unlicensed legal interns without finding that
they are qualified to perform substantive legal work, that the work
performed was of a legal nature and that the work was supervised
by an attorney? (Error #11).



1. STATEMENT OF THE CASE

Appellant is Harley C. Douglass, Inc., a Washington corporation.
Douglass, the defendant below, is an experienced residential land
developer and home builder. (RT 560; 6- 23).

Respondent is TJ Landco, LLC, a Washington limited liability
company. Landco, the plaintiff below, is owned and operated by Tod
Lasley, himself a seasoned residential real estate developer. Lasley
obtained his real estate license in 1985 and not long after, formed his own
development company. By 1993 Lasley had developed various projects,
including a 350 acre 18 hold golf course community in Deer Park. (RT
101; 19- 106; 9).

In late 2002 or early 2003 Landco began assembling 94 acres of
land in Spokane for residential development. (RT 66;17 & 118-22- 120;
6). In February of 2004 Landco and Douglass entered into a written
contract with Douglass agreeing to buy the land once Landco obtained an
acceptable preliminary plat. The purchase price was $3.6 million and
required a $2 million down payment. The remaining $1.6 million was to
be paid in annual installments beginning two years following closing. (Ex
P-1) ' (CP 49).

Prior to plat approval and before Douglass was obligated to pay any

' Ex P-1is attached as Appendix A



money, Landco encountered financial difficulty and needed nearly $1.5
million in advances to enable it to honor contract obligations on its own
purchase of the 94 acres. In exchange for Douglass' financial backing,
Landco reduced the price to $3.1 million. (RT 148; 22; 155- 4).

Interest during the first two years following close of escrow was to
equal the minimum federal rate. Since no interest was awarded for the
first two years following the December 22, 2006 close of escrow, the
federal rate 1s not at issue. After the first two years, interest was to accrue
at six percent until the balance was paid in full. (Ex P-1) (CP 49).

In June of 2004, Landco unsuccessfully attempted to amend the
contract to require Douglass to pay 12 percent "default” interest on late
payments. (RT 150-9;151;16)°.

Landco obtained final preliminary plat approval on October 9, 2006.
(Ex P-3) (CP 51- 53). By that time, Douglass had advanced cash or credit
of around $2,485,442 of the $3.6 million original price. (Ex P-19) 3 On
December 22, 2006 the parties met and agreed that there remained owing

a total of $1,114,558.19. (RT 572; 17- 19) *

2 Ex D-101 at page 2, (iii) & Ex D-102 at page 2, (iii)

* Ex P-19 is the parties’ December 22, 2006 contract modification, attached as
Appendix B

4 also see CP 68 & 583 and Ex P-19
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Under the original agreement Landco was not entitled to another
payment for two years. (Ex P-1). But when the parties met in December
of 2006 Landco was again in need of cash. In fact, just three months
earlier, Landco, being "stretched to the limit", borrowed $31,000 from
Douglass. (RT 155; 10- 156; 4)5 . At the December meeting, Landco
promised to reduce the interest rate from six percent to zero if Douglass
would make an immediate payment of $114,558 and advance the due date
on the initial instaliment a full year. (RT 331; 21- 332; 5). Douglass
agreed, the parties executed a one page modification® and Douglass
advanced Landco another $114,558. (RT 574; 3-5). The initial $200,000
installment was paid on March 4, 2008. (CP 583) !

By the time the December 22, 2008 installment came due Douglass
had discovered what he considered to be significant problems with the plat
which he believed would only allow for 304 of the 371 lots. (RT 851; 2-4)
(578; 17- 579; 3). Believing entitiement to an offset exceeding the
remaining $800,000 balance, Douglass made no further payments. (CP
588, 589; findings 20- 24). Douglass then sold the land without

developing it. (RT 864;10- 14).

% Ex P-19 shows that this $31,000 loan was made to Landco on September 6,
2006

® Contract modification in evidence as Ex P-19; see Appendix B

7 Also see Issues Not Disputed 6 & 7



Landco filed suit on February 9, 2010. After a five day bench trial
before the Honorable Maryann C. Moreno, it was determined that Landco
was obligated to provide Douglass with credits if less than 371 lots could
be achieved. However, Douglass's sale of the property prior to developing
it precluded any setoff. The court explained;

Mr. Douglass claimed damages for an offset that he believed

was owed. But 1 would have to speculate as to that, and |

don't have any facts to even speculate with. It's impossible to

assess what kind of damages, if any, he would incur. Whenever

a court is determining damages, it has to be done with

reasonable certainty. And that's impossible to do in this case.
(RT 865; 4-10).

With no offset, Douglass was found to be in breach of contract and
Landco was awarded the $800,000 as damages. (RT 865; 13).

A hearing on findings and conclusions was held on June 28, 2013.
At issue is finding 18 and conclusions six and seven. Finding 18 included
language which seemingly indicated that the zero interest provision
extended only until December 22, 20118 (CP 588). Conclusion six set
prejudgment interest at 12 percent and conclusion seven stated that the
judgment itself bear interest at 12 percent. (CP 591).

Judgment was entered on June 28, 2013. (CP 592, 593). Landco was
awarded $800,000 for breach of contract plus $289,705 in prejudgment

interest,

* Findings and Conclusions are attached as Appendix C



On July 8, 2013, Douglass filed a motion for reconsideration asking
the court to correct the prejudgment interest rate to zero percent and to
reduce to zero the amount of interest that was to accrue on the judgment.
(CP 603). Douglass' motion was denied on September 16. (CP 626).
Twenty-four days later, Douglass filed its Notice of Appeal. (CP 627).

On post-trial motion, Landco requested $417,858.00 in attorney's
fees. (CP 651, 660) On January 9, 2014 the trial court entered a separate
judgment awarding Landco fees of $237,007.47. (CP 1061). On January
17, 2014, Douglass separately appealed that judgment as case number
322084. (CP 1063). On February 5, 2014 appeal 322084 was consolidated
with 319920.

IV. SUMMARY OF ARGUMENT

Washington law recognizes that parties may agree by contract to an
interest rate different from that provided for by statute. (RCW 19.52,010
(1) and RCW 4.56.110 (1)). That is exactly what the parties did in this
case. However, their contract was disregarded and the statutes authorizing
prejudgment interest and interest on judgments were ignored. Without
any finding to support the court's conclusions on interest Landco was
awarded prejudgment interest at 12 percent as well as 12 percent interest

on the judgment.
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During trial Landco admitted that it had agreed to reduce interest
from six percent to zero in consideration for Douglass’ early payment of
$314,558. (RT 328; 6- 16) & (RT 331; 21- 332; 5). That did not prevent
Landco from urging the court to award 12 percent interest as a penalty for
Douglass' breach. (RT 889; 24- 890; 14). The statute authorizing
prejudgment interest at the statutory rate conditions 12 percent on failure
of the parties to otherwise agree upon a rate. (RCW 19.52.010 (1)).
Interest on a judgment at 12 percent is likewise conditioned on a failure of
the parties to have agreed upon a contract interest rate. (RCW 4.56.110
(1)).

Landco mistakenly contends that despite the clear language
employed by the legislature, the court must award prejudgment interest at
12 percent if the parties have not contracted for a "default” rate in addition
to the rate which will be applied to timely made payments. (CP 609 at 28-
30) (CP 612 at 4- 6). That is not the law and there is not one case that so
holds.

While admitting that it clearly understood that the parties agreement
on zero interest was not conditioned upon timely payments the trial court
disregarded Douglass' adamant objections to improper findings and
conclusions as well as proposals for altemmatives. Conclusions six and

seven are unsupported by findings or legal reasoning.



V. ARGUMENT

REGARDING PREJUDGMENT INTEREST

LEGAL ISSUE NUMBER 1

Is conclusion number six, which states that Plaintiff is entitled to
prejudgment interest at 12 percent per annum, supported by the
findings?

The statute which authorizes prejudgment interest at 12 percent
requires a failure by the parties to agree upon any interest rate. Before the
court can conclude that interest is to be calculated at 12 percent it must
first find that there was no other agreement on interest. Since the trial
court failed to so find, conclusion six is unsupported.

1. Standard of Review

Conclusions of law are reviewed de novo. Hegwine v. Longview
Fibre Co., Inc., 132 Wn.App. 546, 555, 132 P.3d 789 (Div 2, 2006). They
are reviewed to determine whether the trial court's findings are supported
by substantial evidence, and if so, whether those findings support the
conclusions of law. Substantial evidence is evidence of sufficient quantity
to persuade a fair-minded, rational person of the truth of the declared
premise. In re Snyder, 85 Wash.2d 182, 185-86, 532 P.2d 278 (1975).

2. The court concluded that Landco was entitled to prejudgment

interest at the rate of 12 percent without a finding that the
parties had not agreed in writing to a different rate.

10



Conclusion Number 6 Provides:

TJ Landco is entitled to judgment in the full amount of
$800,000 plus prejudgment interest at the rate of 12 percent
per annum from the due dates reflected above on each
successive installment to and until the date judgment is
entered.

(CP 591)
Finding 18, the only finding to address interest, provides:
The accounting acknowledged that Defendant owed Plaintiff
$1,114,558.19 as of December 22, 2006 and that payment was to
be made that day in the amount of $114,558.19 with the
remaining $1,000,000.00 balance to be paid off in 5 equal,
annual installments each year thereafter without interest until
paid in full on or about December 22, 2011, See Exhibit P-19.
(CP 588). Finding 18 does not support prejudgment interest of 12
percent.
The trial court's authority to calculate prejudgment interest at 12%
is derived from RCW § 19.52.010 (1) which provides in pertinent part;
Every loan or forbearance of money, goods, or thing in action
shall bear interest at the rate of twelve percent per annum
where no different rate is agreed to in writing between the
parties... ’
Since the statute only authorizes the court to impose 12 percent
"where no different rate is agreed to" the court committed error by

concluding that Landco was entitled to prejudgment interest at 12 percent

without first finding that no different rate had been agreed to. Conclusion

Y RCW 19.52.010 is set forth verbatim as Appendix D

11
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six is contradicted by all of the evidence pertaining to interest.

3. Douglass' timely objection to conclusion six was overruled and
its proposed alternative was denied.

Douglass' objection to conclusion number six proposed that the
court use the actual contract language, "six percent until paid in full" and
language from the modification reducing six percent to "zero interest".
(CP 547 at [1]; 580 at [1])'. In contrast, Landco's attorney urged the
court to disregard the parties agreement and instead penalize Douglass
stating;

Prejudgment interest is favored as a "penalty' when someone

wrongfully withholds payments that are due. And it's not---

It is not a contract agreement, because the contract has been

breached.

(RT 889; 24- 890; 14).

The court cited no legal authority authorizing 12 percent
prejudgment interest on the facts in evidence. The court actually swept
aside the parties' negotiated bargain on zero interest.

So the zero percent interest and the 6 percent interest are

based upon a contract. And the contract called for certain

payments to be made within a year's time. And the parties

agreed first that it would be 6 percent. Then they changed

it up a bit in the accounting, for whatever reason'' there
was an agreement that there would be no interest paid.

" Douglass' objections to findings and conclusions and its proposed additional findings are
attached as Appendix E

""" The court unfairly minimized the fact that Douglass paid $314,558 sooner than it would

otherwise have been due as valuable consideration for Landco's promise to drop the
interest rate to zero

12



But basically all bets are off: If you're not going to abide

by the contract and the Court finds breach of contract and

I order the prejudgment interest, the interest starts to accrue
from the date the payment should have been made 1 think

it is appropriate to set it at 12 percent.

(RT 891; 1- 11).
If breach, rather than the parties' agreement were test, the legislature

would have found no need to include the specific language;

"where no different rate is agreed to in writing between the parties "

Were that the case, the legislature would have simply stated that in

contract cases prejudgment interest of 12 percent shall be awarded to the
non-breaching party. A statutory interpretation should not be adopted that
renders any portion of the statute meaningless. State v. Keller, 143 Wn.2d
267,277, 19 P.3d 1030 (2001). By awarding 12 percent without finding
that the parties did not agree to a different rate the trial court rendered
meaningless that material part of the statute.
LEGAL ISSUE NUMBER 2
Is that part of finding 18 which states, "on or about December 22,
2011" and which seems to imply a date for termination of the parties'
agreement that the interest rate be zero, supported by substantial
evidence?
1. Standard of Review
Findings of fact are reviewed to determine whether they are

supported by substantial evidence. Premera v. Kreidler, 133 Wn.App. 23,

31, 131 P.3d 930 (Div 2, 2006). Substantial evidence is a quantum of

13



evidence sufficient to persuade a rational fair-minded person the premise
is true. Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 879,
73 P.3d 369 (2003). The review is deferential; the evidence and all
reasonable inferences are reviewed in the light most favorable to the
prevailing party. Korst v. McMahon, 136 Wn.App. 202, 206, 148 P.3d
1081 (Div 2, 20006).

2. There was no evidence that Landco's promise to charge zero
interest terminated on December 22, 2011.

Finding 18 is central to Douglass' appeal since all but one of the
assigned errors relate to interest and there isn't any other finding which
even mentions interest. The finding seems to indicate---wrongly---that the
agreement on zero interest is to terminate in December of 2011.

As already noted, finding 18 provides;

The accounting acknowledged that Defendant owed Plaintiff
$1,114,558.19 as of December 22, 2006 and that payment was to
be made that day in the amount of $114,558.19 with the
remaining $1,000,000.00 balance to be paid off in 5 equal, annual
installments each year thereafter without interest until paid in full
on or about December 22, 2011, See Exhibit P-19,

(CP 588). (Appendix C)

The words "on or about December 22, 2011" are not supported by

the evidence. They appear in the record for the first time in Landco's
submittal of proposed findings and conclusions. (CP 536; 12). Moreover,

the words render the otherwise accurate finding unclear. To conform to

14
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the evidence the court should have stopped with the words "until paid in
full" because the original contract provided for interest at six percent until
paid in full and the modification replaced six percent with zero. (Ex P-1;
Ex P-19).

There was no testimony from which even an inference could be
drawn that zero interest was conditional. To the contrary, Lasley himself
testified that the six percent was reduced to zero as a tradeoff for Douglass
paying $114,000 on December 22, 2006 and agreeing to pay the initial
$200,000 installment sooner than previously agreed. (RT 328; 6- 16) &
(RT 331; 21- 332; 5). Telling is that even under questioning by his own
attorney, Lasley said nothing about an expectation of receiving interest
upon default.

Counsel;

The unpaid balance will carry --- 1 suppose that should be "an
interest rate of 6 percent per annum." Did that happen?

Lasley;

Well, 1 think that might have been part of the - - since the payment
was being made, I think that was part of the - - the tradeoff with the
interest, if I'm not mistaken. 1 could be mistaken, butl - -1 don't
think so. So..." (RT 328; 6-16)

Counsel;

Now, did TJL and Harley C. Douglass, Inc. agree that no
interest would be charged on the balance that remained owing
on the original purchase price? In other words, the bottom line
figure on this document?

15



Lasley;
The bottom line figure, yes, that's correct.
Counsel;

And did you receive a payment at the time the accounting was
performed?

Lasley;

For - - 1 did, for $114,000 and change.

Counsel;

And was one $200,000 installment payment also made?

Lasley;

Yes. (RT 331;21-332;5).

Months after the original contract was executed, Landco attempted
to amend to insert a separate default rate of 12 percent.'” During
testimony about that attempt not one word was spoken about the contract
rate of six percent being conditional. Which begs a question Landco may
want to address in its brief, Why would Landco need the addendum if the
law automatically provided for 12 percent in the event of breach?

3. Douglass filed a formal objection to finding 18 and
proposed an alternative and two additional findings.

Douglass' objection to the finding 18 is found at CP 546; 23- 25.

Douglass also proposed an alternative to finding 18 which eliminated the

2 see RT 150:9-151: 16
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words, "on or about December 22, 2011". (CP 579; 14- 17). Douglass
went so far as to propose two additional findings, the first to include the
original contract language calling for six percent interest "until the balance
is paid in full", and the second to include the actual "zero interest”
provision of the 2006 modification. (CP 552 at [13] & [14]). "3
Landco opposed Douglass' proposals arguing;
I think we've stated it accurately as proposed. 1 think this is a
mere confusion. We've indicated the evidence relied upon
includes those admitted exhibits, which would include this
language. 1 don't think there's any need to confuse the issue.
(RT 880; 24- 881; 3)

Mr. Jolley countered;

1 don't see how using natural (actual ?) language confuses the
issue, your Honor. I think it clarifies it. B

(RT 881; 4-7)

The court adopted Landco's proposed finding, adding one
meaningless concession, the words "See Exhibit P-19". The addition only
created confusion since that exhibit, the December 22, 2006 modification,
says nothing about interest other than it is to be at the rate of zero. (Ex P-
19).

A court's decision is manifestly unreasonable if the factual findings

are unsupported by the record. In re Marriage of Littlefield. 133 Wn.2d

'* Appendix F
" Here, Douglass wonders if the court reporter misheard "natural” instead of "actual”

17



39, 46-47, 940 P.2d 1362 (1997). That portion of finding 18 complained
of finds no support in the record. This Court is asked to remand with
mnstruction to remove from it the words, "on or about December 22, 2011-
See P-19".
4. Finding 18 is all the more perplexing given the trial court's

full understanding that Landco had not conditioned zero

interest on timely payments.

During argument over the findings and conclusions the trial court
admitted understanding that zero interest was not limited to timely
payment.

Q. The trial court; ...what did the contract said about
interest?

A. Mr. Jolley: It said zero interest.

Q. The court; Zero interest. Assuming all the payments
are made timely.

A. Mr. Jolley; It doesn't say ---

Q. The Court; It doesn't say that, I know.

A. Mr. Jolley; It doesn't say that. It just says zero interest.
(RT 882; 15- 883; 2) (CP 546, 23-26).
LEGAL ISSUE NUMBER 3

Do the findings support the award of $144,000 in prejudgment
interest on installments coming due prior to December 22, 2011?
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In this appeal Douglass shows why no prejudgment interest should
have been awarded. This section shows why, at the least, it must be
reduced by $144,000.

1. Standard of Review

Findings of fact are reviewed to determine whether they are
supported by substantial evidence. Premera v. Kreidler, 133 Wn.App. 23,
31, 131 P.3d 930 (Div 2, 2006). Substantial evidence is a quantum of
evidence sufficient to persuade a rational fair-minded person the premise
is true. Sunnyside Valley Irrigation Dist. v. Dickie, 149 Wn.2d 873, 879,
73 P.3d 369 (2003). The review is deferential; the evidence and all
reasonable inferences are reviewed in the light most favorable to the
prevailing party. Korst v. McMahon, 136 Wn.App. 202, 206, 148 P.3d
1081 (Div 2, 2006).

2. Of the $289,705 in prejudgment interest, the award of

$144,000 is in direct conflict with finding 18 which indicates

that there is to be no interest on installments due prior

to December 22, 2011.

If, for the sake of argument, that portion of finding 18 had been
supported by evidence, the finding would still not warrant the $144,000 of
prejudgment interest which was awarded on installments which came due
on December 22, 2008, 2009 and 2010.

In concluding that Douglass was to pay 12 percent interest from the

due date of each installment the court went outside of finding 18 which
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provided that there was to be no interest until "paid in full", (which has not
yet happened), or "December 22, 2011". In awarding interest on the three
unpaid installments that came prior to 2011 the court exceeded the scope
authorized by the finding. "

If, on remand, this Court does not instruct that the entire
prejudgment interest award be reduced to zero, Douglass asks that it at
least be reduced by $144,000.

The next three sections show that calculation of prejudgment
interest at 12 percent also violates the statute which authorizes the court to
impose that rate.

LEGAL ISSUE NUMBER 4
When contracting parties agree in writing to interest at a certain rate

must they also specify an__additional '"default' rate to avoid
imputation of the statutory rate upon breach?

RCW 19.52.010 (1) is clear on its face. The legislative history
clearly supports Douglass' position over Landco's. It indicates that the

statutory rate should apply only to debts "where the parties have not

15

considered an interest rate”. '~ Moreover, there is not one reported case

“ Interest on the December 22, 2008 installment; $72,600
Interest on the December 22, 2009 installment; $48,000
Interest on the December 22, 2010 installment; $24,000

Total interest; $144,000

3 Explanation of Substitute House Bill 822, April 7, 1983 attached as Appendix G-1.
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which holds that an additional default rate need be mentioned in a contract
to avoid imputation of the statutory rate of 12%.
1. Standard of Review
The meaning of a statute is a question of law that is reviewed de
novo. Okeson v. City of Seattle, 150 Wn.2d 540, 548-49m 78 P.3d 1278
(2003).

2. Prejudgment interest on breach of contract is authorized by
RCW §19.52.010 (1).

The trial court has no statutory authority to assess prejudgment at
12 percent if another rate has been agreed upon by the parties. In awarding
12 percent the trial court erroneously interpreted the statute. A ruling
based on an erroneous legal interpretation is an abuse of discretion.
Endicont v. Icicle Seafoods, Inc., 167 Wn.2d 873, 886, 224 P.3d 761, cert.
denied, 130 S. Ct. 3482 (2010). Since calculation of interest at 12 percent
was in excess of this court's authority it is a per se abuse of discretion,

RCW 19.52.010 (1) provides that the court may award "interest at

the rate of twelve percent per annum where no different rate is agreed to

in_writing between the parties". From previous briefing it is clear that

Landco contends that the words, "where no different rate is agreed to in
writing between the parties”, mean that the parties must have agreed upon
a "default rate” in addition to the normal contract rate to avoid imputation

of the statutory rate. (CP 609; 28- 30) (CP 612; 4- 6).

21



Douglass contends that the words mean what they say, i.e., where
the parties have agreed in writing to a particular rate of interest the court
has no authority to impose a different rate. Our Supreme Court instructs
that courts should assume the Legislature means exactly what it says.
Western Telepage v. City of Tacoma, 140 Wn.2d 599, 609, 998 P.2d 884
(2000). Construction of those words now falls to this Court.

3. To find within §19.52.010 a requirement that the parties agree
upon an additional "default"” rate requires one to read words
into the statute not included by the legislature which would
change its meaning.

A court's objective in construing a statute is to determine the intent
of the legislature. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281
(2005). A fundamental objective in construing the statute is to carry out
the legislature's intent. Dep't of Ecology v. Campbell & Gwinn, LLC, 146
Wn.2d 1, 9-10, 43 P.3d 4 (2002). To determine legislative intent, a court
examines the language used by the legislature in drafting the statute. State
v. Westling, 145 Wn.2d 607, 610, 40 P.3d 669 (2002). If a statute's
meaning is plain on its face, effect must be given to that plain meaning.
(Dep't of Ecology @ 9- 10).

The meaning of the words, "shall bear interest at the rate of twelve
percent per annum where no different rate is agreed to in writing between

the parties" seems obvious. By providing that 12 percent is to be imputed

only where "no different rate is agreed to in writing" it logically follows
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that the legislature intended that where a particular rate has been agreed to

in_writing the trial court has no authority to substitute 12 percent.
Nowhere in the statute did the legislature use the word "default". To adopt
the interpretation urged by Landco would require this Court to ignore the
legislature's intent as evidenced by its choice of words and by its omission
of the word "default".

Strained meanings and absurd results should be avoided. Srare v.
Neher, 112 Wn.2d 347, 351, 771 P.2d 330 (1989). Introducing the word
"default" into the statute would lead to absurd results because contracting
parties would then have to agree upon not one rate of interest, but two.

4. Legislative history has been provided as an aid to construction
should this Court determine that RCW 19.52.010 (1) is
susceptible to more than one interpretation.

RCW 19.52.010 is traced to 1854. Although it was amended in
1863, 1881, 1893, 1985, 1899, 1981, 1983, 1992 and 2011, the language at
issue has remained unchanged since 1895. A review of the complete
legislative history, including all bill reports, analysis, digests and synopsis,
reveals no mention of any requirement that parties agree upon a "default

rate” in addition to the contract rate to avoid imputation of the legal rate.

In fact, the term "default" is never mentioned.
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In 1893 the statute simply provided that the legal rate of interest
shall be eight per cent per annum. '® The 1895 amendment reduced the
rate to seven percent and added the words still used today, "where no
different rate agreed to in writing between the parties". '’ That language
has remained unchanged for the past 119 years.

The March 18, 1981 Bill Report explained the background of the

law,
When there is a loan of money but the parties have not agreed
to the interest rate, the law sets the interest rate at six percent.
This rate was adopted in 1895. 18
The formal Synopsis As Passed Legislation provided the following
summary;

The annual rate of interest on loans for which there is no

written agreement specifying a rate of interest is increased

from 6 to 12 percent. 1

The 1983 legislation simply added language, irrelevant to any issue
in this appeal, to cure confusion relating to "time-price differential”

agreements. That portion of Section 1 which stated, "Every loan or

forbearance of money, goods, or thing in action shall bear interest at the

'* Copy attached as Appendix G-2.
" Copy attached as Appendix G-3
' Copy attached as Appendix G-4

" Copy attached as G-5
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rate of twelve percent per annum where no different rate is agreed to in
writing between the parties" was again left untouched. 20
The following language is found in the Explanation of Substitute

House Bill 822;

RCW 19.52.010 and similar statutes in other states should

apply only to debts where the parties have not even considered

an interest rate. *'

The trial court was wrong to read a requirement into the statute not
intended by the legislature. As our Supreme Court noted in Dep't of
Ecology, "if a statute's meaning is plain on its face, effect must be given to
that plain meaning". (at 9-10).

5. There is not one reported decision interpreting § 19.52.010 (1)

as requiring a "default rate" in addition to an agreed upon

contract rate to avoid imputation of the statutory rate of 12

percent.

Most of the cases addressing prejudgment interest address liquidated
damages rather than the rate of interest. Very few decisions have touched
on the issue of rate of interest. In dicta, a few cases nibble at the edge of
the issue, but no court has determined that a specific default rate need be
agreed to in order to avoid imputation of the statutory rate. This comes as

no surprise since the statute does not require the parties to agree on more

than one rate of interest.

% Copy of 1983 statute attached as Appendix G-6

! Copy attached as G-1
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There are a number of decisions which provide clear examples of
when it is appropriate to impose the statutory rate because the parties had
not agreed upon any rate of interest.

Scrom v Board for Volunteer Fire Fighters

In Schrom v. Board for Volunteer Fire Fighters, 153 Wn.2d 19, 100
P.3d 814, (2004), the Washington State Supreme Court provided guidance
in interpreting what was meant by "no different rate having been agreed
upon". There, two volunteer fire fighters who had paid into a pension
fund were determined to be ineligible to receive pension benefits and it
was determined that their fees should be reimbursed with 12% interest.
Since at the time the payments were paid into the fund there was no reason
to believe that they would ever have to be returned, there was no
agreement on a rate of interest if those payments ever had to be returned.

The Court held that since there was no written provision for interest
the volunteers were entitled to 12% interest on their contributions and to
hold otherwise would "undercut RCW 19.52.010 which mandates 12
percent interest when no other rate was agreed upon..." (/d at 36).

Wright v. Dave Johnson Insurance Inc.

In April of 2012 Division 11 followed with a similar holding in
Wright v. Dave Johnson Insurance Inc., 167 Wn. App. 758, 275 P.3d 339,

(Div 2, 2012). There, Johnson, who was Wright's son-in-law, paid some
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of the premiums on Johnson's life insurance policy. As in Schrom, there
was no expectation by the parties that those premiums would have to be
repaid by Johnson so there was no agreement as to the rate of interest
which would accrue on the premiums. In ordering Wright to reimburse
Johnson the Court found;
There is no evidence of any agreed interest rate. Thus, under
Schrom, the correct prejudgment interest rate to be applied to
the reimbursement payments was 12% per annum under

RCW §19.52.010(1). (at 776, 777)

McDowell v. The Austin Company

In McDowell v. The Austin Company, 39 Wn.App. 443, 693 P.2d
744 (Div 1, 1985) the parties entered into a written agreement to resolve
litigation over an indemnity claim. It provided that with regard to an
eventual decision regarding ultimate responsibility, the prevailing party
would be entitled to interest "at the rate established by RCW § 19.52.010".
(at 446). Upon determination of final liability, the trial court awarded the
prevailing party prejudgment interest at the six percent rate applicable
under § 19.52.010 at the time the agreement was entered into. However,
the statutory rate had doubled between the time of the agreement and the
date of the calculation. (at 451).

On appeal the Reviewing Court determined that since the parties
had agreed that § 19.52.010 should control, prejudgment interest should

accrue at six percent from the time of the agreement until July 26, 1981,
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the date on which interest under the statute was changed from six percent
to 12 percent, and thereafter should be calculated at the higher rate,
holding;
If the parties had agreed to a prejudgment interest rate 6
percent, that rate would control here. However, instead of
setting a fixed rate, they elected in the Agreement to have the
amount prescribed by RCW 19.52.010 be controlling.
(at 452)

McDowell provides clear_authority in support of Douglass'

interpretation of the statute. In McDowell, the parties agreed upon a rate.
It just so happened that the rate they agreed upon was the rate provided by
the statute. However, as the court stated, had they agreed upon a different
rate, that is the rate that would be used to calculate prejudgment interest,
and the statutory increase of 6% to 12% between the date of the agreement
and the effective date on which the interest rate had to be determined
would have been ignored.

Chan v. Smider

A case not directly addressing the issue of whether the trial court
may substitute the legal rate for a contractual rate, yet still providing
guidance, is Chan v. Smider, 31 Wn.App. 730, 644 P.2d 727 (Div 1,
1982). Chan involved the sale of a Seattle apartment house via real estate
contract providing for 8.5% interest. When the seller refused to close

escrow Plaintiff sued. (at 732). The trial court determined that Plaintiff
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was entitled to all rent the seller had received between the date closing
should have occurred and the date of judgment. The court then awarded
Plaintiff 8.5% interest on the rent which the seller had collected and was
ordered to pay to Plaintiff. (at 733). The Seller appealed, claiming that
RCW 19.52.010 required interest to be calculated at the legal rate---then 6
percent. (at 736).

The Court used the 8.5% rate contained in the contract which was
higher than the legal rate. In candor, Douglass notes that Chan's value in
supporting Douglass' position is not as great as it otherwise could have
been due to the fact that this was a case in equity and indications were that
8.5% was selected by the trial court "in fairness" so that Chan would
receive the same rate as he had agreed to pay under the contract. Still,
Chan was a case where the Court adopted the contract rate over the legal
rate while no reported case can be found where the legal rate has ever been
selected over a plainly stated contract rate.

State v Trask

A party is entitled to prejudgment interest as provided by contract.
State of Washington v. Trask, 98 Wn.App. 690, 695, 990 P.2d 976 (Div.

2, 2000).
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Hidalgo v. Barker

In Hidalgo v. Barker, 176 Wn.App. 527, 309 P.3d 687, (Div 3,
2013), the parties entered into an agreement to resolve a malpractice suit.
The agreement provided for prejudgment interest but at an unspecified
rate. The trial court ultimately set the rate at 12 percent. The attorneys
appealed. This Division held, based upon Shrom, that under § 19.52.010
prejudgment interest is correctly set at 12 percent when the parties have
not agreed on some other rate. {at 551)

(a) Landco's reliance on cases cited in prior briefing

as authority that a default rate, in addition to a
separately stated interest rate, is required to avoid
imputation of the statutory rate upon breach has
been misplaced. There is no such authority.

Douglass mentions the following three cases previously urged upon
the trial court by Landco in support of its contention that a separate default
rate is necessary to avoid the statutory rate as the only possible

explanation for the trial court's erroneous rulings on interest.

Palmer v. Laberee

Palmer v. Laberee, 23 Wn. 409, 63 P.2d 216 (1900) was the only
case in Landco's trial brief related to prejudgment interest. There, Landco
mistakenly attributed Palmer with the following statement, "where a note
is silent as to interest after the payment is due, the creditor is entitled to

interest by operation of law". (CP 482). Palmer does not so hold and in
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114 years has never been cited on the issue of prejudgment interest. In
fact, in Palmer, prejudgment interest was not even an issue on review.

By the time it filed opposition to Douglass' proposed alternative
conclusions six and seven and later in opposition to Douglass' Motion for
Reconsideration, Landco had dropped its reliance on Palmer and moved
on to Peoples National Bank v. National Bank of Commerce and
Mehlenbacher v. DeMont. The trial court was apparently influenced by
those cases in awarding 12 percent interest despite that fact that neither
case found that a default rate needed to be separately agreed upon in order
to avoid imputation of the legal rate.

Peoples National Bank v. National Bank of Commerce

Landco erroneously cited pages 693, 694 of Peoples National Bank

of Washington v. National Bank of Commerce of Seattle, 69 Wn.2d 682,
420 P.2d 208 (1966) for the proposition;

language in the note that specifies there is to be "no

interest" "until paid" is not sufficient to eliminate

the distinction between pre-maturity and post-maturity

interest.
(CP 612). First, there is no language on pages 693 or 694 that in any way
addresses a "distinction between pre-maturity and post-maturity interest”.

Moreover, no such distinction can be found anywhere within Peoples

National Bank.
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Worse, the rate of prejudgment interest was not even an issue on

appeal in People which reviewed the following five issues;
(1) merger, (2) the dead man statute, (3) usury, (4) statute of
limitations, (5) misinterpretation of a contract provision not involving

interest. (at 689- 692).

At the very end of the decision the Court gratuitously noted;

The notes do not provide for interest. Interest is allowed at the
rate of 6 percent per annum from May 21, 1963, the date the

last note matured and remained due and unpaid.
(1d at 694).

Since the issue of whether or not the notes provided for interest was
not an issue on appeal, the Court's comment regarding interest cannot be
used in support of an argument intended to turn §19.52.010 (1) on its head.
The Peoples Court did make one interesting observation that will be
followed up on later in this brief,

Contracts must be reasonably construed to accomplish the
intent of the parties. (at 693)

In the forty eight years since Peoples was decided it has been cited
just once during discussion of prejudgment interest. Interestingly that was
in Mehlenbacher v. DeMont, 103 Wn.App. 240, 251, 11 P.3d 871 (Div 2,
2000), the other case cited by Landco in Opposition to the Motion for
Reconsideration which, like Peoples, was cited for a holding which was

not rendered.
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Mehlenbacher v. DeMont

Landco misrepresented Mehlenbacher. Landco cited page 251 of
Mehlenbacher for the following proposition which it did not support,
"where a contract does not specify a default rate, the statutory default rate
is imposed upon default". (CP 612; 20- 21). Landco represented that the
contracts in this case are very similar to the one in Mehlenbacher because
they do not provide default interest rates. (CP 613).

Mehlenbacher was decided on facts specific to that case which are
180 degrees different than any fact in the case on review. The

Mehlenbacher facts left no doubt that the parties had expressly intended a

separate default rate. Although the notes specified a --0-- per cent rate of

interest they went on to impose a different rate upon default;

This note shall bear interest at the rate of ___per cent, per

per annum after maturity or after failure to pay any

installment as above specified

The parties then failed to insert the agreed upon "default” rate. Thus,
having expressed a clear intent to be bound by a different rate upon
default, but having failed to insert the rate, the Mehlenbacher Court
inserted 12 percent. The Mehlenbacher Court did not specify whether the
legal rate was imputed because § 19.52.010 (1) required it or because the

parties had clearly intended a separate default rate that was left unstated.

The actual language use by the Court is instructive;
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Here, the note does not contain a written term for a default
interest rate. The trial court imposed the statutory rate of 12
percent interest per annum to the note. We find no abuse of
discretion.
(/d at 251). The Reviewing Court did not hold that §19.52.010 required a
separate default rate. It simply refused to find abuse of discretion by the
trial court on the particular and unusual facts of that case.

Telling is the fact that on the issue of the proper rate of prejudgment
interest, Mehlenbacher has never once been cited in any reported case. Of
the five cases in which it has been cited, one concermned attorney's fees and
the other four were limit to standard of review.

LEGAL ISSUE NUMBER 5

Was the Landco-Douglass contract sufficient to avoid imputation of
the legal rate of 12 percent?

The parties' contract is clear as to interest. Landco's attempt to
amend to insert a default rate was rebuffed. Landco sought no interest
when the December 22, 2007 payment was not made until March 4, 2008.
Landco even admitted at trial that it had bargained away any right to
interest exceeding zero percent.

1. Standard of Review

Absent disputed facts, the construction or legal effect of a contract is

determined as a matter of law. Yeats v. Estate of Yeats, 90 Wn.2d 201,

204, 580 P.2d 617, (1978). The general rule is that contract interpretation
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1s a question of law. Kelly v. Aetna Casualty & Suretv Co., 100 Wn.2d
401, 407, 670 P.2d 267 (1983).
2. Contract interpretation begins with the contract language

The touchstone of contract interpretation is the parties intent. The
intention of parties is normally to be ascertained largely from the language
of the contract. In re Estates of Wahl, 99 Wn.2d 828, 831, 664 P.2d 1250
(1983).

Determination of the intent of the contracting parties is to be
accomplished by viewing the contract as a whole, the subject matter and
objective of the contract, all the circumstances surrounding the making of
the contract, the subsequent acts and conduct of the parties to the contract,
and the reasonableness of respective interpretations advocated by the
parties. Stender v. Twin City Foods, Inc. 82 Wn.2d 250, 254, 510 P.2d
221 (1973).

As it pertained to interest, the original Landco-Douglass contract
stated;

Purchaser and Seller agree that the intrest (sic) rate for the

first two years of this transaction will carry the minimum

Federal Rate allowable. At the end of the first two years the

intrest (sic) rate will be 6% per annum until balance is paid in

full.

(CP 49) (Ex P-1).

35



The December 2006 modification, while leaving the "until paid in
full" language unchanged, provided;

1,000,000 Balance, Payment of 200,000 per year for 5 years at
zero interest.

(CP 68) (Ex P-19).

The parties clearly agreed to a rate different than 12 percent.

3. Conduct of the parties provides additional evidence of intent

(a) In June of 2004 Landco unsuccessfully attempted to obtain

a modification inserting a 12 percent default rate into the
contract.

Four months after execution of the original contract Landco
attempted to get Douglass to agree to add a 12 percent default rate to their
contract. Douglass refused. (RT 150- 9; 151; 16). Douglass' intent that
there be no separate default rate was thereby expressed as was Landco's
full awareness that there was no such provision in their contract. (RT 568,
15- RT 569; 7).

(b) Landco did not seek interest when Douglass was months
late in paying the December 22, 2007 instaliment.

Long after the December 2006 modification the parties again
evidenced their understanding that there was no interest to be charged on
the deferred payments, even if not timely paid. When Douglass was over
two months delinquent in paying the installment due December 22, 2007

no interest was offered and none was demanded. Landco's verified
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complaint sought no interest on the delinquent payment and no interest
was sought on it at trial.

The findings show that Douglass paid $200,000 on March 4, 2008
and nothing thereafter. (CP 583 at 7 & 8) (CP 588 at 20- 24). Landco's
attorneys presented no post trial argument or briefing to indicate that any
interest was ever received, claimed or expected on that default.

4. The "circumstances" at the time of the agreement are also
to be examined for clues to the parties' intent.

In this case, the circumstances were Landco's dire need for money
sooner than Douglass was obligated to pay it and Landco's willingness to
drop the interest rate to zero in exchange for Douglass' willingness to
3

advance money not vet due. 2

5. Lasley testified that Landco bargained away its right to
interest in exchange for early cash payments.

During trial, Landco admitted that interest had been bargained away
in consideration of Douglass' early payments.
Counsel;

The unpaid balance will carry --- I suppose that should be "an
interest rate of 6 percent per annum." Did that happen?

Lasley;

Well, I think that might have been part of the - - since the payment

2 RT 155; 10- 156; 4 and Ex P-19 confirm that Douglass even had to joan Landco $31,000

three months prior to Landco striking the bargain to waive interest in exchange for
immediate cash because Landco was "strerched to the limit"
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was being made, | think that was part of the - - the tradeoff with the
interest, if I'm not mistaken. 1 could be mistaken, but]--1don't
think so. So.." (RT 328;6-16)

Counsel;

Now, did TJL and Harley C. Douglass, Inc, agree that no
interest would be charged on the balance that remained owing

on the original purchase price? In other words, the bottom line
figure on this document?

Lasley;
The bottom line figure, yes, that's correct.
Counsel;

And did you receive a payment at the time the accounting was
performed?

Lasley;
For - - 1 did, for $114,000 and change.
Counsel;
And was one $200,000 installment payment also made?
Lasley;
Yes. (RT 331;21-332;5).
6. The trial court clearly understood that the parties' had not
limited zero interest to timely payments.
Here, the Court is urged to recall the colloquy between Douglass'
attorney and the court wherein the court admitted that the contract did not

say that zero interest apply only if all payments were timely made. The



testimony is stated verbatim at page 18 of this Opening Brief and found at
RT 882; 15- 883; 2.

7. These two experienced real estate developers were competent
to structure their own bargain.

While announcing the court's decision on May 24, 2013, the court
described the December 22, 2006 modification as;

... an arm's length transaction... something, clearly, that the
parties entered into knowing fully well what they were doing.

(RT 862; 20- 25).
When speaking about how the parties had come to agree upon $3.6
million as a purchase price, the court noted;

These folks agreed on the price. That's really all that I needed
to worry about. It was negotiated and agreed upon.

(RT 856;5-7)
The trial court did not explain why, therefore, it felt justified in

disregarding the negotiated agreement on interest.
LEGAL ISSUE NUMBER 6
Where the parties to a written contract agree upon the rate of interest
does the trial court abuse its discretion if it awards prejudgment
interest at a different rate ?

1. Standard of Review

An award of prejudgment interest is reviewed for abuse of

discretion. A ruling based on an erroncous legal interpretation is,
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necessarily, an abuse of discretion. Endicott v. Icicle Seafoods, Inc., 167
Wn.2d 873, 886, 224 P.3d 761, cert. denied, 130 S. Ct. 3482 (2010)

2. A trial court abuses its discretion when it usurps authority not
granted to it and thereon issues rulings contrary to statute.

The Landco-Douglass contract specified a rate of interest.
§19.52.010 (1) mandates that the rate agreed to by the parties is the rate
that court is to use. The trial court therefore had no authority to calculate
prejudgment interest at another rate. When the court, acting under an
erroneous interpretation of a statute, awards relief in direct violation to
that authorized by the statute, it has abused its discretion. (Endicotr at
886).

A trial court also abuses its discretion when its decision is
manifestly unreasonable or exercised on untenable grounds. Noble v. Safe
Harbor Family Pres. Trust, 167 Wn.2d 11, 17, 216 P.3d 1007 (2009). An
error of law constitutes an untenable reason. /d.; Wash. State Physicians
Ins. Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054
(1993). Awarding interest contrary to the statute was an error of law and
therefore an abuse of discretion.

3. A trial court abuses its discretion when it reads into a
contract, a material term not there.

Courts cannot write into a contract a provision which the parties did

not incorporate therein when the subject matter was being considered and
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agreed upon prior to executing the contract. Armstrong v. Taco Time
International, Inc., 30 Wn.App. 538, 548-49, 635 P.2d 1114 (Div 3,
1981). By determining that prejudgment interest should accrue at 12
percent after maturity the trial court inserted into the contract its own term
which Landco tried in vain to get Douglass to agree to in 2004,

REGARDING INTEREST ON THE JUDGMENT

LEGAL ISSUE NUMBER 7

Is conclusion number seven, which states that Plaintiff is entitled to
interest on the judgment at the rate of 12 percent, supported by the
findings?

RCW 4.56.110 (1) provides that interest on judgments mirror the
interest rate stated in the contract. Only if the contract rate is not set forth
in the judgment shall interest accrue at 12 percent. (4.56.110 (4)). The
trial court concluded that interest on Landco's judgment should bear
interest at 12 percent without finding that their contract had not already
provided for an agreed upon rate. The conclusion is unsupported and
remand is required.

1. Standard of Review

Conclusions of law are reviewed de novo. Hegwine v. Longview

Fibre Co., Inc., 132 Wn.App. 546, 555, 132 P.3d 789 (Div 2, 2006). They

are reviewed based on findings of fact to determine whether the trial

court's findings are supported by substantial evidence, and if so, whether
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those findings support the conclusions of law. Substantial evidence is
evidence of sufficient quantity to persuade a fair-minded, rational person
of the truth of the declared premise. /n re Snyder, 85 Wash.2d 182, 185-
86, 532 P.2d 278 (1975).
2. The court is authorized to award 12 percent interest on
judgments arising from breach of contract by RCW

4.56.110 (1) & (4).

RCW 4.56.110 (1) & (4) which provide;

(1). Judgments founded on written contracts, providing for

the payment of interest until paid at a specified rate, shall
bear interest at the rate specified in the contracts:
PROVIDED, That said interest rate is set forth in the
judgment.

(4). Except as provided under subsections (1), (2), and (3) of
this section, judgments shall bear interest from the date of
entry at the maximum rate permitted under RCW
19.52.020 on the date of entry thereof. **

In this case, the parties had a written contract which provided for the
payment of interest until paid at a specified rate. Their contract could not
have reflected the statute better had they had a copy of §4.56.110 (1) in
front of them as it was being drafted. Before the trial court could award
12 percent under §4.56.110 (4) it first had to determine whether or not the

contract provided for payment of interest until paid at a specified rate and

issue a finding thereon. The trial court failed to do that.

* the entire statute is included as Appendix H
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Conclusion seven provides;

Plaintiff is entitled to ... interest on all amounts at the rate

of 12% per annum from the date of judgment to and until

the date of full payment
(CP 591)

The only finding that even mentions interest is finding 18.
However, finding 18 does not support conclusion seven and as already
shown, if the trial court was relying upon the language, "on or about
December 22, 2011" there was no evidence to support that part of the
finding.

Section (1) of RCW 4.56.110 manifests a legislative intent to allow
contracting parties the freedom to specify an interest rate different from
the imposed by Section (4). Jackson v. Fenix Underground, Inc., 142
Wn.App. 141, 146, 173 P.3d 977 (Div 1, 2007). The contracting parties
are by statute, provided with the freedom to choose varying interest rates
depending on their individual circumstances. (id at 147).

As stated earlier, in this case the circumstances were Landco's need
for money sooner than Douglass was otherwise obligated to pay it and its

willingness to drop the interest rate to zero in exchange for Douglass'

willingness to advance money not yet due. 2

B RT 155; 10- 156: 4 and Ex P-19 confirm that Douglass even had to loan Landco $31,000

43



RCW 4.56.110 (1) provides that the judgment accrue interest at the
same rate as is referenced in the contract, provided the court references the
contract rate within the judgment. However, after concluding that the
judgment should bear interest at 12 percent, the court was hamstrung by
its own conclusion from including the necessary language in the judgment
to allow interest to accrue at the contract rate. Where the court leaves out
reference to the contract rate interest then automatically accrues at 12
percent under 4.56.110 (4).

In other words, the court's conclusion was in error because there
was no finding to support it. That error prevented the court from properly
applying RCW 4.56.110 (1) which then led to an improper interest rate
being applied to the judgment. Judgments founded on a written contract
are supposed to bear interest at the rate specified in the agreement.
(Jackson at 142). 299, 339, 858 P.2d 1054 (1993). Awarding interest
through misapplication of the statute was an error of law and therefore an

abuse of discretion.

three months prior to Landco striking the bargain to waive interest in exchange for
immediate cash because Landco was "stretched to the limit"
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3. Douglass' timely objection to conclusion seven was overruled
and its proposed alternative was denied.

Douglass' objection to proposed conclusion seven contained an
alternative conclusion which stated, "The Judgment to be entered herein
should provide that it bears interest at 0%...". (CP 548). 2

In a separately filed proposal of additional findings and conclusions,
Douglass asked the court to conclude that interest on the judgment bear
interest at zero percent. (CP 554 at [2]).27 Douglass' objections were
overruled and its proposals denied by implication when the court adopted
Landco's proposed conclusion seven.

REGARDING ATTORNEYS FEES

LEGAL ISSUE NUMBER 8

Does the court abuse its discretion when it awards attorneys fees for
work performed by unlicensed legal interns without finding that they
were qualified to perform substantive legal work, that the work
performed was of a legal nature and was supervised by an attorney?
1. Standard of Review
An appellate court will uphold an attomey fee award unless it finds
the trial court manifestly abused its discretion. Discretion is abused when

the trial court exercises it on untenable grounds. Chuong Van Pham v. City

of Seattle, 159 Wn.2d 527, 538, 151 P.3d 976 (2007).

?* Douglass' objection to conclusion seven and alternate proposals are attached as Appendix

F
74
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2. Relevant Facts

On June 18, 2013 Landco filed its motion for attorneys fees as
prevailing party pursuant to contract. (CP 647). Filed with the motion
was the affidavit of William S. Hislop, one of Landco's attorneys, to which
was attached time records showing the work performed by Mr. Hislop's
firm. (CP 698- 767).

Paragraphs 7 and 8 of Mr. Hislop's affidavit established that his firm
employed an undetermined number of "legal interns"---full-time students
at Gonzaga University School of Law---to perform legal research, editing
and administrative functions. (CP 699). Paragraph 11 verified that of the
attorney fees sought, $24,514.16 resulted from the work performed by
these legal interns. (CP 700).

3. Legal Argument

Washington's courts have long insisted on specific criteria that must
be satisfied before a prevailing party may recover fees for the work of
non-attorneys; Three of the six criteria are spelled out below;

(1). The services performed by the non-lawyer personnel must be
legal in nature.

(2). The performance of these services must be supervised by an
attorney.

(3). The qualifications of the person performing the services must be
specified in the request for fees in sufficient detail to
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demonstrate that the person is qualified by virtue of education,
training, or work experience to perform substantive legal work.

Absher Construction Company v. Kent School District 79 Wn.App. 841,
917 P.2d 1086 (Div 1, 1995). Landco's proof fell short of establishing the
three criteria noted above.

Douglass' opposition argued that Landco's failure to adequately
qualify the work or the intemns required that their time be stricken. (CP
837, 851- 852). On October 14, 2013, the trial court awarded Landco fees
based upon the work of the interns because they were law students. (CP
927). Qualification is not established by simply being a "law student".

Absher mandates that all six criteria be satisfied in order to award
fees for non-lawyers. A court's decision is manifestly unreasonable if it is
outside the range of acceptable choices, given the facts and the applicable
legal standard; it is based on untenable reasons if it is based on an
incorrect standard or the facts do not meet the requirements of the correct
standard. In re Marriage of Littlefield. 133 Wn.2d 39, 46-47, 940 P.2d
1362 (1997).

Findings of fact and conclusions of law are also required in order to
establish a record for proper review of a fee award. The absence of such a
record requires remand so that the trial court may develop one. Mahler v.

Szucs, 135 Wn.2d 398, 435,957 P.2d 632 (1998).
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A finding that the interns were "full-time students at Gonzaga
University"  did not establish that they were qualified to perform
substantive legal work. There was no evidence from which the court
could discern how long the interns had been law students. A student
enrolled in law school for three years might be qualified. One having
enjoyed only a week of law school would certainly not.

The court's finding is particularly surprising since immediately prior
to allowing fees for the work of unlicensed interns the court disallowed
fees for the work of paralegals based upon failure to establish
qualifications. (CP 926, 927) %

Since there was no evidence to establish qualification to perform
substantive legal work or that any such work had been supervised by an
attorney the award of $24,514.16 in attorney fees based upon the work of
these unlicensed interns was a clear abuse of discretion. Douglass asks the
court to reverse the trial court as to the $24,514.16 and remand for
recalculation of the fee award and the judgment based thereon.

DOUGLASS SEEKS ATTORNEYS FEES ON APPEAL

The prevailing party is entitled to attorney fees and costs on appeal
if requested in the opening brief and if applicable law grants to a party the

right to recover. RAP 18.1 (a)- (b).

26

because no qualifications were provided.

the paralegals may well have been more qualified than the Iaw students but we can't know
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RCW § 4.84.330 allows parties to enter into agreements that allow
the prevailing party to recover attorney fees in disputes arising from the
agreement. The Landco-Douglass contract calls for recovery of fees by
the prevailing party. (CP 47 Para (g)). A contractual provision allowing
fees to the prevailing party should be honored. Hill v. Cox, 110 Wn.App.
394, 41 P.3d 495 (Div 3, 2002).

VI. CONCLUSION

1. Conclusion number six is not supported by the findings and is
contrary to RCW § 19.52.010 (1). Douglass seeks remand with instruction
to issue a new conclusion ordering that prejudgment interest be calculated
at zero percent and ordering a new judgment based upon that conclusion.

2. Finding number 18 is not supported by substantial evidence.
Douglass seeks remand with instructions to issue a new finding stating
that the Landco-Douglass contract specified that the rate of interest be
zero and that prejudgment interest be calculated at that rate.

3. Alternatively, since the award of prejudgment interest included
$144,000 contrary to finding 18, Douglass seeks remand with instruction
to deduct $144,000 from the judgment.

4. Douglass asks this Court to determine that when contracting parties

agree in writing that a deferred balance shall accrue interest at a certain
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rate they need not specify an additional "default" rate in order to avoid
imputation of the 12 percent statutory rate upon breach.

5. Douglass asks this Court to hold that The Landco-Douglass contract
was sufficient to avoid imputation of the statutory rate of 12 percent.

6. Douglass asks this Court to hold that when the parties to a written
contract agree upon the rate of interest the trial court abuses its discretion
if it awards prejudgment interest at a different rate.

7. Douglass seeks remand with instructions to issue a new conclusion
six stating that interest be calculated at zero percent and that a new
judgment be issued to include reference accrual of interest at zero percent.

8. Douglass asks this Court to hold that the trial court abused its
discretion when it awarded attorneys fees for work performed by
unlicensed legal interns absent findings that they were qualified or
supervised and to remand with instruction to reduce the attorney fee award

by $24,514.00 and to reduce the judgment accordingly.

9. Douglass asks tt7et this Court order Landco to pay Douglass

reasonable attorneys fees jand gosts incurred in this appeal.

RESPECTFULLY SUBMITTED this 30th day of April, 2014

Law\Qfficeyof Steven J. Hassing

:}&eﬁ J.Hassing} WSBA No. 6690
ttorndy for Harley C. Douglass, Inc.,
Appellagt/Defendant
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