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I. INTRODUCTION 

Real estate developers are known for their negotiating skill and deal 

making ability. When strapped for cash or to keep good deals alive, they 

strike bargains they might not otherwise consider. After accepting 

performance by the other party, one is not usually allowed to simply 

disregard the agreement made in time of need. But, that is what happened 

in this case. 

Here, both parties are seasoned developers, experienced in crafting 

arrangements beneficial to their own interests. Respondent, TJ Landco, 

LLC, being "stretched to the limit", negotiated away the right to receive 

interest in exchange for much needed cash. However, when litigation 

ensued Landco reneged on its agreement and asked the court to ignore its 

early receipt of $314,558 in consideration for reducing the rate of interest 

to zero. 

Having bargained away its right to interest, Landco asked the court 

to "penalize" Appellant, Harley C. Douglass, Inc., by assessing 12 percent 

interest. Ignoring the contract and the two statutes which control interest 

awards, the trial court awarded Landco prejudgment interest totaling 

$289,705 and 12 percent interest on the judgment which will add another 

$224,588 by the end of this year. This appeal requires resolution of one 

overriding issue of first impression. 



When contracting parties agree in writing to a specified rate of 
interest must they also agree on an additional default rate to 
avoid imputation of the 12% statutory rate in the event of 
breach? 

II. ASSIGNMENTS OF ERROR & LEGAL ISSUES 

Assignments ofError 

1. 	 The trial court erred when it included the words, "on or about 
December 22, 20]]" in finding of fact number 18. 

2. 	 The trial court erred in refusing Douglass' proposed alternative 
finding 18 which would have eliminated, "on or about December 22, 
2011". 

3. 	 The trial court erred when it awarded $] 44,000 in prejudgment 
interest on installments due December 22,2008, 2009 and 2010. 

4. 	 The trial court erred by stating, in conclusion six, that prejudgment 
interest be calculated at 12 percent per annum. 

5. 	 The trial court erred in refusing Douglass' proposed conclusion that 
prejudgment interest be calculated at zero percent. 

6. 	 The trial court erred in awarding $289,709.60 in prejudgment 
interest at 12 percent instead ofawarding nothing based upon the 
agreed upon rate of zero percent. 

7. 	 The trial court erred in stating, in conclusion seven, that interest on 
the judgment should accrue at ] 2 percent per annum. 

8. 	 The trial court erred in overruling Douglass' objection to conclusion 
seven which stated that interest accrue on the judgment at 12 
percent. 

9. 	 The trial court erred in failing to accept Douglass' proposed 
alternative conclusion seven stating that the judgment should 
contain language providing that it accrue interest at zero percent. 

10. The trial court erred in failing to include language in the judgment 
providing that interest was to accrue at zero percent. 
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] 1. The trial court erred in awarding Landco attorney's fees for services 
perfonned by legal interns absent findings that they were qualified, 
that the work perfonned was of a legal nature and that the work 
was supervised by an attorney. 

Legal Issues Pertaining to The Assignments o(Error 

]. 	 Is conclusion number six which states that Plaintiff is entitled to 
prejudgment interest at 12 percent per annum supported by the 
findings? (Errors 3, 4, 5 & 6). 

2. 	 Is that part of finding 18 which states, "on or about December 22, 
20]]" and which seems to imply a date for tennination of the parties' 
agreement that the interest rate be zero, supported by substantial 
evidence? (Errors], 2, 4, 5 & 6). 

3. 	 Do the findings support the award of $144,000 in prejudgment 
interest on installments coming due prior to December 22,20] 1? 
(Error 3). 

4. 	 When contracting parties agree in writing that a deferred balance 
shall accrue interest at a certain rate must they also specify an 
additional "default" rate in order to avoid imputation of the 12 
percent statutory rate upon breach? (Errors 2, 4, 5 & 6). 

5. 	 Was the Landco-Douglass contract sufficient to avoid imputation 
of the legal rate of 12%? (Errors 2, 4, 5 & 6). 

6. 	 Where the parties to a written contract agree upon the rate of interest 
does the trial court abuse its discretion if it awards prejudgment 
interest at a different rate? (Errors 2, 4, 5 & 6). 

7. 	 Is conclusion number seven which states that Plaintiff is entitled to 
interest on the judgment at the rate of 12 percent supported by the 
findings? (Errors 1, 2, 7, 8, 9 & 10). 

8. 	 Does the court abuse its discretion when it awards attorney fees for 
work perfonned by unlicensed legal interns without finding that 
they are qualified to perfonn substantive legal work, that the work 
perfonned was of a legal nature and that the work was supervised 
by an attorney? (Error #] ]). 
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III. STATEMENT OF THE CASE 

Appellant is Harley C. Douglass, Inc., a Washington corporation. 

Douglass, the defendant below, is an experienced residential land 

developer and home builder. (RT 560; 6- 23). 

Respondent is TJ Landco, LLC, a Washington limited liability 

company. Landco, the plaintiff below, is owned and operated by Tod 

Lasley, himself a seasoned residential real estate developer. Lasley 

obtained his real estate license in 1985 and not long after, formed his own 

development company. By 1993 Lasley had developed various projects, 

including a 350 acre 18 hold golf course community in Deer Park. (RT 

101; 19-106;9). 

In late 2002 or early 2003 Landco began assembling 94 acres of 

land in Spokane for residential development. (R T 66; 17 & 1] 8- 22- 120; 

6). In February of 2004 Landco and Douglass entered into a written 

contract with Douglass agreeing to buy the land once Landco obtained an 

acceptable preliminary plat. The purchase price was $3.6 million and 

required a $2 million down payment. The remaining $1.6 million was to 

be paid in annual installments beginning two years following closing. (Ex 

P-l) I (CP 49). 

Prior to plat approval and before Douglass was obligated to pay any 

J Ex P-l is attached as Appendix A 
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money, Landco encountered financial difficulty and needed nearly $1.5 

million in advances to enable it to honor contract obligations on its own 

purchase of the 94 acres. In exchange for Douglass' financial backing, 

Land co reduced the price to $3.1 million. (RT 148; 22; 155· 4). 

Interest during the first two years following close of escrow was to 

equal the minimum federal rate. Since no interest was awarded for the 

first two years following the December 22, 2006 close of escrow, the 

federal rate is not at issue. After the first two years, interest was to accrue 

at six percent until the balance was paid in full. (Ex P-I) (CP 49). 

In June of 2004, Landco unsuccessfully attempted to amend the 

contract to require Douglass to pay ] 2 percent "default" interest on late 

payments. (RT 150- 9; ] 5]; ] 6) 2 . 

Landco obtained final preliminary plat approval on October 9,2006. 

(Ex P-3) (CP 51- 53). By that time, Douglass had advanced cash or credit 

of around $2,485,442 of the $3.6 million original price. (Ex P-19) 3. On 

December 22, 2006 the parties met and agreed that there remained owing 

atotalof$I,]]4,558.19. (RT572; ]7-19) 4 

2 Ex D-I 01 at page 2, (iii) & Ex D-l 02 at page 2, (iii) 

3 Ex P-19 is the parties' December 22, 2006 contract modification, attached as 
Appendix B 

4 also see CP 68 & 583 and Ex P-19 
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Under the original ab'Teement Landco was not entitled to another 

payment for two years. (Ex P-l). But when the parties met in December 

of 2006 Landco was again in need of cash. In fact, just three months 

earlier, Landco, being "stretched to the limit", borrowed $31,000 from 

Douglass. {RT 155; 10- 156; 4)5. At the December meeting, Landco 

promised to reduce the interest rate from six percent to zero if Douglass 

would make an immediate payment of$] 14,558 and advance the due date 

on the initial installment a full year. (RT 331; 21- 332; 5). Douglass 

agreed, the parties executed a one page modification6 and Douglass 

advanced Landco another $114,558. (RT 574; 3-5). The initial $200,000 

installment was paid on March 4, 2008. (CP 583) 7 

By the time the December 22, 2008 installment came due Douglass 

had discovered what he considered to be significant problems with the plat 

which he believed would only allow for 304 of the 371 lots. (RT 851; 2-4) 

(578; 17- 579; 3). Believing entitlement to an offset exceeding the 

remaining $800,000 balance, Douglass made no further payments. (CP 

588, 589; findings 20- 24). Douglass then sold the land without 

developing it. (RT 864;10- ]4). 

5 Ex P-19 shows that dlis $31,000 loan was made to Landco on September 6, 
2006 

6 Contract modification in evidence as Ex P-19; see Appendix B 

7 Also see Issues Not Disputed 6 & 7 
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Landco filed suit on February 9, 2010. After a five day bench trial 

before the Honorable Maryann C. Moreno, it was detennined that Landco 

was obligated to provide Douglass with credits if less than 371 lots could 

be achieved. However, Douglass's sale of the property prior to developing 

it precluded any setoff. The court explained; 

Mr. Douglass claimed damages for an offset that he believed 
was owed. But I would have to speculate as to that, and I 
don't have any facts to even speculate with. It's impossible to 
assess what kind of damages, if any, he would incur. Whenever 
a court is determining damages, it has to be done with 
reasonable certainty. And that's impossible to do in this case. 

(RT 865; 4-]0). 


With no offset, Douglass was found to be in breach of contract and 


Landco was awarded the $800,000 as damages. (RT 865; 13). 


A hearing on findings and conclusions was held on June 28, 2013. 

At issue is finding] 8 and conclusions six and seven. Finding 18 included 

language which seemingly indicated that the zero interest provision 

extended only until December 22, 2011.8 (CP 588). Conclusion six set 

prejudgment interest at 12 percent and conclusion seven stated that the 

judgment itself bear interest at 12 percent. (CP 591). 

Judgment was entered on June 28, 2013. (CP 592, 593). Landco was 

awarded $800,000 for breach of contract plus $289,705 in prejudgment 

interest. 

8 Findings and Conclusions are attached as Appendix C 
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On July 8, 2013, Douglass filed a motion for reconsideration asking 

the court to correct the prejudgment interest rate to zero percent and to 

reduce to zero the amount of interest that was to accrue on the judgment. 

(CP 603). Douglass' motion was denied on September 16. (CP 626). 

Twenty-four days later, Douglass filed its Notice of Appeal. (CP 627). 

On post-tria] motion, Landco requested $417,858.00 in attorney's 

fees. (CP 651, 660) On January 9, 2014 the trial court entered a separate 

judgment awarding Landco fees of $237,007.47. (CP 1061). On January 

17, 2014, Douglass separately appealed that judgment as case number 

322084. (CP 1063). On February 5, 2014 appeal 322084 was consolidated 

with 319920. 

IV. SUMMARY OF ARGUMENT 

Washinbrton law recognizes that parties may agree by contract to an 

interest rate different from that provided for by statute. (RCW 19.52.010 

(1) and RCW 4.56.110 (1 )). That is exactly what the parties did in this 

case. However, their contract was disregarded and the statutes authorizing 

prejudgment interest and interest on judgments were ignored. Without 

any finding to support the court's conclusions on interest Landco was 

awarded prejudgment interest at 12 percent as well as 12 percent interest 

on the judgment. 

8 
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During trial Landco admitted that it had agreed to reduce interest 

from six percent to zero in consideration for Douglass' early payment of 

$314,558. (RT 328; 6- ] 6) & (RT 331; 2] - 332; 5). That did not prevent 

Landco from urging the court to award 12 percent interest as a penalty for 

Douglass' breach. (RT 889; 24- 890; 14). The statute authorizing 

prejudgment interest at the statutory rate conditions ]2 percent on failure 

of the parties to otherwise agree upon a rate. (RCW 19.52.010 (1). 

Interest on a judgment at 12 percent is likewise conditioned on a failure of 

the parties to have agreed upon a contract interest rate. (RCW 4.56.1] 0 

(1 »). 

Landco mistakenly contends that despite the clear language 

employed by the legislature, the court must award prejudgment interest at 

] 2 percent if the parties have not contracted for a "default" rate in addition 

to the rate which wilI be applied to timely made payments. (CP 609 at 28­

30) (CP 6]2 at 4- 6). That is not the law and there is not one case that so 

holds. 

While admitting that it clearly understood that the parties abrreement 

on zero interest was not conditioned upon timely payments the tria] court 

disregarded Douglass' adamant objections to improper findings and 

conclusions as well as proposals for alternatives. Conclusions six and 

seven are unsupported by findings or legal reasoning. 
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V. ARGUMENT 

REGARDiNG PREJUDGMENT iNTEREST 

LEGAL ISSUE NUMBER 1 

Is conclusion number six, which states that Plaintiff is entitled to 
prejudgment interest at 12 percent per annum, supported by the 
findings? 

The statute which authorizes prejudgment interest at 12 percent 

requires a failure by the parties to agree upon any interest rate. Before the 

court can conclude that interest is to be calculated at ] 2 percent it must 

first find that there was no other agreement on interest. Since the trial 

court failed to so find, conclusion six is unsupported. 

1. Standard of Review 

Conclusions of law are reviewed de novo. Hegwine v. Longview 

Fibre Co., inc., 132 Wn.App. 546, 555, 132 P.3d 789 (Div 2, 2006). They 

are reviewed to determine whether the trial court's findings are supported 

by substantial evidence, and if so, whether those findings support the 

conclusions of law. Substantial evidence is evidence of sufficient quantity 

to persuade a fair-minded, rational person of the truth of the declared 

premise. in re Snyder. 85 Wash.2d 182, 185-86,532 P.2d 278 (1975). 

2. 	 The court concluded that Landco was entitled to prejudgment 
interest at the rate of 12 percent without a finding that the 
parties had not agreed in writing to a different rate. 

10 



Conclusion Number 6 Provides: 

TJ Landco is entitled to judgment in the full amount of 
$800,000 plus prejudgment interest at the rate of 12 percent 
per annum from the due dates reflected above on each 
successive installment to and until the date judgment is 
entered. 

(CP 591 ) 

Finding 18, the only finding to address interest, provides: 

The accounting acknowledged that Defendant owed Plaintiff 
$1,114,558.19 as of December 22, 2006 and that payment was to 
be made that day in the amount of $114,558.19 with the 
remaining $1,000,000.00 balance to be paid off in 5 equal, 
annual installments each year thereafter without interest until 
paid in full on or about December 22, 2011, See Exhibit P-19. 

(CP 588). Finding 18 does not support prejudgment interest of 12 

percent. 

The trial court's authority to calculate prejudgment interest at 12% 

is derived from RCW § 19.52.010 (l) which provides in pertinent part; 

Every loan or forbearance of money, goods, or thing in action 
shall bear interest at the rate of twelve percent per annum 
where no different rate is agreed to in writing between the 

t ' 9par les ... 

Since the statute only authorizes the court to impose 12 percent 

"'where no diflerent rate is agreed to" the court committed error by 

concluding that Landco was entitled to prejudgment interest at 12 percent 

without first finding that no different rate had been agreed to. Conclusion 

9 RCW 19.52.010 is set forth verbatim as Appendix D 
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six is contradicted by all of the evidence pertaining to interest. 

3. Douglass' timely objection to conclusion six was overruled and 
its proposed alternative was denied. 

Douglass' objection to conclusion number SIX proposed that the 

court use the actual contract language, "six percent until paid in full" and 

language from the modification reducing six percent to "zero interest". 

(CP 547 at [I]; 580 at [I ])10. In contrast, Landco's attorney urged the 

court to disregard the parties agreement and instead penalize Douglass 

stating; 

Prejudgment interest is favored as a "penalty" when someone 
wrongfully withholds payments that are due. And it's not--­
It is not a contract agreement, because the contract has been 
breached. 

(RT 889; 24- 890; 14). 

The court cited no legal authority authorizing 12 percent 

prejudgment interest on the facts in evidence. The court actually swept 

aside the parties' negotiated bargain on zero interest. 

So the zero percent interest and the 6 percent interest are 
based upon a contract. And the contract called for certain 
payments to be made within a year's time. And the parties 
agreed first that it would be 6 percent. Then they changed 
it up a bit in the accounting, for whatever reason 11 there 
was an agreement that there would be no interest paid. 

10 	 Douglass' objections to findings and conclusions and its proposed additional findings are 
attached as Appendix E 

11 	 The court unfairly minimized the fact that Douglass paid $314,558 sooner than it would 
othenvise have been due as valuable consideration for Landeo's promise to drop the 
interest rate to zero 
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But basically aU bets are off: If you're not going to abide 
by the contract and the Court finds breach of contract and 
I order the prejudgment interest, the interest starts to accrue 
from the date the payment should have been made I think 
it is appropriate to set it at 12 percent. 

(RT891; 1-11). 

If breach, rather than the parties' agreement were test, the legislature 

would have found no need to include the specific language; 

"where no differellf rate is agreed to ill writillg betweell the parties" 

Were that the case, the legislature would have simply stated that in 

contract cases prejudgment interest of 12 percent shall be awarded to the 

non-breaching party. A statutory interpretation should not be adopted that 

renders any portion of the statute meaningless. State v. Keller, 143 Wn.2d 

267,277, 19 P.3d 1030 (2001). By awarding 12 percent without finding 

that the parties did not agree to a different rate the trial court rendered 

meaningless that material part of the statute. 

LEGAL ISSUE NUMBER 2 

Is that part of finding 18 which states, "011 or about December 22, 
2011" and which seems to imply a date for termination of the parties' 
agreement that the interest rate be zero, supported by substantial 
evidence? 

1. Standard of Review 

Findings of fact are reviewed to detennine whether they are 

supported by substantial evidence. Premera v. Kreidler, 133 Wn.App. 23, 

31, 131 P.3d 930 (Div 2, 2006). Substantial evidence is a quantum of 
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evidence sufficient to persuade a rational fair-minded person the premise 

is true. Sunnyside Valley irrigation Dis!. v. Dickie. 149 Wn.2d 873, 879, 

73 P.3d 369 (2003). The review is deferential; the evidence and all 

reasonable inferences are reviewed in the light most favorable to the 

prevailing party. Karst v. McMahon, 136 Wn.App. 202, 206, 148 P.3d 

1081 (Div 2, 2006). 

2. 	 There was no evidence that Landco's promise to charge zero 
interest terminated on December 22, 2011. 

Finding 18 is central to Douglass' appeal since all but one of the 

assigned errors relate to interest and there isn't any other finding which 

even mentions interest. The finding seems to indicate---wrongly---that the 

agreement on zero interest is to terminate in December of 2011. 

As already noted, finding 18 provides; 

The accounting acknowledged that Defendant owed Plaintiff 
$1,114,558.19 as of December 22, 2006 and that payment was to 
be made that day in the amount of $114,558.19 with the 
remaining $1,000,000.00 balance to be paid off in 5 equal, annual 
installments each year thereafter without interest until paid in full 
on or about December 22,2011, See Exhibit P-t9. 

(CP 588). (Appendix C) 

The words "on or about December 22, 2011" are not supported by 

the evidence. They appear in the record for the first time in Landco's 

submittal of proposed findings and conclusions. (CP 536; ] 2). Moreover, 

the words render the otherwise accurate finding unclear. To conform to 
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the evidence the court should have stopped with the words "until paid in 

full" because the original contract provided for interest at six percent until 

paid in full and the modification replaced six percent with zero. (Ex P-1; 

Ex P-19). 

There was no testimony from which even an inference could be 

drawn that zero interest was conditional. To the contrary, Lasley himself 

testified that the six percent was reduced to zero as a tradeoff for Douglass 

paying $114,000 on December 22, 2006 and agreeing to pay the initial 

$200,000 installment sooner than previously agreed. (RT 328; 6- ]6) & 

(RT 331; 21- 332; 5). Telling is that even under questioning by his own 

attorney, Lasley said nothing about an expectation of receiving interest 

upon default. 

Counsel; 

The unpaid balance will carry --- I suppose that should be "an 
interest rate of 6 percent per annum." Did that happen? 

Lasley; 

Well, I think that might have been part of the - - since the payment 
was being made, I think that was part of the - - the tradeoff with the 
interest, if I'm not mistaken. I could be mistaken, but 1 - - 1 don't 
think so. So .. ," (RT 328; 6-16) 

Counsel; 

Now, did TJL and Harley C. Douglass, Inc. agree that no 
interest would be charged on the balance that remained owing 
on the original purchase price? In other words, the bottom line 
figure on this document? 
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Lasley; 


The bottom line figure, yes, that's correct. 


Counsel; 


And did you receive a payment at the time the accounting was 

performed? 

Lasley; 

For - - I did, for $] 14,000 and change. 

Counsel; 

And was one $200,000 installment payment also made? 

Lasley; 

Yes. (RT331;21-332;5). 

Months after the original contract was executed, Landco attempted 

to amend to insert a separate default rate of 12 percent. 12 During 

testimony about that attempt not one word was spoken about the contract 

rate of six percent being conditional. Which begs a question Landco may 

want to address in its brief; Why would Landco need the addendum if the 

law automatically provided for 12 percent in the event of breach? 

3. Douglass fIled a formal objection to finding 18 and 

proposed an alternative and two additional fmdings. 


Douglass' objection to the finding 18 is found at CP 546; 23- 25. 

Douglass also proposed an alternative to finding 18 which eliminated the 

12 see RT 150; 9- 151; ]6 
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words, "on or about December 22, 2011". (CP 579; 14- 17). Douglass 

went so far as to propose two additional findings, the first to include the 

original contract language caning for six percent interest "until the balance 

is paid in ful1", and the second to include the actual "zero interest" 

provision of the 2006 modification. (CP 552 at [13] & [14]).13 

Landco opposed Douglass' proposals arguing; 

I think we've stated it accurately as proposed. I think this is a 
mere confusion. We've indicated the evidence relied upon 
includes those admitted exhibits, which would include this 
language. I don't think there's any need to confuse the issue. 

(RT 880; 24- 881; 3) 

Mr. Jolley countered; 

I don't see how using natural (actual ?) language confuses the 
issue, your Honor. I think it clarifies it. ]4 

(RT881;4-7) 

The court adopted Landco's proposed finding, adding one 

meaningless concession, the words "See Exhibit P-19". The addition only 

created confusion since that exhibit, the December 22, 2006 modification, 

says nothing about interest other than it is to be at the rate of zero. (Ex P­

19). 

A court's decision is manifestly unreasonable if the factual findings 

are unsupported by the record. In re Marriage ofLittlefield. 133 Wn.2d 

D Appendix F 

14 Here, Douglass wonders if the court reporter misheard "natural" instead of "actual" 
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39,46-47,940 P.2d 1362 (1997). That portion of finding 18 complained 

of finds no support in the record. This Court is asked to remand with 

instruction to remove from it the words, "on or about December 22, 20J J-

See P_J9". 

4. 	 Finding 18 is all the more perplexing given the trial court's 
full understanding that Landco had not conditioned zero 
interest on timely payments. 

During argument over the findings and conclusions the trial court 

admitted understanding that zero interest was not limited to timely 

payment. 

Q. 	The trial court; ... what did the contract said about 
interest? 

A 	 Mr. Jolley: It said zero interest. 

Q. 	The court; Zero interest. Assuming all the payments 
are made timely. 

A 	 Mr. Jolley; It doesn't say --­

Q. 	The Court; It doesn't say that, I know. 

A Mr. Jolley; It doesn't say that. It just says zero interest. 

(RT 882; 15- 883; 2) (CP 546; 23-26). 

LEGAL ISS UE NUMBER 3 

Do the findings support the award of $144,000 in prejudgment 
interest on installments coming due prior to December 22, 2011? 
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In this appeal Douglass shows why no prejudgment interest should 

have been awarded. This section shows why, at the least, it must be 

reduced by $144,000. 

1. 	Standard of Review 

Findings of fact are reviewed to detennine whether they are 

supported by substantial evidence. Premera v. Kreidler. 133 Wn.App. 23, 

31, 13] P .3d 930 (Div 2, 2006). Substantial evidence is a quantum of 

evidence sufficient to persuade a rational fair-minded person the premise 

is true. Sunnyside Valley Irrigation Dis!. v. Dickie. 149 Wn.2d 873, 879, 

73 P.3d 369 (2003). The review is deferential; the evidence and all 

reasonable inferences are reviewed in the light most favorable to the 

prevailing party. Korst v. McMahon, 136 Wn.App. 202, 206, 148 P.3d 

108] (Div 2, 2006). 

2. 	 Ofthe $289,705 in prejudgment interest, the award of 

$144,000 is in direct conflict with finding 18 which indicates 

that there is to be no interest on installments due prior 

to December 22, 2011. 


If, for the sake of argument, that portion of finding] 8 had been 

supported by evidence, the finding would still not warrant the $144,000 of 

prejudgment interest which was awarded on installments which carne due 

on December 22, 2008, 2009 and 20] O. 

In concluding that Douglass was to pay 12 percent interest from the 

due date of each installment the court went outside of finding 18 which 
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provided that there was to be no interest until "paid in full", (which has not 

yet happened), or "December 22, 2011". In awarding interest on the three 

unpaid installments that came prior to 20 II the court exceeded the scope 

authorized by the finding. 14 

If, on remand, this Court does not instruct that the entire 

prejudb'TIlent interest award be reduced to zero, Douglass asks that it at 

least be reduced by $144,000. 

The next three sections show that calculation of prejudgment 

interest at 12 percent also violates the statute which authorizes the court to 

impose that rate. 

LEGAL ISSUE NUMBER 4 

When contracting parties agree in writing to interest at a certain rate 
must they also specify an additional "default" rate to avoid 
imputation of the statutory rate upon breach? 

RCW 19.52.010 (I) is clear on its face. The legislative history 

clearly supports Douglass' position over Landco's. It indicates that the 

statutory rate should apply only to debts "where the parties have not 

considered an interest rate". 15 Moreover, there is not one reported case 

14 Interest on the December 22, 2008 installment; $72,000 
Interest on the December 22.2009 installment; $48.000 
Interest on the December 22.2010 installment; $24,000 

Total interest; $144,000 

15 Explanation of Substitute House Bill 822, April 7, 1983 attached as Appendix G-l. 
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which holds that an additional default rate need be mentioned in a contract 

to avoid imputation of the statutory rate of l2%. 

1. 	 Standard of Review 

The meaning of a statute is a question of law that is reviewed de 

novo. Okeson v. City o.fSeattle, 150 Wn.2d 540, 548-49m 78 P.3d 1278 

(2003). 

2. 	 Prejudgment interest on breach of contract is authorized by 

RCW § 19.52.010 (1). 


The trial court has no statutory authority to assess prejudgment at 

12 percent if another rate has been agreed upon by the parties. In awarding 

12 percent the trial court erroneously interpreted the statute. A ruling 

based on an erroneous legal interpretation is an abuse of discretion. 

Endicott v. Icicle Seafoods, Inc., l67 Wn.2d 873, 886, 224 P.3d 761, cert. 

denied, 130 S. Ct. 3482 (2010). Since calculation of interest at 12 percent 

was in excess of this court's authority it is a per se abuse of discretion. 

RCW 19.52.010 (1) provides that the court may award "interest at 

the rate o{tvvelve percent per annum where no ditJerent rate is agreed to 

in writing between the parties". From previous briefing it is clear that 

Landco contends that the words, "where 110 d(fferent rate is agreed to in 

writing between the parties", mean that the parties must have agreed upon 

a "default rate" in addition /0 the nonnal contract rate to avoid imputation 

of the statutory rate. (CP 609; 28- 30) (CP 612; 4- 6). 
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Douglass contends that the words mean what they say, i.e., where 

the parties have agreed in writing to a particular rate of interest the court 

has no authority to impose a different rate. Our Supreme Court instructs 

that courts should assume the Legislature means exactly what it says. 

Western Telepage v. Ci~v of Tacoma. 140 Wn.2d 599, 609, 998 P.2d 884 

(2000). Construction of those words now falls to this Court. 

3. To find within §19.52.010 a requirement that the parties agree 
upon an additional "default" rate requires one to read words 
into the statute not included by the legislature which would 
change its meaning. 

A court's objective in construing a statute is to detennine the intent 

of the legislature. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 

(2005). A fundamental objective in construing the statute is to carry out 

the legislature's intent. Dep't ofEcology v. Campbell & GWinn. LLC, 146 

Wn.2d I, 9-10, 43 P .3d 4 (2002). To detennine legislative intent, a court 

examines the language used by the legislature in drafting the statute. State 

v. Westling, 145 Wn.2d 607, 610, 40 P.3d 669 (2002). If a statute's 

meaning is plain on its face, effect must be given to that plain meaning. 

(Dep't ofEcology @ 9- 10). 

The meaning of the words, "shall bear interest at the rate 0.1' twelve 

percent per annum where no different rate is agreed to in writing between 

the parties" seems obvious. By providing that 12 percent is to be imputed 

only where "no different rate is agreed to in writing" it logically follows 
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that the legislature intended that where a particular rate has been agreed to 

in writing the trial court has no authority to substitute ] 2 percent. 

Nowhere in the statute did the legislature use the word "default". To adopt 

the interpretation urged by Landco would require this Court to ignore the 

legislature's intent as evidenced by its choice of words and by its omission 

of the word "default". 

Strained meanings and absurd results should be avoided. State v. 

Neher, ] 12 Wn.2d 347,351,771 P.2d 330 (1989). Introducing the word 

"default" into the statute would lead to absurd results because contracting 

parties would then have to agree upon not one rate of interest, but two. 

4. Legislative history has been provided as an aid to construction 
should this Court determine that RCW 19.52.010 (1) is 
susceptible to more than one interpretation. 

RCW ]9.52.010 is traced to 1854. Although it was amended in 

] 863, 188], 1893, 1985, ] 899, 198], 1983, ] 992 and 20 I ] , the language at 

issue has remained unchanged since 1895. A review of the complete 

legislative history, including all bill reports, analysis, digests and synopsis, 

reveals no mention of any requirement that parties agree upon a "default 

rate" in addition to the contract rate to avoid imputation of the legal rate. 

In fact, the tenn "default" is never mentioned. 
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In 1893 the statute simply provided that the legal rate of interest 

shall be eight per cent per annum. 16 The 1895 amendment reduced the 

rate to seven percent and added the words still used today, "where no 

different rate agreed to in writing between the parties". 17 That language 

has remained unchanged for the past 119 years. 

The March 18, 1981 Bill Report explained the background of the 

law; 

When there is a loan of money but the parties have not agreed 
to the interest rate, the law sets the interest rate at six percent. 
This rate was adopted in 1895. 18 

The fonnal Synopsis As Passed Legislation provided the following 

summary; 

The annual rate of interest on loans for which there is no 
written agreement specifying a rate of interest is increased 
from 6 to 12 percent. 19 

The 1983 legislation simply added language, irrelevant to any issue 

111 this appeal, to cure confusion relating to "time-price differential" 

agreements. That portion of Section 1 which stated, "Every loan or 

forbearance of money, goods, or thing in action shall bear interest at the 

16 Copy attached as Appendix G-2. 

17 Copy attached as Appendix G-3 

18 Copy attached as Appendix G-4 

19 Copy attached as G-5 

24 



rate of twelve percent per annum where no different rate is agreed to in 

writing between the parties" was again left untouched. 20 

The following language is found in the Explanation of Substitute 

House Bill 822; 

RCW 19.52.010 and similar statutes in other states should 
apply only to debts where the parties have not even considered 
an interest rate. 21 

The trial court was wrong to read a requirement into the statute not 

intended by the legislature. As our Supreme Court noted in Dep't of 

Ecology, "if a statute's meaning is plain on its face, effect must be given to 

that plain meaning". (at 9-10). 

5. 	 There is not one reported decision interpreting § 19.52.010 (1) 
as requiring a "default rate" in addition to an agreed upon 
contract rate to avoid imputation of the statutory rate of 12 
percent. 

Most of the cases addressing prejudgment interest address liquidated 

damages rather than the rate of interest. Very few decisions have touched 

on the issue of rate of interest. In dicta, a few cases nibble at the edge of 

the issue, but no court has determined that a specific default rate need be 

agreed to in order to avoid imputation of the statutory rate. This comes as 

no surprise since the statute does not require the parties to agree on more 

than one rate of interest. 

20 Copy of 1983 statute attached as Appendix G-6 

21 Copy attached as G-l 

25 



There are a number of decisions which provide clear examples of 

when it is appropriate to impose the statutory rate because the parties had 

not a!:,rreed upon any rate of interest. 

Scrom v Board (or Volunteer Fire Fighters 

In Schrom v. Boardfor Volunteer Fire Fighters, ] 53 Wn.2d ] 9, 100 

P.3d 8]4, (2004), the Washington State Supreme Court provided guidance 

in interpreting what was meant by "no different rate having been agreed 

upon". There, two volunteer fire fighters who had paid into a pension 

fund were determined to be ineligible to receive pension benefits and it 

was detennined that their fees should be reimbursed with 12% interest. 

Since at the time the payments were paid into the fund there was no reason 

to believe that they would ever have to be returned, there was no 

agreement on a rate of interest if those payments ever had to be returned. 

The Court held that since there was no written provision for interest 

the volunteers were entitled to 12% interest on their contributions and to 

hold otherwise would "undercut RCW ] 9.52.010 which mandates 12 

percent interest when no other rate was agreed upon ... " (ld at 36). 

Wright v. Dave Johnson Insurance Inc. 

In April of 2012 Division II followed with a similar holding in 

Wright v. Dave Johnson Insurance Inc., ] 67 Wn. App. 758,275 P.3d 339, 

(Div 2,2012). There, Johnson, who was Wright's son-in-law, paid some 
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of the premiums on Johnson's life insurance policy. As in Schrom, there 

was no expectation by the parties that those premiums would have to be 

repaid by Johnson so there was no agreement as to the rate of interest 

which would accrue on the premiums. In ordering Wright to reimburse 

Johnson the Court found; 

There is no evidence of any agreed interest rate. Thus, under 
Schrom, the correct prejudgment interest rate to be applied to 
the reimbursement payments was 12% per annum under 
RCW §19.S2.010(1). (at 776, 777) 

McDowell v. The Austill Company 

In McDoH'ell v. The Austin Company, 39 Wn.App. 443, 693 P.2d 

744 (Div 1, 1985) the parties entered into a written agreement to resolve 

litigation over an indemnity claim. 11 provided that with regard to an 

eventual decision regarding ultimate responsibility, the prevailing party 

would be entitled to interest "at the rate established by RCW § 19.52.010". 

(at 446). Upon determination of final liability, the trial court awarded the 

prevailing party prejudgment interest at the six percent rate applicable 

under § 19.52.010 at the time the agreement was entered into. However, 

the statutory rate had doubled between the time of the agreement and the 

date of the calculation. (at 451). 

On appeal the Reviewing Court determined that since the parties 

had agreed that § 19.52.01 0 should control, prejudgment interest should 

accrue at six percent from the time of the agreement until July 26, ] 981, 
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the date on which interest under the statute was changed from six percent 

to 12 percent, and thereafter should be calculated at the higher rate, 

holding; 

If the parties had agreed to a prejudgment interest rate 6 
percent, that rate wouJd controJ here. However, instead of 
setting a fixed rate, they elected in the Agreement to have the 
amount prescribed by RCW 19.52.010 be controlling. 

(at 452) 

McDowell provides clear authority in support of Douglass' 

interpretation of the statute. In McDowell, the parties agreed upon a rate. 

It just so happened that the rate they agreed upon was the rate provided by 

the statute. However, as the court stated, had they agreed upon a different 

rate, that is the rate that would be used to calculate prejudgment interest, 

and the statutory increase of 6% to 12% between the date of the agreement 

and the effective date on which the interest rate had to be determined 

would have been ignored. 

Chan v. Smider 

A case not directly addressing the issue of whether the trial court 

may substitute the legal rate for a contractual rate, yet still providing 

guidance, is Chan v. Smider, 31 Wn.App. 730, 644 P.2d 727 (Div 1, 

1982). Chan involved the sale of a Seattle apartment house via real estate 

contract providing for 8.5% interest. When the seller refused to close 

escrow Plaintiff sued. (at 732). The trial court detemlined that Plaintiff 
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was entitled to all rent the seller had received between the date closing 

should have occurred and the date of judgment. The court then awarded 

Plaintiff 8.5% interest on the rent which the seller had collected and was 

ordered to pay to Plaintiff. (at 733). The Seller appealed, claiming that 

RCW 19.52.010 required interest to be calculated at the legal rate---then 6 

percent. (at 736). 

The Court used the 8.5% rate contained in the contract which was 

higher than the legal rate. In candor, Douglass notes that Chan's value in 

supporting Douglass' position is not as great as it otherwise could have 

been due to the fact that this was a case in equity and indications were that 

8.5% was selected by the trial court "in fairness" so that Chan would 

receive the same rate as he had agreed to pay under the contract. Still, 

Chan was a case where the Court adopted the contract rate over the legal 

rate while no reported case can be found where the legal rate has ever been 

selected over a plainly stated contract rate. 

State v Trask 

A party is entitled to prejudgment interest as provided by contract. 

State of Washington v. Trask, 98 Wn.App. 690, 695, 990 P.2d 976 (Div. 

2,2000). 
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Hidalgo v. Barker 

In Hidalgo v. Barker, 176 Wn.App. 527, 309 P.3d 687, (Div 3, 

2013), the parties entered into an a!,:rreement to resolve a malpractice suit. 

The agreement provided for prejudgment interest but at an unspecified 

rate. The trial court ultimately set the rate at 12 percent. The attorneys 

appealed. This Division held, based upon Shrom, that under § 19.52.010 

prejudgment interest is correctly set at 12 percent when the parties have 

not agreed on some other rate. (at 551) 

(a) 	Landco's reliance on cases cited in prior briefing 
as authority that a default rate, in addition to a 
separately stated interest rate, is required to avoid 
imputation of the statutory rate upon breach has 
been misplaced. There is no such authority. 

Douglass mentions the following three cases previously urged upon 

the trial court by Landco in support of its contention that a separate default 

rate is necessary to avoid the statutory rate as the only possible 

explanation for the trial court's erroneous rulings on interest. 

Palmer v. Laberee 

Palmer v. Laberee. 23 Wn. 409,63 P.2d 216 (1900) was the only 

case in Landco's trial brief related to prejudgment interest. There, Landco 

mistakenly attributed Palmer with the folJowing statement, "where a note 

is silent as to interest after the payment is due, the creditor is entitled to 

interest by operation of law". (CP 482). Palmer does not so hold and in 
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114 years has never been cited on the issue of prejudgment interest. In 

fact, in Palmer, prejudgment interest was not even an issue on review. 

By the time it filed opposition to Douglass' proposed alternative 

conclusions six and seven and later in opposition to Douglass' Motion for 

Reconsideration, Landco had dropped its reliance on Palmer and moved 

on to Peoples National Bank v. National Bank of Commerce and 

Mehlenbacher v. DeMont. The trial court was apparently influenced by 

those cases in awarding 12 percent interest despite that fact that neither 

case found that a default rate needed to be separately agreed upon in order 

to avoid imputation of the legal rate. 

Peoples NatiOllal Bank v. National Bank ofCommerce 

Landco erroneously cited pages 693, 694 of Peoples National Bank 

of Washington v. National Bank of Commerce of Seattle, 69 Wn.2d 682, 

420 P .2d 208 (1966) for the proposition; 

language in the note that specifies there is to be "no 
interest" "until paid" is not sufficient to eliminate 
the distinction between pre-maturity and post-maturity 
interest. 

(CP 6] 2). First, there is no language on pages 693 or 694 that in any way 

addresses a "distinction between pre-maturity and post-maturity interest". 

Moreover, no such distinction can be found anywhere within Peoples 

National Bank. 
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Worse, the rate of prejudgment interest was not even an issue on 

appeal in People which reviewed the following five issues; 

(1) merger, (2) the dead man statute, (3) usury, (4) statute of 

limitations, (5) misinterpretation of a contract provision not involving 

interest. (at 689- 692). 

At the very end of the decision the Court gratuitously noted; 

Tire notes do not provide for interest. b,terest is allowed at the 
rate 0/6 percent pel' allIlum/rom May 21,1963, the date the 
last note matured and remained due and unpaid. 

(ld at 694). 

Since the issue of whether or not the notes provided for interest was 

not an issue on appeal, the Court's comment regarding interest cannot be 

used in support of an argument intended to tum §19.52.010 (1) on its head. 

The Peoples Court did make one interesting observation that will be 

followed up on later in this brief, 

Contracts must be reasonably construed to accomplish the 
intent of the parties. (at 693) 

In the forty eight years since Peoples was decided it has been cited 

just once during discussion of prejudgment interest. Interestingly that was 

in Mehlenbacher v. DeMont, ]03 Wn.App. 240, 25], ] I P .3d 871 (Div 2, 

2000), the other case cited by Landco in OPPQsition to the Motion for 

Reconsideration which, like Peoples, was cited for a holding which was 

not rendered. 
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Mehlenbacher v. DeMont 

Landeo misrepresented Mehlenbacher. Landeo eited page 251 of 

Mehlenbacher for the following proposition which it did not support, 

"where a contract does not spec~fY a default rate, the statutory default rate 

is imposed upon defclUlt". (CP 612; 20- 2]). Landeo represented that the 

contracts in this ease are very similar to the one in Mehlenbacher because 

they do not provide default interest rates. (CP 613). 

Mehlenbacher was decided on facts specific to that case which are 

180 degrees different than any fact in the case on review. The 

Mehlenbacher facts left no doubt that the parties had expresslY intended a 

separate default rate. Although the notes specified a --0-- per cent rate of 

interest they went on to impose a different rate upon default; 

This note shall bear interest at the rate of--per cent, per 
per annum after maturity or after failure to pay any 
installment as above specified 

The parties then failed to insert the agreed upon "default" rate. Thus, 

having expressed a clear intent to be bound by a different rate upon 

default, but having failed to insert the rate, the Mehlenbacher Court 

inserted 12 percent. The Mehlenbacher Court did not specify whether the 

legal rate was imputed because § 19.52.010 (1) required it or because the 

parties had clearly intended a separate default rate that was left unstated. 

The actual language use by the Court is instructive; 
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Here, the note does not contain a written term for a default 
interest rate. The trial court imposed the statutory rate of 12 
percent interest per annum to the note. We find no abuse of 
discretion. 

(ld at 251). The Reviewing Court did not hold that §19.52.010 required a 

separate default rate. It simply refused to find abuse of discretion by the 

trial court on the particular and unusual facts of that case. 

Telling is the fact that on the issue of the proper rate of prejudgment 

interest, Mehlenbacher has never once been cited in any reported case. Of 

the five cases in which it has been cited, one concerned attorney's fees and 

the other four were limit to standard of review. 

LEGAL ISSUE NUMBER 5 

Was the Landco-Douglass contract sufficient to avoid imputation of 
the legal rate of 12 percent? 

The parties' contract is clear as to interest. Landco's attempt to 

amend to insert a default rate was rebuffed. Landco sought no interest 

when the December 22,2007 payment was not made until March 4, 2008. 

Landco even admitted at trial that it had bargained away any right to 

interest exceeding zero percent. 

1. Standard of Review 

Absent disputed facts, the construction or legal effect of a contract is 

detennined as a matter of law. Yeats v. Estate of Yeats, 90 Wn.2d 20), 

204, 580 P .2d 617, (1978). The general rule is that contract interpretation 
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is a question of law. Kelly v. Aetna Casualty & Surety Co., 100 Wn.2d 

401,407,670 P.2d 267 (1983). 

2. Contract interpretation begins with the contract language 

The touchstone of contract interpretation is the parties intent. The 

intention of parties is nonna]]y to be ascertained largely from the language 

of the contract. in re Estates o{Wahl. 99 Wn.2d 828,831,664 P.2d 1250 

(1983). 

Detennination of the intent of the contracting parties is to be 

accomplished by viewing the contract as a whole, the subject matter and 

objective of the contract, a]] the circumstances surrounding the making of 

the contract, the subsequent acts and conduct of the parties to the contract, 

and the reasonableness of respective interpretations advocated by the 

parties. Stender v. Twin City Foods. inc. 82 Wn.2d 250,254,510 P.2d 

221 (1973). 

As it pertained to interest, the original Landco-Douglass contract 

stated; 

Purchaser and Seller agree that the intrest (sic) rate for the 
first two years of this transaction will carry the minimum 
Federal Rate allowable. At the end of the first two years the 
intrest (sic) rate will be 6% per annum until balance is paid in 
full. 

(CP 49) (Ex P-l). 
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The December 2006 modification, while leaving the "until paid in 

full" language unchanged, provided; 

1,000,000 Balance, Payment of 200,000 per year for 5 years at 
zero interest. 

(CP 68) (Ex P-19). 

The parties clearly agreed to a rate different than 12 percent. 

3. Conduct of the parties provides additional evidence of intent 

(a) 	 In June of 2004 Landco unsuccessfully attempted to obtain 
a modification inserting a 12 percent default rate into the 
contract. 

Four months after execution of the original contract Landco 

attempted to get Douglass to agree to add a 12 percent default rate to their 

contract. Douglass refused. (RT 150- 9; 151; 16). Douglass' intent that 

there be no separate default rate was thereby expressed as was Landco's 

full awareness that there was no such provision in their contract. (RT 568; 

15- RT 569; 7). 

(b) 	 Landco did not seek interest when Douglass was months 
late in paying the December 22, 2007 installment. 

Long after the December 2006 modification the parties agaIn 

evidenced their understanding that there was no interest to be charged on 

the deferred payments, even jf 110t timely paid. When Douglass was over 

two months delinquent in paying the installment due December 22, 2007 

110 interest was offered and none was demanded. Landco's verified 
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complaint sought no interest on the delinquent payment and no interest 

was sought on it at trial. 

The findings show that Douglass paid $200,000 on March 4, 2008 

and nothing thereafter. (CP 583 at 7 & 8) (CP 588 at 20- 24). Landco's 

attorneys presented no post trial argument or briefing to indicate that any 

interest was ever received, claimed or expected on that default. 

4. 	 The "circumstances" at the time of the agreement are also 
to be examined for clues to the parties' intent. 

In this case, the circumstances were Landco's dire need for money 

sooner than Douglass was obligated to pay it and Landco's willingness to 

drop the interest rate to zero in exchange for Douglass' willingness to 

advance money not yet due. 23 

5. Lasley testified that Landco bargained away its right to 
interest in exchange for early cash payments. 

During trial, Landco admitted that interest had been bargained away 

in consideration of Douglass' early payments. 

Counsel; 

The unpaid balance wiIJ carry --- I suppose that should be "an 
interest rate of 6 percent per annum." Did that happen? 

Lasley; 


Well, I think that might have been part of the - - since the payment 


23 	 RT 155; 10- 156; 4 and Ex P-19 eonfinn that Douglass even had to loan Landeo $31,000 
three months prior to Landco striking the bargain to waive interest in exchange for 
immediate cash because Landeo was "stretched to the limit" 
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was being made, I think that was part of the - - the tradeoff with the 
interest, if I'm not mistaken. I could be mistaken, but I - - I don't 
think so. SO ... H (RT 328; 6-16) 

Counsel; 

Now, did T JL and Harley C. Douglass, Inc. agree that no 
interest would be charged on the balance that remained owing 
on the original purchase price? In other words, the bottom line 
figure on this document? 

Lasley; 


The bottom line figure, yes, that's correct. 


Counsel; 

And did you receive a payment at the time the accounting was 
performed? 

Lasley; 


For - - I did, for $114,000 and change. 


Counsel; 


And was one $200,000 installment payment also made? 


Lasley; 


Yes. (RT 331; 2]- 332; 5). 


6. 	 The trial court clearly understood that the parties' had not 
limited zero interest to timely payments. 

Here, the Court is urged to recall the colloquy between Douglass' 

attorney and the court wherein the court admitted that the contract did not 

say that zero interest apply only if all payments were timely made. The 
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testimony is stated verbatim at page 18 of tbis Opening Brief and found at 

RT 882; 15- 883; 2. 

7. 	 These two experienced real estate developers were competent 
to structure their own bargain. 

While announcing the court's decision on May 24, 2013, the court 

described the December 22, 2006 modification as; 

... an arm's length transaction ... something, clearly, that the 
parties entered into knowing fully well what they were doing. 

(RT 862; 20- 25). 

When speaking about how the parties had come to agree upon $3.6 

million as a purchase price, the court noted; 

These folks agreed on the price. That's really all that] needed 
to worry about. It was negotiated and agreed upon. 

(RT 856; 5-7) 

The trial court did not explain why, therefore, it felt justified in 

disregarding the negotiated agreement on interest. 

LEGAL ISSUE NUMBER 6 

Where the parties to a written contract agree upon the rate of interest 
does the trial court abuse its discretion if it awards prejudgment 
interest at a different rate? 

1. 	 Standard of Review 

An award of prejudgment interest is reviewed for abuse of 

discretion. A ruling based on an erroneous legal interpretation IS, 
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necessarily, an abuse of discretion. Endicott v. Icicle Seafoods, Inc., 167 

Wn.2d 873, 886,224 P.3d 76], cert. denied, ]30 S. Ct. 3482 (20]0) 

2. A trial court abuses its discretion when it usurps authority not 
granted to it and thereon issues rulings contrary to statute. 

The Landco-Douglass contract specified a rate of interest. 

§] 9.52.01 0 (1) mandates that the rate agreed to by the parties is the rate 

that court is to use. The trial court therefore had no authority to calculate 

prejudgment interest at another rate. When the court, acting under an 

erroneous interpretation of a statute, awards relief in direct violation to 

that authorized by the statute, it has abused its discretion. (Endicott at 

886). 

A trial court also abuses its discretion when its decision is 

manifestly unreasonable or exercised on untenable grounds. Noble v. Safe 

Harbor Famizy Pres. Trust, ]67 Wn.2d ] 1, ]7,2]6 P.3d 1007 (2009). An 

error of law constitutes an untenable reason. Id.; Wash. State Physicians 

Ins. Exch. & Ass'n v. Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054 

(] 993). Awarding interest contrary to the statute was an error of law and 

therefore an abuse of discretion. 

3. 	 A trial court abuses its discretion when it reads into a 

contract, a material term not there. 


Courts cannot write into a contract a provision which the parties did 

not incorporate therein when the subject matter was being considered and 

40 



agreed upon prior to executing the contract. Armstrong v. Taco Time 

International. Inc., 30 Wn.App. 538, 548-49, 635 P.2d 1114 (Div 3, 

1981). By detennining that prejudgment interest should accrue at 12 

percent after maturity the trial court inserted into the contract its own tenn 

which Landco tried in vain to get Douglass to agree to in 2004. 

REGARDING INTEREST ON THE JUDGMENT 

LEGAL ISSUE NUMBER 7 

Is conclusion number seven, which states that Plaintiff is entitled to 
interest on the judgment at the rate of 12 percent, supported by the 
findings? 

RCW 4.56.110 (1) provides that interest on judgments mirror the 

interest rate stated in the contract. Only if the contract rate is not set forth 

in the judgment shall interest accrue at 12 percent. (4.56.110 (4». The 

trial court concluded that interest on Landco's judgment should bear 

interest at 12 percent without finding that their contract had not already 

provided for an agreed upon rate. The conclusion is unsupported and 

remand is required. 

1. Standard of Review 

Conclusions of law are reviewed de novo. Hegwine v. Longview 

Fibre Co .. Inc., ]32 Wn.App. 546, 555, 132 P.3d 789 (Div 2, 2006). They 

are reviewed based on findings of fact to detennine whether the trial 

court's findings are supported by substantial evidence, and if so, whether 
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those findings support the conclusions of law. Substantial evidence is 

evidence of sufficient quantity to persuade a fair-minded, rational person 

of the truth of the declared premise. In re Snyder, 85 Wash.2d 182, 185­

86,532 P.2d 278 (1975). 

2. 	 The court is authorized to award 12 percent interest on 

judgments arising from breach of contract by RCW 

4.56.110 (1) & (4). 

RCW 4.56.110 (1) & (4) which provide; 

(1). 	 Judgments founded on written contracts, providing for 
the payment of interest until paid at a specified rate, shall 
bear interest at the rate specified in the contracts: 
PROVIDED, That said interest rate is set forth in the 
judgment. 

(4). Except as provided under subsections (1), (2), and (3) of 
this section, judgments shall bear interest from the date of 
entry at the maximum rate permitted under RCW 
19.52.020 on the date of entry thereof. 23 

In this case, the parties had a written contract which provided for the 

payment of interest until paid at a specified rate. Their contract could not 

have reflected the statute better had they had a copy of §4.56.110 (l) in 

front of them as it was being drafted. Before the trial court could award 

] 2 percent under §4.56.110 (4) it first had to determine whether or not the 

contract provided for payment of interest until paid at a specified rate and 

issue a finding thereon. The trial court failed to do that. 

23 the entire statute is included as Appendix H 
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Conclusion seven provides; 

Plaintiff is entitled to ... interest on all amounts at the rate 
of 12% per annum from the date of judgment to and until 
the date of full payment 

(CP 591) 

The only finding that even mentions interest is finding ]8. 

However, finding 18 does not support conclusion seven and as already 

shown, if the trial court was relying upon the language, "on or about 

December 22, 20]]" there was no evidence to support that part of the 

finding. 

Section (1) of RCW 4.56.1 ] 0 manifests a legislative intent to allow 

contracting parties the freedom to specify an interest rate different from 

the imposed by Section (4). Jackson v. Fenix Underground, Inc., 142 

Wn.App. 14],146,173 P.3d 977 (Div 1,2007). The contracting parties 

are by statute, provided with the freedom to choose varying interest rates 

depending on their individual circumstances. (id at ] 47). 

As stated earlier, in this case the circumstances were Landco's need 

for money sooner than Douglass was otherwise obligated to pay it and its 

willingness to drop the interest rate to zero in exchange for Douglass' 

willingness to advance money not yet due. 25 

25 RT 155; 10- 156: 4 and Ex P-19 confirm that Douglass even had to loan Landco $31,000 
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RCW 4.56.110 (1) provides that the judgment accrue interest at the 

same rate as is referenced in the contract, provided the court references the 

contract rate within the judgment. However, after concluding that the 

judgment should bear interest at 12 percent, the court was hamstrung by 

its own conclusion from including the necessary language in the judgment 

to allow interest to accrue at the contract rate. Where the court leaves out 

reference to the contract rate interest then automatically accrues at 12 

percent under 4.56.] 10 (4). 

In other words, the court's conclusion was in error because there 

was no finding to support it. That error prevented the court from properly 

applying RCW 4.56.1 10 (1) which then led to an improper interest rate 

being applied to the judgment. Judgments founded on a written contract 

are supposed to bear interest at the rate specified in the agreement. 

(Jackson at 142). 299, 339, 858 P.2d 1054 (1993). Awarding interest 

through misapplication of the statute was an error of law and therefore an 

abuse of discretion. 

three months prior to Landco striking the bargain to waive interest in exchange for 
immediate cash because Landco was "stretched to the limit" 
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3. Douglass' timely objection to conclusion seven was overruled 
and its proposed alternative was denied. 

Douglass' objection to proposed conclusion seven contained an 

ahernative conclusion which stated, "The Judgment to be entered herein 

should provide that it bears interest at 0%... ". (CP 548). 26 

In a separately filed proposal of additional findings and conclusions, 

Douglass asked the court to conclude that interest on the judgment bear 

interest at zero percent. (CP 554 at [2]).27 Douglass' objections were 

overruled and its proposals denied by implication when the court adopted 

Landco's proposed conclusion seven. 

REGARDING ATTORNEYS FEES 

LEGAL ISSUE NUMBER 8 

Does the court abuse its discretion when it awards attorneys fees for 
work performed by unlicensed legal interns without finding that they 
were qualified to perform substantive legal work, that the work 
performed was of a legal nature and was supervised by an attorney? 

1. Standard of Review 

An appellate court will uphold an attorney fee award unless it finds 

the trial court manifestly abused its discretion. Discretion is abused when 

the trial court exercises it on untenable grounds. Chuang Van Pham v. City 

a/Seattle, 159 Wn.2d 527, 538, ] 51 P.3d 976 (2007). 

26 Douglass' objection to conclusion seven and alternate proposals are attached as Appendix 
F 

27 Id 
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2. Relevant Facts 

On June 18, 2013 Landco filed its motion for attorneys fees as 

prevailing party pursuant to contract. (CP 647). Filed with the motion 

was the affidavit of William S. Hislop, one of Landco's attorneys, to which 

was attached time records showing the work performed by Mr. Hislop's 

firm. (CP 698- 767). 

Paragraphs 7 and 8 of Mr. Hislop's affidavit established that his firm 

employed an undetermined number of "legal interns"---full-time students 

at Gonzaga University School of Law---to perform legal research, editing 

and administrative functions. (CP 699). Paragraph 11 verified that of the 

attorney fees sought, $24,514.16 resulted from the work performed by 

these legal interns. (CP 700). 

3. Legal Argument 

Washington's courts have long insisted on specific criteria that must 

be satisfied before a prevailing party may recover fees for the work of 

non-attorneys; Three of the six criteria are spelled out below; 

(1). 	The services performed by the non-lawyer personnel must be 
legal in nature. 

(2). The performance of these services must be supervised by an 
attorney. 

(3). The qualifications of the person perfonning the services must be 
specified in the request for fees in sufficient detail to 

46 

http:24,514.16


demonstrate that the person is qualified by virtue of education, 
training, or work experience to perfonn substantive legal work. 

Absher Construction Company v. Kent School District 79 Wn.App. 841, 

917 P.2d 1086 (Div I, 1995). Landco's proof fell short of establishing the 

three criteria noted above. 

Douglass' opposition argued that Landco's failure to adequately 

qualify the work or the intems required that their time be stricken. (CP 

837,851- 852). On October 14,2013, the trial court awarded Landco fees 

based upon the work of the interns because they were law students. (CP 

927). Qualification is not established by simply being a "law student". 

A bsher mandates that all six criteria be satisfied in order to award 

fees for non-lawyers. A court's decision is manifestly unreasonable if it is 

outside the range of acceptable choices, given the facts and the applicable 

legal standard; it is based on untenable reasons if it is based on an 

incorrect standard or the facts do not meet the requirements of the correct 

standard. In re Marriage of Littlefield. 133 Wn.2d 39, 46-47, 940 P.2d 

1362 (1997). 

Findings of fact and conclusions of law are also required in order to 

establish a record for proper review of a fee award. The absence of such a 

record requires remand so that the trial court may develop one. Mahler v. 

Szucs, 135 Wn.2d 398,435,957 P.2d 632 (1998). 
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A finding that the interns were "full-time students at Gonzaga 

University" did not establish that they were qualified to perform 

substantive legal work. There was no evidence from which the court 

could discern how long the interns had been law students. A student 

enrolled in law school for three years might be qualified. One having 

enjoyed only a week of law school would certainly not. 

The court's finding is particularly surprising since immediately prior 

to allowing fees for the work of unlicensed interns the court disallowed 

fees for the work of paralegals based upon failure to establish 

qualifications. (CP 926, 927) 26 

Since there was no evidence to establish qualification to perform 

substantive legal work or that any such work had been supervised by an 

attorney the award of $24,514.16 in attorney fees based upon the work of 

these unlicensed interns was a clear abuse of discretion. Douglass asks the 

court to reverse the trial court as to the $24,514.16 and remand for 

recalculation of the fee award and the judgment based thereon. 

DOUGLASS SEEKS ATTORNEYS FEES ON APPEAL 

The prevailing party is entitled to attorney fees and costs on appeal 

if requested in the opening brief and if applicable law grants to a party the 

right to recover. RAP 18.1 (a)- (b). 

26 the paralegals may well have been more qualified than the law students but we can't know 
because no qualifications were provided. 
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RCW § 4.84.330 allows parties to enter into agreements that allow 

the prevailing party to recover attorney fees in disputes arising from the 

agreement. The Landco-Douglass contract calls for recovery of fees by 

the prevailing party. (CP 47 Para (g)). A contractual provision allowing 

fees to the prevailing party should be honored. Hill v. Cox, 110 Wn.App. 

394,41 P.3d 495 (Div 3, 2002). 

VI. CONCLUSION 

1. Conclusion number six is not supported by the findings and is 

contrary to RCW § 19.52.010 (1). Douglass seeks remand with instruction 

to issue a new conclusion ordering that prejudgment interest be calculated 

at zero percent and ordering a new judgment based upon that conclusion. 

2. Finding number 18 is not supported by substantial evidence. 

Douglass seeks remand with instructions to issue a new finding stating 

that the Landco-Douglass contract specified that the rate of interest be 

zero and that prejudgment interest be calculated at that rate. 

3. Alternatively, since the award of prejudgment interest included 

$144,000 contrary to finding 18, Douglass seeks remand with instruction 

to deduct $144,000 from the judgment. 

4. Douglass asks this Court to detennine that when contracting parties 

agree in writing that a deferred balance shall accrue interest at a certain 

49 



rate they need not specify an additional "default" rate in order to avoid 

imputation of the 12 percent statutory rate upon breach. 

5. Douglass asks this Court to hold that The Landco-Douglass contract 

was sufficient to avoid imputation of the statutory rate of 12 percent. 

6. Douglass asks this Court to hold that when the parties to a written 

contract agree upon the rate of interest the trial court abuses its discretion 

if it awards prejudgment interest at a different rate. 

7. Douglass seeks remand with instructions to issue a new conclusion 

six stating that interest be calculated at zero percent and that a new 

judgment be issued to include reference accrual of interest at zero percent. 

8. Douglass asks this Court to hold that the trial court abused its 

discretion when it awarded attorneys fees for work performed by 

unlicensed legal interns absent findings that they were qualified or 

supervised and to remand with instruction to reduce the attorney fee award 

by $24,514.00 and to reduce the judgment accordingly. 

9. Douglass asks tTt th s Court order Landco to pay Douglass 

reasonable attorneys fees and 	 sts incurred in this appeal. 

RESPECTFULLY U MITTED this 30th day of April, 2014 
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c. Included Ilems (in addition to General Provision 2.): stove/range 0 refrigeratorn washer 	 trash compactor 
o wood stove 0 fireplace insert 0 security system 0 ether: _~~. __. 

d. Excluded items: 
c. Services: Without warranty or representation, SelJer believes the foUowing are available at the Property: natural gas 

o electricity 0 telephone 0 cable tv. 0 public or cOll1ffiunity water system 0 private waler syslem or well 0 irrigation system 
o public sewer [J onsite sewage system 0 other: _ 	 .__.~___~ __ . . 

~ -7}-	 ..,.,.,--/)~ 
3. PURCHASE PRICE: _ ~l,h('cr'e_ l/ifr/J'ot1 <5;)( i;;cnc,Ql'{'>~_ 7hOI'A.....,.<'C !'1K 

($ .3« Cv'("2 (2(2(2 . __~.__) Eame;;[ Money: $.~__ . __ ; to beheld by 0 Selling BrokerOClosing 
Agent; ift the form of 0 check 0 cash 0 promissory note (a copy of any check or nole may be attached). 

4. FINANCING: Agreement 0 is ~s not contmgcnt on Buyer obtaining lender financing. If so, Buyer is applying for 0 conventional 1 

o f11 A OVA [l rural development financing and shall submit application within days (5 days if not filled in); arnoU11t Seller 
will contribute toward Buyer's loan costs, origination fees, lender required prepaid amounts and reserves, and customary buyer closing 
costs $ if not filled in); maximum Seller to pay for lender required inspections and repairs 
$ ___________ .___.($0.00 if not filled in); and Seller may terminate Agreement if (check if applicable): a. 0 Buyer does not 2' 

waive FinanClrig con.tingency within ____ days (30 days if not filled in); or b. 0 Buyer does not provide loan approval within 2 

_._.___ days (14 days if not filled in). 2: 

5. 	 TNVESTIGATIONIINSPECTION PERIOD: days (10 days if not filled in). (A home inspection is recommended.) 

·.Buyer elects not to conduct a home inspeclion. "" 


,: irTLE INSURER 	 CLOSING AGEN1\ zpo/loce- .G<··'4-~ 	 i',.,k"I"C~ Qu"tJ1itt.. ~ 
7. CLOSING DATE: 76D TERMINATION DATE. ~6:0 26 

POSSESSION:I~,'bosing 0 Other 27 

8. BUYER DEFAULT (cbeck only one): o Forfeiture of Earnest Money 0 Seller's election of remedies. 	 28 

9. OFFER EXPIRATION DATE: ____~_.____ ___ COUNTEROFFER EXPIRATION DATE: _____ 

10. COMMISSION: Seller shall pay U;;ting Broker according to Listing Agreement or $ or % 30 

of purchase price; and Selling Broker $, or. % of purchase price. Buyer shall pay Selling Broker 31 
$ ______~____ or iI·_% of purchase price. 32 

\1 

11. ADDENDA AND ADDITIONAL PRO~SIONS: The following provisions and attached addenda are part of this Agreement: 33 
oDisclosure of rnformation on Lead Based Paint and Lead Based Paint Hazards o For Your Protection: Get a Home Inspection (required 34 

with FHA financing) 0 Sale of Buyer's House 0 Mold Disclosure and Release 0 Buyer's Procurernent of Insurance 0 Land and 35 

Acreage O_S~l~erFinanCL'1gAddendum' r~~Pth:~:. :;51E£ d~vtJlbiy: l 'ff/--- ~ 

12.AGENCY DISCLOSURE: Selling Licensee represents 0 Buyer 0 Seller 0 both Buyer and Seller o neither Buyer nor SeHer. 41 

Listing Licensee represents 0 SeDer0 both Buyer and Seller. 42 

L :1S A LEGAL AND BINDING AGREEMENT. PROVISIONS ON THE FOLLOWING PAGES ARE PART OF THIS 43 

AG.KEEMENT. PLEASE READ CAREFULLY BEFORE . . . 	 44 

11/
Seller's Initials ( ) (_ ..-J 45. 

ICCopyright SpokillJe A,roci,tiO!l of REALTORS® 2/00 Form SAR4135 (Rev. 7103) E - Broker I YELLOW - Selkr 0; p~1Buyer 
Spokane County No.: 10-2-00576-0 
TJ LANDCO v. HARLEY DOUGLASS 
Plalllllfr's Exhibit No.: Pl 
Disposition: 



GENERAL PROVISIONS 


1. PARTIES. Seller and Buyer agree to sell and purchase the identified Property. Seller represents that Seller is the owner of or has full right and 
autpority to sell the Property. Unless this Agreement states Buyer is acting as a nominee or bas a right tq assign, Buyer's rights under this Agreement 
,'.:.!..,~. ilt be assigned by Buyer without Seller's prior writter. cansent, which consent shall not be unreasonably withheld. 

;.~?\; . 
:;:·:;;·.··P.ROPERTY. Buyer and Seller authorize Broker(sl to correct unintended mistakes and omissions in the legal desyription, with Seller to be 

responsible for assuring its accuracy. . 
a. Additional Included Items. bl addition to the items checked in paragrapb 2.c. on Page 1. the following additional items presently located on 

the Property are included: attached floor coverings: screen a!)d storm windows and doors: built· in appliances: window coverings and treatments; 
awrungs; plumbing, lighting, heating, ventilating and cooling systems and fiXTures (including light bulbs and filters); [lreplace doors and gas logs: 
landscaping and anached inigation equipment; hot tubs; attached television antt:uowdisbes and operating equipment (urJess leased or rights to use 
are not transferabJe); soft waltr unit and/or fuel tank (unless leased); garage door openers and transmitters. Buill·in appliances will be considered 
included regardless of whether checked on Page I, AlIlis!ed items are to be transferred free and clear with the Property at no addifional cost. 

b, Property Condition, Except as expressly provided or as required by law, BLlyer is buying the Property in its present condition, "as-is". Seller 
has been advised of their obligation to di£close known adverse material facl~ affecting the property that are not apparent or readily ascertainable. 

c. Seller to Maintain Property. Seller shall use Seller's best efforts to maintain the Property in its condition as of the date of Mlltual Acceptance 
and until Buyer is entitled to Possession. Buyer is entitled to recei ve access during the week prior to Closing (or receipt of possession if early 
possession is granted), a~ a mumalJy agreed aad reasonable time, to walk through and visually inspect the Properly. TIllS walk through is provided so 
Buyer may verify that no adverse material damage was previously concealed or has occurred after Buyer's last offer WaS made, If improvements on 
the Property are destroyed or materialiy damaged by accidental fu e or other accidental casually prior to Closing, or if material adverse changes occur 
i:1 the Property for other reasons prior to change of PossesslOn which are nOllhe fault of the Seller, then Buyer may elect to terminate lhis Agreement 
and the earnest money shEll be refunded to Buyer. 

3. PURCHASE PRICE AND PAYMENT. Except as e~pressly slated: a. the Purchase Price wJJl be paid in cash, inclusive of earnest money; and b. 
Buyer represellts they have sufficient funds avaiJable to close this sale without relying on allY contingent source of funds, including funds from loans, 
gifts. rerirement or future earnings. 

a Earnest MOlley, Unless otherwise stated, any earnest money check, cash or note shall be provided by Buyer when offer is made. Any earnest 
money check shall be deposited \vlthin two days after Mutual Acceptance of this Agreement If anyone other than Selling Broker is appointed to hold the 
earnest money, any earnl'st money check shall nonetheless be held by the Selling Broker until Murual Acceptance of lhis Agreement, and then transmitted 
within two days of Mutua! Acceptance to the person or entity designated to receive and hold such earnest money. If the amount of the eamest money 
deposIt exceeds $IO,DOO.OO, Buyer has the tigbt to have the earnest money placed in an interest bearing trust account for Buyer's benefit If Buyer 
""; <,:/s this option, Buyer shall complete and deliver a Form W-9, Otherwise, the earnest money sball be held in a pooled trust account. 
t,':i~, 

4.' ~El'i'DER FINA."lCING, If Buyer's obligations are contingent upon receiving lender fmancing, Buyer shall make a complete written application 
and'pay any required Lender costs wilhin the time spcciiied on Page I. Mter the date by which loan application must be made, Buyer shall nOl have 
the right to make any additbnalloan applications without Seller's prior written consent, which consent \Viti not be unreasonably withheld_ Buyer 
shall use best effOlts to obtain loan approval meeting the terms of Buyer's application, or terms more favorable to Buyer. Loan approval meeting the I 

terms of Buyer's application, or terms more favorable to Buyer, shall be accepted by Buyer. The lender may require inspections and or work to be 7 
performed as a condition of loan approval, and Seller shall pay up to the amount Seiler agreed to pay on Page I in advance. If the cost for such items a 
is greater than the amount Seller has agreed to pay, and neither Buyer'nor Seller agrees to pay the differeoce within 10 days of notification of the 8 

excess requirement, then this Agreement shall terminate, B: 

If the final appraised valuation of the Propei1y (after any reconsideration the lender deeides to undertake) is less than the Purchase Price, then B: 

unless SeUer agrees to lower the Purchase Price to the appraised valuation, Buyer may terminale this Agreement within 10 days of being notified of 8, 

the final appraised valuation. If FHA, VA or USDA financing is involved, then the Amendatory Clause required by FHA Handbook 4155.1 Rev-3. 6! 

shall ~onlrol over any conflicting provision!; in this Agreement. If Buyer is seeldng FHA financing, Porm HUD-92564-CN regarding home inspections 81 

is attached and part hereof, ': 8; 
a. Buyer Waiver Required. IfSeller has ~served the right to terminate this Agreement in tbe event Buyer does not waive the iinancing contingency. BE 

then at any time after e;o;piration of the requii~d date for Buyer's waiver and until Seller receives Buyer's Notice of Waiver, Seller may give Notice 8<; 

terminating this Agreement. Thereafter, Buyer'may nol reinstate this Agreement by attempting to give, later Notice of Waiver. 9:) 

b. Loan Approval Required. If Seller has reserved the right to terminale this Agreement in the event Buyer does Dot pmvide Loan Approval, Buyer is 9) 

to provide a Loan Approval Letter from their lender meeting the terms of this paragraph. Such Loan Approval LeUer must confum that the lender has 92 
reviewed and approved this Agreement as mutually accepted; has approved BLlyer's credit report; and has verified and approved Buyer's employment and 93 

other sources of inccme, and the availability of funds required by Buyer and not being financed under the loan for which application has been made. The 94 

Loan Approval Let'.er must further state that, after reviewing the foregoing and other relevant infol.11lation required from Buyer, Buyer is approved for the 9S 

loan for which they have applied subject oniy to appraisal, changes in fmandal status ofBuyer, matters affecting title to the Property, and fmal underwriting 96 
approval If Seller does nct receive a. copy of the lender's written Loan Approval Letter by the date required, then until Buyer provides the required 97 

approval, Se1.Ier I:1ay give Notice terrninatLl1g this Agreement. Thereafter, Buyer may not reinstate this Agreement by attempting to give later Notice of Waiver. 98 

S. T~STIGATIONIINSPECTlON, w 
, • Investigation, Buyer agrees .that no information provided from or through Seller or !be real estate licensees rela:ed to listing or marketing the 100 

t· : :,cty, including information from the MI.!:;, in any advertising or in any other communication, constitutes a.representation of fac~.and Buyer is to 101 
inu::~endently verify all such infOlmation. Accuracy of the information from Seller or the licensees to be velifiedby Buyer in this paragraph shall be a 102 
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material condition for purposes of this Section 5. Buyer's investigation of these matters shall be al Buyer's sole expense. Buyer may onJy Use this 
investigation to object to material conditions O[ defects previously unknown by and undisclosed to Buyer. Euyer's. inve.stigation of the Property sball be 
deemed satisfactory uruess Buyer gives writ1en Notice identifying all unsatisfactory matters within the Inve.stigationlIospection period provided on Page 1. 

b. Home Inspection. Buyer acJGlowledges having been advised thaI unless Buyer is qualified to fully assess the condition of Ihe Property. Buyer is 
:;.>:::·1Iy advised to obtliin a professional home inspedion. If Buyer elects to conduct a home inspection: then Buyer's agreement is conditioned upon 
.. 'i;?S review and approval of a written home inspection report, to be prepared br ~ qualified professional of Buyer's choice and at Buyer's expense. 

'inspection may cover all ponionl) of the Property, improvements thereto, and their condition. Buyer may disapprove the inspection report on the basis 
oJ any condition identified in the inSpec~oll report that the inspector recommends be corrected, but not on the basis of purely Information or preventative 
rr.ai'ltenance items. This contingency shall be conclusively dccmed satisfied unless within the lnvestigarion/Inspection period provided on Page 1, the 
Seiler or Listing Agent receives a copy of the wril1cn inspection report and a Notice of disapproval from Duyer identifying the conditions contained 
within the inspection report to which Buyer objects. 

If scch a Noticc of discpproval is received, and if within five days thereafter Seller does not agree In writing to correct tha conditions identificd 
by Buyer, then within three days thereafter Buyer may elect to terminate this Agreement and any eamest money shall be immediately released to 
Buyer. If Seller does agree to correct such conditions, the correction work: will be promptly complcted by or all behalf of Seller, at Seller's expense. 
The. work must be completed in sufficient timt: prior to Closing thaI Buyer may cause the Property to be reinspected, at Buyer's expense, by a 
quahtied professional of Buyer's choosing. Sellcr and Buyer ~hall be bound by approval or disapproval decisions of I.he professional providing such 
reimpeclion. Buyer waives !he righ! to receive an amended ,seller Disclosure Slatement under RCW 64.06.040 based upon any conditiOllS identified 
inlbe inspection rep or!. A qualified prufessional shall mean a persoll whose occupation includes conducting professional home inspections for a fee 
on a regular basis, or a licensed and bonded con!raclor currently engaged in housing cOIIstrtlction. 

UnJess otherwise expressly stipulated in this Agreement. radon levels which do nol exceed cun'ent EPA guidelines shall not require correction. 
Further, in connectioll with any profeSSional inspect:on, Buyer acknowledges tbal if any dwelling on the property was constructed prior to 1978, there 
may be lead~based paint Many pre· 1978 buildings have Jeadbased paint. Buyer understands that, jf present, lead may cause lead poisoning and 
associHted seriolls health probJem.~. If any dwelling on the Property \Vas constructed before 1978, Buyer acknowledges receipt of the pamphJet published 
by the United Siaies Envirollmenlal Pruleclion Agency entitled "Protect Your Family From Lead in Your Home", and the addendum entitled "Disclosure 
of Information on Lead- Based Paint Hazards" is made part of this Agreement by this reference. If the Lead Paint Addendum is required and has not been 
completed prior to mumal accepta'lce of this Agreement, then Buyer shall have the unconditional right to terminate this Agreement for three days 
following Buyer's receipt of the completed Lead Paint Addendum. In addition, Buyer shall have ten days following receipt of the completed Lead Paint 
Addendum to conduct an inspection for lead-based paint hazards. 

6. TITLE Al'<'D TlTLF; INSURANCE. J 

a. Title. Unless otl1erwise specified in this Agreement, title to the Property shall be marketable at Closing. Rights, reservations, covenants, conditions I, 

and restrictions, presently of record; and eRsements and encroachments not materialJy affecting the value, or unduly interfering with Buyer's intended uSe 1; 

of '~e Property, shall not be deemed to render title unmarketable. Encumbrances to he discharged by Seller shall be paid by SeUer on or before Closing. I: 
. <. Title Insurance. Seller authorizes Closing Agent, lit Seller's expense, to apply for a standard form owner's policy of title insurance, with I: 

..t·!<·,.bwllcr's additional protectio;l illld inflation proteccon endorsements, if applicable and available at no additional cost, to be issued by the designated J; 

\i'.~~ 'insurance company. The title policy shall contain no exceptions other than those contained in said standard form and those consistent with this Ji 
AgteernenL 1< 

c. Failure of Title. If title is not rr.arkelabJe or not insurable, as required in this Section, and despite Seller's payment of monetarY encumbrances and 11 

best efforts to correct Litle defects prior to Closing, then Buyer may tenninate this Agreement. Tn that event, Buyer's sole election shall be either to waive Il 
such def&ts, or to terminate this Agreement and receive a refund of the earnest money. Nothing in this provision shall dirn.inish or affect any covenants 14 
or warranties given in any deed or other conveyance at Closing 14 

7. CLOSING AND POSSESSION. 14 
a. Closing and PossessIon. Upon demand, Buyer and Seller will promptly deposit wilb the Closing Agent all instl1lmenlli and monies (in cash 14 

or by cashier's check) reqllired to complete the transaction in accordance with this Agreement. Closing shall occur on the Closing Dale, or earlier by 14 
mutual agreement. In the event the tnmsacuoh cannot be Closed by the specified date due to an occurrence, other. than a default, outside the control 14 
of Seller or Buyer (e.g. loan preparation delay), the parties hereby agree to extend the date of Closing for a period as necessary to remedy the delaying 14; 

occurrence. The date of Closing shall not, h?'fever, be extended beyond the Termination Date, unless further extension is agreed to by all parties by 14' 
Addendum. Closing is defined as the date "'{h.eD appropriate conveyance documents have been recorded and Seller's proceeds, if any, are available 15{ 
for disbw-sement. Buyer shall be entitled to Possession at 5:00 p.m. on the stated Possession Date. Possession shall be considered transferred 'when 15' 

Bllyer has phystcal possession of the PropertY, all garbage, debris, and items to be retained by Seller have been removed from the Property, and keys 15: 
and openers have been provided to Bt:yer. 15:: 

b. ClOSing Costs ond Prorates. Except as specified by applicable statute or regulation, Closing Agent's fees shall be shared equally between 15l 

Buyer and Seller. Seller shall pay any real estate excise tax. Taxes for the current year, condominium and h'omeowner's association dues (Ul)less 15.': 

otherwise provided by association rules), if any, rent, interest, insurance, and water and other utility usage charges constitUting liens shall be prorated J5C 
as of Closing. Buyer agrees to pay for remaining fuel in fuel lank as of the date that Buyer is entitled to possession, provided that Seller obtains a J57 

written statement as to the quantity and current price thereof from the supplier. Upon request of the Closing Agent, Seller shall also provide !be names 153 

and addresses of the providers of all lienable utilities, includ:ng special disnicts, entitled to coUect charges in connection with the Property. 159 

c. Closing Instruments. Except as provided in this Agreement, if there are provisions for: (a) conveyance of fee title, title shall be conveyed by 160 
StatuTOry Warranty Deed; (b) Selier ftnancing, Seller and Buyer shall execute Note Form LPB m·A secLlfed by Deed of Trust Form LPB 1122 or Real 161 
Estate Contract Form LPB #44, whichever is specit"ied by Seller on or prior 10 Closing; (c) sale and transfer of B-vendee's interest under an existing real 162 
e.~ontract, Seller and Buyer shall eXEcute Purchaser's Assignment of Contract and Deed LPB Form #14. . 163 

8:: .. ··.·;?AULT Ifeither Buyer or SeJler defaults, the non·defaulting party may seek specific performance and/or damages,. or upon Buyer's default, SeUerrnay 164 

elei:.,·io retain Buyer's earnest mor.ey deposit as liquidated damages. Provided, ifSection 8 on Page 1 indicates that Seller's remedy is Forfeiture of Eamest 165 

Buyer's Initials ( -OJ c:....J (__.._l Sel!er's Initials ( .....___)(___) 166 

PROPERTY AD[)RESS: _._~...~__~___________~_...____________...._~~_~ __~_....._______. PAGE 3 OF 5 

<eCoP),righ< Spokane Associ.tion ofREAl.TORS® 2,\)0 E'onn SAR4135 (Rev. 71;)3) WHITE· Broker I YELLOW Seller PrNK . Buy~r
07 233 



Money, then Seller's exclU1iive remedy in !he event of Buyer's default shall be forfeiture ofBuyer's e.amest money deposit, up to a maximum aftive percent 
(5%) of the Purchase Price. Any additional earnest money deposit shall be refunded to Buyer. This provision shall. not. however, entitle Buyer to recei ve a 
retJm of other non-refundable amounts which may have been paid to Seller, such as early possession rent, extension fees designated lIS such, payments for 
upgrades and Buyer specified modifications to new ccnstruction, and similar items . 

. ' '.8 dispute should arise regarding the disbursement of any earnest money, the party holding the earnest money may interplead the funds into 
,.c·:, ·.',;ilter deducting and retaining costs of the interpleader, inciuding reasonable attomeys' fees. Any forfeited earnest'money shall, after deduction 
~;:.·::)..enses incurred by either Listing or Selling Broker on behalf of Seller or Buyer, b~ divided equally between Seller and Li~ting Broker, Provided, 
liittever, that the amount due Listing Broker shall not exceed the agreed brokerage fee. \ ' 

9. ACCEPTANCE OF OFFERS AND COUNTEROFFERS. S~lIer shall have until the Offer EXpiration Date to accept Buyer's initial offer, unless 
soonel withdrawo. If Seller makes a (;ounteroffer, Buyer shall have until the Counteroffer Expiration Date \0 accept Seller's Counteroffer, unless sooner 
wil~drawn. Any offer Dr counteroffer for which no acceptance date is stated shall be considered to provide two days for acceptance unless sooner 
withdrawn by the offering party. An offer or counteroffer shalJ be considered accepted when a copy signed by allllecessary parties has been deliVered or 
transmilteci by facsimile to the office of t11e Broker representing the last offerir.g pruty (or the party if not represented), which date sball be the date of 
Mutual Acceptance Any offer or counteroffer lllay only be w; (hdrawn rrior to acceptance by delivering or transrnining by facsimile Notice ofwithdrawal 
to the office of lhe Broker representing the party to whom the offcr or counteroffer was made (or the party if oot represented). Any change in the terms I 

presented in an offer or countlOwfftr shall be considered a counteroffer. Any offer ()I counteroffer not accepted within the time period required 5hail cause: I 

tHs Agreement to lapse; and any earne,t money deposit shall be retumed :0 Buyer. I. 

10. COMMISSION. To the extent nol specified in Section lOon Page I. commission shall be paid as provided in any listing or other written commission II 

agreement Seller irrevocably assigns a ponion 01 Seller', proceeds, aod Buyer irrevocably assigns a portion ofBuyer's funds, to the Brokers sufficient 11 

to satisfy l'1e commission obligation. This assignment may only be modified by mitten agreement signed by the Brokers. 11 

11. CONTINGENCrns AND ADDENDA. Except as expressly provided in this Agreement or as required by law, Buyer's obligations an: not II 
subject to any contingencies. If any applicable contingency is not satisfied or waived, and unless Buyer or Seller defaults, this Agreement shall IE 

terminate and the earnest money shall be refunded to Buyer. IE 

12. AGENCY REPRESENTATION, If the Selling and Listing Licensees are affiliated with the same Broker, and both Seller and Buyer are being I" 
represented (including by. dual agents) then the Broker is a dual agent. Each party confinns that prior oral and/or written disclosure of agency was 19 
provided to them in this tfansaction and that each has receiver! a copy of the document entitled 'The Law of Real Estate Agency". 19 

13. GENERAl, PROVISIONS: 19 
. ) Notices. Notice must be given in writing. Notices to Seller must be signed by at least one (I) Buyer and shall be deemed to be given when actually 19 

r(:,~, P by Seller, or at the office of Listing Broker. Notices to Buyer must be signed by at least on~ (l) SelJer and shall be deemed to be. given when 19. 
at ,>' ~i received by Buyer, or Ilt the office of Selling Broker. Both parties must keep Brokers advised of their whereabouts. Brokers and Licensees have 19. 
r.o;eSpollsibility for Notices beyond calling the party or delivering l~e Notice to the party's last known address. 19: 

(b) Computation of nme. Unless provided otherwise, "days" are calendar days ruld any period of time in this Agreem~t shall expire at 9:00 191 
p.m. of the last day of the specified time period. Other than any lime periods provided in Section 9, if the last day is a Saturday, Sunday, or legal state 19'­
holiday as dcf!r.ed iri RCW 1.16.050, then sllch period shall expire on the next day which is not a Saturday, Sunday or legal holiday. In c.a1culating any 20C 
time period, the date of the event commencing the period shall not be counted. Unless otherwise specified, time periods in this Agreement commence 201 
~n Mutual Acceptance. 2Q:; 

(c) Faxes and Coulltel'parl~. Facsimile transmission Cif any signed orig.inal document, and retransmission of any signed facsimile transmission 203 

~hall be the same as delivery of an original. At the request of either party, or the Closing Agent. the parties will confum facsllrule transmitted 204 
;ignatwes by signing an original document. This Agreement may be signed in counterparts. 205 

Cd) Integration. This Agreement repres~~ts the flnal integrated contract of tJle parties and supersedes any prior MLS Data Forms. proposals, 206 
)ffers, negotiations. revisions, un.;llcorporate~ i"ritlen communicatiDns or oral discussion, statements, representation or agreements. 207 

(e) Time Is of the Essence. Time is of the essence as to all terms and conditions of this Agreement. 206 

(f) Backup Offers. Beyer is aware that during the telm of this Agreement, SeiJer may continue to accept backup offers. 

(g) Attorney's Fees. If Buyer, Seller, or any real estate licensee or broker involved in this transaction is involved in any dispute relating to any 210 
ISpect of this transaction or this Agreement, each preVailing party shall recover their reasonable attorneys' fees. TIus provision shall sUlVive Closing. 211 

4. RESPONSDHLITY FOR INFORMATION. Buyer and Seller agree and warrant that: except as expressly provided to the contrary in thi's :212 
\greemellt, all representations and infonnation regarding the Property and the transaction are solely from the Seller or Buyer, and not from any of the 213 
lrokers or Licensees. Seller and Buyer shall indemnify and hold the real estate Brokers and Licensees harmless in the event at;ly of their statements 214 
Ir information are false. The parties also acknowledge that none of the Brokers or Ucensees is responsible kr assuring th.at either Buyer or Seller 215 
I~ 1S their obligations to the other under this Agreement. The parties further agree and acknowledge that none of the Brokers or Licensees have 216 

;.<0 independently investigate or confirm any matter or item related to this transaction except as is specifically stated here, or in a separate 217 
}signed by such Broker or Licensee. . . . 218 
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NOTICE: THIS AGREEMENT HAS SIGNIFICANT LEGAL AND FINANCIAL CONSEQUENCES. IF YOU DO NOT 
UNDERSTAND THE EFFECT OF ANY PART, [NCLUDING ANY ADDENDA, YOU AREADVfSED IJEFORESIGNING TO SEEK 
I.NDEPENDENT LEGALAND FINANCIAL COL'NSEL BEFORE SIGNING. THE BROKERS AND LICENSEES CANNOT GIVE 
Y()TJLEGALADVICE.EACH OFTHE UNDERSIGNED HAS READ TIDS ENTIREAGREEMENTANDAGREES TO BE BOUND 

}~2~·:;'''LIT!\~S1:f\~VISIONS. 
~!J);~~l~a/' f9?:JJ~/'v" DATE 

______~___'_,___' 
BUYER DATE 

Phone: ( 7 '-)0
) \. ./ 

',~
' / r..?---')(,' ): 

(Work) (Home) 
Fax: ( 

BUYER'S PRESENT ADDRESS: 

STREET STATE ZIP 

\ ' 

:ELL~G BROKER II 
Selling Licensee(s): __ j<"~-r----,,·-Y~'--'-----='~\b<p.:u..,.,..l.".!Q:."\,.l,., 

PhlJne: ( )-"---­
(Work) (Home) 

Fax: ( L_____,_,___________,__"__ 

email: -----------------"'- ­

OATH 

!;''' ~~ : 

~_ !:LER'S ADDRESS: 

STREET 

Phone: ( 

Fax: ( 

) _______ 

(Work) 

email: 

2: 

Listing Licensee(s):~_ /\ ,[I // ·r - " ,__ 2: 


~_ / I f v !"--' 

Phone; ( ) '-x:::= -) ,-_f_ ( )~-,-,-" ',,__ 2:: 

, lWork) (Home) 

Fax: ( 

ZIP 

24: 

Seller(s) authorize, their lender to provide information to the Closing ....,gent regardbg thcir loan. iilcluding infOtnlatioll 011 (ht: sla(u~ uf the loan, 24< 
restrictions, and payoff quotations, , i 24! 

i I, , 
24C 

Mutual Acceptance of trus final Agreement as defmed in Section 9, occurred on ____________~. 247 
(Date tD be inserted by licensee at the ti:ne of Delivery of mutually accepted final Agreemer.t.) 248 

F' : - ;';1 law may impose certain duties upon broker(s) or signatories when any of the signatories receives certain amounts of United States 2~9 
cUrrd;cy in connection with a real estate closing, '200 

?RO~):;RTY ADDRESS; ___" 07 235' ___________ PAGES OF 5 251 

CCopyrighl Spok.a.,. Associ.lion ofREALTORS® 2AJO Fornl SAR4135 (Rev. 7103) WHITE ­ Broker ,I YELLOW - Seller I PINK· Buyer 

2 

24 

24 



ADDENDUM "A" To PURHASE ~S~EJ}~EMENT 
Date February 12, 2004 Between TJ.Landco L.L.C~frerj i&.leI1lDfriey C Douglass Inc. 
(purchaser) for the property loca1ed in Spokane County in the StateOfWasbingtop \ 
referred to as Meadow Point Landing (94 acres MOL). Parcel numbers as follows: 
34282.001 0,34082.Q09, 34083.9028,34053.0051 G,34052.0051H,34053 .0044,34053 .0020, 
34053.0045,340710001,34082.0008G,34082.0008H. 

I) Purchase price of3.6 Million Dollars ($3,600,000.00) to be paid as follows: 
A) Two Million Dollars ($2,000,000.00) as down payment due at closing / 
B) The balance of One MJllion Six Hundred Thousand Dollars will be paid in! 

annual installments of $250,000.00 per year plus interest until paid in fulL / 

C) The unpaid balance will carry and interest rate of 6% per annum. 
D) The first annual payment will begin exactly 2 years from the date of 

closing. 
E) 	Purchaser and Seller agree that the iutrest rate for the first two years of 

transaction will carry the minimum Federal Rate allowable. At the end 
the first two years the intrest rate wiJJ be 6% per annum until balance j 
paid in fuJl 

F) 	An escrow account will be set up a11d the time ofclosing, and each pa 
will pay their share of stated escrow fees. 

G) 	Deed releases will be prepared on a per acre basis on the remaining 
balance of land and executed according to the installment payment 
schedule noted above. 

2) 	 Sale is slJbject to Seller obtaining prCinary Plat ~roVal from the City 

Spokane that is also reviewed and .ac~;~ble to Purch er 20 days prior to 

closing. 


3) 	 Sale contingent on City OfSpokanes co~tment ofpro~ding water and sewer 

by the year 2005. . 


4) 	 Closing Date will be 25 days after purchaser's receipt ofHearing Examiners 

Report. 


5) 	Earnest Money lin the amount of 50,000.00 Dollars will be in the form of an 

lUlSecured p.ot~, !:iue :; days after Purchaser's approval ofPreliminary Plat at which 

time the Earne~t Money will be deemed non-refundable. 


6) 	Closing Agent WiU be Spokane County Title located at 1010 North Normandie in 

Spokane, Washington. 99201 


7) 	 Purchaser is aware there is two wells on the property that will need to be 

y 

abandoned. 

y\\ 
. ) 
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$ 3,600,000.00 
less $ 500,000.00 

$ 3,100,000.00 

$ 3,100,000.00 
less S 480,885.40 
less $ 10,426.94 

$ 2,608,687.66 

$ 2,608,687.66 
less $ 680,653.69 

$ 1,928,033.97 

$ 1,928,033.97 
less $ 342,739.47 

$ 1,585,294.50 

$ 1,585,294.50 
less $ 31,000.00 

$ 1,554,294.50 

$ 15,000.00 

$ 148,125.95 
$ 7,369.69 
$ 8,063.91 
$ 9,003.85 

$ 200,303.27 
$ 10,209.81 
$ 11,187.09 
$ 12,508.18 

$ 11,740.69 
$ 5,141.09 

$ 617.79 
$ 465.00 

less $ 439,736.31 

~\"ec.dow t':;olnt L.-anding P~'ojec~ 

Original Purchase Price 

Discount for Stranahan & Schneider Purchase and 

Loan Payoff 


Stranahan 5/7/011 

Stranahan 5/7/04 


Schneider 6/1/04 

Lindsey 8/3/06 

Loan 9/13/06 

Timber Tax Est 

Interest on Stranahan 5nJ04 10 11/09/06 
Loan Origination Fee Not 10 Exceed 1..5% 5-07-04 1.5% 491,312.34 
Loan renewal Fee Not to Exceed 1.5% 5-07-05 1.5% 537,594.00 
Loan renewal Fee Not to Exceed 1.5% 5-07-06 1.5% 600,256.92 

Interest on Schneider 6/1/04 to 11109/06 
Loan Origination Fee Not to Exceed 1.5% 6-1-04 1.5% 680,653.69 
Loan renewal Fee Not to Exceed 1.5% 6-1-05 1.5% 745,806.18 
Loan renewal Fee Not to Exceed 1.5% 6-4-06 1.5% 833,878.35 

Interest on Unsey 8/3/06 to 11/09/06 
Loan Origination Fee Not to Exceed 1.5% 8/3/06 1.5% 342,739.47 

Interest on Loan 9/13/06 to 11/09/06 
Loan Origination Fee Not to Exceed 1.5% 9/13106 1.5% 31,000.00 

12- --'LL ..... 0 ~ 

lJDOC,)Ooo .(J':-' ~ Be. ic:.-.ct..'-I 

P~U./V\~-1J} of 2dDJ~d().\P 
f f-;.I' '() (C-, --- ~~ !:,- (] ~Cr /' j 

P j- )..~1t-Q I'll :H /,(.- 1-. 

qJ ~k·' 
,,-I/,) i) i 
'. ,J'/r4' \. N O?OO-~60 \."'SpOl\.,:rr4jCOllllly 0.: 1 ---. ) I - I 
T.1 LANDCO v. HARLEY DQUCJLASSh 
PbintifCs [:;hibit No: P19 

I,. 

l)ispositiOJ1 
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JUDGE MARYAi'fN C. MORENO 

FILED 
JUN 282013 

THOMAS R. FAlLQUIST 
SPOKANE COUNlY CLERK 

IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR SPOKANE COUNTY 

TJ LANDCO, LLC, a Washington Limited 
Liability Company, 

No. 10-2-00576-0 
Plaintiff, 

FTh.TIINGS OF FACT, CONCLUSIONS OF 
LA W AND ORDERv. 

HARLEY C. DOUGLASS, INC., a 
Washington Corporation; SECURE SELF 
STORAGE, LLC, a Washington Limited 
Liability Company; HARLEY C. 
DOUGLASS and JANE DOE DOUGLASS, 
husband and wife and the marital commWlity 
comprised thereof; and JOHN DOE 
PARTNERSHIP, 

Defendant. -------- ~~~--... 

INTRODUCTION 

THIS MATTER was presented to Judge Mary Ann C. Moreno at hearing without ajury, 

from May 6, 2013 to May 14,2013. Timothy B. Fennessy and Bradley C. Crockett of Layman 

Law Finn, PLLP, represented Plaintiff at trial in association with Wm. Scott Hislop, of the Law 

Office of Wolff & Hislop, (hereinafter "Plaintiffs counsel"); J. Steve Jolley of [-lerman, Hennan 

& Jolley, P.S. represented Defendant Harley C. Douglass, Inc. The parties submitted oral and 

documentary evidence and the matter was taken under advisement on May 14. 2013. Judge 

LAYMA.'< LAW .!KM.I'UJ> 

WI S Do.....in'Sl 


Sr-ohl'le, W ..... qq2C12·nl~ 


(50\1).55.1883 fox (So<ll 624·2902 
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Moreno delivered her oral ruling on May 24, 2013, and presentment was set for June 28,2013. 

The Court hereby issues the following Findings of Fact, Conclusions of Law and Order of 

Judgment. 

ISSUES NOT IN DISPUTE 

By agreement of the parties as set forth in the Trial Management Joint Report, the 

following issues were not in dispute by the time of trial: 

1. In February 2004, TJ Landco and BCDI entered into a Real Estate Purchase and 

Sale Agreement whereby HeDI agreed to pay $3.6 million for 94 acres of undeveloped property 

subject to TJ Landeo obtaining preliminary plat approval from the City of Spokane that is 

acceptable to HCDI. Purchase was further contingent upon the City of Spokane's commitment 

of providing water and sewer by the year 2005. 

2. In March of 2004, the City of Spokane indicated to T J Landco that sewer and 

water services would be available to service the project in 2005. 

3. In October 2006 TJ Landeo was given final approval of the Preliminary Plat for 

Meadow Point Landing Project. The Hearing Examiner's Decision stated "the site will not be 

easy to develop because of the slopes, especially the steep slopes along the eastern and northern 

edges." Furthermore it stated that "City streets will have to be developed with the grade no 

greater than that approved by the Public Works and Fire Departments. Currently there are streets 

within this plat with grades in excess of eight percent." The Decision further recognized that the 

right of way for a portion of Meadow Lane Drive was too narrow to allow the construction ofa 

normal collector road, stating "The right-of-way for Meadowlane Drive ,",'ill be 60 feet wide 

except for a portion on the north end of the plat where two other property ownerships require that 

the right-of-way be reduced to 40 feeL" The Decision indicated that the Developer would be 

responsible for the costs of constructing the infrastructure necessary for the development. 
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4. After reviewing the Preliminary Plat and the City's decision, HCDJ detennined 

the Meadow Point Landing Project was viable. 

5. On December 22,2006 HeDI and TJ Landco met and prepared a written account 

stated for the project indicating that HeDI owed $1,114,558.19 to TJ Landeo on the project. The 

account stated established that the outstanding balance would be paid in installments with 

$114,558.19 at the time of the account stated and then five annual installments of $200,000. 

6. On December 22, 2006, HeDI wrote a check to TJ Landco for $114,558.19. 

Printed on the check were the words "Paid in Full." 

7. In March 2008 Hem sent a check to TJ Landco for $200,000. Printed and 

handwritten on the check were the words "Paid in Full." 

8. Hem has not made any additional payments on the outstanding balance of 

$800,000.00 from the Account Stated. 

DISPUTED ISSUES 

The issues to be decided, as set forth in the Trial Management Joint Report, signed by J. 

Steve Jolley on behalf of Defendant and accepted by Timothy B. Fennessy on behalf of Plaintiff 

at the Pre-Trial Conference on April 25, 2013, were as follows: 

I. Whether Hem breached its contractual obligation to make four additional 

payments of$200,OOO eaeh for a total of $800,000 to TJ Landco~ 

2. Whether TJ Landeo warranted that the roads as represented on the Preliminary 

Plats prepared by the licensed surveyor, Mike Phillips, were feasible as dra\\>l1; 

3. 'Wnether TJ Landeo orally promised or impliedly warranted that it would stub 

sewer and water to the development based on an indication in the Hearing Examiner's Decision 

that the "developer" was responsible for all infrastructure related to the project. 
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4. Whether TJ Landco agreed that HCDI is entitled to credit against the 

$1,000,000.00 which remained owing after the December 22,2006, account stated was agreed to 

by the parties for any lots lost due to problems with the Simpson Plat Maps? 

5. Whether some of the 371 lots shown on the Simpson Plat Maps are lost when the 

right of way for Meadowlane Drive is increased to 60 feet in width as required by the conditions 

of the plat? 

6. Whether some of the 371 lots shown on the Simpson Plat Maps are lost due to the 

required dedication of a portion of the plat to the Washington Department of Transportation. 

7. Whether some of the 371 lots shown on the Simpson Plat Maps are lost when 

Mcadowlane Drive is realigned in order to correct sight/distance and set back requirements at the 

west end of the restricted 40 foot section of said Meadowlane Drive'? 

8. Whether the roads can be constructed as shown on the Simpson Plat Maps? 

9. Whether HeDl has been damaged due to loss of lots and the fact that the roads 

cannot be built as shovm on the Simpson Plat Maps; and, the amount of said damages? 

10. Whether Hcm has the right to offset damages against any amounts owing to TJ 

Landeo, LLC. 

EVIDENCE CONSIDERED 


The record in this matter consisted of the following evidence: 


A. 	 The testimony of Plaintiffs sale member, Tod Lasley, presented at hearing on May 6 

and May 7, 2013; 

B. 	 The testimony of Eldon Brown, an employee of the City of Spokane Engineering 

Services Department who was involved in the Preliminary P]at evaluation process on 

behalf of the City of Spokane throughout that process, presented at hearing on May 7, 

2013; 
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C. 	 The testimony of Mike Phillips, an employee of Simpson Engineering and the 

licensed professional surveyor involved in preparation of the conceptual drawing used 

to support Plaintiffs application for Prelinlinary Plat approval with the City of 

Spokane's Hearing Examiner, presented on May 7,2013; 

D. 	 The testimony of Jay R. Bonnett, an expert employed by Defendant as a forensic 

engineer in this case, presented on May 9 and 13,2013; 

E. 	 The testimony of Harley C. Douglass, the sole member of Defendant HCDl, 


presented at hearing on May 9 and 13, 2013; 


F. 	 Numerous exhibits offered by both parties as admitted on May 6, 7, 9 or 13,2013; 

and, 

G. 	 A site visit by Judge Moreno with counsel from both sides and Too Lasley and 

Harley Douglass in attendance. 

FINDINGS OF FACT 

The undisputed facts set forth in the preceding list of Undisputed Issues and transcript of 

the Court's Oral Ruling partially granting directed verdict issued on May 14,2013 are 

incorporated into these Findings of Fact and Conclusions of Law, as is the transcript of the 

Court's Oral RuJing issued on May 24, 2013. Each Finding below relates to all other Findings 

and is not restricted to the heading of the section in which it is listed. 

Based on the evidence presented at trial, the Court makes the following findings offact: 

1. Plaintiff filed its complaint February 9, 2010, alleging breach of contract; 

The parties signed an agreement for the purchase and sale of94 acres of raw land 

at the undisputed price 0[$3.6 Million, Defendant having signed the document first on February 

23,2004 and Plaintiff signing on February 27, 2004; 
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3. The temlS of the Agreement required that the Seller, TJ Landco by Tod Lasley 

obtain from the City of Spokane a eonunitment by the City to provide sewer and water, and 

preliminary plat approval, which was to be reviewed and acceptable to the Purchaser, HeDI by 

Harley C. Douglass. The Agreement did not require TJ Landco to stub sewer and water to the 

development; 

4. The Agreement also contains a clause providing that the prevailing party in any 

litigation related to enforcement of the contract shaH be entitled to reasonable attorney fees 

incurred in association with the litigation; 

5. TJ Landeo and Tod Lasley retained Mike Phillips through Simpson Engineers to 

design and draw the preliminary plat map which was submitted in support of the application for 

approval in April of2005; 

6. Preliminary Plat approval was given by the City of Spokane's Hearing Examiner 

on April] 9,2006, which was appealed to the City Counsel and final approval following remand 

to the Hearing Examiner was granted in October of that year; 

7. A Preliminary Plat is a conceptual plan. It is very common to have changes 

between the preliminary plat and final approval. It is also common for a developer to obtain 

deviations from various requirements after preliminary plat approval is obtained. 

8. Following fmal approval by the Hearing Examiner, Defendant and Harley C. 

Douglass had or had access to all infonnation that was included in TJ Landeo's file, including 

without limitation: both written decisions by the City of Spokane' s Hearing Examiner, the 

Simpson Engineering Preliminary Plat Maps provided to the City of Spokane in support of the 

Preliminary Plat application, portions of staff reports, portions of the public testimony related to 

the Preliminary Plat application, numerous communications between Lasley and the City 
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Engineers, the Planning Department, the Washington State Department of Transportation, and 

associated documents; 

9. The Hearing Examiner's approval of the Preliminary Plat included several 

comments about the facts established with regard to the specific 94 acres and associated 

development proposaJ, including: reterence to the fact that the site will not be easy to develop 

because oftbe steep slopes, approval for 48 foot wide roads throughout the development, 

contrary to general road width recommendations referenced by the City Staff, with the exception 

of one specific road. Meadowlane Drive, which waS required to have a 60 foot right of way, and 

a 40 foot right of way that was clearly observabJe by anyone who drove up Meadowlane Drive 

and past the Lund property; 

10. In 2005, HCDI provided its own engineer, Whipple Engineering, with the 

preliminary plat. Whipple Engineering performed work on the project, including designing 

potential apartment complexes within the development and coordinating with the City of 

Spokane regarding the project on behalf of HeDI. 

11. Harley c. Douglass drove past the Lund property into the 94 acres that form the 

subject of this dispute prior to negotiating, drafting and signing the December 22, 2006 

accounting; 

12. The parties met on December 22, 2006, during which time an accounting was 

discussed, agreed, reduced to writing by Harley C. Douglass and signed by both parties; 

13. Harley C. Douglass hand wrote some information on the final version ofthe 

accounting, which was prepared at his office. and included an allowance for credit to be given in 

the event Jess than 371 lots were achieved in the final plat approval; 
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\4. Harley C. Douglass is an experienced developer with more than 20 years of 

experience in the field and took all of the information given to him, utilized his experience and 

concluded that the plat was viable; 

15. In submitting a Preliminary Plat application with design concept maps, the 

practice is to draw as many lots as possible in order to avoid any wasted land; 

16. There was no guarantee for 371 developed lots; 

17. TJ Landeo did not promise or warrant that the roads depicted on the preliminary 

plat application could be built exactly as drawn without further modification; 

18. The accounting acknowledged that Defendant owed Plaintiff $1,114,558.19 as of 

December 22,2006 and that pa}ment was to be made that day in the amount of$114,558.19 with 

the remaining $1,000,000.00 balance to be paid off in 5 equal, annual installments each year 

thereafter without interest until paid in full on or about December 22, 2011, See Exhibit P-19; 

19. Defendant did, in fact, pay the initial amount of $114,558.19 by check to Plaintiff 

on December 22, 2006; 

20. An additional payment of $200,000 was made by check to Plaintiff dated March 

4,2008. but no additional payments have been made of the remaining $800,000.00; 

21. $200,000 became due and payable to TJ Landco on or about December 22, 2008, 

in an amount that is readily determined without reference to anything outside the docwnents 

available to the parties; 

22. $200,000 additionally became due and payable to TJ Landeo on or about 

December 22,2009, in an amount that is readily determined without reference to anything 

outside the documents available to the parties; 
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23. $200,000 additionally became due and payable to TJ Landeo on or about 

December 22,2010, in an amount that is readily determined without reference to anything 

outside the doewnents available to the parties; 

24. $200,000 additionally became due and payable to TJ Landeo on or about 

December 22,2011, in an amount that is readily determined without reference to anything 

outside the docwnents available to the parties; 

25. TJ Landco was denied the use of the money withheld by HCDI. 

26. TJ Landeo did not promise or warrant that it would stub in sewer and water to the 

development; 

27. Harley C. Douglass' testimony at trial contradicted previously provided 

Declarations which were part of the record in this case, particularly with regard to the 

acceptability and/or viability of the Preliminary Plat as approved by the Hearing Examiner; 

28. Harley C. Douglass' testimony at trial was evasive with regard to what he knew in 

2006 and/or 2007; 

29. Harley C. Douglass never discussed any of his al1eged concerns 'with regard to the 

Preliminary Plat with Tod Lasley or provided an explanation for refusing to pay as additional 

installments became due; 

30. Harley C. Douglass refused to meet with Tod Lasley to discuss past due payments 

and either Harley C. Douglass or someone on his behalf refused to accept Tod Lasley's certified 

letter; 

31. Such actions by Harley C. Douglass affected his credibility with regard to 

portions of his testimony in this particular case; 
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32. Jay R. Bonnett is Harley C. Douglass' brother-in-law, had done significant work 

on behalf of Harley C. Douglass in the past and appeared somewhat biased in favor of Harley C. 

Douglass; 

33. Jay R. Bonnett did not provide any solid engineering work in support of his 

disagreement with the conclusions contained in the materials compiled by the City Engineering 

Department or as presented in the design drawings made by Mike Phillips of Simpson 

Engineering in support of the Preliminary Plat application; 

34. Harley C. Douglass sold the subject property to his parents for $500,000.00 and 

stipulated that he bas no claim for damages arising as a result of that real property transfer; 

35. Harley C. Douglass never actually developed any of the 94 acres prior to sale to 

his parents: 

36. The subject property had not been developed at the time of hearing and it is 

unknovm how many lots will be achieved in the course of such development; and, 

37. Harley C. Douglass did not make any good-faith attempts to mitigate any 

perceived failure ofT] Landco or Tod Lasley with regard to the Lund property. 

CONCLUSIONS OF LAW 

1. TJ Landeo fulfilled its obligations under the agreement. 

2. HCDl breached its agreement with TJ Landco by failing to pay $800,000 in 

installment payments as they came due. 

3. HCDl is not entitled to a reduction or offset from the amount O\ved under the 

agreement. 

4. HCDI failed to establish any affinnative defense by a preponderance of the 

evidence~ 
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5. HCDJ failed to establish any counterclaim entitling it to an offset by a 

preponderance of the evidence; 

6. TJ Landco is entitled to judgment in the full amount of $800,000 plus 

prejudgment interest at the rate of J2% per annum from the due dates refle<:ted above on each 

successive installment to and until the date judgment is entered; 

7. Plaintiff is entitled to reasonable attorney fees and statutory costs as established 

plus interest on all amounts at the rate of 12% per annum from the date ofjudgment to and until 

the date of full payment; and, 

8. Judgment should be entered in favor of Plaintiff and against Hcm on Plaintiffs 

breach of contract claim, for the damages found above. 

DONE IN OPEN COURT this j g day of June, 2013 

HONORABLE JUDGE MARYANN C. MORENO 

Approved as to fonn: Presented by: 

LAYMAN LAW FIRM, PLLP 
/ \ 

~ 
TlMO /B. FENNESSY. WSBA #13809 VE JOLLEY. WSBA # 12982 

BRADLf'l c. CROCKETT, WSBA #36709 ey for Harley C. Douglass, Inc. 

AttomeyHor Plaintiff 
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RCWs > Title 19 > Chapter 19.52 > Section 19.52.010 

19.52.005 « 19.52.010» 19.52.020 

RCW 19.52.010 
Rate in absence of agreement - Application to consumer 
leases. 

(1) Every loan or forbearance of money, goods, or thing in action shall bear 
interest at the rate of twelve percent per annum where no different rate is 
agreed to in writing between the parties: PROVIDED, That with regard to any 
transaction heretofore or hereafter entered into subject to this section, if an 
agreement in writing between the parties evidencing such transaction provides 
for the payment of money at the end of an agreed period of time or in 
installments over an agreed period of time, then such agreement shall 
constitute a writing for purposes of this section and satisfy the requirements 
thereof. The discounting of commercial paper, where the borrower makes 
himself or herself liable as maker, guarantor, or indorser, shall be considered 
as a loan for the purposes of this chapter. 

(2) A lease shall not be considered a loan or forbearance for the purposes 
of this chapter if: 

(a) It constitutes a "consumer lease" as defined in RCW 63.10.020; 

(b) It constitutes a lease-purchase agreement under chapter 63.19 RCW; or 

(c) It would constitute such "consumer lease" but for the fact that: 

(i) The lessee was not a natural person; 

(ii) The lease was not primarily for personal, family, or household purposes; 
or 

(iii) The total contractual obligation exceeded twenty-five thousand dollars. 

[2011 c 336 § 542; 1992 c 134 § 13. Prior: 1983 c 309 § 1; 1983 c 158 § 6; 
1981 c 80 § 1; 1899 c 80 § 1; RRS § 7299; prior: 1895 c 136 § 1; 1893 c 20 § 
1; Code 1881 § 2368; 1863 p 433 § 1; 1854 P 380 § 1.J 

Notes: 
Short title -- Severability .- 1992 c 134: See RCW 63.19.900 and 

63.19.901. 

Severability --1983 c 158: See RCW 63.10.900. 
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THOMAS R. FALLQUIST 

SPOKANE COUNTY CLERK 


SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

TJ LANDCO, LLC, a Washington Limited 
Liability Company, 

No. 10-2-00576-0 
Plaintiff, 

vs. DEFENDANTS OBJECTIONS 
TO PLAINTIFF'S PROPOSED 

HARLEY C. DOUGLASS, INC., a FINDlNGS OF FACT AND 
Washington Corporation; SECURE SELF CONCLUSIONS OF LA W 
STORAGE, LLC, a Washington Limited 
Liability Company; HARLEY C. 
DOUGLASS and LISA DOUGLASS, 
husband and wife; and JOHN DOE 
PARTNERSHIP, 

Defendants. 

I DEFENDANT'S OBJECTIONS TO 

PLAINTIFF'S PROPOSED FINDINGS OF FACT 

Defendant, Harley C. Douglass interposes the following objections to Plaintiffs 

Proposed Findings of Fact: 

[1] Plaintiff has not numbered its Proposed Findings of Fact. This makes it 

difficult for Ihis Court to consider the findings; for the Defendant to interpose objections: 
i 

I and fur the parties and in tbe event of an appeal for the Court of Appeals 10 address issues 

concerning the proposed finding of fact and objections thereto. 

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S HERMAN, I JERMAN & JOLLEY, 1'. 
PROPOSED FINDINGS OF FACT AND CO]\;CLtJSIONS E. 12340 VaJleywa. 
OF LAW- ) Spokane Valley. WA 99216·092 

(509) 928·831 
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[2] The proposed finding of fact appearing at page 6, lines 8 - lOis contrary to 

thc evidence, See, clause 13(g) of the parties Real Estate Purchase and Sale Agreement, 

Plaintiff's Exhibit P-l which provides as follows: 

(g) At1omey's Fees, If Buyer, or Seller, or any real estate licensee or broker 

involved in this transaction is involved in any dispute relating to any aspect oflhis 

transaction or this Agreement, each prevailing party shall recover their reasonable 

attorneys' fees. This provision shall survive Closing. 

This finding of fact should be corrected by deleting the words "and costs" because the 

parties' agreement does not provide for an award of costs. 

[3J The proposed finding of fact appearing at page 7 lines 4 12 on line 10 and 


after the name Meadowlane Drive should be amended to include the following words: 


"which was required by the conditions of the plat to have a 60 foot right of way". 


[4] In the proposed finding of fact appearing at page 7 lines 24 26 the words 


"final plat approval" should be dele1ed and replaced with "the Simpson Engineers 


Preliminary Plat Plans." 


[5] 111 the proposed finding of fact appearing at page 7 lines 28 30 at line 30 the 


words "more 1han acceptable" should be deleted. 


l6 J The proposed finding of fact appearing on page 8 line 4 should be deleted 


because it is contrary to the evidence. ]n their December 22,2006. Accounting 


Agreement the parties agreed there were to be 371 lots and HCm was to receive a credit 


1t fewer lot~ were achieved. The actual language used by the parties was: "Based on 371 


Jots jf less credit will be given out ofl ,000,000." See, Exhibit P - 19. 


P] The proposed finding of fact appearing on page 8 lines 8 - 12 should be 

chang<.:d to recite the actual language the parties used in their December 22, 2006 

Accounting Agreement. That language was as follows: "1,000,000 balance. Paymen1 of 

200,000 pCI' year for 5 years at zero interest." See, Exhibit P - 19. 
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18] The proposed find ing of fact appearing at page 9 1ines 29 - 30 and page 10 


lines I _. 3 should be deleted because it is contrary to the evidence produced at trial. 


19J The proposed finding of fact appearing at page 10 lines 12 13 should be 


deleted because it is contrary to the evidence produced at trial. HeDl made an otTer to 


purchase the Lund property which was rejected. Hem also paid Todd \VhippJe 


thousands of dollars to try to solve tbe main road access problems. 


]] DEFENDANT'S OBJECTIONS TO 

PLAINTIFF'S PROPOSED CONCLUSIONS OF LAW 

Defendant, Harley C. Douglass interposes the following objections to Plaintiffs 

Proposed Conclusions of Law: 

[1] The interest rate provided for in conclusion of law number 6 should be 

changed to 0% or in the alternative to 6% per annum which is the interest rate provided 

for in the parties Real Estate Purchase and Sale Agreement and/or the December 22, 2006 

Accounting Agreement. 

The Accounting Agreement provided: "} ,000,000 balance. Payment of200,000 

per year for 5 years at zero interest." See, Exhibit P - 19. 

The portion of Addendum "A" of the parties' Real Estate Purchase and Sale 

Agreement ,,,,hich was not modified by the Accounting Agreement provides as follows: 

C) The unpaid balance will carry and [sic] interest rate of6% per armum. 

E) Purchaser and Seller agree that the interest rate for the first two years of this 

transaction will carry the minimum Federal Rate allowable. At the end of the first 

two years the interest rate \'viII be 6% per anllum until the balance is paid in full. 

See, Exhibit P 1. 
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[2] 'Ine words ·'and costs as established" should be deleted from proposed 

conclusion of law 7 because the parties Real Estate Purchase and Sale Agreement 

contains no clause where the parties agreed to costs. 

[3 J The Judgment to be entered herein should provide that it bears interest at 0% 

or in the alternative at 6%. 

Respectfully submitted this 24th day of June, 2013. 

Hl-~RMAN, HERMAN & JOLLEY, P 

PROPOSED FINDINGS or FACT AND CONCLUSIONS 
DEFENDANT'S OBJECTIONS TO PLAINTIfF'S 

E, 12340 Valley\~a} 


Spokane Valley, \VA 99216-092
OF LAW· 4 

(509) 928·83 It 

(509) 7R9-26~O Facsimil 

P:onp !i4R 



, 

;:: 

3 

4 

5 

6 

8 

9 

10 

12 

13 

14 

15 

16 

8 

] 9 

20 

21 

23 

24 

26 

27 

26 

29 

3D 

FILEDCOpy RECEIVED RECEIVEDBY 
SPO!(ANE JUN 27 2013 


JlJN (~~ ':013 
 !JUN 27 2013 THOMAS R. FALlQUIST 
SPOKANE COUNTY CLERK

UWOI'l'1CES01' 

WQLFl<'& HT~LOP Layman Law Firm 

SlJPERJOR COURT, STATE OF \\1ASHTNGTON, COUNTY OF SPOKAl'.'E 
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DEFENDANTS OBJECTIONS 
TO PLAINTIFF'S FIRST 
AMENDED PROPOSED 
FINDINGS OF FACT AND 
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1 DEFENDANT'S OBJECTIONS TO 

PLAINTIFF'S PROPOSED FlNDINGS OF FACT 

Defendant. Harley C. Douglass interposes the following objections 10 Plaintiffs 

Proposed Findings of Fact: 

11 J Proposed finding of facl 9 should have language added after the name 

Meadowlanc Drive 10 include the foHowing words: "which was required by the 

conditions of the plat to have a 60 fOOL right of way". Also, after the words "and a 40 
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foot right of way" the following language should be added "along the bow1dary line of 


the LW1d property". 


[2] In proposed finding of fact ]2, after the name "Harley C. Douglass" the 


words "and Tod Lasley" should be added. 


13 j In proposed finding of fact 13 the words "final plat approval" should be 


deleted and replaced with "the Simpson Engineers Preliminary Plat Plans," 


l4] III proposed finding of fact 14 the words "more than acceptable" should be 


deleted. 


[5J Proposed finding of fact 16 should be deleted because it is contrary to the 

evidence. In their December 22,2006, ACCow1ting Agreement the parties agreed there 

were to be 371 lots and HeDl was to receive a credit it fe\\'er lots were achieved. The 

actuallanguuge used by the parties was: "Based on 37J lots ifless credit will be given 

out of 1,OOO,OOU." See, Exhibit P 19. 

[6J Proposed finding of fact J8 should bc changed to recite Ihe actual language 

the panics used in their December 22, 2006 AccoW1ting Agreement. That language was 

as follows: "1,000,000 balance. Payment of 200,000 per year for 5 years at zero 

interest" See, Exhibit P-19. 

[7] The following phrasc should be added to the end of proposed finding 25 "but 

made no demand for imerest until after this action was commenced." 

[8] Proposed finding of fact 37 should be deleted hecause it is contrary to the 

evidence produced at lria!' This finding should be deleted and replaced with: "HeDl 

made an offer to purchase the Lund property which was rejected, HCDI also paid Todd 

Whipple thousands of dollars to try to solve the main road access problems." 

lJ DEFENDANT'S OBJECTIONS TO 

PLArNTIFF'S PHOPOSED CONCLUSIONS OF LAW 

Defendant. Harley C. Douglass interposes the following objections to Plaintiffs 

Proposed Conclusions of Law: 
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f1] The interest rate provided for in conclusion of law nwnbcr 6 should be 

changed to 0% or in the alternative to 6% per annum which is the interest rate provided 

i'or ill the parties Real Estate Purchase and Sale Agreement and/or the December 22. 2006 

Accounting Agreement. 

The Accounting Agreement provided: .• 1,000,000 balance, Payment of 200,000 

per year for 5 years al zero interest:' See. Exhibit P - 19. 

The portion of Addendum "N' of the parties' Real Estate Purchase and Sale 

Agreement which was not modified by the Accounting Agreement provides as follows: 

C) The unpaid balance will carry and [sic] interest rate of 6% per annum. 

E) Purchaser and Seller agree that the interest rate for the first two years of this 

transaction will carry the minimum Federal Rate allowable. At tbe end of the first 

two years the interest rate will be 6% per annum until the balance is paid in full. 

Sec. Exhibit P - I. 

r2] The Judgment to he entered herein should provide that it bears interest at 0% 

or in the alternative at 6%. 

Respectfully submitted this 2 ill day of June, 2013 . 
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SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

TJ LANDCO, LLC, a Washington Limited 
Liability Company, 

No.1 0-2-00576-0 
Plaintiff: 

"s. DEFENDANTS OBJECTIONS 
TO PLAINTIFF'S PROPOSED 

HARLEY C. DOUGLASS, INC., a FINDINGS OF FACT AND 
Washington Corporation; SECURE SELF CONCLUSIONS OF LA W 
STORAGE, LLC, a Washington Limited 
Liability Company: HARLEY C. 
DOUGLASS and LISA DOUGLASS, 
husband and wife; and JOHN DOE 
PARTNERSHIP, 

Defendants. 

I DEFENDANT'S OBJECTIONS TO 

PLAINTIFF'S PROPOSED FlNmNGS OF FACT 

Defendant, Harley C. Douglass interposes the following objections to Plaintiffs 

Proposed Findings of Fact: 

ll] Plaintiff has not numbered its Proposed Findings of Fact. This makes it 

difficull for Ihis COllt1 to consider the findings; for the Defendant to interpose objections: 

and for the parties and in the event of an appeal for the Cout1 of Appeals to address issues 

concerning the proposed finding of fact and obj ections thereto. 
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[2] The proposed finding of fact appearing at page 6, lines 8 - 10 is contrary to 

thc cvidence. See, clause l3(g) of the parties Real Estate Purchase and Sale Agreement, 

Plaintiffs Exhibit P·I which provides as follows: 

(g) At10rney's Fees. If Buyer, or Seller, or any real estate licensee or broker 

involved in this transaction is involved in any dispute relating to any aspect of this 

transaction or this Agreement., each prevailing party shall recover their reasonable 

attorneys' fees. This provision shall survive Closing. 

This finding of fact should be corrected by deleting the words "and costs" because the 

parties' agreement does not provide for an award of costs. 

[3] The proposed finding of fact appearing at page 7 lines 4 ] 2 on line 10 and 

after the name Meadowlane Drive should be amended to include the following words: 

"which was required by the conditions of the plat to have a 60 foot right of way". 

[4] In the proposed finding of fact appearing at page 7 lines 24 - 26 the words 

"final plat approval" should be deleted and replaced with "the Simpson Engineers 

Preliminary Plat Plans." 

[5] in the proposed finding of fact appearing at page 7 lines 28 - 30 at line 30 the 

words "more than acceptable" should be deleted. 

l6J The proposed finding of fact appearing on page 8 line 4 should be deleted 


because it is contrary to the evidence. In their December 22,2006. Accounting 


AgTeement the parties agreed there were to be 371 lots and BCDI was to receive a credit 


it fewer lots were achieved, The actual language used by the parties was: "Based 011 371 


Jots if less credit will be given out of 1,000,000." See, Exhibit P 19. 


f7] The proposed finding of fact appearing on page 8 lines 8 12 should be 


changed to recite the actual language the par1ies used in their December 22, 2006 


Accounting Agreem~nt. That language was as follows: "1,000,000 balance. Payment of 


200,000 per year for 5 years at zero interest." See, Exhibit P - 19. 
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[8 J The proposed finding offact appearing at page 9 lines 29 - 30 and page 10 

lines I .- 3 should be deleted because it is contrary to the evidence produced at trial. 

[9J The proposed finding of fact appearing at page 10 lines J2 - 13 should be 

deleted because it is contrary to the evidence produced at trial. HCOI made an offer 10 

purchase the Lund property which was rejected. HCDl also paid Todd Whipple 

thousands of dollars to try to solve the main road access problems. 

II DEFENDANT'S OBJECTIONS TO 

PLAINTIFF'S PROPOSED CONCLUSIONS OF LAW 

Defendant, Harley C. Douglass interposes the following objections to Plaintiffs 

Proposed Conclusions of Law: 

[1] The interest rate provided for in conclusion oflaw number 6 should be 

changed to 0% or in the alternative to 6% per annum which is the interest rate provided 

for ill the parties Real Estate Purchase and Sale Agreement andlor the December 22, 2006 

Accounting Agreement. 

The Accounting Agreement provided: "1,000,000 balance. Payment of200,000 

per year for 5 years at zero interes1.'· See, Exhibit P - 19. 

The portion of Addendum "A" of the parties' Real Estate Purchase and Sale 

Agreement which was not modified by the Accounting Agreement provides as follows: 

C) The unpaid balance will carry and [sic] interest rate of6% per annum. 

E) Purchaser and Seller agree that the interest rate for the ilTst two years of this 

transaction will carry the minimum Federal Rate allO\vable. At the end of the first 

two years the interest rate \\;11 be 6% per annum until the balance is paid in full. 

See, Exhibit P - I. 
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[2] The words "and costs as established" should be deleted from proposed 

conclusion of law 7 because the parties Real Estate Purchase and Sale Agreement 

contains no clause where the parties agreed to costs. 

[3] The Judgment to be entered herein should provide that it bears interest at 0% 

or in the alternative at 6%. 

Respectfully submitted this 24th day oLlune, 2013. 

Herman, Hennan & Jolley, P.S. 
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JUN 242013Layman Law FirmJUN 24 2013 
THOMAS R FALlQUIST 

I.AWOI'I'lCES OF SPOKANE COUNTY CLERK
w6lFF&mswp 

SUPERIOR COURT, STATE OF WASHINGTON. COUNTY OF SPOKANE 

TJ LANDCO, LLC, a Wa..<;hington Limited 
Liability Company, 

No. 10-2-00576-0 
Plaintiff, 

VS. [PROPOSED] ADDITIONAL 
FINDINGS OF FACT AND 

HARLEY C. DOUGLASS, INC., a CONCLUSIONS OF LAW 
Washington Corporation; SECURE SELF REQUESTED BY DEFENDANT 
STORAGE, LLC, a Washington Limited HCDl 
Liability Company; HARLEY C. 
DOUGLASS and LISA DOUGLASS, 
husband and wife; and JOHN DOE 
PARTNERSHIP, 

Defendants. 

I ADDlTJONAL FINDINGS OF FACT 

As requested by Defendant Harley C. Douglass, Inc., and good cause appearing 

the Court makes the following Additional Findings of Fact: 

[1] The parties Real Estate Purchase and Sale Agreement including Addendum 

"A" thereto contains no provision for an award of costs to the prevailing party in this 

action. See, clause 13(g) of the parties Real Estate Purchase and Sale Agreement, 

Plaintiff s Exhibit p~1 which provides as follows: 
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(g) Attorney's Fees. If Buyer, or Seller, or any real estate licensee or broker 

involved in tlus transaction is involved in any dispute relating to any aspect of this 

transaction or this Agreement, each prevailing party shall recover their reasonahle 

attorneys' fees. This provision shall survive Closing. 

[2] Exhibit 0-1 admitted at trial is a letter from the city zoning and subdivision 

administration director, Steve Haynes to Tod Lasley ofT] Lanco, LLC dated March 18. 

2005. Mr. Lasley received this letter more than a year before the initial hearing examiner 

decision dated April 19, 2006. 

In the first paragraph of his letter Mr. Haynes states: 

I have done a preliminary review of the proposed Meadow Landing preliminary 
plat and have found that the following corrections should he made before the plat 
is submitted to thc city of Spokane: 

Number I on Mr. Haynes' Jist of required corrections was that the streets be planed with 

standard street width of sixty (60) feet. Mr. Lasley did not direct T JL' s agent Simpson 

engineers to make this correction and submit the plat map plans in the form directed by 

Mr. Haynes. 

l3] At 110 time did the City of Spokane ever agree to reduce the required width of 

Meadow Lane Road to less than 60 feet. 

[4] The staff report to the hearing examiner dated March 20,2006 lexhibit D­

112] states beginning at the bottom of page 5, paragraph d.: 

The proposal includes public streets, no alleys are proposed. The street right of 
way 'width proposed for this p]at is forty eight feet wide instead of the standard 
sixty feel. The city engineer has found this width to be acceptable with the 
exception of Meadowlane drive, which needs to maintain a sixty foot v.idth .... 

[5] TJL never provided the City of Spokane or HCDI with a Preliminary Plat 

Map which platted Meadow Lane Road at the required 60 foot width. 

[6] Mr. Bonnett, HCDJ's Engineer Expert analyzed this situation and calculated 

the area which ,,,ould be lost trom each of the Lots abutting Meadowlane Road when the 
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width of the required right of way is increased to 60 as required by the conditions of the 

preliminary plat approval. Based upon his calculations, Mr. Bonnen detemlined and 

opined that 59 of the Jots shown on the Simpson Plat Map would have areas less than the 

7,200 square feet required by the applicable zoning code. Mr. Bonnett further opined that 

these 59 lots would be non-confonning and unbuildable lots. 

[7] The conditions of the Plat also require a dedication of a portion of the 

development's land to the Washington State Department of Transportation for a Right of 

Way. Mr. Bonnett was of the opinion that when the WSDT Right of Way is considered 8 

additional lots shown upon the Simpson Plat Map become non-confom1ing and non­

buildable. 

[8] Storhaug Engineering, acting as an expert for TJL, attempted to reconfigure 

the Simpson plat map plans; but was unable to say whether its configuration was 

workable because of issues it was not able to resolve in its analysis of the problem. As 

indicated in Storhaug's February 27,2013 Memorandum it was unable to render an 

opinion as to \:vhether it was possible to reconfigure the Simpson Plat Map Plan to 

achieve 371 lots because of unresolved issues including: 

[A] Storehaug does not know whether WSDOT will allow the intersection of 
Meadowlane Road and Meadowlane Drive to be located within the WSDOT 
Right of Way. 
[B] Storehaug did not consider the effect of the required WSDOT right of way on 
their proposed reconfiguration of lots. 
[C] Storhaug has not detennined curve radii along the roadway centerlines per 
the City of Spokane standards, which consider design speeds, sight distances, 
roadway crown, building proximity, and vertical grades. 
[0] Storhaug did not address the 10 foot utility easemellt which is required 
alongside all roads in the plat. 
[E] Storhaug did not address the required set back of the access road from the 
Lunds' home. 
[F] Storhaug did not address the sight-distance hazard for the Lund home due to 
its proximity to the main access road. 
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[91 Based upon the inability of three other engineering fimls to reconfigure the 

lots in the development to achieve 371 lots, Mr. Bonnett also opined that it was not 

possible to achieve 37] lots in a preliminary plat map or this project. In fact the 

maximum number of lots which could be achieved were 304 lots. 

110] Preliminary plat map plans are important documents. They are in fact the 

most important documents in Ule preliminary platting process. As such developers, 

contractors, mNners, city staff and hearing examiners all rely on these plan and expect 

them to meet certain minimum standards. 

[12] The evidence from both Plaintjff and Defense witnesses was that these 

minimum standards require that: 

the plans must comply with the conditions ofthe plat: 

the plans arc accurate; 

the plans must be workable; 

roads can be built as depicted on the plat map plans; 

the number of lots shO\vn can be achieved; and, 

the plans comply with applicable zoning and municipal code provisions. 


[13] In February 2004 HCDI and TJL executed a Real Estate Purchase and Sale 

Agreement including Addendum A thereto. 	 In Addendum A the parties agreed that: 

C) The unpaid balance will carry and [sic] interest rate of6% per annum. 

E) Purchaser and Seller agree that the interest rate for the first two years of this 
transaction will carry the minimum Federal Rate allowable. At the end of the first 
two years the interest rate win be 6% per annum until the balance is paid in full. 

[14] On December 22,2006 the parties met and agreed to an accounting. 

Because HCDI had been acting as TJL's bank up until the time of the accounting, the 

parties agreed to certain credits to BCD] for interest, loan origination fees and other 

items. 	 Thc parties reached agreement as to the amount owing by Hem to TJL as of 

December 22, 2006. The parties also agreed to instaJlment payments and that zero 

interest was to be charged on the unpaid balance. The parties also agreed that if fewer 

than 37] lots were achieved by the Simpson Prelirrunary PIal Map Plans that HCDI was 
ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS IIERMAN. lfElllv1AN & JOLLEY. P. 
OF LAW REQVESTED BY DEFENDANT HCDI- 4 E 12340 ValJcyl'oa) 
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to receive a credit against the $1,000,000 balance which remained due and payable after 

the accounting agreement. The accounting also established the amount of money 

Plaintiff was to be paid for its services and this amount was $1,114,558,19. 

[15] Both Mr. Douglass and Mr. Lasley testified that the per lot credit which 

would be due ifless than 371 lots were achieved was $9,703.50 per lot [i.e., 

$3.600,000.00/371 = $9,703.50]. 

[J 6] Although the first installment payment in the amount of $200,000.00 was 

due on December 22,2006, HCDI did not make tbe payment until March 4,2008. In 

accordance with the parties Accounting Agreement which provided for zero interest, TJL 

did not demand interest in addition to the principal payment. 

[17] At no time prior to the commencement of this action did TJL ever demand 

interest or claim any interest was due in addition to the unpaid installments totaling 

$800,000.00. 

[18] HCDI did not discover that the roads shown on the Simpson Preliminary 

Plat Map Plans could not be built as shown until it was so advised by it engineer at the 

limc, Todd Whipple. 

[l9J HCD! did not discover that the Simpson Plat Map Plans only achieved 304 


buildablc lots until it retained Jay Bonnett in the spring of 20] 2 to review and analyze the 


Simpson Plans. 


[20] HCDJ made efforts to mitigate its damages. It made an offer to purchase the 

Lund propel1y whicb \\'as rejected. In addition it hired Todd Whipple, P.E. to attempt to 

relocate the main access road to the project. 

II ADDITIONAL CONCLUSIONS OF LAW 

Af)()ITIO"lAL FINDINGS OF FACT AND CONCLUSIONS HERMAN, HERMAl\ & lOLLE'{, P 


or LAW REQUESTED BY DEFENDANT HCDl- 5 E. J234(1 Valle;. IVa) 


Spokane Valle), \VA 99216-092 

(509) 928-!:I3 I 


(509) 789-2620 F<lrsimtl 

PROP. 553 
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[1 Plaintitf is only entitled to recover statutory costs in this action because the 

parties' Real Estate Purchase and Sale Agreement contains no provision agreeing to an 

award of costs to the prevailing party in any dispute arising trom said Agreement. 

fl] Because the parties agreed that there would be zero interest payable on the 

unpaid balance of$1,114,558.19 agreed to in their December 22,2006, Accounting 

Agreement, Plaintiff is not entitled to recover interest in this action and the Judgment to 

be entered herein shall bear interest at 0%. Alternatively, based upon Addendum "A" to 

the parties' Real Estate Purchase and Sale Agreement, Plaintiff is entitled to recover 

interest at the rate of 6% per annum on installments from the date they became due until 

paid and the Judgment to be entered herein shall bear interest at 6% per annum. 

f1J Plaintiff breached the parties Real Estate Purchase and Sale Agreement by 

failing \0 provide Defendant with Preliminary Plat Map Plans which complied with the 

l'Onditions of the preliminary plat approval and Defendant was danlaged by this hreach of 

contract. 

f3] An implied warranty of good faith is part ofihe parties' agreement. 

[4] An implied warranty fitness for a particular purpose is part of the parties' 

agreement and requires that the Simpson Preliminary Plat Map Plans contemplated a<; 

part of the consideration for the purchase price meet certain minimum standards. This 

implied warranty requires that the Simpson Preliminary Plat Map Plans be workable and 

satisfy the following minimum standards: 

the plans must comply with the conditions of the plat; 

the plans are accurate; 

the plans must be workable; 

roads can be built as depicted on the plat map plans; 

the number of lots shown can be achieved; and, 

the plans comply with applicable zoning and municipal code provisions. 


[5] Plaintiff breached the implied warranties and Defendant was damaged in that 

it did not receive the benefit of its bargain. 

ADD1TJONAL FINDINGS OF FACT AND CONCLUSIONS HERJ-..1AN, HERMAN & JOLLEY, P 
OF LA W REQUESTED BY DEFENDANT HCDI· 6 E. 12340 ValJeywa. 

Spokane VlIlley, \VA 99216·092 
(509) 928·113 I 

(509) 789·2620 Facsimil 
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[6] In the December 22, 2006 Accounting Agreement the parties agreed that 

Defendant's benefit of the bargain was $1,114,558.19, which is the sum by which 

Defendant has been damaged by Plaintiff's breach of contract and breach of implied 

warranties. 

[7J Defendant is entitled to offset its damages in the sum of $] ,] ] 4,558.19 

against the remaining unpaid balance ofthe parties agreement in the amount of 

$800,000.00 which results in net damages to Defendant of $314,558.19. 

[8] Judgment should be entered herein in favor of Defendant and against Plaintiff 

for net damages of $314,558.] 9 together with reasonable attorney fees and statutory 

costs. 

DONE IN OPEN COURT this 28 th day of June, 2013. 

HONORABLE JUDGE MARYANN C. MORENO 
Presented By: 

Herman, Herman & Jolley, P.S. 

ey C. Douglass, Jne. 

Approved as to Form 

Layman, La\" Firm, PLLP 

By: 
Timothy B. Fennessy, WSBA # ]3809 
Bradley C. Crocket1, WSBA #36709 

Attorneys for Plaintiff 

ADDITIONAL FINDINGS OF FACT AND CONCLlJSJONS 
OF U\ W REQUESTED BY DEFENDANT HeDl- 7 

HERMAN, HERMAN & JOLLEY. P. 
E. 12~40 Valleywa, 

Spokane Valley, WA 99216-092. 
(509) 928-831 

(509) 789-2620 Facsimij 
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EXPLANATION OF SUBSTITUTE HOUSE BILL 822 


This bill will amend the legal interest rate statute to 

state in clear language its commonly believed intent. 


'lJn~~tt!1:--y, -a=rm::rene=rcrweY--appe ttn~7'e~o"\"ui"n"r""tF"'f'c"'a:;;S"l!!':e.s-,-----~-­

Topline Equipment Co. ~ Stan h~itty Land, Inc., 31 Wn.App. 
86 (1982) misconstrued the statute as an interest rate 
"di sclosure" sta tute. The decision creates uncertainty as 
to the obligaticn of parties under SOllie contracts. 

This bill will not increase any interest rates charged 
or chargeable in any transaction. It will apply only to 
commercial contracts since Truth in Lending covers all 
consumer transactions. It only clarifies that the parties 
are obligated to pay in accordance with the terms of the 
contracts which they entered, even if the agreed upon rate 
is not explicitly stated. 

RCW 19.52.01D and similar statutes in other states 
should apply only to debts where the parties have not even 
considered an interest rate. 

Applying the statute to existing sales contracts, 
leases, or promissory notes causes hardship and possible 
loss to parties which have relied on its common meaning. 
Applying it to oertain leases and to conditional sale oon­
tracts which were only recently held to be subject to the 
usury statute also works an unfairness to those commercial 
parties who have relied upon the normal and usual meaning of 
this and similar statutes. 



SENATE BILL REPORT 

SHB 	 882 

BY 	 House Committee on Financial Institutions & Insurance (originally 
sponsored by Representative Tanner) 

Changing provisions relating to interest rates in the absence of 
an express agreement. 

HOUSE COMMITTEE on Financial Institutions and Insurance 

SENATE COMMITTEE on Financial Institutions 

senate Hearing Oate(s): April 6, 1983 

senate Majority Re~~: Do pass. SIGNED BY Senators Moore, 
Chairman: Bender, Vice Chairman; Bottiger, Clarke, Jones, Sellar, 
Warnke. 

Senate Staff: Gary Pedigo (753-7559): Blaine Gibson (754-2106) 

SYNOPSIS AS OF APRIL 7, 1983 

BACKGROUND: 

Division Two of the Court of Appeals upheld a decision in TOiline 
Equipment Co. v. Stan Whitty Land, Inc., 31 Wn. App. 86 ( 982) 
that construed RCW 19.52.010 as an interest rate disclosure 
statute. Its apprication would be only to commercial contracts 
since consumer transactions require disclosure of interest rate 
under Truth of Lending Simplification and Reform Act (Title VI of 
PL 96-221). 

SUMMARY: 

Language clarifies that the parties are obligated at the date of 
the act retrospectively and prospectively in accordance with the 
terms of contracts without the interest rate being explicitly 
stated. 

Fiscal Note: none requested 

r , , 
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SESSION J.AWS, 1803. 

CHAPTER XX. 
[S. n. }\o. M.I 

TO FIX THE LEGAL RATE OF INTEREST, 


AI' ACT to fix the legal rll.te of interest. 


Be 1'/ ena.cted by the Legis[a!Ui'l of the State of WasM7'flton o' 

S1])C'1'1ON 1. The legal rate of iDtclre8t shall be eight pel' 
oeut. per a.nnum. 

CEO. 2. All state, county, city 01' school wan'ants, or 
other warrant.s, drawn on puhlic funds shal1 bent' interest 
at a rate not exceeding the legal rate. 

SEC. 8. Any J'ate of interel':t ngl'eed upon by parties to 
a contnwi, except on Wllrrants liS Dlimed in section two of 
this act specifying the slime in writing, shR.lI be yalid and 
legaL 

SEC. 4. J udgroent.s shal1 belir the legal rate of interest 
frOID date of the entry thereof. 

SEC. 5. Alll1cts or parts of acts iu conflict herewith are 
bereby repealed. 

.A pproved February 21, 1803. 
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SESSlON LA'WS, 18&5 349 

flnel tlle amount cODlOtituling II shure; if not II joint stock 

company, then tbe terms of admission to memuership, 


3, The object for which the corporation is formed, 

4, By what officers the affnirs of snid corporation shall 


lx: managed, and wheE sueD officers lire to he elect~d, 01', 


jf appointed, whell lind by whom ~llcb appointments al'e 

t~ be OJade, 


l'1iSS€d tbe seDate FebnlllJ'y J 3, 1895, 


Paswd the Louse !\larch 14, 1 89~, 


Approyed M&rcb 20, 189b, 


CHAPTER CXXXVl, 
[S H ); (', J(l3,) 

ESTABLISHING LEGAL RATE OF INTEREST .AND TO 

PREVENT USURY 


A1' AC1 If' Hlsl>lisll ILc If<gl>l fE-If of iDt~l'teS! io tbe S.ta!!; of Wasb, , I 

ingtoD, RDd to pl'f'Tent usury, 

H t j'( enaCfA'4 by tltc Lt.gulc/urt i{f O,e State of TVatMngl.on: 

SEGJ'JON 1, Evcf" lonn or fO\'bellHmce of mone", aood!\ )ote_t rat. 
.J .J ' e deLef'tl'lined 

01' thing in fiction shall hear intcrest at tbe rale of seven 1>0" ' 

pel' (,,cntum per Bnnum where DO ditlt'l'cnt rate u; Ilgt'eed 
to in writing between tbe parties. The discounting of 
eommcrcial paper, where tbe borrower wakes himself liaole 
11& maker, gusralltOl' 01 indorser, shall be considercu as 8 

lo:m for the purposes of tbis act. .., , SEC, 2, Any rate of interest DOt exceediug tweh-e perIn.....,.! . , 
4. t'l"l't;l\'.' 11t1 

t;ellt.llm per aODum agreed to ill writing by the parties to Cfnt,"l.cn, 
; I 

:1 
!:iJe oontract, shall be Jegal, and no persoll sbsll directly 01' 

, I 

indil('>ctly take or receive ill moncy, goods or thing in DCr 

l.inn, or in any otbel' way: auy greater interest, sum 0]' 
vallie 10)' the loan or forbeurance of any mODe)" goods or 
l,ltill;! in fiction than twehe per eentnm per nnDum, 

SEI,,3, All stoLe countv, cit". town and scbool wllr· W...,.....nlL, 
, ..J,.J . 1t:frR.l ~tf' of 

l'Ullt.!!, lind ull Wllrl1lnts or other cyidenccs of indebtedness 

http:Cfnt,"l.cn
http:TVatMngl.on


350 SE~SlON LAWS, 1895, 

dl'tlWl1 upon 01 pllpule from an~' pablic 1um]s, shall hl:lll' 

interest I\t a rate not greater than eight per centum pOI' 
IilJIlUm, unless u Jess ratc be. specified therein. 

~r:':~~.'f S:EC,~. J udgment,s founded OD wdtten contracts, pl'V­
,iding 101 the pSj'meut 01 interest until paid nt a. specified 

ralt;, shall bear interest at the ra~ specified in such OOIl 

t1'a('1..<;: Pl'lYvided, Thut sFlid interest rllte is set forlh in tlw 

judgment; and all other judgments shaH oonr interest at 
the Tate of seven pel centum per annum from date of entry 
tbel'eof. 

;~:f!i;~:~' SEC. fl, If Il greater r:ne of interest tbun is hereinbefofll 
allo~ed lihall \)e contracted for or received or reserved, the 
contract shall not, therefore, be void; but. if in Bn,Y action 
on such COllI ract proof he made that greater rate (Of inter­
e~t bas been directly or inrlired.ly contra.cted for or t.akell 
or reserved, the plaintiff shall only recover the principal, 
less the amount 01 il.ltercst IIcc)'uiog thereon at t be rnte 
contracted for, aDd the tlefelldant sboll recover eosts; and 
if interest shall have been paid, judgment sball be fOl the 
principal, less twice the :lIDOunt of tbe interest paiu, 11m] 

Jes:; the !lmoullt of all accrued fiod unpaid interest; nnd thE; 
aclB and dealings 01 flU agent in IO!lning mouey shall bind 
tte p]'incipnl, and in all case!:' where there is illegal interest 
contracted for by tbe trunsllclion of any agent, t be princi· 
pnl shall be beld tlJerehy to the s:noe extent as though hI": 
had acted in person, And where the same person acts a..~ 

agent 10]' the borrower ana lender, he shall be deemed tbe 
agent of the lemler fo)' the purposes of tbis act 

S}~C. 6. Nothing berein contained sha.ll be construed li.!! 

afiecting any contract 0]' ohligntion made or entel'ed into 
prior to the tnking effect of this nct, nor 

est prodded by Illw tor etntc, 1IIIlnicip:!.l 
bouds. 

P/l.8sed tbe sellate '\1srcb 2, ] 895. 


Pas~ed the bouse March 14, 1895, 

Approved March 20, ] 81lo, 


the rate of inter­

or other public 

http:inrlired.ly
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HOUSE OF nEPHESlN1A'TIV[S 
SlATE OF WAS~lING10N 

BiIIHo' 

(f .puud by commitl •• ) ­

Da!e~__~~~~~_l?L.JJ81_ Co:;~:;~~~ __~O~~ . ___ 
Siafl: Peter Rothschil j 47th session OriQlnal. .._.._ 
... --- - •.....----..~~-- Amended: __ .._ .._ '''_ 

Phone: 3-484 5 Subslilole:__ . ____ ~__ 

BRIEF TITLE: (Irom Status 01 Bills) SPONSOR(S): (nOleU agency; committee: execuliye reques1) 

Interest rates certain 10ans i Lewis/Heck/Flanagan. 

J'i~pom~d by Commillee-oll- . - -.'- .. j' Recnn'n\E~dllliori: .1= .- RO.IICell~o!e~ : . 1"- - . F'lSCAl NOTE INFORIMTIOW' ---:-~-:-:----:---:-::-
Fin, Inst,.& Ins. (1~) _D?_ (9) : 97[ 0 NJ.~~·~~f:d._LOtt'.d IA.Cml.d 1 nonereaue~~ 

Maiorii-y lfeporiS.gned by: , Mlnerlly Reporl sioned by: (it f9Quesled) 

DA~JSON/B i ckham/L ux/Bond/!); ck ie/MeG; nni s / none reques ted 
Nisbet/Sanders/Scott. 

ANAL YSIS: (background Isummar)' I ellecl 01 amendments or subslilule, as Ilpplicable) 

BACKGIWUND: 

When there is a loan of money but the parties have not agreed to the interest rate, 
the law sets the interest rate at six percent. This rate was adopted in 1895. 

SUMMARY: 

The interest rate on loans with an unspecified interest rate is raised from six to 
12 percent. • 

o ccftthued or: ff}\tcr~o 

ArgumerJIs presented agllinsl:Argumonls presented 'or' 

lhe interest rate was adopted by the Ilone presented 
Leqislature in 1895 and it is time to raise 
it~ Creditor5 will refuse to pay their bill' 
because the maximum interest rate is much 
~etter than they can get anywhere e1 se. 

o continued 0" 
loventt 

o conHnued 00 

re"erse 

_..__.._----- ... _-- - -- •._------_..._------_..._- ­
Principal opponents:Principal rroronents' 

~epresentative Lewis . none 
• 

Altachments: Committee Roll Call Vote Sheet 
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BR1Ef Tl'I'!.E: ]ncre!!sing rc:tes Oll certail! loans. 

SPONSORS: R€preS€lllati vel'; lClds, Heck aIld F.lanogo:J 

HOUSE COriI'iITTEE: Pillc.llcial Institutions aud Insurance 

SRI,ATE COI'i!'llTTEE: financial lllstitutions ana Insurance 

Staff: Dave Neale (753-3526); Gail 'Ioraason (753~'838); Do!! V09t 
-,753-1828) 
fQHH!;~~Ll:!'§.Hi.!Jg_I!.21!HLJ~gssiQ!11: l,pril 8, 1981 

ti~j2!:HL.!1~E2rt_J.!2l:'1 si.!wed_!n:: Senators Sel] ar I Bauer I DluEcbel, 
!Joltiger, Clarke, Hilley, Pullen and l<'ojann 

llAC~GROUND: 

II statute €IJacted in 1895 provides that in the absEDce of a 
t:J:itten agreement elben/ise, loans bear interest et an annual rate 
of E percer;L It:is contellded tl:at in vie", of Cllrrent interest 
rate ie1'els, th{'- 1e9S statute should be ao,eIlded to increcsc the 
rate of interest on these loans to 12 percent. 

SUl'IlIf,FY: 

The anllua~ rate of interest_ on loans for 'IIhich there is no Hltten 
agr", €:ment specifying a rate of interest is increased f,or, (, to 12 
percent. 

~£Il~1ion: Ilone 

Revenue: DOIle 


fl§~~I=l!Q.t!': Ilone r €\jIl €ste5 


VOTES ON fINAL PASShGE: 

House 87 3 
Senate 44 Ij 

EFF:.:crIVE: ,July 26, 1'181 

[ 1 ] 
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~ing or accommod~­
: or by false or f,ctl­
ge or other property, 
cted to pay for such 
:ommodation on de· 
yment fOT such food, 
noda tion. negotia ble 
ed, or that he or she 
't, the premises with­
:Iedit, lodging or ac­
moved, or attempteil 
I, or caused to be at­
property or ba~gage, 
he fraudulent mtent 
c21 § l; 1929c216 
RRS ~ 6866, FOIm­

1.45,040, 
14,230, 

c 216. In the event 
section of this act, or 
15 or under any cir­
valid, such adjudica­
the validity of the 
s it applies to other 
nces. [1929 c 216 § 

CRY 

~Application to con· 

:tup charges. 
1 contrect-.(:o;u and 

, cstllblish u~ury­


:inll, 

CW to loan or forbear 


,tion Bel. 

published rates, . 
g action thereon prohlb. 
griculturel. commerCIal, 
(ception, . 
g action thereon prohlb­
Ictions dter May I. 
981. 
jDstallm~nl trtinsactions. 

iable to interest chargee 

su bject to provision> of 

em:d parment of pur­
ller, 
ail inSUlllment contract 
a!.Signor not limited by 
ween credit card issuing 
t discounts for CIIsh 

:St, penalties, or costs on 

Ipplicable to consumer 

(1983 Ed.) 

19,52.900 Applicalion--Constructio1}-- 19~1.: n 
In/crest 


rd/e.s Dn pledged propeny: RCW 19,(,O,06Q, 

Tl'!!e.s on WilTraotJ: ChaplcT 39.$6 RCW. 


Rflli/ ilJS!al1mcllt sl//es of gDo(h and services: Chapter 63.14 ReV>'. 

:h9.52.005 Decluttior. of pnlicy. RCW J9.52.005, 
19.52.020, ]9,52.030, 19.52.032, 19.52,034, and 19.52. 
.036 arc enacted in order 10 protect the residents of this 
state from debts bearing burdensome interest rates; and 
in order to better effect the policy of this state to Use 
this state's policies and courts to govern the affairs of 
our residents and tbe state; and in recognition of the 
duty to protect our citizens from oppression generally. 
11967 cu, c 23 § 2.] 

Se,mbility--19fi7 lU. r 13: • If any proviiion of this cnapter is 
declared unconuitutional, or the applicability thereof 10 any person or 
circumstance is held invillid, the constitutionality of the remainder of 
the chapter and the Ilpplicabiljl~ thereof 10 other person~ and circum· 
Stilnccs shall not be affected thereby.' {1967 eu. c 23 § 8,] 

S,t,inr_1%7 e:u. r 23: 'The provisioru; of this 1967 amenda­
lOry act shall no! apply to transactions entered into prior to the effec· 
tive dale hertef.' (1967 n.S. C 23 § 9.] 

19.52.010 Rate in 2l.bsence of sgreemenl--Appu­
C2tion to consumer leases. (1) Every Joan OT forbearance 
of money, goods, or thing in action shall bear interest a1 
the rate of twelve percent per annum where no different 
rate is agreed to in writing between the panies: Pro­
vided. Tbat with regard to any transaction heretofore or 
hereafter entered into subject to this section, if an 
agreement in writing between the parties evidencing 
such transaction provides for the payment of money at 
the end of an agreed period of time or in installments 
over an agreed period of time, then such agreement shall 
constitute a writing for purposes of this section and sat­
isfy the requirements thereof, The discounting of com­
mercial paper. where the borrower makes himself liable 
as maker, guarantor, or indorser, shall be considered as 
a loan for the purposes of this chaptey. 

(2) A lease shall not be considered a Joan or forbear· 

ance for the purposes of this chapter if: 


(a) It constitutes' a 'consumer lea~e' a~ defined in 

RCW 63.]0.020; or 


(b) It would con5titute such 'consumer lease' but for 

the fact that: 


(i) The lessee was not a natural person; 
(ii) The lease was not primarily for per!>onal, family, 

or household purposes; or 
(iii) The total contractual obligation exceeded twenty­

five thousand dollars. [1983 c 309 § 1; J983 c 158 § 6; 
1981 c 80 § I; 1899 c 80 § 1; RRS § 7299. Prior: 1895 c 
136 § I; 1893 c 20 § I; Code 1881 § 2368; 1863 P 433 § 
I; 1854 P 380 § I.] 

Rtllfi8's ~t; This se<:lion was amended by 1983 c 158 § 6 and 
1983 c 309 § I, each withoul reference 10 the other. Both amendmen~ 
arc incorporaled in the publication of this section pursuant to RCW 
J.12.025(2). for rule of construction, see RCW J ,J2.025(l), 

Mm1!bility--J983 " 1511: SC(; RCW 63,10.900 

lY.52.020 Highest rate permissible--Setup 
charges. Any rate of interest not exceeding the higher of 
twelve percent per annum or four percentage points 

(1983 Ed,) 

above the equivalent COu pen issue yi 
the Federal Reserve Bank of San f 
erage bill rate for twenty_six week 
termined at the fust bill market 
during the preceiling calendar montl 
ing by the parties to the contract, 51 
person shall directly Or indirectly 
money, goods, or things in action, (l 

any greater interest for the loan or 
money, goods, or things in action: PI 
Joan of money in which tbe funds a 
ceed the sum of live hundred doll: 
may be charged and COllected by tl 
setup charge shall not be considered 
PrOl'ided furlher, That such setup ( 
ceed four percent of tbe amount of 
fifteen dollars, whichever is the les 
loans of under one hundred dollars; 
ceeding four dollars may be so chart!' 

Any loan made pursuant to a com 
an interest rate permitted at the time 
made shall not be usurious, Credit e) 
an open-end credit agreement UPOl 

computed on the basis of a balanc 
standing during a billing cycle shall 
the rate at which interest is charged 
any day during the billing cycle, [I ~ 
ex.s, c 23 § 4; 1899 c 80 § 2; RRS § 
136 § 2; 1893 c 20 § 3; Code J88] § 
2; 1854 P 380 § 2.J 

Mnrabllll)-1981 c 78: 'If any provision 
ClItion to 81lY person or cirCUffiSUlnCe is held iJ 
the act or tbe applicalion of the provision to 0 

sta.nces is not affectW.' 11981 c 78 § 7.J 
Seoen!hilil)---Sarlngs----l967 ex.s. t 


RCW 19.52.005, 

Inrert:St onjudgmenl.S. RCW 4,56.JJO, 

J9.52.030 Usury--Pen8Hy UI 
tracl---Cosls and attorneys' fees. (I 
of interest than is allowed by statute: 
for or received or reserved, the contr 
ous, but shall not, therefore, be void, 
such contract proof be made .that greE 
has been directly or indirectly contrac 
reserved, tbe creditor shall only be en1 
paJ, less the amount of interest accm 
rate conlracted for; and if interest shl 
the creditor shall only be entitled to 
twice the amount of the interest p 
amount of all accrued and unpaid 
debtor shall be entitled to costs and 
neys' fees plus the amount by which I 
paid under the contract exceeds the an 
creditor is entitled: Prodded, That tI: 
commence an action on the contract 1 
sions of this section if a Joan or forbea 
corporation engaged in a trade or bu: 
poses of carrying on said trade or bush 
also, in connection with such Joan OJ 

creation of liability on the part of a na 
property for an amount in excess of 
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RcW 4.56.110: Interest on judgments. 	 http://apps.leg.wa.gov/rcw/default.aspx?cite=4.56.110 
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RCW 4.56.110 


Interest on judgments. 


Interest on judgments shall accrue as follows: 

(1) Judgments founded on written contracts, providing for the payment of 
interest until paid at a specified rate, shall bear interest at the rate specified in 
the contracts: PROVIDED, That said interest rate is set forth in the judgment. 

(2) All judgments for unpaid child support that have accrued under a 
superior court order or an order entered under the administrative procedure 
act shall bear interest at the rate of twelve percent. 

(3)(a) Judgments founded on the tortious conduct of a "public agency" as 
defined in RCW 42.30.020 shall bear interest from the date of entry at two 
percentage points above the equivalent coupon issue yield, as published by 
the board of governors of the federal reserve system, of the average bill rate 
for twenty-six week treasury bills as determined at the first bill market auction 
conducted during the calendar month immediately preceding the date of entry. 
In any case where a court is directed on review to enter judgment on a verdict 
or in any case where a judgment entered on a verdict is wholly or partly 
affirmed on review, interest on the judgment or on that portion of the judgment 
affirmed shall date back to and shall accrue from the date the verdict was 
rendered. 

(b) Except as provided in (a) of this subsection, judgments founded on the 
tortious conduct of individuals or other entities, whether acting in their personal 
or representative capacities, shall bear interest from the date of entry at two 
percentage points above the prime rate, as published by the board of 
governors of the federal reserve system on the first business day of the 
calendar month immediately preceding the date of entry. In any case where a 
court is directed on review to enter judgment on a verdict or in any case where 
a judgment entered on a verdict is wholly or partly affirmed on review, interest 
on the judgment or on that portion of the judgment affirmed shall date back to 
and shall accrue from the date the verdict was rendered. 

(4) Except as provided under subsections (1), (2), and (3) of this section, 
judgments shall bear interest from the date of entry at the maximum rate 
permitted under RCW 19.52.020 on the date of entry thereof. In any case 
where a court is directed on review to enter judgment on a verdict or in any 
case where a judgment entered on a verdict is wholly or partly affirmed on 
review, interest on the judgment or on that portion of the judgment affirmed 
shall date back to and shall accrue from the date the verdict was rendered. 
The method for determining an interest rate prescribed by this subsection is 
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also the method for determining the "rate applicable to civil judgments" for 
purposes of RCW 10.82.090. 

[2010 c 149 § 1; 2004 c 185 § 2; 1989 c 360 § 19; 1983 c 147 § 1; 1982 c 198 
§ 1; 1980 c 94 § 5; 1969 c 46 § 1; 1899 c 80 § 6; 1895 c 136 § 4; RRS § 457.] 

Notes: 
Application -- Interest accrual -- 2004 c 185: See note following RCW 

4.56.115. 

Application --1983 c 147: "The 1983 amendments of RCW 4.56.110 

and 4.56.115 apply only to judgments entered after July 24. 1983." [1983 c 

147 § 3.] 


Effective date --1980 c 94: See note following RCW 4.84.250 . 
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