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A. INTRCDUCTION

The City of Seattle (“City”) cannot demonstrate how the Court of
Appeals’ decision failed properly to apply this Court’s ruling in
International Ass’n of Fire Fighters, Local 46 v. City of Everett, 146
Wn.2d 29, 42 P.3d 1265 (2002). The City does not claim the Court of
Appeals opinion conflicts with Fire Fighters, but instead claims that it
conflicts with previous decisions of the Court of Appeals.

The opinion that the City wants this Court to review does not
create a conflict in the Court of Appeals, it resolves one. Acknowledging
that some of its previous decisions conflicted with Fire Fighters and with
each other, the Court of Appeals harmonized and resolved those conflicts,
putting the matter to rest. The Court of Appeals correctly discerned that
the reasoning of Fire Fighters controls and that the extensive hearing
process before the Seattle Civil Service Commission was just as much an
““action” for purposes of RCW 49.48.030 as any court proceeding.

This Court has already spoken and the Court of Appeals listened.
Review is unnecessary.

B. STATEMENT OF THE CASE
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The City’s statement of the case is noteworthy both for what it
says, and for what it does not contest."

The City nowhere disputes the point made in Arnold’s Court of
Appeals briefing and in the Court of Appeals opinion that the parties here
engaged in prehearing written discovery and depositions, and the hearing
process was extensive, involving numerous witnesses and exhibits and
over 8 days of hearings before the Hearing Exammer Br. of Appellant at
3, 13-14; Reply Br. at 2. Indeed, the City called 11 witnesses in its case in
chief before the Commission. Br. of Appellant at 3.2 The Commission
proceeding was a trial, just as if it had been conducted in court, as the
Court of Appeals expressly recounted. Op. at 12, Discovery occurred.
Witnesses were examined and cross-examined before an impartial hearing
officer. Briefs were submitted. The hearing examiner wrote an expansive,

detailed decision that is provided in the Appendix.

' The Court of Appeals’ discussion of the facts and procedure herein is
appropriate, op. at 1-3, and, in its petition, the City does not contest the appellate court's
salient facts.

? This fact alone essentially undercuts the City’s claim that Arnold could have
proceeded without counsel. Amold is a lay person, not a lawyer. To expect her to cross-
examine 11 witnesses, particularly where the City had the benefit of counsel, offers the
true vision of the City’s sense of fairness. “The right to be heard would be, in many
cases, of little avail if it did not comprehend the right to be heard by counsel. Even the
intelligent and educated layman has small and sometimes no skill in the science of law.”
Gideon v. Wainwright, 372 U.S. 335, 344-45, 83 S. Ct. 792, 9 L.Ed.2d 799 (1963)
(importance of right to counsel under Sixth Amendment for accused). Arnold simply
could not have succeeded but for the involvement of counsel. CSCR 2906-10. See also,
CP 87-91 (declaration of Virginia Adams, co-party to the Comumission proceedings).
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Thus, the City concedes that Arold’s wage recovery occurred in
an “action,” and that the civil service hearing here bore all the
characteristics of litigation in court, as described above. Smith v. King,
106 Wn.2d 443, 451-52, 722 P.2d 796 (1986) (failure to argue issue in
brief waives alleged error).

The City aggressively argued in the Court of Appeals that Arnold
did not really succeed before the Commission’s Hearing Examiner, casting
aspersions on Arnold. Br. of Resp’t at 2-3. The City’s present argument
in its petition is subtler, but it nonetheless seeks to downplay the fact that
Amold had to resist its aggressive effort to fire her. It mentions in an
ofthand fashion that she was “awarded back pay of less than $30,000 and
related employee benefits.” Pet. at 6. The Hearing Examiner’s extensive
ruling documents the intensity of the issues in the Commission’s
proceedings and just how the City is engaging in revisionist history.

Amold was the manager of the contracts unit of the Aging and
Disabilities Services Division of the City’s Human Services Department.
CSCR 2772, 2774-75. She was not a fiscal auditor. CSCR 2778. Her
subordinate performed an inadequate financial audit in response to a
whistleblower complaint. CSCR 2776-84. Arnold was not merely

“demoted,” as the City claims in its petition at 5; rather, the City sought to
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fire her. CSCR 2784. Arnold hired counsel and requested a Loudermill’
hearing. CSCR 2784. At that hearing, Arnold presented evidence that
others in the Division were actually supervising the employee and that
Amold was on leave during a part of the investigation. J/d. The
Department’s director then chose not to fire Arnold but to demote her
from her management position to a non-managerial position, reducing her
salary from $85,500 annually to $56,000. CSCR 2785-86.*

The Hearing Examiner restored Amold to her management
position, albeit with a two-week suspension. CSCR 2795. 1t is undisputed
that the Hearing Examiner awarded Amold back pay and related employee
benefits. Id. Those employee benefits were not inconsequential to
Amold, financially or otherwise. The Hearing Examiner noted that
Amold’s subordinate failed to report to her, CSCR 2789, 2794, and
Amold did not exhibit a pattern of misconduct or act with intent, CSCR
2794, but the Hearing Examiner faulted her only for not being more

proactive in the investigation of the whisteblower complaint. CSCR 2789.

3 Cleveland Board of Education v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487,
84 1.Ed.2d 494 (1985) (public employees may not be terminated without due process
including a pretermination hearing).

* The Law Offices of Judith A. Lonnquist assisted Amold in avoiding outright

termination by the City. The fees incurred in securing that worthwhile result were
necessary for Arnold’s ultimate success in securing back wages.
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The City also complains about tangential matters such as the
amount of the fees Amold incu’rred,5 perhaps hoping to distract this
Court’s from its weak legal argument for review.

In sum, Amold’s employment with the City was at risk, as was her
reputation. She successfully withstood the City’s effort to oust her from
her management position and received relief that resulted in the restoration
of her position with back pay and her lost employment-related benefits.
The City was represented throughout the proceedings below by publicly-
paid counsel. Arnold had to fight the City’s fire with fire. The City’s
actions forced her to secure counsel and that counsel helped her to prevail.
C. ARGUMENT WHY REVIEW SHOULD BE DENIED

The City argues two grounds for a review — a split in the decisions
of the Court of Appeals (RAP 13.4(b)(2)) and the contention this case
involves an issue of substantial public importance that should be resolved

by this Court (RAP 13.4(b)). Each will be addressed in tum.

(1) Review Is Not Merited under RAP 13.4(b¥2) Where the

Court of Appeals Applied this Court’s Controlling Ruling
in_Fire Fighters and Resolved any Lingering Conflicts

within Its Own Decisions

* Eg., Pet. at 6, 16. The actual amount of any fee award for the Seattle Civil
Service Commission and trial court proceedings will abide the trial court’s decision on
the appropriate amount of recoverable fees and expenses. Op. at 13. There is some irony
in the City’s complaints about Arnold’s fees when its conduct forced her to retain counsel
and it has had numerous assistant city attorneys represent it in this case. It now involves
a private law firm to prepare its petition to this Court, at further expense.
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(@  Under Fire Fighters, the Proceedings at Issue Here
Are an “Action” Under RCW 49.48.030

It is particularly telling that the City does not seek review under
RAP 13.4(b)(1). Nor could it. The City ignores the important point that
this Court in Fire Fighters ruled that (1) RCW 49.48.030 is a remedial
statute to be liberally construed in favor of persons like Arnold who have
recovered unpaid wages, and (2) ruled the statute applies to any “action”
akin to a judicial proceeding where a party recovers wages or salary
owing. Fire Fighters, 146 Wn.2d at 41.

As the City also acknowledges, the Court of Appeals specifically
rested its opinion upon the Fire Fighters court’s statutory interpretation.
The nature of the proceeding does not control. Simply saying a
proceeding is a court action or an administrative proceeding is not enough.
Op. at 10. The issue is whether the proceeding was effectively “an
exercise of a judicial function,” that is, the equivalent of an action in court.
Op. at 11; Fire Fighters, 146 Wn.2d at 41. The City has conceded that its
Civil Service Commission proceeding here bore all the characteristics of
an action for wages in court.

Rather than forthrightly addressing Fire Fighters and the Court of
Appeals’ analysis of it, the City instead contends in its petition that the

Court of Appeals has interpreted RCW 49.48.030 inconsistently, and that
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the question of whether the civil service proceeding at issue here is an
“action” under RCW 49.48.030 is still an “open question.” Pet. at 8-9.

This Court did indeed note that the facts of the Fire Fighters case
involved arbitration, and declined to adopt a blanket rule that would apply
to all other non-court proceedings regardless of their specific structure.
Fire Fighters, 146 Wn.2d at 42 n.11. This Court was wise to refrain; a
blanket rule would have meant that hundreds of different types of city,
county, and state administrative and quasi-judicial proceedings of all
stripes would have been subject to the rule regardless of whether they
individually have the indicia of a judicial proceeding.

However, lower courts can, as the Court of Appeals did here, apply
the core holding in Fire Fighters to the facts of a case without waiting for
this Court individually to announce each type of city, county, or state
action that qualifies under RCW 49.48.030. That core holding allows fees
in non-court actions that bear all the earmarks of an action in court, i.e.,
actions that constitute the exercise of a judicial-like function. 146 Wn.2d
at 38. The City’s argument here, that this Court must pronounce on the
applicability of RCW 49.48.030 to each and every type of proceeding
available in this State, is untenable and unnecessary.

Also, this Court has twice made clear that RCW 49.48.030 applies

to proceedings like the one at issue here. Hanson v. City of Tacoma, 105
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Wn.2d 864, 719 P.2d 104 (1986) (judicial review of a civil service
suspension); Fire Fighters, supra (recovery of back pay in collective
bargaining arbitration proceedings). The Court of Appeals has done so as
well in McIntyre v. Washington State Patrol, 135 Wn. App. 594, 141 P.3d
75 (2006) (WSP administrative disciplinary decision).

In Fire Fighters, this Court addressed the availability of attorney
fees under RCW 49.48.030 for employees who recovered back pay in
arbitration. 146 Wn.2d at 32. In a prior proceeding, an arbitrator had
found that the Fire Fighters employees had been suspended without pay in
violation of a collective barg_aining agreement. Id. The arbitrator
therefore awarded back pay for the period of the suspension. Id, The
union that had represented the employees during the arbitration sought
attorney fees in a separate superior court action under RCW 49.48.030,
and the matter ultimately proceeded to this Court. This Court found that
the union was entitled to attorney fees pursuant to the statute. 7d.

This Court held in Fire Fighters that an arbitration is the functional
equivalent of a court proceeding, an “action” under RCW 49.48.030. 146
Wn.2d at 37-39. This Court also noted that an “action” is more than a
judicial proceeding, id. at 40, in concluding:

It is clear that had this case been brought in superior

court, attorney fees would have been available. Because
RCW 49.48.030 is a remedial statute, which must be
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construed to effectuate its purpose, we find no reason to not

interpret “action” to include arbitration proceedings. A

restrict interpretation of “action” would preclude recovery

of attorney fees in cases involving arbitration even though

the employee is successful in recovering wages or salary

owed. Thus, it would be inconsistent with the legislative

policy in favor of payment of wages due employees. See

Schilling, 136 Wn.2d at 157, 961 P.2d 371. Therefore, we

hold that “action” as used in RCW 49.48.030 includes

grievance arbitration proceedings in which wages or salary

owed are recovered.

Id. at 41. By its terms, RCW 49.48.030, applies to any action in which
back wages are recovered. That policy is certainly vindicated where like
here, the proceeding is akin to litigation in the judicial setting.

Similarly, in Hanson, this Court affirmed an award of attorney fees
under RCW 49.48.030 to an employee who was suspended for more than
the thirty days allowed under the City of Tacoma civil service rules and
successfully challenged the discipline imposed against him. A portion of
the wage recovery at issue in that case was from a period of time when the
employee was demoted to a lower-paying position in connection with a
suspension. Id. Hanson plainly concluded that judicial review of
Tacoma’s Civil Service Board’s decision was an “action” under RCW
49.48.030. 105 Wn.2d at 872. The City addresses Hanson only in
footnotes. Pet. at 9 n.4; 11 atn.5.

Finally, in Mclntyre, the trooper brought a separate action for fees

after the successful judicial review of the Washington State Patrol
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("WSP") administrative decision® to terminate her employment. Division

II rejected the notion that any fee recovery by a person recovering back
wages depends upon the nature of the action.” 135 Wn. App. at 603-04.

(b) The Court of Appeals Here Did Not Create a

Conflict With Its Other Opinions, It Acknowledged

and Resolved any Apparent Conflict by Properly
Applying Fire Fighters

The central argument advanced by the City is that the Court of
Appeals decision here conflicts with three Court of Appeals decisions,
ignoring the fact that Fire Fighters, a decision of this Court, controls. Pet.
at 9-13.% The City claims that the decision here conflicts with Cohn v.
Dep’t of Corrections, 78 Wn. App. 63, 895 P.2d 857 (1995); Trachtenberg

v. Wash. State Dep’t of Corrections, 122 Wn. App. 491, 93 P.3d 217,

§ In Mcintyre, the State asserted that Mclntyre could have recovered fees if she
had brought a grievance proceeding against the WSP. A WSP grievance proceeding is an
administrative proceeding very much akin to Amold’s Civil Service Commission
proceeding.

7 The City argues offhand in a footnote that if an employee obtains one dollar of
added relief upon judicial review of an administrative decision, the employee recovers his
or her fees under RCW 49.48.030, but if the employee incurs substantial fees and
expenses to vindicate his or her rights to wages in a major administrative trial, the
employee does not recover fees. Pet. at 13 n.6. Not only does the language of RCW
49.48.030 not support this result, this is hardly an incentive for an attorney to take a case
to secure an employee’s wage rights, the very purpose of the statute. Hume v. Am.
Disposal Co., 124 Wn.2d 656, 673, 880 P.2d 988 (1994) (statute’s purpose is to provide
incentives to aggrieved employees to assert their wage rights). The Court of Appeals
properly rejected this argument, as no longer valid post-Fire Fighters, op. at 9-10, a point
not mentioned in the City’s petition.

¥ The City elso cites Mclntyre, pet. at 12-13, but, as noted supra, Mcntyre
supports Arnold’s position.
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review denied, 103 P.3d 801 (2004); and Int’l Union of Police Ass’n,
Local 748 v. Kitsap Cnty., 183 Wn. App. 794, 333 P.3d 524 (2014).

The City’s petition fails to acknowledge that Court of Appeals here
explicitly addressed those decisions in its opinion and resolved any
apparent conflict by overruling all conflicting analysis in Cohn, Int’l
Union,” and Trachtenberg. Op. at 6-11.

The Court of Appeals acknowledged that because of this Court’s
decision in Fire Fighters, the decisions in Cohn and Trachtenberg were
unsustainable. In fact, it explicitly so stated:

Discussing Fire Fighters in Trachtenberg, we said that the

Supreme Court’s disagreement with Cohn’s reading of

Hanson ‘was not material to the issue we have here.” That

was incorrect. ...[IJt was only by distinguishing Hanson

that the Cohn court was able to hold that an administrative

scheme with limited remedies precludes application of

RCW 49.48.030. That distinction did not survive Fire

Fighters, as noted above.”

Op. at 10 (citation omitted). The Court of Appeals may not have used the
term “overruled” in its opinion, but this explicit acknowledgement that

Cohn and Trachtenberg conflicted with Fire Fighters eliminated any

® The Court of Appeals made clear that Int’l Union was no longer sustainable in
that it relied on analysis from Cohn that the Court was overruling. It also noted in its
opinion at 8 n.2 that Int'l Union could also be sustained in light of Arnold on the same
basis this Court distinguished an interest arbitration from a grievance arbitration — it was
not an “action” in the sense this Court found in Fire Fighters. This Court has now
specificaily concluded that interest arbitration is not in the nature of an action. Kitsap
County Deputy Sheriffs' Guild v. Kitsap County, ___ Wn2d __ ,  P3d__ ,2015WL
3643476 (2015).
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alleged conflict and effectively overruled those cases on the issue the City
raises here.

As the Court of Appeals concluded, after Fire Fighters, the proper
analysis rests on two questions: (1) was the proceeding an “action” within
the meaning of RCW 49.48.030, a proceeding that was the functional
equivalent of a court proceeding? and (2) did the plaintiff recover wages
due him/her? If so, fees could be recovered under the statute regardless of
whether the agency had express statutory to award fees. Op. at 13.'°

To the extent that the City believes Cohn and Trachtenberg are
still intact, those cases ultimately create no conflict given the facts here.
Both cases involved state civil service statutes that specifically address the
remedies afforded state employees so that RCW 49.48.030 would not
apply. In other words, the Legislature apparently decided not to apply its

own legislative enactment, RCW 49.48.030, to certain proceedings.'

' MeclIntyre expressly supports this analysis. Op. at 8 (“But this court now has
in Mclntyre a post-Fire Fighters decision concluding that remedies offered by an
administrative agency are not ‘self-limiting’ and thus do not exclude the application of
RCW 49.48.030.”).

' The City’s cited Woodbury v. City of Seattle, 172 Wn. App. 747, 292 P.3d
134, review denied, 177 Wn.2d 1018 (2013) in its Court of Appeals brief at 9, That case
further supports Arnold’s analysis. The Court of Appeals there was confronted with
remedies available to whistleblowers under Seattle’s whistleblower ordinance. Critically,
state law specifically delegated the power to local governments to adopt their own local
whistleblower ordinances. Unlike the state law on whistleblowers applicable to state
employees that gave such employees a cause of action, state law was conspicuously silent
as to any corresponding remedy for local government employees. State law explicitly
governed the issue.
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Neither Cohn nor Trachtenberg stands for the proposition a local
government could, as the Legislature may, trump the application of state
policy expressed in RCW 49.48.030.

The City makes the bold assertion in its petition at 1 that the Court
of Appeals’ opinion “is contrary to every other appellate decision to
address [the availability of fees under RCW 49.48.030 in an administrative
proceeding].” That assertion is simply false, ignoring Hanson and
Mcintyre. But the City’s position is troubling for its deliberate refusal to
come to grips with this Court’s analysis of RCW 49.48.030 in Fire
Fighters."?

Without any citation to language in RCW 49.48.030 itself, or any
other state law, the City also seemingly contends that its local civil service
can trump state law on the recovery of attorncy fees where it wrongfully
withheld Arnold’s wages. Pet. at 1-2, 4-5, 13. It claims that the City’s
policy denying fees to a prevailing employee somehow overcomes the
overarching public policy of RCW 49.48.030 set by the Legislature. It is

wrong. The City offers no authority supporting its novel contention that

2 The City’s citation to stare decisis precedent, pet. at 13-14, is ultimately
disingenuous. This Court definitely interpreted RCW 49.48.030 in Fire Fighters.
Contrary Court of Appeals precedent must give way. 1000 Virginia Ltd. Partnership v.
Vertecs Corp., 158 Wn.2d 566, 578, 146 P.3d 423 (2006) (“A decision by this Court is
binding on all lower courts in the state. When the Court of Appeals fails to follow
directly controlling authority by this Court it errs.”) (citations omitted).
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local law can preempt state law.!> It cannot cite a single case in which
RCW 49.48.030 was rendered inapplicable by a local civil service
ordinance.

Again, without citation to any authority, the City actually argued
below that an employee like Amold, effectively waives her right to fees
under state law because she receives what the City characterizes as a “low
cost and speedy civil service forum.”'* The Court of Appeals properly
rejected that vastly incorrect characterization of the proceedings in
Amnold’s case. Op. at 7-8. The City does not directly make this argument
in its petition but that is the thrust of its mischaracterization of its own
civil service ordinance. Pet. at 1-2, 4-5, 13.

The City correctly notes that the powers of administrative agencies
are derived from the laws creating them, pet. at 10, but that does not mean
that a local government can, in the absence of direction from the
Legislature, evade explicit state law. Contrary to the City’s assertion,

made yet again without authority, simply because the City’s civil service

B The City ignores article XI, § 11 of the Washington Constitution that
provides for preemption of local police power ordinances that conflict with state (general)
law. See Br. of Appellant at 17-18.

4 Below, the City actually decried Arnold’s decision to employ counsel at all.
“Certainly, the matter could have proceeded with far less expense, use of resources and
without legal counsel.” Br. of Resp’t at 6 n.5. The City ignores the fact that it fired
Arnold. The City arrogantly believes that Amoid should simply have meekly accepted
such punishment or litigated a complex matter on her own against the City represented by
taxpayer-paid counsel.
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ordinance chooses not to allow its employees to recover their fees and
expenses, this does not mean that the City can thereby choose to evade the
application of RCW 49.48.030."*

In sum, the present case involves the recovery of back pay
equivalent to wages for purposes of RCW 49.48.030 just as in Fire
Fighters, Hanson, and Mcintyre. The Fire Fighters and Hanson
employees sought to recover pay withheld during a suspension that was
unsupported by their collective bargaining agreement and/or applicable
civil service rules, respectively. Further, Hanson confirms that, for
purposes of RCW 49.48.030, back pay resulting from an unsupported
demotion is equivalent to back pay recovery frofn a suspension. Similarly,
Arnold succeeded in recovering wages that were owed to her because her
demotion was not permitted by the City's personnel rules. Therefore, just
as in Fire Fighters, Amold established a wage recovery.

There is no split of authority in the Court of Appeals meriting this
Court’s feview under RAP 13.4(b)(2). Fire Fighters controls. Arnold’s
civil service action, with all the procedural earmarks of a judicial action,

was necessary to vindicate her rights and to make her whole. The civil

1% The City cites an old overruled decision as authority for its position. Pet. at
10. Punton v. City of Seattle Pub, Safety Comm’n, 32 Wn. App. 959, 650 P.2d 1138
(1982) does not help the City. The case did not arise under RCW 49.48.030 and long
predated this Court’s analysis in Fire Fighters.
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service hearing here was the functional equivalent of a court action, given
the procedures employed in Arnold’s lengthy hearing before the
Commission.

Simply put, the Court of Appeals correctly discerned that Hanson,
Fire Fighters, and Mcintyre control and any Court of Appeals opinion to
the contrary is no longer good law. Op. at 6-11. Just as in those cases,
Amold recovered wages due her in an action for purposes of RCW

49.48.030. Review is not merited. RAP 13.4(b)(2).

(2) Review Is Not Appropriate under RAP 13.4(b)(4) Where
This Court Has Already Decided the Applicable Public

Policy in Fire Fighters
There is real irony in the City’s contention that review is
appropriate for public policy reasons. Pet. at 14-17. First, it opposed
direct review sought by Arnold on grounds of RAP 4.2(a)(4), stating in its
answer to the statement of grounds for direct review in cause number

88370-6 at 3:

There is nothing about the Appellant’s [Arnold’s] claim
here that suggests such broad application of the outcome or
an issue that can be considered particularly urgent. There
is no suggestion that there are hundreds of people in the
state awaiting the opportunity to collect attorney’s fees as a
result of appeals to disciplinary action before a civil service
commission.

Second, the Court of Appeals opinion, with its proper

interpretation of Fire Fighters, fully comports with the public policy of
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RCW 49.48.030, a remedial statute to be liberally construed. This Court
has consistently recognized Washington’s “long and proud history of
being a pioneer in the protection of employee rights. Drinkwitz v. Alliant
Techsystems, Inc., 140 Wn.2d 291, 300, 996 P.2d 582. (2000). Moreover,
the Court has also repeatedly acknowiedged that the Legislature
“evidenced a strong policy in favor of payment of wages due employees
by enacting a comprehensive [statutory] scheme to ensure payment of
wages.” Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 157, 961 P.2d
371 (1998) (referencing RCW 49.48.030). “[Alttorney fees are authorized
under the remedial statutes to provide incentives for aggrieved employees
to assert their statutory rights....” Hume, 124 Wn.2d at 673. With respect
to RCW 49.48.030 specifically, this Court stated in Fire Fighters: “In
light of the liberal construction doctrine, Washington courts have
interpreted RCW 49.48.030 broadly.” 146 Wn.2d at 35.

Given RCW 49.48.030’s remedial purpose of encouraging
employers to pay wages to employees and allowing employees to secure
legal representation to vindicate their wage rights when employers ignore
Washington’s wage policy, the Court of Appeals opinion is eminently
correct and better implements the public policy of RCW 49.48.030 than
the crimped interpretation of the statute the City offers that constitutes a

thinly-disguised invitation to overrule Fire Fighters.
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The City would have this Court believe that the Court of Appeals
opinion is a departure from the broad public policy basis supporting fee
awards under RCW 49.48.030 and that it “disrupted settled expectations
regarding attorney fees incurred in the state and civil service context.”
Pet. at 14. Nothing could be farther from the truth. The Court of Appeals
opinion upholds the policy of RCW 49.48.030. The City’s arbitrary action
forced Arnold to employ counsel to vindicate her rights and she recovered
back wages due from the City. The City’s argument would leave local
civil servants at the mercy of municipalitiecs who have taxpayer-paid
counsel. RCW 49.48.030, a broadly remedial statute, was intended to
provide an incentive to counsel to take wage cases, as Amold’s counsel
did here. The Court of Appeals understood this Court’s reasoning in Fire
Fighters.

The City’s public policy argument on the alleged effect of the
Court of Appeals opinion on civil service rings very hollow. It contends
the decision will cause local governments to eschew civil service
ordinances. That argument is, quite frankly, nonsense. Civil service
ordinances benefit local governments, with or without the application of
RCW 49.48.030 to administrative hearings. If local governments choose
not to have civil service ordinances, the result will be that the forum for

vindicating employee rights will be collective bargaining arbitration
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proceedings or court actions, where this Court determined in Fire Fighters
as to the former and in numerous cases as to the latter that RCW 49.48.030
applies in full force when an employee prevails and collects back pay.

The City implies that civil service administrative proceedings are
somehow “better” for employees if the employee is unrepresented. Pet. at
14 (“voluntary civil service codes for personnel administration...benefit
public employees”). The City’s implication is but a variation on the theme
that employees should meekly submit to the City’s mistreatment of them.
Such an assertion is belied by the facts here where Arold had to fight the
City’s aggressive efforts to harm her livelihood and her reputation, and she
prevailed. The playing field, though, is hardly level. Local governments
have counsel, paid for with public dollars, readily at their disposal.
Employees do not. When they mﬁst vindicate their wage rights, public
employees have to obtain representation in the private market. RCW
49.48.030 appropriately levels the playing field.

The City even resorts to the desperate argument that state civil
service policy on attorney fees in such proceedings will be adversely
affected by the Court of Appeals opinion. Pet. at 16-17. That issue is not
before the Court here and must be analyzed in light of Fire Fighters.
Moreover, that 'argumcnt is obtuse to a core fact: The City is not the

Legislature. The Legislature enacted the overarching policy of RCW
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49.48.030. It can choose to exempt state civil service proceedings from its
reach, The City cannot choose to exempt itself from state policy, unless
permitted to do so by the Legislature. The Legislature has not seen fit to
exempt the City’s civil service proceedings from RCW 49.48.030.

Contrary to the City’s arguments, review is not required under
RAP 13.4(b}(4). The Court of Appeals opinion correctly applied the
larger public policy of RCW 49.48.030. It properly applied this Court’s
specific teachings from Fire Fighters on application of the statute to
Amold’s “action,” and liberally applied that statute to achieve its remedial
purpose.
D. CONCLUSION

The City fails to document grounds under RAP 13.4(b) to merit
review of the Court of Appeals decision, a decision that properly applied
RCW 49.48.030 to Arnold’s civil service proceeding that shared all the
same attributes of an action in court and that resulted in her recovery of a
year of back wages due her. That proceeding was an action under RCW
49.48.030, as interpreted in Hanson, Fire Fighters, and McIntyre.

This Court should deny review and award fees and costs to Arnold

pursuant to RAP 18.1()).
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DATED this @{wy of June, 2015.
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Respectfully submitted,
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(206) 574-6661
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Law Offices of Judith A. Lonnquist, P.S.
1218 3rd Avenue, Suite 1500
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RCW 49.48.030:

In any action in which any person is successful in recovering judgment for
wages or salary owed to him or her, reasonable attorney’s fees, in an
amount to be determined by the court, shall be assessed against said
employer or former employer: PROVIDED, HOWEVER, That this
section shall not apply if the amount of recovery is less than or equal to
the amount admitted by the employer to be owing for said wages or salary.
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FINDINGS AND DECISION
OF THE HRARING EXAMINER FOR THE CITY OF SEATTLE
UNDER DELEGATION FROM CYVIL SERVICE COMMISSION

GEORGIANA ARNOLD and )
VIRGJIN_HA ADAMS ) ' Film CSC 11-03-018

Appellanty )

v, ;

HUMAN SERVICES DEPARTMENT )

)

Respondent ?‘

Introduction

WMWWM&WJWMNW&F o
Dicector of the Human Seevioos mmmmsmcwmsow,mamvu

mcmmazwmmwumwwsmmmmmm
hearing and decision,

"The appeal hearing was held on March 14, 16, and 19, April 2, 16, and 30, My 11, and
Juno 1, 2012, before the undessigned Fearing Examine c&mlw). Appellast
Gemglm Arnold, was represented by Judith A, Lonnqulst, atorney-at-law; Appallant
Yicglofa Adams was ropresested by Katrin H, Prnk, attomey-at-law; and the Buman
Servicos Departmeut (Departtnent) was reprosorted by Frin Overbey, Assistant City
Attorney, The recond remained open uxtil July 9, 2012 fotﬂlingonhspmﬁes' opening
and resportsive brieds,

Having wnslderedﬂwav&deme-inﬂnreemd'mdthearg\muuofthepuﬁu,me
Bxaminer caters the following Audings of fact, conclusions and decision and order cn the:

Findings of Fact
Bagkground

1. In 2010 aod 2011, Appollants Georgiahe Amnokd gnd Virginia Adars wers employed
by the Aging and Disabilittes Services Division (ADS) of the City's Buman Services
Depertrwnt (HSD). Ma.AdmmwasmnplvwduuSenioernuwdcodrm
Spoocialist, Ma, Amold was employed as 8 Services Dovelopmsnt and Contrdcts Maneger
and was Appeliant Adams's immediste supervisor,

2, HSD"s misslon s *w find and fund solutions for human teeds so that low-tnoome sud

vulnerable residants can bive and thrive Bahdbi 37 (Wodkplacs Expootations). HSD
“fulfflls thix mission thtoagh its roles as leeder, fonder and provider,” I, As a funder,
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HBD contracts with over 200 comamnity-hesed organizations to provide progrems and
services to clients, K. Ims challenge ls 0 folfll) its respomsibilities “with the Hmited
rescurces avadlable to local goveenment,” 14,

3. HSD'% Woxkplaos Bxpectations are supplied to ell ewoployees, and the Appelients also
recatved them,

4. Danette Smilh Is the Director of HSD, She conslders herself a "ciangs egent kmmdns
that when ghe was hired, it was made oleer by beth the Clty Connell and Mayer

was some "transformative work” to bs dotis in the Department, particularly with respect
o gontrec) edmiatstralion aod oversight,

3, In addition to being & division of the Human Setvices Depusthont, ADS {a the state-
deslgnated Area Agenoy on Aging (AAA) for Sesttle-King County, sponsored by the
Cltyofseaule,mngcbumyandﬂmumtaquydKlnsOcmty In thit capacity, ADS
oporates undet the Aréa Plan on Aging, ndoptad by fhe AAA sponsors, sad rooetvos
fodervl grent fimds through the Washington State Departmant of Soclal and Heelth
SetvlowA ing and Dizabilities Services Administration (DSHS/ADSA), The Cityy

, then contracts with other agancies for movisivn of services to varions
qmuﬂedpopuladom. As the AAA, ADS 1s rospomsible for writing, negotistiog and
monitoring eontracts for servicss o Implement AAA programs and follows DSHS/ADSA
policles mamhxmmmmmmmmmmw
proceduros.

6, Semior Services of King County (Sentor Services) wod HSD execvted 4 Mastor
Agonoy Servioss Agresmant that covered the manter contractual obligations of the two
porties for all HSD servicos admiuistered by Sanlur Servioss, Exhibit 2, The Agroenseot
provides that Senfor Services must verify that inveiced sorvices have been

and thet ell costs must be “supported by propudy executed payrolls, time records,
tovolces, youchiers, records of asvice dellvery oc other official docummtatlon' Bxhibit
2 al 1 and 2, §§210 & 220, Under the Agreement, HSD "shall have acoess at any titmo
during norinal business hours and as ofitn as necessary to say bank account ot Agency

boaks, fecords, doouments, acoounts, files, reports, abd other propeety and pupers of the -

Agency related to the services to o provided under this Agreement for the purpose of
making v audit, review, survey, examination, excerptor transoript, Exhiblt?.atz,lm‘

1. mdmemuummmwsmsmmmmmmmm odppo:t

Program (Kinship Cero ot Kinship Care Program). This prograen is need-bos

provides Information and support to adults who am providing care in their bome for

children who aro not thedr blologiea). or sdopted children. It provides services that arc

roqulrodbythoomglvmbmmchud:mm!nﬂwhom The serviosy ave provided
vondons and may niot exceed $1,500, per year per caregiver,

8, ADS askod the BSDY auditor, Eifren Agmata, to perform a genatal audit of the Kinship
Care contract in 2009, and 2010, He worked part-tima and was zosponsibls for many

N s v o e e a1
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eudits, so he wus not able to get to the Kinship Crre endit in 2009, An audlt was
scheduled in 2010, but Mr, Agsoata wis unable to make ooutact with the proper petson at
Sendor Services, He dofeciod the Senlor Services andit and moved ot 1o others becauss
hs knew thut Sanjor Servicss had revsived a recent externnl audit thet was clean.

9, Despits hia scheduls, Mr, Agmats wes avalleblo to sssiat othors Jn ADS when
approached about specifie fiscal issuos of conoarn and, if requested by the Director,
would re-order his prisrities, . )

10, HSD has o Contract Manual that serves as a referente guide for staff for
*negotiating, writing, processing, and monitoring contracts for services.” Exhibit 36 af L,
T lncludes gaddolines that "describe the termy and practioes developed to éeack and
document eotivities that refloot good stewerdship of city funds disteibuted to cotunnnity
setvico providers” Exhibh 36 at 29, The guidelines nots that *[plrogram spocislists
sarve e the primacy oo of communication and contact for HSD with providens and av
in the best pouitiun to identify potential problocw ead.sespond with guidmoe and
sssistance.” Exhiblt 36 aupra, The guldeliney Ypomplement any mosnioring or sudit
roquirenents sot forth by HSD or other funds sources,” Exhibit 36 supra.

11, The Coniract Manual notes thet "written documentation from desk monitoring
activitios and alte visiis provides ovidenve of 4 program’s performance or
nonperformatos,” and that now-petformance "is coflocted by 2 signifiosat trand based on
toports, visits, .or by move seeious wnconfirmed concerns, Program spocialists are
expected 10 summarize sil documentation and conebtns to theie immediate suporvisor for
advico," Bxhibii 368t 31, | ' '

12. The AAA Manual produood by the State of Washington also addresses contraat
monftorlng in Chapter 6, #1L Exhibil 52, The AAA Mummal's polioiss addross
montioring that 1s done &t vegular intervals in nocordance with the ardterla get forth in the
Manuval, FHowever, Policy ¢ notes that "n addition to comprehecsive and focased
monitoring, AAAY may. make informal monitoring visits 10 subeontxscton as dsemed
appropriste and necessary,” The remaining policies brovide procedwres for an exit
interview following the roquire a writien report of the tmocitering ‘findings,
and provide procedures for comectivo wotions "appioptisic to the documented
dafiolencies found through monitoring or complainta.” Bxhibits 52 at 18,

13, As g Servioss Development and Conimct Manager, Ms, Amold managod the
oontrects unit of ADS, | 12 full- end pari-time profossional staff,
Some of her spacific job duties nchuded: "[ils concert with ADS Flscal Serviges and
ocontreots stuft, monftor contraot expendinires and program guallty;® "[e]nsure oampllines
with contract roquiremaenis and fiscal guidelines;” “[shepervise the preparation,
nsaeayment gnd ovaluation of contoacty and agreements with suboontracted sgencies;”

“[pllan, organise and facilitate program assistance and site visits;” “[p]rovidc guidance,

[P U S
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mddimoﬁonmsmfronmummuudmm.pouoy praotics, und operational
HT T "{d]mmndanyopmumddmc‘mm Unity” and “Tplla, organize,
roviow and evaluato the work of Unlt staff, Exhibit 24,

14, A8 a Senjor Oraniy and Contracis Specialist, Ms, Adany' job dutics Included
negotiating and writing contratis and smondments, processing comivect involcos,
motdtoring “the contrsot agency's performance by roviewing progim reports, figoal
records and on-sits gasessmenta, “computer dsta syslems (o gather program

m?mdmmwmmmamwmm;. among othors,

15. Mont of FSD's Workplace Rxpectations apply to all smployess including:

¢ [Clonduot the Department’s business and veprerant the City of Seattie to the
oltizans of Seattle in & memmer that embodies Integrity and caltivates the publich
trust in City poveruniwnd,

» Undemstaoding your job responsibiliies snd performing these effootively and
afficlently as a fall “conwitutor” to the misgion of the Department; you are
accountable far your job performanos,

o Accopting delegated anthority and reaponsibility for the wiek sssigned to you.

» Performing all your job duties within the standards set for your position ...

¢ Being "proactive” Instead of “reactive”, addressing work {ssues or canerns before
they escalate into problems,

+ Making declsions within the soope of your responaibilitics, following through as

. tequired and vopaeting apptopriste inforwetion to ofher oo-workers involved end
higher supervisory personnel.

Rxhibit 37, Additional Werkpluos Expectetions for HSD supervisom inchude:

s Providing cloat assignments und Jolegation to subordinates, ensuxing that job
instructions, Cliy and Departinent rules, polictes and procudires, and day-to-day

" oporations are dearly undersénod and completed.

¢ Taking the Inad in establishing overatl goals and objectives in facilitating unit
plamning; clealy communicating the vision end flnel plan to all staff,
managsment, and other arganizatlons of commmmity agenclos as nsoessary,

L Chdf{ii:gmpomlbiﬂuu prooedurcs and performance expectations, orally and
foe oy

Extiblt 37,

' Mis, Arnold's posttion titis s Troorectly stuted oa thia exhibit.
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. The Complaint

16, Ms, Adams agstmed responsibility for ovessight ofﬂxoPmmmommwhhSmim
Services in January of 2010, In the fall of 2010, she wa also overseelng 10 other
contrects slong with her other doties. '

17. T November of 2010, Ms, Adams recelved u telephone message from Sendor

Services’ employeeMohaelLusk.whohadjuubeanlaldoﬁfoxwhnhemdea :

shicti-vatm farlough due to s dafiot in a program ho did not work in

18. Htpmpmxﬁmfmﬂwhyvﬂ.m.m&hadwudatwo-wed:pmmnmomm
his casos a8 be would strmally do at the end of the year. s was puszled about hla layvtf
because hie know his progmin was well-funded, One of the databases ke wodked with

was "Pear Place," which was also used for the Kinship Care Progeam, Poer Place
mmmmmmmmmmmmumm,mnm,
involcess for payment of secvices, and the identification of the perron working oo the cass,

19, As Mr, Lusk was working, he notioed an itivelce for servioes to a cllont that hs knsw
wan decsased, having secn o notice about her- pessing on the Seafor Services bulletin
bourd, He notiood that the veico was for home repair services and hauling, that a
vender had been pald for the norvices, end that the check lisd been pitked up by Gregg
Townsend, but there was no involes Yor services I the systam, My, Townsend was Mt,
Lusk's sugorvisor and also the Progeam Manager for Kinshdp Care,  *

20, Mr, Lusk then developed 8 1o populate u spreadsheot with cases that included
requests for home tepait and secvices st o ngar the §1,500 tmit, Ho detormined
that the sune vendor, A&H Quality Services, was favolved in all the cascs and that over
20 bod no lnvoices associated with them, Aa his last day before Jayoff spproached, Mr..
Task printod oot as wany screen shots of the pages assacisted with these cusss a8 be
vould. He contacted & colleague who had worked st Senior Servioes, but moved to ADS,
and she to}d him to contact Ms, Adams with ths information he had collocted,

21, Ms, Adams and Mx, Lask spoke oo November 22, 2010 in a call that lasted
spproximately 15 to 20 minutes, Ho told her that “there was some fraud,” or &

of funds from the Finehip Caro I He latey atated to a0
lovertigator that he had told Ms, Adems that the checks to A&F Quelity Secvices wee
for similar amounts just gnder fhe $1,500 Huit, that 2w did not think the vendor was a
Iogitimate busivees or had dons the work, and that he suspecisd & rolationablp bativeen

i ) mumwmwmu:mmuvuwmwwﬁwww HY ldmlry
way tovonlod - wiss bo appearnd 1o taaiify. Bmummmm % dayy after babig

mfbuned.ﬂuAmﬂanwdhwbhkamnnm *Reviafution of tat s 3 aot regrired for.

rupmoﬂhhm which refers to bim fixgughaut by

M, Lusk was 204 sute whith tern ha used, 'm&myol'mk.mm Boke taken by Ma,

mMmm:nmm‘“nﬁmmwuﬂw of Ruxk® B dso Inolude e wem dautdmm".
g .
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the veqdur and M. Townssad, ss 1t appearsd st Me, Townsend was upeaing the cliect
maotters in Poor Placo, approving e involoss and picking up the checks, Exhibh 9 at 9.

22. Mr. Lusk had all of his docaments in ordet 1o snawer anry. question Ms. Adams might
have, but she asked ooné.  Ho offered to give her copies of hie documonts, but she
refused, saylng that vhe had scosss to Ssnior * dooumeats, Mz, Luak's
documents show sovoral entriss for AXF Quality Services at or near the $1,500 Hmit, 1n

‘many cases, the fisids for ollent contact information are blavk, the dates of sccvics and

datos of requests for servios are very cloge in time, and in all of them, Me. Townsend is
shown s having the case assigned to him or as spproving the tyansaction, Exhibit 16,
Ms, Adama bad prior knowledge that A&K Quallty Services seceived a Lot of business
Trom Kinship Core and was not licensed.

23. The testimony s ounflicting a1 to whether or not Mr, Lusk told Ma. Adams that he
hed been laid off, The Exeminor finds it more probable than not that he' cither
volunlesred the information or told her tn zesponse to & question ebout i, ADS,
including Ms. Adams, wes eware of and copcerned aboud the layoffs ot Senlor Services,
and Ms, Adass had recelved 4 onfl from snother Senlor Services exoployee about them,

%4, Ms, Adams told M. Luek that sho would tak with her supervisor and cal him back,
She also told him she was not sure she could guarantse his enonymity, although she
ultlmately nied 10 40 30, x ‘

23, Mr, Lusk expocted that there would be & *blind audit” of the Kinship Caro Progeam,
in which s contract monitor and auditor artive for m wnannovaced site visit and ask for
documents to be pulled hrumediately for fheir reviow, However, he also bed the
impression that Ms. Adams did nat believe him and thought he was & just an unbappy
omploycs. No ooe st ADS ever got back to Me, Lusk.

The Complatnt Iavostigation

%6, Ms. Adums noted the Lusk complaint pn her Complaint Log, Exiibit 17. She also
started a timeline for the complatet that includos furtber notes of her conversation with
Lusk. They state that i vonoernetd ™ misappropeiation’ of funds,” concerns sbout
involoes and notss missing, multiple payments to a partiowlar vendor, » beliaf that thare
may have boen "fraudulent sighatures,” dhecks being mailed to of picked up by 8 staff
person, and seevicos provided to-a cHent who wes deosasesl, Bxhibis 18,

21, The genoral understending of tic term “misapproprition of funds” within ADS was

that money was spent other than in acoordancs with its conteacted purpose,

28. For the Contruots Unit in ADS, the end uf &8 year Is o vary busy dme, Whon tha
Luek conplaivt carms in, Ms, Amold was staf! evaluations, geiting all of the.
following years' pontracts completed o time to avold o break fn services, working on
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toveral roquedts for proposals, reviewing many contract assessmont mpozu. and dealing
with a compiaint thel concerned the death of the clisnt.

29. Ms, Adams reported the complaint to Ms, Amold, telling har that it locked liks a
cave of bad recordieeping or mismatagernent by Sealor Services, There was no specific
cmplalnt policy for this type of complaint, They discussed the conplaii with Seline
Chow. Ma, Chow wes the ADS Fiscal Diredtor and Oporstions Mimager md Ms.
Amold's supervisor, She was coordineting the numual assessuent for al) Serior Services
contracis, Tt was dogidod thet Ma, Adams and Rob! Robbins, ancther Senlor Grants ond

“ Contructs Specialist, would mmaks a sits visit to look lnto tho complelst. Ms. Adams

thereaftar reported to Ma. Chow an the ratter, *

30. Ms: Chow waa told the complainant stated that tharo were some itics in the
Kinship Caze Prograny at Senior Services that ADS chould look fnto. Nelther Ms. Amold
nor Ms, Ciow was told [ha specifics of the complaint, noe did they hear the ward Vrend”
m'm!sappmpdaﬂmoffmda.'mdmoywmnotioldﬁmm.%wmmdm
implicatod,

i, Ompluhtuboutxlnahipmemnotummal nlﬂxouah they were normally about
the services provided. In acoordamon with AAA policy, ADS’ customary proosduze is (o

notify the agency of a complaint and work with the ageacy to resolve it,

92, Ms. Adams and Ms. Arnold both tastified to the effect thet they were not flacal
auditors, and that they treated the Lusk cooaplaint aq & "rognlar” ptogrem oomplatnt, Ma,
Chow and M, Picring agreed with this charactotization,

33, Ms. Adams dmafied a letier dated November 30, 2010 o Senlor Services Tor ADS
Dimotor Pam Piering's sigosture. The lstter wes eddressed to Denlss Kloln, Senjor
Servicss Bxeoutive Director, with a copy to Mr, Townssnd, and notified the rooiplants
that ADS had recolved "a commplint ageinst your agency for misappropriation of the
Kinshdp Care Support Program Supplamcmalfmds." Exhiblt 19, The letter stated that
ADS wonld follow-up on the complatnt 18 part of its ongolig annnal assesement of
Senior Setvicos cantracts and would be sending Ms. Adams lo review "documentation,
Involces and sppropristencss of the funds spent (o support kKinabip caregivers®. Hxhibit
19,

34, At the timo shé deafted the Novendber 30, 2010 lettar, Ms, Adsms knew that s the
Kinship Care Program Mandgor, Mr, Townsend had administeatee tights to the Pees Plnoe
dstabase and could add to or change the informsition in 1t, but she did not think ho would
do s0. .

35, On her timabine, My, Asatms notod that she planned. to Jook 1 the Poer Placs database
far two months In 2009 and two mopths in 2010, 'lookateliglbﬂity vatifioation of
payment/payment progoss, ollent seoords, involoes, coples of cheaks ew.” and “[Tjook at
client surveys for 2009 and 2010; coubmet a few ollents who'may have {recetynd]
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servioes.” Exhibit 18, Ms. Adams did not think o disouss the complaint with Efren
Agmats, the HED suditor, and no one in her menagsment chain suggested she do $0,

36, On Docember 14, 2010, Mas, Adsms and Mas, Robjus spent four hours at Senior
Sexvices roviewing Xinship Care records. They conducted » madom sudlt of Kinshlp
Caxe clients who bad reosdved services during the sclocied months, ioluding services
providad by ARF Quality Saevices, but they did vot foous on A&R transactions. Thoy
looked at 15 specific transactions, which was & mumber that would satisfy AAA
requicoments, They dotermined that most documentation wes sufflclent, but that
dooumentation for the A&R Quallty Servioes tnveloos was not, 8s the involces were for a
iutnp sum amqunt, with 0o client name aud no indication thet olent secvices bhad been
perforaed, Sew Bxhdbit 62,

37, Ma, Adams and M3, Robins questionad M. Townsend sbout soversl issues, When
saked aboun the expenditures for the deceassd cliont, he stated that they were for olothing
for the grandchildren to aitend the deceawed client's funcwal, Thoy did not ask about the
bome repalr and hauling servioss to the deosased person that wers involoed by A&F

Quality Services and gpecifically zotsd by Mr, Lusk in his conversation with M, Adams,

tho fact that cheoka payeble 1o AF Quatity Services were always just under
tho $1,500 limit, Me. Towmsend stated that the vaiue of thelr work wes oyuch higher, and
thet they wers often avallable on an emergency basis when other providers were not, In
responss to & question sbout his picking up the shecks payable to A&F Quality Setvices,
ho admitted dotng so bus stated that each expenditurs required two approvels, Deniso
Klsin confirmed #tat Senjor Servioes policies allowed M, Towneend to deliver chacks to
veodors when noeded, When. questionsd about the need for sdditional Jaformation on the
involoes, he stated that It was provided on B cover sheet that went to the finane
depertmnant, but that if ADS would provide hiny with a form for information en the
involcos, ho would uso it golng forward, Mr, Townsond elto noted that one of hix
otuployeos wes behind in exitaring backup docomentition into the systotn, and that ho had
been ontoring It in the employes’s name in an ettempe 10 oatoh up on vase potes and
euthorizmtions the employes had not completod.

38, Ms, Adams and Ms, Robins asked Jenlor Servicos to provide them with copies of
caooeled checks and the names, wddresses and telephons enmbers of A&F Quality
Services ¢licats 10 allow them to verify services performed, The documentation was slow
in coming, but some did arrive and was reviewed by My, Adams, From what she bud
seott, Ma, Adams's determined that it was not noceasary to roview olent muvews or
contact any cllonts of A&F Quality Services,

39. In accordance with AAA pollyy, Adams developed four "Required Actions” to be
undartaken by Senfor Services for the Rinship Care Program 10 iniprove docomentaticn
and vendor libersing, Thess weres included as Attachwent 3 to the Senior Seevices Multk
Contract Assessment Repost for 2010 that was, sent to Stnlor Sarvices on Decerber 22,
2010, Bxhibi; 1 at pp. 22 of 23,
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40, Ma. Adams reported to Ma. Amold that they hud not found any misappeopristion of
finds. Ms, Adams then dwafled a letier 1o Denise Klen, Senlot Servioss Bxooutive
Diroctor, for Ms, Plering’s signature, with e cepy to Mr, Townsead, The Jamnary 25,
201! letter dcknowlodged recelpt of the canceled cheoks and oonclnded that ADS “did
ot find evidenos of misappropdistion of funds by your agency." The lefter then bet out
the four “Required Actlons” and noted that there would be a follow-up site visit in May
of 2011 1o ecufiem that thoy had been impletaented. Exhiblt 4, 'D:efollow—upda&wu
latesr moved to March of 2011,

41, Netther Ms, Piering nor Ms, Chow reviewed Ma, Adams' nvestigation file. Both
believed the investigation was in good hands, with knowledguable, experisnced staff who
would follovw prescribed by the state. Ma, Plering discussed the hvestipation
end "Required Aotions” beiefly with Ms, Adams before she slgned the letter,

42, There 18 no evidetos in the redord offnrtharmimpmpﬂaﬂonot’tandsimhemnﬂﬁp

Cars Program aﬁuDecmbaronOIO.

43, In sarly Jmuaty of 2011, Ms. Smith roorganized the Dopartment und romoved 3 of
the 5 Division Directors, On Janwary 6, Ms, Chow was assigned 10 overses another

t mﬁonofHSletthtwodaysnoﬁocioADS of ber departure, Thess

developments
wers unsettling for the Departmenn, and pertisularly so for ADS, s somo of Ms, Chow’s

duties could ot be covered Ms. Adams subsoquently reported to ADS Dirsotor Plering

on the Kinsghip Care complelnt matier,

Tho State Anditor ‘

A4, 1o carly January of 2011, the State Auditor's Office (Anditor) received & complaint

that Seoivr Bervices was making payments through the Kinatup Care Progmis to A&F

Qunﬂtysms,whlohﬂmwmphhmdidmbeﬂwwdmdmdmmmphhm
ﬂnpmmwmﬁeuﬂﬂmmnmamdthn&nu%mdwmmmd

inthoﬁ'aud. The Auditordoddodtoopmanhwﬁgaﬂcninﬁnﬂmmcnimdngdonaby

‘the DSHY/ADSA ¢mployes respovalble for the Kinship Care Program stmtowide, Thet
omployee set np » meeting for the Avdtor with ADS umployoes.

43, At tho March 1, 2011 mesting, the Auditor leatned of the Loak to ADS
andthatADShndalreadylnvneﬁgatedmdalondit. Shs that the two
complainis wore the same, The Auditor was strprised that Ms, Adams hsd fold Mz
Townsand, the object of tbe complaint, about the allegations in the complaint, She
reviewed Ma, Adams’ file but found no report summarising the investigation. She did
find & copy of a omoeled chook, payable to ARF Quality Services, thet was cashed et o
Money Tree location, She msidmdth!atobu“mdﬂas”beemMmmiwould
ohiatge a foe to cash s chock wheroay 8 bank would aot, The Autitor alse saw the Plating
Jofter stating that ADS had “found no ovidance of misappropeiution of fonds®, Bhe
determined that further investigation was tequired, and Ms, Plering authopized her to
diroot ADS stexf¥ in the additional work.
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46, The Anditor direoted Ms. Adams 16 seerch the Peer Placo database to identify the
oaroglvers/cletis associated with A&R Qualtty Survices, gathor their profile information,
and contact them o determine whethee {he sérvices were received.

47, Ma Adams told the Auditor that she belloved Lusk had ultetior motives {n making
his complsint beoause he was disgrantied ebout losing bis job, Whem the Auditor potuted
out probletns with the ADS in and that mors work needed to be done, she
pervelved fromm Ms, Adams® body
Immhmtdvdﬂ:hu. appatently believing that the matter bad best ptoperly handled wod
conpluded,

48, When the Auditor bocame involved, Ms, Plering 16t a volos mail mossage for Ms.
Smith, the HBD Director, shout the prior complaimt, the ADS lovestigation and the
mesting with the Auditor, There was no response lo mossage, but Ms, Pisring disovssed
the matter In more detall st a regular mocting with M. Smith on March 14, 2011 and was
told by Ms, Smith to keep her apprised of developmants, .

49, Ms. Adams began eeeking olient contuet Information from Serdor Services and

cantaciing clients but came up with disconnectad telephone numbers and bad addresses.
When she sought contact informetion for additional clients, it was slow In coming, On
March 30, 2011, Ms. Piering told Ms, Kloln the delnyed resposes were 2 problem thal
needed her attention, The following week, Ms. Klaln oontacted Ms, Piering to inform her
that Mr, Tovmsend had been fired, it sppeared client records bad besn ated, and
Sealor Bervices bad no werification thet any olients hed reooived wervices from ARF
Quality Services,

50. Ms. Adams end the Auditer alao Syund 1o cliants who had actually reosived the
servioes involoed by A&YP Qualtty Servioes, The Auditor complimented Ms, Adams o3
her work on thds part of the lavestigation,

51, The Auditor believed that Ma. Adams was welllntentloned in doing her initisl
investigatdon of the complaint dut lacked the treining and exporienoe to kmow fhe right
way to approach it. The Audltor did not know of Ms, Adams’s expaciznce with s pror
investipation involving the Reaidential Home Cere contruct,

52. Ms. Adams and Ma, Arnold had conducted the Residentisl Home Care investigation
togothae, Residential home oo is a very high dek ares, and dotailed procodures for
complaint lrvestigation wre proscribed by thoe Stute, Using those proceduros, Ms. Amold
end his Adame baf conducted a focused investigation, kept deteilod notos, and
prepared n summary roport of thelr inveatigation, See Bxhibit 31,

+

languege and alghs that Ms, Adsoos was annoyed and
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53. Ms, Plering met with Ms, Stalth on April 8, 2011 to ifiorm bar of the devolopments
at Senlor Sexrvices. 'I‘homaeﬂngwaulaommdodbyw. Ms, Smith was very
upset end, umong ﬁlﬂwondmdalbudwhnshewonldtellth»mwmd
howlonsMs.Mumlmd the Kinship Care .conteot, and talked of discipline for
ADS employpes. Testimony of Piering; lkhihlt 47, .

54, Later in April, Ms, Pisring wus removed from the invostigation, Ma, Bmith assigned
MnmmmmditﬂlemhipCummmmdﬂWowpmgmmnmodw
Gregg Townsend. She mssigned Cynthis Flowers, HSD's Human Resouros Minager, to
h}‘;ostism the details of the somplaint of misappropristion of funds ind ADS' handling
of it.

55. ws«mﬂmbladuvcdmbbomoﬂnmmmuonbrm Agroata’s revisw and
prompily responded to his requesty for additions! infornation. Despite having drafted the
letier 10 Bonior Bervices thet ADS had found no atlon of fads,
Ma, Adants stated in the responses to Mr, Agmata that the complsint gation was -
on~going bacauss of the sxpected followwup on the four “Required Actions”,

56, Ms, Flowers conduoted interviews with Ms, Adams end Mg, Amold, Tbey told her
they had followed standerd policies and procedurss. Ultimately, she was not able to
obtain sfficient information to underatand the completnt handling procsss and did not
provide a roport to Ms, Smith,

57. On Mey 11, wll,msmmwm.mmonldnﬂnhmmlm%mﬂ
any eppearance of impropricty during the conrse of the investigetion,® and notified staff
of her aotlon. Bxhibii 14, Although the lnvostigstion was ongoing, Ms, Emith also semt
‘out a press releass anmouncing her aotion end provlding dotails of the investigation,

Bxhibnld. ‘

58.. Tarough the City Attorswy’s Offios, Ms, Smith retainod an employtent attorney and
investipator, Claire Gordon, to investigate ADB® handfing of the Lmkpomplaintand
ismueport. Exhibit 33.

59, Ms. Cordon intervlewsd the Agpelissts, Ms, Chow end Ma. Plering, M. Lusk, the
Auditor, Mr, Agmats, and ofhers, Exhibit 9 & 1. Ms. Cordon prepersd witvess
atatements for Ms, Plesing, Ma, Chow, Ms. Amold, Ms, Adawms, and Ms, Robbins, Bach

- waa given & wrltton summary of thelr repunks to rovidw and odit, a8 nocesssry, and askod

to slgn The cortected statzment, Exhibit 9 o8 2. ARl slgned expept Ms., Robins, who lster

60, Ms. Agmaia’s report wes issued ot Juos 28, 2011, The agdit speaned four years,
2008 through 2011, In addition to problems fovnd in othar prograwns, the sndit
determined that $90,791 was pald MmMpCmeA&Fanyﬂewaw
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minor home repéir and moving sarvices that wees not performed. The sudit found
significat internal ocntrol deflolonsios in both Sessor Services and HSD, acvoss thees of
the aix programs sudited. Exhibit 3 at4.

6L, The Auditor letor determined that approximately $90,000 of miaq‘a‘fmprhhad funds
waro asioolated with AT Quality Servioes in addition to other fraudulent transactiona
invotving Mr, Townsend that totaled approximately $132,000,

62. RCW 43,09,185 requiros looal govenments o report & kuown or suspected Joss of
“public funds, assets or other iiegnl activity” to the Siats Auditor's Offics. ‘The Audhor
testified that this statute's requirements are afen overiooked by Jooa! goveramient, end
that hee offies does not Imposo panalties for that, Howover, the Auditor included in hee
report a potation that the complaint sbout A&F Qualily Servicss shinld have boen
reported {0 her office whon it was recelved, and tihided a dirsctive for HSD to comply
with the statute iv the frtare.

63. Ms, Cordon’e 1oport. wee isyued on July 7, 2011, B cencluded thet the HSLYADS
lnvestigation into the Lusk semiplaint was (nsdsquate, inconyplete and untinely, fimlting
Ms, Adams for refusing to roview the doownomly Mr, Lusk offered bert confasting M,
Townsend about the allogstion of misappropristad funds, thereby giviog bim two weeks
advance potice in whish to gencrate the missing documentation (congpars Bxhibit 16 und
Hzhibit 62); vonduoting whet she and Ms, Robing churactetized as a regular” prograw
review; inchading a rendom review of only 15 kinship care clisnis, whan they kuow they
were invostigating an allegation of misnppropdation of funds; accépting oxplanations
from Mr, Townsend that ware not credible; failing w question Mr, Townsend about his
reiationship to A&F Quality Services; falling to fllow through an her own writien plan
that called for contacting olients; fafling to nvestigsto the alegation of frawdules
sighatures noted in her docutnentstion of the Lusk sonversation; and falling to Sollow up
on the "Required Aedons” in accordancs with the AAA manual, which required a much
shotter tine frame In cases of suspected misuse of fumds, Buxhibit P at 29-32.

64. The Cordon roport conolicied that all threo ADS managets shared equal
rosponsibility for the complaint investigation in that they cxerclsed limited oversight of
the investigation and falled to conduct a detatled iato the nature of the carmplaint,
thereby making it limpossible for them to provide o diroption to Ms, Adams, The
roport also Setermined that they fhiled fo conduot any meaningful oviluation of the

‘reavhis of the sito asvesument befors sanding the lotivr Infbeming Benor Services that

thore was no evidenco of 8 misapproprintion of funds. Exhibit 9 at 24-29, 32,

65, The Cordon report elso defermined that ADS was “less than cooperative” in
responding 1o Mr, Agmats and Ms, Flowers, and misleading in some of the responsss
they did provide. BHxhibit 9 &t 33-35, The report noted that In response to ono ‘of
Agmata’s questions, ADS respondixd that it could not confirm the identity of AXP
Quality Serviove at tho timo of Ms, Adams’ Docember 2010 sits visit whan, in fuet, she

. olearly knew 1be comtrector's identity et thet time. The teport also noted thet: 1) ADS
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represented that ity investigation was ongoing despits the frot that the Janmiey 29, 2011
Piering letter to Senlor Services reported that HED/ADS hed found no evideaod of
misappropristion of fnds; 2) ADS comdneted ng further investigation untll R was
- contacted by the Auditor in Febnary of 2011} end 3) ADS' sole foous was on the four
"Raq\ﬁmd Actions” that conoerned enly Senior Sesvices’ avtions golng forwerd. Bxhdbit
9at34, .

66, Deputy Director Catherine Loater was hired in Juno of 2011, 8he begnb talking with
Director Smaith about dlecipline for ADS staff in approxtmately mid-Jone, In response to
o oonversstion with Ms. Smith, Ms, Flowers, atd HSD's Jegal oounse], Mi, Lester
reviewed the Cordon and Agmala reports and vonstited with Ms. Flowes in HR b
determine prior Departeaent dacipling for companbls Inoidents, She did not rovisw any
of ADS staff's performance was evaluntions or diaciplne historles, She relied on Ms.
Flowers 10 guide her through the Persoanel Rules (PRs) snd HID's Workplaoe
Bxprotations, which she did not parsonelly review. Ms, Flowers bad reviewad too job
duties and expootations for both Ms, Adsms and Ms, Atnold, Because of the ¢zosion of
potilic trost cused by ADS’ handling of the Lusk complaint, Ms, Laslat did not conalder
;oommcndhagwﬁlngahwtofhmimdonﬁnm. Plering, Ms, Chow, Ms, Amold or
8. Adats,

67, Ms, Lestet’s recommendiation of termination for Ms, Adams was basod on het
conchusion that Ms, Adams' of the complaint and investigation constituted o
knowing or intentional viclation of workpiace expeotations under FR 1,34(15), and was
130 a lack of response to a complaint sbout a serious mattez, 1.6, a misappropeiation of
publio Binds, which Ms. Lastsr dotermined waa an "offense of paraliel pravity® under PR

1.3 A(18) (misstated as PR 1.3.4(17) in her written recommendation). Tostimony of ‘

Lester; Bxhibit 10,

68. MBS, Leswrs recommendation of tormination. for Ms. Amold was bused on her
conclugiog that Ma, Amold failed to provide Jeadership sy supervision to her diteot
reports in response 10 8 serions coiplaint. Again, Ms, Lester determined that fials was &
kmowing of teational viokation of workplaos wader PR 1.9.4(13), sod also
constituted & lack of care for the fiduoiary responsibility involved in the approval of funds
{0 & contracting agency, which Ms. Lenter considersd an "offsnss of paraliel pravity”
vrder PR 1.3.4(18) (muisstated a3 PR 13.4(17) In her writlep recommendaiion),
Teatimony of Loster; Bxhibit 13,

69, At Ms. Amold’s Loudermill hearing with Ms. Bmith on August 15, 2011, Ms,
Amold and het attomey presemtod inforzostion on why abe yhould not ba terminated,
ipoluding the faois that Ma Chow was Mz, Adam's investigation of tiv
complaint untl) Ms, Plering assumed that task, and Mg, Arsold wes on approved leave
duting part of the investigation. Bxhibit 12.
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70, At Ms, Ademy® Loudermill hoarlng with Ms, Smith on Aogust 25, 2011, Ms, Adams
and her altorney presented information on wity she should not be tamninated, dcluding
the fasts that shie believod the complaint wes like other third-party complaints she had
recoived about agonclos and did not undetstand that it was a camplaing about frand, and
she correotly fullowed polivies and for third-party complaints, Exhibit 11,
‘:‘?o ::dw S;ngmimd murerous documents for Ma, Smith's consideration. Sve Bxhibits 11,

71, Ms, Smith covsidered the Cordon reporl, M., Lestr's recommendation for
termination, end the information présented by Ma. Arnold, wy woll as the fact that sho had
no disviplinary history and had positive performance reviews that showed she had the
knowledge and skifl to supervise properly. She considered the fhot that My. Amold
acknowledged thnt comrpunications within ADS and to the Director's offics wers
Insufficiont, Bbe noted that Ms, Ampld wes not present for pert of the investigation, but
detorminad that oven whn s supervisor {5 ob approved Jeave, ho or she ebould assuro (bt
there s propar ovorsight of employess. Ma, Smith also conalderod the public peroeption
of the camploint hendliing proosss significent beoguss employess have a
&?&nﬂbﬂit}' to be good atowards of the publich money. 12; Tostimony of

72, With respect to comparable incidouts of diseipline, Ma, Smith looked primarily 1o a
case-in which disolpline wns imposed on another manager, Hstod s 719 in the disofpline
log, Exhibit 42, She folt thls wns most analogous o Ma. Amold'y situation, Employee
19" bad poor mumagement «kills and had been coansaled repastedly over a period of two
years for fuilure to hold her staff noseuntable for thetr parformancs, aven in the facoe of
diroot feedback about violations of en ethics policy, and for faiture to provide sdequate
coeching or direction, Se¢e Bxhibit 58. This manager was tanporerily reassigned to a
position &% a Placner II and agrosd that the damotion should be mads permansat in Heu of
a disoiphiary determination,

73, Ma, Smith also conelderad disalpline imposed on & supevisor listed a8 "16" in ths
log, mmmrmmmmummmmmmmwmmm
1ds Inability to implemant mammgement decislons snd actions, work collaborativaly

his supervisor, work effactively with staff, and transiate porformance sxpostations into
porforioanos goals. Ses Bxbibit 66, Four years later bo was trminated for u conaistont
failuze b supervise his staff? and onforce thair adherence 1 program guldeiines, Some of
his employoes were stealing funds for family members from en sssistanco progeam, and
although be knew of the problem, he did nothing about it. ’

74, Ma. Smith dotermined that Ms. Amold was & velusble employes bui that har
“Yudgment in this cese” demonstrated that she should net be in a leadership role and
responsible for oversight of contrasts worth milions of dollars, Exhibft 12, Ma. Smith
demoted Mz, ‘Armnold from hor menagemsut position, with so annual salary of
epproximately $85,500, to & Program Intake Roprosantative in the Utility Disoount
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Program, with an watual salary of umm:hnataly £56,000, The demotiott took effect
September 1, 2011, Bxh!bhlZ'TuﬂmonyofAmokl.Mmmyofsnith .

75, With respect to Ms, Adams, Ms, Smith considared the Cordon repori, the Agmota
sudit repart, Ms, Lester's recamtaendation fox tremination, and the hformetion and
doouments submitted by Ma, Adams, Sho notsd her Jask of disciplinecy histoty and her
positive performance reviews, She acknowledged that Ms, Adwus was responsible for
the Kinship Care conttact only snoe January of 2010, Howevet, Ma. Smith did not find
tredible Mz, Adams’ olatm that she 8id fiot utderstand tho complains was one of frund or
migappropristion of fimds, and ghe determived that My, Adams had conduoted an
inyufficient and fooused Investigation, refured documents from Luak that would have
provided focns to the invostigation, and falled to' follow her own aoflon plan for the
investigation, She also fimlied Adams for fallure to share the details of the complaint
withmyonemhmnmgommahﬁnorn&usﬁmoormﬁdamemthe
tnvestigation* Bxchibit 11; Testinony of Smith,

76, Congerning compazabls inoldents.of disbipline, Ms. Flowers found only ofro thst she
related to Ms. Smith. That wus “Bmployes 13° oo tho log, the employse who was
stealing funds from an assistance program by approving assistance for fends end Samily
menbers on multiple ocoaslons, This was determhined to be a viclation of the City's
Eibies Code, among other things, Although this employes-bad no dwoiplinaw history,
she was tarministed.

77, Ms. Brulth concluded that Ma, Adams did not take the Lusk complaing serfously and
apply the'samtlny expeoted from someene in ber position, thereby fuiling to be a good
sisward of public finds, She deiermined to adopt the recommandation of termination,
cffootive Septomber 1, 2011, Bxhibit 11; Testimany of Smith,

78, -Ms, Adams &nd Ms, Amwold appesled thelr discipline to the Civil Sarvioe
Commisgion {CSC), ¢dting & violation of SMC 4,04.070.C and D and Personnel Rule
(PR) 1.3, and asserting that the disolplivary actions wers not taken with Instifisble cavse,
The CBC consolidated thie cascs for hegring.

Apliouble Lure

79. SMC 4.04070.C provides that employoos cannot be damoted, suspended of
dizcharged exvept for cauze, SMC 4.04.070.D mtesthatemployws havo the right to fair
and equal treatmeat,

A authozity .,, may tekn the follo disciplinary actions against an
Mgpomuamvwww&kwlAwwm..ZA

4 Rhibit 11 uhomﬂoulosmuamuuolmdmmﬂlmouot;mmmm
sxpenditures, However, mmumwnw&nmmwmumwmor
dmmlmotslttmdlmﬂ expraciiores was & convom, but rot the tets for he 0o o
tervninate Virghois Adurms.” Stipulation dvisd Mok 13, 2012,

—
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written roprimand ,i, 3, Suspension of wp to 30 calendar days .., 4, Demotion .., 5,
Diacharge, PR 1.3.3.A,

€1, Under PR |, 3.30,3 rogularly appointed employes may bo mq:uﬂed, demoted or
discharged onty for justifiable oanss, which requires the following:

I, The employee was {nformed of or reasonably should have known

the consequences of his or her conduct;

2 l‘honﬂo,poﬂoyorprweduroﬂnmmloywhuviomu
rorgonsbly related to the employing unit's sefe mnd efficient

3. Aﬁirandobjauﬂveinvmiguﬂwmdwedwldmoeofﬂm
employes’s violation of the ruls; policy o procadure;

4, Ths ruls, policy or pracadure and penslties for the violstion ihereof

are appliod copsistently; and

5, The sugpension or disobarge ia reasonably related to the soriovencss of the
smployee's conduct and hls or her previous diseipiinary history.

82. The disciplinary action imposed “depends upon thy seriousness of the amployes’s
offense and such other considarations as the appoluting authority ... doema relevant.”
However, a “knowing or intentiont] vielation” of the Fersonnal Roled or department’s
adopted polivics, prooddutes and workpiace expeotationa, conatitutes & majer disolplinery
offense under PR 1.3.4.A.15, and “in the absense of mitigating alronmstonces,” requiros
suspetition, demotion ot disoharge, PR 1.3.3.B.

83. Major disciplinary offenses inclurds the 17 specific offenses identified in PR 1.34.A
aod “[o]ther offonses of parallel gravity”, PR 1.3 4.A.18,

84, "In doterenining the level of disolpline to impose, the appointing unhority «. thall
gonsider faciors that be or sho deems relovant 1o the employoe and his or her offense,
including but not necesserily limited to;
‘lﬁ-mgl‘lgn;mplows omployment history, inoluding say proviously imposed
2. The exiont of inhury, damags of Sestruction caused by the employee's offenss;
3. The exnployee's intent; and
4, Wm&woﬂ’auewwﬂmdamwﬁdudmywmndbmtymoﬂho
public tust,”

PR 1.34.B,
Cclusiona

. The Hearing Examirioer has jurisdiction over fhis appes) pursusut to dalagu!m from
tﬁe C8C under $MC 4,04.250.
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2. The Department smust show by & preponderauce of the evidencs that the decisions 1o

demots Ms, Aol and discharge Ms, Adsms were saoh supported by justifiable oause,

C8C Rule 531,

3. The Appellants assert that their offonses, if any, constitutad poos work perfocmance,
not misconduct, They argue that miseondnet ¢an be disclplined, but work parformance
oat be disciplined only if the employoes is informed of pexformance deficiuncles and
given ab opportunity and assistenca to itprove. Thatis not comrect The rule on
pbrmaney mensgement, FR 1.5, is writien In tetms of sxpectation ("should"), ratbet
than mandate ("iball"), See Taylor v, Seaifls City Light, OSC No. 10-07-005. For gome
fypes of poor performanve, it would be-spproprists to follow the oourse suggested i PR,
1.56. But PR 1,33.A oxpresmly allows sn sppointing authorlty to disciplins for
mboonduut‘ pe pocr work perforroance, up to and including dischacge,

4, The Appalianis’ reliance on Wit v, Chimaoum School Dist., 9 Wa. App, 857, 516
P2d 1099 (1973) Is misplaced. The court in thut casd exprossly relisd on RCW
28A.72.030, which includes mandatory language spplicable io disoipline of publls school
tenchets that 18 not inoluded in the PRs,

5. The Appollanis attack the oredibility of the complsinent, Mr, Zusk, They point to
ssveral inconsistencios betweon statemsnts atteibuted to him in the Candon Report and his
tostimony et hearlng, They also note that he bolleves, albelt eroncomsly, that Ms, Adanos
revealed his idomtity to Senfor Servicos. Nonetheless, the Examiner finds Mr, Lusk's
{estihmony conoerming the information he conveyed to Ms, Adsms oredible, as it was
coroborated by the doouments he originelly affered Ms, Adams and later gave Ms,
li'ﬁso)rdon (Bxhibit 16) and by Ms. Adama’ notes sbout hér oonversation with hiyn (Bxhibh

6. At hearing, cach Appoliant damonaizatod an awarenoss of her job duties, as detailed
ahove in Pindings 13 and 14, Furher, tisy both had recélved goples of the Department's
Workplace E: ons that
Job ties anxd perform them effsotivaly ead officlantly, as full vontributon o
tha Department's misaslon of ueing limitsd publc resonroes to fand services for low
income and vulnorable: populations; 2) follow Through with their job dutles mﬂmd
and report eppropeiats information to vo-workees and higher supeyvisary personmel; md
3) bo proative, sddressing work issues or conoemy before they scalata, “They also knew
from the Workpleco Expeciations that they would be held acccuntable for their work,

" Bxhibit 37,

7. Fyurther, the HSD Contracts Mannal that applled to ADB ptovided that sgoney
sonperformanca of 8 contract ™is reflected by a significant trend bused oh reports, visits,
or by mors serions uneorfivmed concerns,” and thut progiam specialists, ke Me. Adams,
were oipected o “summucize Wl documentritin and concems o thely immediste
supervisor for advica®, Babitdt 36 at 31 (emphasis added),

¢

among other things, that they: 1) indetstand thelr -
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8. Deapits the breadth of her job duties, Ms. Adams, and appavently her entire
supervisory chadn within ADS, appeared to operate within 4 rigid fiams of referencs
detined sololy by program mandwring and program complaints, It ia trus that they were
not fisopl andiors, But the Lusk compisint was different, and Ma. Adams know that H
was diffsrent becunso thete was no speotfio polioy in place for handling it The compluint
was about fraud o misappropriation of funds in the Care Progmuny; identified o
spevifio vendar by naiw! 1dentified the types of sarviosk, ell just woder the §1,500 Umit,
that wero in quostion; noted that e cheoks were being ploked wp by a siaff membee;
idantified the person in Senlor Servioes suspasted of the fraud; end included an offse of
written docomentation In support, ,

9. Ms. Adams knew or reasonably should have known thet the Lusk complaint was sbout
frandulent paymants within the Xinship Care Program, not just mdsmanagement or bsd
ng. Her notes about the sompinint, Rxtdbit 18, reflect this, Sho know or
feasonably should have knqwn that the HSD Workplace Expeotutions and hex job dutles,
‘which tncorpozate tha requirements of the Contract Mamal, required that she Inform her
Bopervisor of the dstadls of the complaint and thoroughly investigats it, focusing on the
vendor pamed In the oomplalnt and following her plan of contacting clients. :

10. From her wotk on the Residential Home Care cotnplalnd, & is olesr thei Ms, Adems
had the experionoe vequired o do & thorough investigation, She elvo had the requishic
tools and vesowroes avellablo to investigate the oomplaint. With the infhrmation provided
by Mr. Lusk, an sudit was notrequired to uacover the fraud, However, ifMs, Adams falt
she needed asslgtance, she knew or roasonably should have. known that the Workplace
Bxpeciations’ roquiret] het to prosotively scek that assistance, olther through ber
supervisory chain or diveotly from Mr, Agmats,

11, From the detalls of the complaint, the HSD Workplace Expeotations, and her job
duties, Ms. Adzma knew or roasonably ahould have known that her failure to adequately
adviss twee pupervisor, thoroughly jovestigato the complalnt, and seck any neetded
nasistance, would copstituts a breach of HSDs fiduciary reeponaibility for the publio
funds it ndministers and would bave disciplinary consequences.

12. Although Ma. Arnold wus trusy with other responaibilities, she was still supervising

Ma. Adams when HSD received the Lusk complaint. It is not disputed that Ms, Adems

did not inform her of the details of the complaint, Nonethaloss, Ms. Amold imew ot
reasonably should have knawn that her job dutics required fhat she provide guidanse and
diroction to her eteff on oatitracts-related canoarns, roview and evelunte ber staff's work
and, in conoott with her staff, monttor contraot expenditores, Further, she knew or
reasonably should have known that the HSD Workplace Brpeotations required that sho
provide cloar assignments 10 her subordinates, ensuring thid tasks were cloatly
undersiood snd complated, Ms. Amold kv or reasonably should have knawn thot to

- fulfill those roquiraments with rospect to the Lusk complaint, she would need to question

Ms, Adams about the detuils of the somaplaint in order to obtaln the tefbrmation beocasary
to gride her on investigating it. .
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13. Hed Ms, Amold asked o fow questions about the oomplaint, she wowld have
discovered fhat it was not » complaint,” but Involved allegations of the
miseppropeiation of funds, not for » satvios unauthorized ander 1he Kinship Care
Program, but to a fletitious vendor or ono opemting in conoert with the Progmm
Managet, Mr, Townsend, She would also have discovered that Ms, Adam’s inprestion
of the complainant s &n uphappy eooployeo might impact the weight she gave to the
somplaint and affest ber Investigation,

14, Further, Ms. Amold knew o reasonsbly should have kmown thet the HSD
Workplace Bxpectations required hor to olarify rosponsibilities. It does not appear from
the tecotd thet abe did so with her , Ma, Chow, o8 to thelr respective
responsibilities in oversesing Ms. Adame’ Investigation of fao complaint,

15. From the HSD Wotkpluce Bxpeotations and ber job duties, Mx, Arnold knew or
reasornbly should have kuown that her failure b take action 1o axquire information about
the Lurk complaint suffiolent 1o gulde Ms, Adems in thoroughly investigating 5t would
oconatitnte a breach of HEDs fiddelary responsibilliy for the public fonds it adrinisters,
and would have disciplinary vonsecuences, :

16, The Appeliants blamed Mr, Agmate for fiiling to conduot tiie general audit of Serlor

Services they had requested during 2009 and 2010 Although ¢ genoral andit may have

uncovered Mr, Townsend's fraudulent actlvity, the lack of an andit had 1o lmpsct on the

mu;wbmdlm of the Lusk complaiat, which fiself provided detafled informetion
vity. :

17, M. Adams® and My, Arnold’s actions each constituty & mejor disdiplivary offense
mder PR 1.3.4, in that they ate a kno violation of HSD's adopted workplace
expectations (PR 1.3.4,A,15) and ere also the group of “folther offenses of pamliel
gravity" 10 those {isted In PR 1.34.A.1 through PR 1.3.4.A,17. PR 13.4.A.18, The
Appellants contend that the offensow for which théy were discipiined cannot be compered
to those listed In FR 1,3.4.A,1 firough PR 1.34.A.17, but the Fxamioer finds them of
mwumgmmmmmhuwmmmmﬂmm
] 34,412,

18, The recuirement of PR 3,3,5.C.1, that an employes 1w informed or reasonably should
have known of the consecuences of her conduet, docs not meen that the. smployoee nwst
hive advanos notios of the specifis lovel of discipiine that may result from conduot, M.is
safficient that the' employse reasonably ‘shouild bave known that the ¢oniduct would have

disciplinary consequoenoss,

19, The evideavs shows thet once My, Chow wes informed of the complaint, Ms.
Adems and Ms, Amold both bolleved Ms. Chow was supervising Ms. Adacny'
investigation,. 'When Ms, Chow wes reassigned on January 6, 2011, Ms. Plexing took
over supervisory responelbility for the mutier,

PR 0 U S EUUUU
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20, The Job duties and workplace expoctations viclated ate olearly relatod to HSD's saft
and vtﬂcgcut operations, Thetough fiscal oversight of the funds administered by HSD via
soutracts with other egencies, particulaly In the faos of & complaint about fraudulent
activity, in easential to J8D' mizslon of using publio dollars to find and fund sofutions.
for buman neods in low-inoome and vulnerable pogulations,

21, The Appellants sssert that the investigatlon lnto the offonses for which they wete
disciplined was biased. They contend that Ms, Smith was anxious to impose dlavipline
and demonstrata. scoountabllity cven before the sudit or Cordon investigation were
complets, 1t appeary that, as  refatively new Department bead hired to transform paits of
the HSD operations, Ms. Smith was canoarned about accountability and publio image,
Howover glven tho information avellable to ber in April of 2011,  Is logloal that sho
would realizs there wus o potertial for disipline. Sho verbelizad whet another
dopartment head might not, This does not tranalsts into & deoision to impose disclpline
before the investigation prooees concluded, The Department coresctly notes that had she
wenied to rosh the process, she could bave asked the Clty's Human Redowrces
Department to condnot a1 investipation rether than seeldng a repart from. an independeot,
outalde investigator, :

22, Tho Appellants draw a pareflel between this case and Anderson v, Seattle Corer,

GSC No. 07-01-004, In Andarson, the Conor Dirootor jrvestigated en alleged physioal -

assalt by his employee against a student of & sobool that was w Center Jossoe, In the
course of his investigation, the Director apoks diteotly with the student and stated elther
that the employeo would be fired, or thet the *nmtter would be taken setiousty®, The
Hearing Officer expressed conoern about the- blas reflocted In this inturaction and also
found it problematic that the person collooting statoments had an indtisl irgprension
adverss to the employes, This casa 1s distinguishahle from Anderson. Hees, the Direcior
did not speak ta the complajnant, her oxpreasion of concern about accountability snd the
potsutial for disoipline was made in x mesting with her direct roports, and she retained an
cutside Investigator and roviewed the Investigator's seport, end the: sudit repori, befre

deciding to imposc discipline,

23, The Appellants olaim that the Cotdon investigation was not falr and objective
bocause ghe maudé aredibility delerminations that were adverse to the Appollents, and
excloded or Alled to highlight evidenss favorabis 1o tho Appellants. But d

witneas rodibliliy and welghing the evidenoe 1a a fundarmeatal part of & fact finder's job.

24, M. Cordan decided whotn she should talk with and ended up interviewing 17 peoplo
flom HYD and DSHS/ADSA, She teviewed documants fhenishad by the HED Direotor
and suditor, ADS employees Piering, Chow, Armokl, Admus, and Robins, the State
Auditor, and a DSHS/ADSA employes. She prepared witncss statements for roview,
guve the witnessosun opportunity to réview the stateraents end nwke changes, and
. (She also rotained her interview potes and Lster made them
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dooutment roview, Mo Cordon made creditlity deterainations, weighed the svidenos,
andwrolaherreport. Nothing in the record Indicates that she Iad sy interast in the
matter she was jnvestigating or any prior knowledge of or contnot with the Directas,
Appollants, or other HSD employoss, or that sbe hed foroed s opition before

" sonducting the investigation, The Coxdon Investigation was fakr and objestive,

25, The Appellants imply that Ms, Flowers and/or M Laster was responsible for the
diseiplinary decisions st issye In this case, but the evidence shows that Director Bmith
was the decisionmalosr, My, Lester was new in her job and roliod on the HR minager for
HSD, Ms, Plowers, to guids her through the process of revommencdations for
disciplibe, That Iy part of the job of an HR manager, es Is gathering information on
wmpmbhdlmipﬁnirymﬁo:mddiumdumwhthowmpmlbkmm

disolphinary recommendations oz deolsion, Itisnlsooommonibrdepmmmomﬁalsto
copgult with logal counsal,

28, Ms. Laster made tho disolplinary recommendations, but Ms, Smith made her own
roview of the sudif and the Cordon Roport, the Appellants performance evaluations sud
disclplinaty listory, and sl the information suppllsd 10 her during ths Londermiil
hearngs. Bbe acoepted My, Lester's recommendation of termination for Ms, Adams, but
rejectad ber rocommendation for Ma, Amold and demotad her instead. She.also refeoted
the recommendation of ternination for Ms, Chow.

27, The Appollants incorrectly essert that discipline was imposed on Ms. Adams for
reasons not stated in Ms. Smith's disciplinety determisation letier, Thay note that Ms.
Smith testifled ﬁushahndprob!amvdﬂxMa. Adama® work in addition to those giated in
bor letter, Butthequuﬂoniammommﬁutmmowmthehwm
sufficlent to wartant disclpling, and they were th thia case,

28. mm&mmmmzymmdiwipumdforoﬁummmmmmmd
with lapunity. They ofte Bangert v. Fleat and Facilities Dept,, CSC No, 06:01-013, a
oaso in which an employes was dlsnipined for repeated failure to Jeave his wock erea
oloan, 'The case Is nat on polot. There was ovidence there that othet cmployoes had lefi
thoir work ateas dirty but were not diseiplined for 3t. In this caxs, there Is 1o evidence o
the tecord that mny other employees huve violated the Workplave Expectations and job
dutics at isaue ke by fulling to Inform thelr supervisor sbout the dedadls of a complalnt
of fraudulont transections, failing o condupt & thorough and fooused investigation ol sooh
a somplaint, to proactively seek nexistance ad guidapoe on the investigation, and
failing to take astlon to aoquire lnfonnwﬁonncmuubordinm;boutaaamphimln
orduwguidehnhmvesﬁgaﬂugh.

29, The Appolisnis polnt to an audit of a different HSD division in which ope of six
subrécipients of funda failed to provide sufficiontly detailed documentstion to allow BSD
to ensure that the funds ware being spent on allowsble sotivitios and caats, See BxibR 6,
The Appollunts atgue thut the same Workplacs Bxpyotativny and job dutien st iss0s in fhe
Appejlantts’ disolpline should bave bests lnvoked to Impose discipline on others in
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resporsse to that sudlt, But M, Smith indicated that action was taken tn xesponse to that.

audit; she sitply did not vecall the specifios of the digoipline, Testimony of Smith,

30, The Appellavts niso olalm that Ms. Flowers failed to releese doouments in

coxfuction with a grievance, and that the failure resulted in a requirement for paymasnt

of back pay to an emaployes, but that Ms. Flowers was not disciplined for har actions, Yet

&?ﬁnmnyﬁomheoﬂyﬁmﬁmpmwkmﬁedgeofﬂmmemmm&m
m, . .

31, Finally, the Appellants argued that Mr, Agnata engaged in miscondnot without
oonsaquencs whett he falled to schedulo an audit of Soalar Servieee in 2009 and 2010,
Bt the evideass shows that Mr, Agmata did attempt to sohedule the audit in 2010, was
not able to establish comtact with the gotrect person af tho egenoy, mnd detarmined o
move on to ofber gudits becauso Scnlor Services' most rooont axternal sudit was
::nd?ghif:d.' (olean) with tho excoption of ops Htera that Ssnlor Services wax already

32, Tho record does not support the Appellants’ claim that the apptiesble Warkplace
Bxpectations and job duties were enforeed acloctively,

33, 'With rospeoct to the consistecy of discipline imposed, the Appollants suggest {hut
Ms, Smith wes required to take into sooount disciplinary deolsions wiade by ofher City
dopattments. However, PR 1,3.3,8 and PR 1.3.4.8 reserve to the "appointing axthorlty®
discretlan to determine the leval of discipline imposed within het Department, Further,
the CSC has rejected olaims that discipine decisions n one dopartment may bo used i
srgue the appropriatontas of diacpline in another department, See Ogunyem v, Seaftie
OCét; Light, CSC No. 10014020; Wokg v. Flests and Fagilities Dept,, CSC No. 0601«

34, Testimony st hesring cstablishod thet pests of 'the “Discipline Resson” and
*Summery Detafls” aolumng of HSIYs discintine log aro misleeding or sim

moking It nooessary to doterming instances of compazable disolpline using both the log
and testimony, For example, the log states tiat Mz, Plering committed an “Ethios
Violatlon," but that is clearly not the case, as. explained iu tho sumary detalls, The
"Disciptice Resson” column is blank for Ms. Chow, who was suspsnded for two wonks,
but the information under "Sutamary Detalls* gives o detalls from witeh ooe could
detsrming the ronson for the discipline, There ate several othex crorw, Ses Exhibit 42,
Testimany of Flowees; Tostimony of Piering,

38, For Ms, Amold, the disolpline imposed was not conaistent with that imposed for
siratlur disoiplinary offbases. The comparators used, *Bmployee 19 and “Bmployes 16,"
do not support the daciplinary decdpion, "Elgflcyoolwhudnconﬂnulngpmn_ of
gonperformencs a & manager ovar & peridd of WO during which she had besn
counseled ropeatedly, She falled 1o tako aotion 1o bold her staff sccountable in the facs of
clear svidence of cthics violations, *“Bmployes 16" had tean previcualy cosched on
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Dutnercus espects of managemers i wiioh he was defiolent and wns later termivated for
consistent failure 1o supervise hiy sufY, sotns of whom he knsw were stealing funds from
an aadstatoe progrant. Prior to her actions related to the Lusk complaint, M. Arnold had
5o performanoe issues and no counseling cu sny part of ber job perfortiance. Her
performanco evaluations were exocllent, and she had never received mnything but positive
feodback on her leadership, communication and stratoglo manngement. Bxhibit 59,

36, Aauresuh of using unsuitable comperators, HAD ittposed dizsipline on Ms, Atnold
that waa ot reasonably related to the soriovsness of ber condnot of previows disolplinary
history, 1t s true that hior offtnss waa serious, It constituted & knowing violation of
Workplace Expeotations and @ breach of fiduoiery responaibility uod:the public trust,
which is an offense of parullel gravity to other mejor diseiplisary offonses, However, it
did not represent & pattern of conduct, and it was not done with intent, Furthes, after
consulting with Ms. Adame aod Ms. Chow eboot the complaint, Ms, Arold had 1o
ﬁrm@umxvmmmmmmmwmwmmmmmmmmh

37, The best nompersior in the cass of Ms. Arnold is Ms, Chow, “Employse 24” on the
log, She was supervising Mas. Adems for most of the itvestigation and recelved only a
twosweok suspension, Considering the poed for consistenoy in the application of
disofplitm az well ag the sedousness of Ms. Amold's condust and her disolplinary histozy,

» sha should also recefve a two-week suspenston,

38. Discipline was also not consistently applied in the vase of Ms. Adams: “Rmyployeo
13*, vsed a9 » comparator by HSD, Intentionally provided her famnily end frlends with
fornds intended fox those In need. The Bthics and Rlections Commizsion deycribed the
employee’s conduct a5 "one of the mosl egregiows acts of corruption seen by the

Commission in reoent years® and noted thet {i wes probably crimipal. Appeliants’ -

Cloting Brief, Appendix G.

39, Ms, Adnms' oonduot involving (he Lusk complaitt did not acdt irentiomnel
mimse of publio fands, Purthsr, she had 1o ongoing probletxt her work, Ms,
Asgums' performance evaluations had been very good to excotlont. Exhibit 23, She s
desoribed a8 B vory compedent oamtesot specialist who has taken on some of the most
difficult service areas, demonstrating strong leedership, follow through, end problem

gkilla Exhibit 61, As noted above, she had the knowledge and skills to properly
investigats the Lusk complaint.

40, As a rontlt of Ysing an uneultable compavstor, HSD Imposed discipline on Ms.
Adams that wes not reasonubly related to the seelowsness of her oondust or previous
disciplinary bistory, Her offecise wes very scrious. K. 100, constituted 8 knowing
violation of Workplace Fagpecistions and s breach of fduciary responsibility and the
publio trust, which is an offense of parallel grevity to other major disciplinacy offenscs,
11 did oot represetit 4 patteen of conduct, and {-was not done with infeot, However, M.
Adams' insislense that the jnvestigation into Senlor Services wns ongolog afier Jumgwy
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of 2011, and. her refusal & aeknowledge to the Auditor or her Director thet there were

in her peefirmance, wore intantionsal. The totality of bor actions with
rospeot to tho Lusk complaint regulted In ADS fhiling o yncover emborzzlement of
approximatoly $97,000 in ths Kinahip Caré Program  However, there is o evidence in
the record of further emberzzlement in the Kinship Care Program afier Ma, Adams
imposed the four "Recquired Aotlons” on Senior Savives, The prfor embezzlamsnt was
&q;omﬂgnghmed,mdﬂwammhmtpmmgusmwsmsmm

at funds,

. 41, The only meaningfu] cociparntory in the cass of Ms. Adams are My, Chow and Ms,

Asnold. Both waro supesrvinors and should fhios be held 10 a higher standrrd, Bt in this
casn, the person who had all the otitioal information sbout the pomplaint ok naglected to
inform ber supervisors of it, and refused documents thet would have provided her and
them with a rorchnap to proporly investigate it, was Ms, Adams, Consldaring the need
for consixtency in the applicntion of discipling as well as the significmss of Ms, Adams’
conduct and her divolplinary history, she should receive a 30~day suspenalon,

Decistlon and Ordler’

HSD fad just cause to digoipline My, Arpold md Ms, Adama, but tho dlscipline impoesed
did mol meet the just cause requirements that discipline be applied conslstantly mud be
reesonably related to the sorfausness of the smployse's conduct and disciplinary history.
It is thorefore ORDBRED that:

1, Ms Armokis demotion is REVERSED end shall be convertsd to a two-week |

suspangion, Sho ¢hall be reinstated to her former Servicss Development and Contracts
Managor posifion and awarded back pay and relsted employes benefits,

% Ms, Adan's lermination is REVERSED and shall be convarted to & 30-day
suspousion, the longest suspension that may be imposed undor PR 1,3.3,A.3, Sho shall be
reingtatad to her former Senlor Omats and Cortracts Speolalist position and awxrded
baok pay und reluted employes benefits.

Rtwred this 24* day of July, 2012,

Swe A, Tannoe ™

Heariug Examinor
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Concerning Fnrther Roview

NOTB: 1t is the responaibillty of the person seeking 10 appoal & Hearlng
Bxaminer desidlon to consult Code sections and othet apjropriate souress,
to determeine applicablo rights and responsibilities,

The deolsion of the Hsaring Bxaminer is suhjeot to review by the Civil Service
Commission. To be,timely, the petition for review must be filed with the Civil Service
Commission no later than ten (10} days following the date of Issuanoe of this declxion, e
provided in Givil Bervice Compilssion Rules 6,02 and 6.03.




IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

GEORGIANA ARNOLD, )
) No. 71445-7-|
Appellant, )
) DIVISION ONE
V. )
)
CITY OF SEATTLE, d/b/a HUMAN ) PUBLISHED OPINION
SERVICES DEPARTMENT, )
) FILED: March 23, 2015
Respondent. )
)

BECKER, J. — RCW 49.48.030 provides for an award of reasonable
attomey fees in any action in which a person successfully recovers judgment for
wages or salary owed. A person may seek an award of attorney fees from the
superior court under this statute upon winning an appeal to a city civil service
commission that results in an order for back pay.

Appellant Georgiana Arnold was employed as a manager of services
development and contracts with the Aging and Disabilities Services division of
the city of Seattle's Human Services Department. In 2010, one of Amold's
subordinates failed to make an adequate inquiry into a whistleblower's complaint
about fraud and misappropriation of funds in a program administered by a

subcontractor. After a state audit uncovered embezzlement, Arnold's agency
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conducted an intemnal investigation. The resulting report criticized Arnold and
two other supervisors for lapses in their supervision.

The deputy director of the department recommended that Amold be
terminated. Amold, whose performance evaluations had otherwise been
excellent, hired counsel and requested a hearing. After the hearing, the director
decided against termination and chose instead to demote Amold from her
management position with an annual salary of $85,500 to an entry-level position
with an annual salary of approximately $56,000.

Through counsel, Arnold and her subordinate appealed to the Seattle Civil
Service Commission. A hearing examiner conducted a lengthy hearing, in which
three attomeys participated—one representing the City and-one representing
each employee. The issue with respect to Arnold was whether the demotion was
for justifiable cause. The examiner concluded that demoting Arnold was not
consistent with discipline imposed in comparable cases. For example, one of the
other supervisors had received a two-week suspension but no demotion. The
examiner's written decision reversed Arnold’s demotion and converted it to a two-
week suspension. The decision reinstated Amold to her former position and
awarded back pay and related employee benefits.

Arnold requested an award of attorney fees. The Seattle Municipal Code
provides that an appellant “may be represented at a hearing before the
Commission by a person of his/her own choosing at his’her own expense.”

SMC 4.04.260(E) (emphasis added). On this ground, the examiner denied

Arnold's request for attorney fees, and the commission affirmed the examiner.
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Amold filed suit in superior court, claiming she was entitled to an award of
attorney fees incurred for representation at the civil service hearing. The court
granted the City's motion to dismiss the case on summary judgment. Amold
sought direct review in the Supreme Court. The Supreme Court transferred her
appeal to this court.

Arnold’s claim that she is entitled to an award of attorney fees is based on
RCW 49.48.030, as construed by the Supreme Court in International Ass'n of
Fire Fighters, Local 46 v. City of Everett, 146 Wn.2d 29, 42 P.3d 1265 (2002).
The statute provides as follows:

In any action in which any person is successful in recovering

judgment for wages or salary owed to him or her, reasonable

attorney's fees, in an amount to be determined by the court, shall

be assessed against said employer or former employer:

PROVIDED, HOWEVER, That this section shall not apply if the

amount of recovery is less than or equal to the amount admitted by

the employer to be owing for said wages or salary.

This attomey fee statute, first enacted in 1888, took its current form in
1971. It is a remedial statute construed liberally in favor of employees. Fire
Fighters, 146 Wn.2d at 34-35. Part of a “comprehensive scheme to ensure
payment of wages,” the attorney fee statute provides employees both an
incentive and a means to pursue their claims to unpaid wages or salary.
Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 157, 861 P.2d 371 (1998).
“One of the primary purposes of remedial statutes like RCW 49.48.030 is to allow

employees to pursue claims even though the amount of recovery may be small.”

Fire Fighters, 146 Wn.2d at 50; see also Schiiling, 136 Wn.2d at 159. Public
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employees are included within the fee provision. RCW 49.48.080; Mcintvre v.
State, 135 Wn. App. 594, 599, 141 P.3d 75 (2006).

Because the statute is interpreted liberally in favor of employees, the
“action” in which the person is successful “in recovering judgment for wages or
salary owed" is not restricted to lawsuits filed in a court. So in Fire Fighters, the
Supreme Court held that a grievance arbitration proceeding was sufficiently
judicial in nature to qualify as an “action” under RCW 49.48.030.

Because RCW 49.48.030 is a remedial statute, which must be

construed to effectuate its purpose, we find no reason to not

interpret “action” to include arbitration proceedings. A restrictive

interpretation of “action” would preclude recovery of attorney fees in

cases involving arbitration even though the employee is successful

in recovering wages or salary owed. Thus, it would be inconsistent

with the legislative policy in favor of payment of wages due

employees.

Fire Fighters, 146 Wn.2d at 41.

In Fire Fighters, the city of Everett had suspended two union members
without pay. The union, represented by counsel, argued at a two-day arbitration
hearing that the suspensions violated the collective bargaining agreement. The
arbitrator agreed and ordered the city to set aside the suspensions and to award
back pay. The city abided by the arbitrator's decision but refused to pay the
union’s attomey fees. The union brought suit in superior court and obtained an
award of fees.

The city of Everett appealed and attempted to rely, in part, on Cohn v,
Department of Corrections, 78 Wn. App. 63, 885 P.2d 857 (1995). Cohn upheld
a superior court’s decision to deny an award of attomey fees requested by a

state employee whose reduction in pay was reversed by the Personne! Appeals

4
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Board. The court observed that in chapter 41.84 RCW, the legislature intended
to create a comprehensive scheme for aggrieved empioyees but did not list
attorney fees as one of the “rights and benefits” available. Cohn, 78 Wn. App. at
67-68. Since the statutes goveming the Board did not explicitly provide for
attomey fees, the court determined that the Board lacked authority to award

them. The central rationale of Cohn was that because the Board did not possess

express or implied authority to award attorney fees, the reviewing court likewise
lacked such authority, notwithstanding RCW 49.48,030. Cohn, 78 Wn. App. at
69-70. A related rationale was that the superior court itself did not increase the
amount of back pay owed to the employee and therefore its decision simply
affirming the Board's decision could not be a *judgment for wages or salary
owed” within the meaning of RCW 49.48.030. Cohn, 78 Wn. App. at 70-71.

In Fire Fighters, the Supreme Court found Cohn distinguishable because it
addressed an appeal from a government agency rather than an arbitration. The
court determined that the superior court properly awarded attorney fees under
RCW 49.48.030 for the union's successful recovery of wages in the arbitration.
The award of fees was "for the arbitration proceeding and all superior and
appellate court proceedings in thié matter.” Fire Fighters, 146 Wn.2d at 52.

The Supreme Court explicitly declined to address whether RCW
49.48.030 would apply to administrative or quasijudicial proceedings other than
arbitration. Fire Fighters, 146 Wn.2d at 42 & n.11. Amold's appeal presents that
question. Amold contends that applying the statute to cover the attorney fees



No. 71445-7-1/6

she incurred in her successful appeal to the civil service commission is a proper
extension of Fire Fighters.
The City responds that Cohn is still good law. According to the City, the

superior court's denial of an award of attorney fees to Amold was justified by
both of the Cohn rationales: the civil service code does not include payment of
attorney fees among the remedies available to a successful appellant, and
Amold did not obtain a “judgment” in superior court for an increased amount of
back pay.

The City points out that this court has followed Cohn even after Fire
Fighters. For example, we followed Cohn in Trachtenberg v. Department of
Corrections, 122 Wn. App. 491, 496, 93 P.3d 217, review denied, 103 P.3d 801
(2004). The appeliant, a state employee, became entitled to an award of back
pay as a result of his successful appeal to the state Personnel Appeals Board.
He filed suit in superior court seeking an award of attorney fees under RCW
49.48.030. The superior court dismissed the suit following Cohn, and we
affirmed, holding that RCW 49.48.030 “does not apply to state disciplinary
appeals because the Board has limited authority and a Board appeal is not an
action for a judgment for wages owed.” Trachtenberg, 122 Wn. App. at 493.
Noting that Fire Fighters did not “explicitly overrule” Cohn, we concluded that
Cohn's central rationale remained intact: “attorney fees cannot be awarded under
RCW 49.48.030 for an appeal of a disciplinary action to the Board because of the
limited statutory authority granted to the Board.” Trachtenberg, 122 Wn. App. at
485 & n.1.
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The Cohn rationale was not followed by the next Court of Appeals case to
address the issue, Mcintyre v. State, 135 Wn. App. 594. In Mcintyre, an
employee of the Washington State Patrol was terminated upon the
recommendation of a trial board within the agency. Her appeal to superior court
under the Administrative Procedure Act, chapter 34.05 RCW, was unsuccessful,
but further appeal to the Court of Appeals resulted in reinstatement and an award
of back pay and lost benefits. The employee then brought suit in superior court
under RCW 49.48.030 to recover the attorney fees she incurred in appealing her
termination order. The superior court dismissed the suit, and the employee
appealed. The State argued, based on Cohn and Trachtenberg, that the right to
attorney fees under RCW 40.48.030 depends on whether attorney fees are
among the remedies the administrative agency is statutorily authorized to grant.
This argument did not prevail in the Court of Appeals. Mgintyre, 135 Wn. App. at
602 (“State’s argument that a single statutory remedy is self-limiting is not
convineing”). The court reversed and remanded for an award of the fees
requested after focusing its analysis on Fire Fighters as well as Hanson v. City of
Tacoma, 105 Wn.2d 864, 719 P.2d 104 (1986).

Here, the City urges us to adhere to Cohn and Trachtenberq and hold that
when a civil service employee recovers back pay under an administrative
scheme that does not include attorney fees as a remedy, the employee may not
institute a lawsuit solely to recover attorney fees under RCW 49.48.030. That

limitation is acceptable, the City argues, because in exchange, the civil service
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employee receives the right to a low cost and speedy civil service forum, a right
not available to an at-will employee who must go to court to recover wages.

Arnold's successful effort before the commission to win reinstatement and
back pay cannot fairly be described as low cost when the hearing went on for
eight days and the City alone presented 11 witnesses. But more importantly, the
City is simply wrong in its suggestion that RCW 49.48.030 protects only “at-will®
employees. Even before Fire Fighters, the Supreme Court approved a superior
court's decision to award attorney fees under RCW 48.48.030 to a successful
civil service appelfiant. Hanson, 105 Wn.2d at 872. Similarly in Mcintyre, the
employee recovered back wages through an administrative appeal that would not
have been available to an at-will employee, yet the court applied RCW
49.48.030. In short, the applicability of RCW 49.48.030 is not limited to at-will
employees either by its own text or by case law.

Normally, we would expect to follow our own precedent in Trachtenberg.
But this court now has in Mcintyre a post-Fire Fighters decision concluding that
remedies offered by an administrative agency are not “self-limiting" and thus do
not exclude the application of RCW 49.48.030. In view of that conflict, we
conclude it is appropriate to reexamine Trachtenberg,! which also requires

reexamining Cohn.2 Like the Mclntyre court, we conclude our focus should be on

! There was a petition for review in Trachtenberg, but it was denied as

untimely.
2 The City has cited as supplemental authority this court's recent decision
in International Uni Police Ass'n | 748 v. Kitsap Co 183 Wn. App.

794, 333 P.3d 524 (2014). There, the issue of attorney fees under RCW
49.48.030 arose in connection with a union’s complaint about an unfair labor
practice. This court held that notwithstanding Fire Fighters, an unfair labor

8
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the pertinent Supreme Court cases—Hanson and Fire Fighters—rather than on
our own,

As discussed above, Hanson affirmed a superior court's award of attorney
fees to a city employee who had obtained an award of back pay from the
Tacoma Civil Service Board. To conclude that a superior court cannot make an
award of fees under RCW 49.48.030 in an administrative appeal uniess the
agency itself is authorized to award attorney fees, the Cohn court had to
distinguish Hanson. 1t did so by observing that in Hanson, the superior court's
review of the administrative board’s decision resulted in a wage recovery not
granted in the administrative forum. Thus, according to Cohn, the superior court
in Hanson did enter a “judgment for wages,” while the superior court in Cohn did
not. Cohn, 78 Wn. App. at 70-71.

The argument that a “judgment for wages"” occurs only when at least some
portion of the wage recovery is obtained in the superior court action is no longer
viable after Fire Fighters, where the Supreme Court expressly disagreed with
Cohn's reading of Hanson. Firg Fighters, 146 Wn.2d at 43. In Fire Fighters, the

court refused to limit the recovery of attorney fees to the same “action” in which

practice proceeding is not an action for a judgment for wages under

RCW 49.48.030. The opinion describes as “dispositive” Cohn's reasoning that
where an administrative agency does not have the authority to make an award of
attorney fees, the superior court similarly lacks such authority. Local 748, 183
Whn, App. at 800-01. We need not address Local 748 separately to the extent
that it represents a continuation of the Cohn approach, which we have fully
discussed above. Possibly, the result in Local 748 is sustainable on an
alternative ground if the unfair labor practice appeal can be distinguished in the
same way that Fire Fighters distinguished interest arbitrations from grievance
arbitrations. . Fire Fighters, 146 Wn.2d at 47.

9
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the wages were recovered. “As discussed above, the Hanson court made it clear
that the nature of the proceeding did not affect the availability of attomey fees to
an employee who is successful in recovering wages or salary owed.” Fire
Fighters, 146 Wn.2d at 43.

Discussing Fire Fighters in Trachtenberg, we said that the Supreme
Court's disagreement with Cohn's reading of Hanson was “not material to the
issues we have here.” Trachtenberg, 122 Wn. App. at 495 & n.1. That was
incorrect. As discussed above, it was only by distinguishing Hanson that the
Cohn court was able to hold that an administrative scheme with limited remedies
precludes application of RCW 49.48.030. That distinction did not survive Fire
Fighters, as noted above. The “nature of the proceeding"—administrative
appeal, arbitration, or superior court action-—does not control the availability of an
award of attorney fees. Fire Fighters, 146 Wn.2d at 43.

In Trachtenberg, we also said that an appeal to a civil service board
cannot be an “action” for a “judgment for wages” within the meaning of RCW
49.48.030:

Moreover, an appeal to the Board is not an “action” for a

“‘judgment for wages.” As noted above, a civil service employee

may administratively “appeal” a disciplinary decision and may not

bring an independent “action” to challenge the disciplinary decision.

Additionally, the Board may enter only an “order” and not a

“judgment.” In Fire Fighters, the Supreme Court found “no reason

to not interpret ‘action’ to include arbitration proceedings.” Fire

Fighters, 146 Wn.2d at 41. Arbitration proceedings are often

substitutes for court proceedings. Administrative appeals, on the

other hand, are not substitutes for independent court proceedings.

Additionally, administrative agencies, like the Board, do not have

authority to determine issues outside of their delegated functions.

Tuerk v. Dep't of Licensing, 123 Wn.2d 120, 125, 864 P.2d 1382
(1994). The legislature did not give a civil service employee the

10
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right to bring an independent action or sult to challenge a

disciplinary decision and did not give the Board the authority to

enter a judgment or award attorney fees. Because of the limitations

placed on appeals to the Board, we conclude that the legislature

did not intend RCW 48.48.030 to apply to disciplinary challenges

before the Board. The Cohn court's reasoning on this issue is

sound,

Trachtenberg, 122 Wn. App. at 486-97.

The fact that the decision of an administrative board such as a civil service
commission is called an “order” rather than a “judgment” is an unsatisfactory
basis on which to distinguish a civil service appeal from the grievance arbitration
considered in Fire Fighters. Fire Fighters established that the meaning of the
word “action” in RCW 48.48.030 is not restricted to a proceeding in a court of
law. Fire Fighters, 146 Wn.2d at 38-41. The ahalysis turned instead on whether
the arbitration was “an exercise of a judicial function.” Fire Fighters, 146 Wn.2d
at 38. The court found that “action” includes arbitration broceedings. Fire
Flghters, 146 Wn.2d at 41. The court similarly had no difficulty in deeming tﬁe
arbitration award equivalent to a “judgment” because it was the final
determination of the rights of the parties in the “action.” Fire Fighters, 146 Wn.2d
at 36 n.8, quoting 49 C.J.S. JUDGMENTS § 2, at §1-52 (1897).

The City’s brief in the present case maintains that a civil service appeal is
not an “action” because it is not judicial in nature and the civil service
commission’s resolution of an appeal cannot be a “judgment” because it is not
signed by a judge. The dissenters in Fire Fighters made the same argument
about arbitration, but they did not carry the day. Fire Fighters, 146 Wn.2d at 52-

54. The City simply does not address the Fire Fighters majority’s lengthy

11
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discussion of “action” and “judgrment” that requires these terms to be interpreted
functionally and liberally. Fire Fighters, 146 Wn.2d at 36-41. The same failing is
evident in Trachtenberg. Arnold’s appeal demonstrates that Trachtenberg is
inconsistent with Hanson, Fire Fighters, Mcintyre, and the long line of cases
requiring that RCW 49.48.030 be given a liberal Interpretation in keeping with its
remedial purpose.

Just as the Fire Fighters court found no reason to interpret “action® as
excluding arbitration proceedings, we find no reason to interpret it as excluding
civil service appeals. Like an arbitratioh, such an appeal is judicial in nature.
This conclusion is supported by the Rules of Practice and Procedure for the
Seattle Civil Service Commission. Under rules 5.13 and 5.15 respectively, the
parties had the right to cross-examine witnesses and present evidence. We hold
that “action” as used in RCW 49.48.030 includes civil service appeals in which
wages or salary owed are recovered. The decision of the commission awarding
Amold back pay was equivalent to a “judgment” as that term was interpreted in
Fire Fighters.

The Fire Fighters court affirmed a superior court's decision to award
attorney fees in an arbitration proceeding without inquiring whether the arbitrator
had authority to award attorney fees. Similarly, we find no reason to hold that a
superior court's authority to award attorney fees incurred in an administrative
proceeding depends on whether the administrative agéncy had authority to

award attorney fees.

12
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Following Fire Fighters, we conclude It is irrelevant that the commission
itself is not authorized to award attorney fees to an employee who recovers
wages in a successful appeal. The authority for the award of fees is found in
RCW 48.48.030. The superior court may exercise that authority in a separate
suit brought by the employee solely for the purpose of vindicating the statutory
right.

We grant Armold's request to remand to superior court for an award of
attomey fees under RCW 48.48.030 for the appeal to the commission and for ali
superior and appellate court proceedings in this matter. See Fire Fighters, 146
Wn.2d at 52.

The City claims the fees incurred by Armold were unreasonable. We take
no position on the amount of fees to which Amold is entitled or the methodology
by which they should be calculated. Such matters are left to the superior court to
determine in further proceedings.

Reversed.

WE CONCUR:

13
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